





IN GENERAL § 1:4

give oral instructions only if such instructions are requested or to
clarify a general statement contained in the written instructions.
The giving of oral instructions is not approved.' The Supreme
Court Rules specifically require that, in a felony case, jury
instructions must be in writing.?

It is not the practice in Virginia for a court unasked to charge
the jury upon the law of the case, although the mere fact that it
does so cannot of itself be assigned as error.® The practice is a
wise one in general, for it is extremely difficult to deliver charges
to the jury without conveying to them some intimation of the
opinion of the judge upon the evidence, or using some phrase or
expression that may constitute ground for just exception.*

Trial courts are not infrequently at fault in failing to give
precisely in their usual form approved instructions that in a mea-
sure have become standardized.® The omissions that are some-
times made and the additions that are sometimes inserted in
such instructions are the fruitful cause of trouble in many in-
stances and of reversal in others.®

§ 1:4 Time of giving instructions
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It is always the duty of the court at the proper time to' instruct
the jury on all principles of law applicable to the pleadings and
the evidence.'

In a civil case, the time of giving instructions rests in the sound
discretion of the court but the practice is to instruct the jury at
the conclusion of the evidence and before argument. In criminal
cases, the Supreme Court Rules require the court to instruct the
Jjury before arguments of counsel.?

It not only is proper for the court to fully and completely re-
spond to an inquiry that comes from the jury after their retire-
ment and deliberation for information touching their duties,® but
it has a duty to amend instructions that appear to be erroneous

[Section 1:3] 1120, 156 S.E. 577 (1931).

'Drinkard v. Com., 165 Va. 799, ®Com. v. Thompson, 131 Va. 847,
804, 183 S.E. 251 (1936). 867, 109 S.E. 447 (1921).

2Va. S. Ct. Rules, R. 3A:16(a). [Section 1:4]
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or misleading.*

Sullivan, 194 Va. 259, 265, 72 S.E.2d
689, 692 (1952); Williams v. Com., 85
Va. 607, 609, 8 S.E. 470, 471 (1889).
*Blevins v. Com., 209 Va. 622,
627-628, 166 S.E.2d 325, 330 (1969).
See also McLean v. Com., 28 Va.
App. 593, 599-600, 507 S.E.2d 640, 643
(1998), opinion withdrawn and vacated
on reh’g en banc, 30 Va. App. 322, 516
S.E.2q 717 (1999). Virginia law allows
the trial judge “to give a supplemental
Jury instruction which clarifies an

JURY INSTRUCTIONS

existing instruction or a principle
previously existing before the jury.”
However, if a supplemental jury in-
struction “introduces a new theory to
the case, the parties should be given
an opportunity to argue the new the-
ory.” Defendant’s conviction reversed
because (1) defense was not given an
opportunity to argue the new theory
raised in the instructions; and (2) the
instruction was misleading.
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It is always the duty of the court at the proper time to' instruct
the jury on all principles of law applicable to the pleadings and
the evidence.'

The harmless error doctrine is never applied when it appears
that the jury has been misinstructed, and, had it been properly
instructed, it might have returned a different verdict.?

The judge is more than a mere referee between litigants,® and

his or her duty to instruct the jury is an imperati\{e one that can
neither be evaded or surrendered.* What instructions should be

[Section 2:1] 24-53, 360 S.E.2d 174 (1987).
"Bowers v. May, 233 Va. 411, *Moore v. Warren, 203 Va. 117,
413-414, 357 S.E.2d 29, 30 (1987); 125, 122 S.E.2d 879, 885 (1961).
Dowdy v. Com., 220 Va. 114, 116, 255 *Williams v. Lynchburg Traction
S.E.2d 506, 508 (1979). & Light Co., 142 Va. 425, 432, 128 S.E.

®Rhoades v. Painter, 234 Va. 20, 732 (1925).



