


§ 1:1 JURY INSTRUCTIONS 

These principles should be so stated that they will impartially 
inform the jury in clear, concise and succinct language,3 complete 
and without confiict.4 Where the court can see that this has been 
accomplished, and the law of the case fairly submitted to the 
jury, it would be beside the mark to stop and inquire whether it 
was done by one instruction or by more than one.5 

§ 1:2 The model instruction 

Research References 
West's Key Number Digest, Criminal Law e::->805; Trial e::->228 
C.J.S., Criminal Law § 1309; Trial §§ 581, 593 to 602 

The model instruction is a simple, impartial, clear concise state­
ment of the law applicable to evidence in the case then on trial. 
Such instru.ctions aid juries in reaching right conclusions, while 
many others that unfortunately have received judicial sanction 
are couched in technical language of doubtful meaning that serves 
only to confuse, mystify and mislead jurors, while they likewise 
furnish unnecessary and unpr9fitable exercise for the judges.1 

In 1992, the General Assembly passed a statute, which stated 
that it was declaratory of existing law, providing that a proposed 
jury instruction may not be withheld from the jury merely 
because it does not conform with the official Model Jury 
lnstructions.2 

§ 1:3 Form and manner of instructing 

Research References 
West's Key Number Digest, Criminal Law e::->805; Trial e::->228 
C.J.S., Criminal Law § 1309; Trial §§ 581, 593 to 602 

The recognized practice in Virginia is for the court to give writ­
ten instructions requested by the litigants, when satisfied that 
they correctly state the law applicable to the evidence, and to 
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1Gottlieb v. Com., 126 Va. 807, 

813, 101 S.E. 872 (1920); see also, 
Whitmer v. Marcum, 214 Va. 64, 67, 
196 S.E.2d 907, 909 (1973). 

2Va. Code Ann. § 8.01-379.2. 



IN GENERAL § 1:4 

give oral instructions only if such instructions are requested or to 
clarify a general statement contained in the written instructions. 
The giving of oral instructions is not approved. 1 The Supreme 
Court Rules specifically require that, in a felony case, jury 
instructions must be in writing.2 

It is not the practice in Virginia for a court unasked to charge 
the jury upon the law of the case, although the mere fact that it 
does so cannot of itself be assigned as error. 3 The practice is a 
wise one in general, for it is extremely difficult to deliver charges 
to the jury without conveying to them some intimation of the 
opinion of the judge upon the evidence, or using some phrase or 
expression that may constitute ground for just exception.4 

Trial courts are not infrequently at fault in failing to give 
precisely in their usual form approved instructions that in a mea­
sure have become standardized. 5 The omissions that are some­
times made and the additions that are sometimes inserted in 
such instructions are the fruitful cause of trouble in many in­
stances and of reversal in others.6 

§ 1:4 Time of giving instructions 
Research References 
West's Key Number Digest, Criminal Law e=>801; Trial e=>220 
C.J.S., Criminal Law§ 1309; Trial §§ 577, 578 

It is always the duty of the court at the proper time to instruct 
the jury on all principles of law applicable to the pleadings and 
the evidence. 1 

In a civil case, the time of giving instructions rests in the sound 
discretion of the court but the practice is to instruct the jury at 
the conclusion of the evidence and before argument. In criminal 
cases, the Supreme Court Rules require the court to instruct the 
jury before arguments of counsel. 2 

It not only is proper for the court to fully and completely re­
spond to an inquiry that comes from the jury after their retire­
ment and deliberation for information touching their duties,3 but 
it has a duty to amend instructions that appear to be erroneous 

[Section 1:3] 
1Drinkard v. Com., 165 Va. 799, 

804, 183 S.E. 251 (1936). 
2Va. S. Ct. Rules, R. 3A:16(a). 
3Poole v. Com., 211 Va. 258, 262, 

267, 176 S.E.2d 821, 917 (1970). 
4Dejarnette v. Com., 75 Va. 867, 

877, 1881 WL 6313 (1881). 
5Smith v. Com., 155 Va. 1111, 

1120, 156 S.E. 577 (1931). 
6Com. v. Thompson, 131 Va. 847, 

867, 109 S.E. 447 (1921). 
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1Dowdy v. Com., 220 Va. 114, 

116, 255 S.E.2d 506, 508 (1979). 
2Va. S. Ct. Rules, R. 3A:16(a). 
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§ 1:4 

or misleading. 4 

Sullivan, 194 Va. 259, 265, 72 S.E.2d 
689, 692 (1952); Williams v. Com., 85 
Va. 607, 609, 8 S.E. 470, 471 (1889). 
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Blevins v. Com., 209 Va. 622, 

627-628, 166 S.E.2d 325, 330 (1969). 
See also McLean v. Com., 28 Va. 

App. 593, 599-600, 507 S.E.2d 640, 643 
(1998), opinion withdrawn and vacated 
on reh'g en bane, 30 Va. App. 322, 516 
S.E.2d 717 (1999). Virginia law allows 
the trial judge "to give a supplemental 
jury instruction which clarifies an 
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JURY INSTRUCTIONS 

existing instruction or a principle 
previously existing before th_e jur!." 
However, if a supplemental Jury m­
struction "introduces a new theory to 
the case, the parties should be given 
an opportunity to argue the new the­
ory." Defendant's conviction reversed 
because (1) defense was not given an 
opportunity to argue the new theory 
raised in the instructions; and (2) the 
instruction was misleading. 
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§ 2:1 Duty of the court 

Research References 
C.J.S. , Criminal Law§§ 1302 to 1307, 1309 to 1323, 1325 to 1354, 1499, 

1540, 1608; Trial §§ 489, 501 to 504, 54 7 to 650 

It is always the duty of the court at the proper time to instruct 
the jury on all principles of law applicable to the pleadings and 
the evidence.1 

The harmless error doctrine is never applied when it appears 
that the jury has been misinstructed, and, had it been properly 
instructed, it might have returned a different verdict.2 

The judge is more than a mere referee between litigants,3 and 
his or her duty to instruct the jury is an imperative one that can 
neither be evaded or surrendered.4 What instructions should be 
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