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contexts in which child well-being has been of concern, mandating a floor of
standards and requirements that all states must meet, but leaving states ample room
to experiment with different approaches above that floor. Child support is a good
example: Congress has mandated that all states have child support guidelines in
place, but states are free to develop specific details of those guidelines.**? The menu
explored above is expansive enough to present federal and state governments with
an array of possible permutations, and flexible enough to allow for experimentation,
competition, and choice at the local, state, and federal levels.

Although mostly overshadowed by more contentious political issues, recent
congressional reforms to the CCDF provide a case study in responding to childcare
market failure, illustrating one approach to refining childcare law and policy. In the
discussion that follows, I evaluate the reforms’ potential to improve our childcare
market.

D. Case Study: The Child Care and Development Block Grant Act of 2014

This Article suggests that to counteract spillover and information problems,
childcare law and policy should incorporate a complementary system of enhanced
subsidies, regulation, and information, all tied to childcare quality. Congress
recently has taken important steps in this direction with the reauthorization of the
CCDF program.

On November 19, 2014, President Barack Obama signed the Child Care and
Development Block Grant Act of 2014 (the “2014 Act”) into law.*** Congressional
sponsors sought to “renew, improve, and strengthen” the 2014 Act’s predecessor,
the Child Care and Development Block Grant of 1990.** In contrast to earlier
legislation, which did not mention quality of care in its purposes,** the 2014 Act
emphasizes what the Senate Committee on Health, Education, Labor, and Pensions
has characterized as a “renewed focus on the quality of care.”**¢ Noting the CCDF
program had historically been understood primarily as a work support program for

342 See, e.g., Child Support Performance and Incentive Act of 1998, Pub. L. No. 105-
200, 112 Stat. 645; Adoption and Safe Families Act of 1997, Pub. L. No. 105-89, 111 Stat.
2115; Personal Responsibility and Work Opportunity Reconciliation Act of 1996, Pub. L.
No. 104-193, 110 Stat. 2105; Family Support Act of 1988, Pub. L. No. 100-485, 102 Stat.
2343; Child Support Enforcement Amendments of 1984, Pub. L. No. 98-378, 98 Stat. 1305;
Adoption Assistance and Child Welfare Act of 1980, Pub. L. No. 96-272, 94 Stat. 500.

343 Child Care and Development Block Grant Act of 2014, Pub. L. No. 113-186, 128
Stat. 1971; Major Actions: S. 1086 - 113th Congress (2013—14), CONGRESS.GOV,
https://www.congress.gov/bill/113th-congress/senate-bill/1086/actions, archived at
https://perma.cc/EH79-UVFJ (last visited Mar. 5, 2015) [hereinafter Major Actions). States
must develop revised CCDF plans in consultation with the State Advisory Council on Early
Childhood Education and Care and implement revisions within three years. See 42 U.S.C. §
9858c (2014).

344 S REP.NO. 113-138, at 1 (2014).

345 Child Care and Development Block Grant Act of 1990, 42 U.S.C. § 9858 (1994).

346 S. REP. NO. 113-138, at 5.
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low income women, the committee stressed the need to “orient the program as one
that is equally, if not more, committed to the healthy physical, cognitive, social, and
emotional development of children . . . ¥’ Likewise, the Obama administration’s
priorities for reauthorization focused on improving quality.**®

The CCDF reauthorization represents a pivotal opportunity to increase the
emphasis on childcare quality, and indeed, the committee meant for the
reauthorization to set a base level of quality expectations.>*” Consistent with this
renewed focus, among the 2014 Act’s purposes is assisting states in “improving the
overall quality of child care services” and improving “child care and development
of participating children,”** with a special emphasis on expanding quality care for
infants and toddlers.*"

Although not framed explicitly as market reform, the 2014 Act sets out a
number of quality-based subsidy, regulatory, and information enhancements that
should augment the performance of the childcare market. The 2014 Act also reflects
congressional consideration of institutional design questions relating to federalism
and parental choice.*** I consider each of these aspects of the new law below.

1 .- Subsidies

As discussed above, subsidies can serve as an important antidote to market
spillover and information problems. The 2014 Act’s purposes and provisions serve
an instrumental and expressive function in redirecting the focus of childcare
subsidies toward quality, taking important, if limited, first steps in linking subsidies
to childcare quality. Though it does not condition the use of CCDF funds on a
particular level or category of quality care, the 2014 Act nevertheless includes a
variety of quality-related strings attached to the receipt of CCDF support.

Most specifically, the 2014 Act provides a number of opportunities for states
to key compensation rates to the quality of care provided. These opportunities
include higher compensation rates to incentivize and shore up the provision of
quality care to underserved children, infants and toddlers, children with disabilities,
and children receiving care during nontraditional hours.*>® States must also conduct
reliable surveys of market rates for local childcare and describe how they will set
rates, explicitly taking into account the cost to provide higher quality care.** And
states may prescribe different rates based on, among other things, a determination
that different rates would better enable parents to choose high-quality care to fit their

347 Id. at 12.

348 1d. at 4.

39 1d. at 12-13.

350 42 U.S.C. § 9857 (2014).

351§ REP. NO. 113-138, at 13. Infants and toddlers constitute almost a third of the
children receiving CCDF funded childcare. /d.

3214 at 11-12, 14.

353 42 U.S.C § 9858¢(c)(2)(M); S. REP. NO. 113-138, at 18, 20.

354 42 U.S.C. § 9858¢(c)(4).
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family’s needs.>>> The 2014 Act also requires states to spend increasing percentages
of CCDF funding to enhance childcare quality.**® And recognizing the importance
of market forces, the 2014 Act directs states to facilitate public-private partnerships
so as to increase the supply and quality-of childcare statewide.**’

The Senate Committee also recognized that childcare quality depends on the
caliber of the childcare workforce.’*® Consequently, the 2014 Act requires states to
implement training and professional development requirements for CCDF providers
that promote healthy childhood development.**® They must also develop and
implement strategies to provide technical business assistance to all childcare
providers to expand, supply, and improve quality.>*

Thus, in contrast to its predecessor, the new law specifically links funding to a
variety of activities relating to childcare quality, and builds in accountability for state
agencies to ensure they are working toward improving quality care and its supply. It
does not, however, mandate that federal monies be used only to provide care of a
particular quality.

2. Regulation and Oversight

To better respond to market failure, childcare regulations should be more
exacting, apply to more providers, and be more rigorously enforced. Consistent with
this insight, the Senate Committee determined the 1990 Act’s requirements were
insufficient to ensure the basic health and safety of children.’®' The 2014 Act adds
new requirements concerning licensing, health and safety training, monitoring, and
criminal background checks.

First, states must certify they have in place a system of effective childcare
licensing, and must provide a detailed description of their requirements and how
they are enforced.>® If CCDF funds are paid to license-exempt providers (who

3355 Id. § 9858c(c)(@)(CO)(ii)(IV).

3% Id. § 9858e. These quality set-asides must be devoted to at least one of the following
activities: supporting the training and professional development of childcare workers;
improving development or implementation of early learning and developmental guidelines;
developing, implementing, or enhancing a tiered quality rating system for childcare
providers; improving quality and supply of infant and toddler care; establishing or expanding
a statewide system of childcare resource and referral services; facilitating compliance with
state regulatory requirements; evaluating and assessing the quality and effectiveness of
childcare programs and services offered; supporting childcare providers in voluntary
accreditation; supporting state or local efforts to develop or adopt high-quality program
standards; or other activities designed to improve quality of care. /d. § 9858¢e(b).

357 I1d. § 9858¢(c)(2)(P).

358 S, REP. No. 113-138, at 13.

3942 U.S.C. § 9858c.

360 14

361 S, REP. NO. 113-138, at 6 (stating that the “current form is inadequate to ensure the
basic health and safety of children”).

3242 U.S.C. § 9858¢.
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provide care for almost one in five CCDF children),* states must further explain

why such exemptions do not endanger children’s health, safety, or development.***

Second, states must develop and implement a number of additional state-wide
requirements and policies, including enforced health and safety requirements for all
CCDF providers, > childcare disaster plans, **® and early learning and
developmental guidelines for children ages birth to kindergarten.*’

Third, within two years of the statute’s enactment, states must have
enforcement policies and practices in effect for the regulation and licensing of CCDF
providers. For licensed providers, qualified state inspectors must perform at least
one prelicensure inspection for health, safety, and fire prevention, and at least one
unannounced inspection for compliance with all health, safety, fire, and state
licensing standards per year.>® The same inspectors must also perform an annual
inspection of exempt providers for compliance with health, safety, and fire
standards.®

Fourth and finally, an important enhancement in the 2014 Act is the imposition
of mandatory, comprehensive criminal background checks for childcare providers
and their employees. The 2014 Act requires all childcare providers licensed,
regulated, or registered under state law, or receiving CCDF funds, to conduct
criminal background checks on employed or prospective childcare staff members.*”
These childcare providers cannot hire or employ individuals who refuse to consent
to background checks, knowingly make false statements, are registered sex
offenders, have been convicted of a violent felony or drug-related offense within the
last five years, or have been convicted of a violent misdemeanor against a child.””

While an important first step, these reforms are nevertheless limited. Although
all states must have effective childcare licensing in place, the 2014 Act does not
require licensing of family childcare providers, one of the most prominent sectors of
the childcare market, and one of the most frequently unregulated. Further, although
the 2014 Act requires all CCDF providers comply with baseline health and safety

363 S REP. NO. 113-138, at 16.

364 42 U.S.C. § 9858c. They must also provide information on the child-to-provider
ratio standards for CCDF providers, and the secretary of the Department of Health and
Human Services may. offer guidance on appropriate ratios. /d.

365 Jd. Health and safety topics must include: preventing and controlling infectious
diseases, preventing sudden infant death syndrome and safe sleeping practices, preventing
and responding to allergic reactions, building and premises safety, preventing shaken baby
syndrome and head trauma, emergency preparedness, handling and storing hazardous
materials, safe transportation, first aid and CPR, and minimum health and safety training
appropriate to providers. /d.

366 Id

367 4

368 J4

369 14

30 14, § 9858f. The background check requirement does not apply to care providers
who are related to the children to whom they provide care. /d.

371 Id.
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requirements, it does not require states move beyond this basic “floor” of safety to
the kinds of enhanced structural requirements that are correlated with childcare
quality. Moreover, to the extent these requirements apply only to CCDF providers,
they would reach only slightly more than 20%°"? of the estimated 2.3 million
childcare providers in the United States.*”

3. Information

To offset information problems, market-based reforms would include more
transparent and educational information about childcare. Congress intended the
2014 Act to encourage states to provide information to facilitate informed childcare
choices, and included a number of specific requirements designed to enhance
consumer information.*”* '

First, states must provide consumers with information on the availability and
quality of childcare.’” Second, states must publish licensing and inspection data,
including monitoring and inspection reports and instances of death, serious injuries,
and substantiated child abuse that occur in childcare settings each year.”® Third,
states may use CCDF funds to augment the level of information provided to
families.>”’ Finally, at the national level, the 2014 Act requires the Department of
Health and Human Services (HHS) to operate a high-quality and accessible toll-free
hotline and website to publicize childcare information and assist families in locating
safe, quality care, with a range of options, that best suits family needs. The HHS

372 Child Care and Development Fund (CCDF) Program, 78 Fed. Reg. 29,442, 29,442
(May 20, 2013) (to be codified at 45 C.F.R. pt. 98) (estimating 500,000 providers
participating in CCDF Program). 4

33 Id. at 29,477 (estimating total number of paid childcare providers in the United
States).

374 42 U.S.C. § 9858.

375 Under the 2014 Act, states must certify that they provide information to CCDF
families and the broader public, including: information about provider availability;
information about provider quality, including any available QRIS ratings; a state website
describing processes for investigating, licensing, and monitoring providers; available
assistance to purchase childcare; additional means of securing childcare assistance; research
and best practices in child development; and state policies on children’s behavioral health.
Id. § 9858c.

376 Id. And states must make this information available in a user-friendly, accessible
format, organized by provider. Id.

377 The Act permits the use of CCDF funds to establish or support a system of childcare
resources and referral organizations to provide parents with consumer education about the
full range of childcare options available, to work directly with CCDF families in making
choices that are appropriate for their children and are of high quality, to collect data and
provide information regarding the supply of and demand for childcare in particular
communities, and to establish public-private partnerships to increase childcare quality and
supply. Id. Among the quality set-aside options that states may pursue are the development
of QRIS systems and support for voluntary provider accreditation efforts. /d.
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must also provide references to local resource and referral organizations, state
information about childcare subsidy programs, and other financial supports.®”

4. Federalism

As explored above, childcare law and policy design raises difficult line-drawing
questions concerning the state-federal balance of power. In a reflection of these
concerns, the Senate Committee stressed the new legislation was designed to
preserve state flexibility;*”® indeed, the goal of allowing maximum state flexibility
is the first explicit purpose of the 2014 Act.**":

In a subsection entitled “No Federal Control,” the 2014 Act stipulates that the
federal government cannot mandate, direct, control, or condition a state’s early
learning and development guidelines.”®' And although states are required to use a
percentage of CCDF monies for quality set-asides, rather than mandating particular
activities, the 2014 Act provides states with an expansive menu of quality-enhancing
options, requiring only that they spend set-asides on at least one of these activities.’*?
Indeed, as to quality set-asides, the 2014 Act is explicit that this requirement does
not authorize the HHS secretary to mandate specific state childcare quality
activities.”®> And above the floor of inspections put in place by the 2014 Act, states
are free to determine what level of frequency and intensity of monitoring is most
appropriate for children in their communities.*® Notably, the 2014 Act contains no
specific process or structural quality requirements, nor does it mandate the licensing
of particular categories of care. That discretion—and thus the ability to exempt large
segments of the childcare market from regulation—remains solely with the states.

5. Parental Choice

Consistent with the market-based analysis in part I11, the 2014 Act makes clear
the legislation is not designed to supplant family childcare choices. To the contrary,
the purposes of the 2014 Act include promoting parents’ choice and empowering
them to make their own decisions as to the childcare best suited to their family’s
needs,”® and parental choice remains a “guiding principle of the program.”*

378 Id. § 9858g.

379 S.REP. NO. 113-138, at 1 (2014).

38042 U.S.C. § 9858.

381 Id. § 9858c.

w2 1

383 1g

384 S.REP. NO. 113-138, at 7.

38542 U.S.C. § 9858; S. REP. NO. 113-138, at 11.

386 S REP. NO. 113-138, at 12; see also 160 CONG. REC. 7477 (daily ed. Sept. 15, 2014)
(statement of Rep. Ted Rokita) (“1 know that parents, not the Federal Government, are best
positioned to choose child care providers, and this legislation ensures parents will have
power over Federal bureaucracies, which are no substitute for a family.”).
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In conclusion, the 2014 Act, the most significant refinement to the CCDF
program since its reorganization as part of the 1996 welfare reform law,*®” marks a
significant improvement for childcare law and policy. It represents an important step
toward integrated reform combining subsidies, regulation, and information—all
focused on quality—that would, enhance the functioning of the childcare market.
The law might also serve as a useful template for broader reform at the national and
state levels. One of the most positive aspects of the legislation is its lack of
controversy.**® In contrast to earlier legislative efforts, there were no invocations of
the family privacy rhetoric that stymied earlier attempts at federal childcare policy
reform.

Still, the 2014 Act is also notable for what it doesn’t do: require federal funds
be paid only to licensed and/or monitored providers, reform the tax-based subsidy
system, create a system of universal access, mandate oversight of currently
unlicensed childcare providers, or strengthen regulation beyond a floor of health and
safety. These issues remain for legislators—both state and federal—to take up and
consider.

V. CONCLUSION

Childcare matters. At the individual level, childcare impacts children’s social
and cognitive development, and predicts a range of better or worse outcomes for
children depending on the quality of early childcare they receive. These outcomes
have broader spillover effects, including on our workforce, tax base, and criminal
justice system. And newer economic literature expands childcare’s reach even

387 See LYNCH, supra note 227, at 2 (describing the childcare reforms of 1996).

38 See 160 CONG. REC. 7475 (daily ed. Sept. 15, 2014) (statement of Rep. George
Miller) (“We . . . recognize a growing national bipartisan consensus about the value of
children being placed in high-quality, safe environments during their early learning years.”);
see also Allie Bidwell, Child Care Grant Program to Sail Through Senate, U.S. NEWS &
WORLD REPORT (Nov. 17,2014, 5:13 PM), http://www.usnews.com/news/articles/2014/11/
17/federal-child-care-and-development-block-grant-program-to-pass-senate, archived at
http://perma.cc/C8QK-TQFG. The Senate bill was heralded as a significant bipartisan
victory and original Senate version out of committee passed by a vote of 96-2. See Major
Actions, supra note 343. An amended version passed the House of Representatives by
unanimous consent. See Press Release, Senator Barbara A. Mikulski, Mikulski Calls on
Senate to Pass Her Bipartisan Bill to Help American Families Access Safe, Affordable and
Quality Child Care (Nov. 12, 2014), available at http://www.mikulski.senate.gov/newsroom
/press-releases/mikulski-calls-on-senate-to-pass-her-bipartisan-bill-to-help-american-
families-access-safe-affordable-and-quality-child-care, archived at http://perma.cc/JCW2-
X3KE. The House version ultimately passed the Senate by a vote of 88—1. See Press Release,
Senator Barbara A. Mikulski, Mikulski Heralds Senate Passage of Her Bipartisan Bill to
Help American Families Access Safe, Affordable, Quality Child Care that Gets Kids Ready
for School (Nov. 17, 2014), available at http://www.mikulski.senate.gov/newsroom/press-
releases/mikulski-heralds-senate-passage-of-her-bipartisan-bill-to-help-american-families-
access-safe-affordable-quality-child-care-that-gets-kids-ready-for-school,  archived at
http://perma.cc/UC3F-3DV4,
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further to demonstrate that it is an important economic investment and key to
economic development in our communities.

By uncovering the public aspects of childcare and childcare markets, this
project demonstrates that government aversion to a more prominent role in childcare
is both unrealistic and anomalous. Our law and policy must come to terms with the
realities of today’s childcare market. In the real world, markets are imperfect. The
childcare market that has emerged to fill gaps in parental and family-based care is
no exception. In the case of market failure, we must overcome our aversion to
government intervention—whether in markets, generally, or families specifically—
and recognize that government has an important and legitimate role to play. Our
childcare market is too big—and too important—to fail.






