








292 THE FeperarL Circuit Bar JournaL Voi. 22, No. 2

Specifically, new paragraph (a) “explains the situations when VHA will refer
a claim to VBA.”” The VBA will adjudicate a claim for “service connection of
a dental condition” based on its determination regarding questions such as:
(1) Former Prisoner of War status; (2) Whether the veteran has a compensable or
noncompensable service-connected dental condition or disability; (3) Whether the
dental condition or disability is a result of combat wounds; (4) Whether the dental
condition or disability is a result of service trauma; or (5) Whether the veteran is totally
disabled due to a service-connected disability.80
New paragraph (b) notes that, although conditions such as “[t]reatable carious
teeth, replaceable missing teeth, dental or alveolar abscesses, and periodontal
disease are not compensable disabilities,” they may still be deemed “service
connected solely for the purpose of establishing eligibility for outpatient
dental treatment” under section 38 C.ER. § 17.161."

5. Autopsies
Effective July 27, 2012, the VA has amended 38 C.ER. § 17.170, which

. 82
governs the performance of autopsies on veterans.

a. Authorization and Consent
The final rule amends 38 C.ER. § 17.170(a) to clarify that the “consent

for an autopsy is implied if a known surviving spouse or next of kin has
either not responded to a VA request for permission or has not inquired as
to the decedent for 6 months before the decedent’s death.” The final rule
also states that the surviving spouse or next of kin must respond to the VA’s
request for authorization “within a specified period of time,” or consent will
be implied.” Additionally, the final rule specifies that the VA may order an
autopsy for only two purposes, regardless of whether the death occurred
within or outside a VA facility: “(i) Completion of official records; or (ii)
Advancement of medical knowledge.”

b. Jurisdiction
The new regulation modifies the current regulation to ensure that “the

laws of the state where the autopsy will be performed” are the controlling
laws for purposes of determining who has authority to grant permission for

? Id. at 14,601.

* Id. at 14,602.

81 Id

 Autopsies at VA Expense, 77 Fed. Reg. 38,179 (June 27, 2012) (to be codified at 38
C.ER. pt. 17).

® Id at 38,179.

* Id. at 38,181 (to be codified at 38 C.ER. § 17.170(a)).

® Id (to be codified at 38 C.ER. § 17.170(a), (¢)).
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the autopsy.” Applicable state law will also identify “the order of precedence
among such persons.””

c. Transportation

Because an autopsy will not always be performed in a VA facility, the final
rule states that the authority to order an autopsy “also includes transporting
the body at VA’s expense to the facility where the autopsy will be performed.”

6. Cemetery Grants for Tribal Veterans

The Veterans Benefits, Health Care, and Information Technology Act of
2006 requires the VA to administer grants to tribal organizations “in the same
manner, and under the same conditions, as grants to States.”” As a result, the
VA has adopted a final rule expanding its “preapplication requirement to all
veterans cemetery grants asa means to promote consistency and communication
in the grant application process.””

The VA has made several additions to the definitions section, including
adding to 38 C.ER. part 39 the term “Trust land,” defined as “any land that™:

(1) Ts held in trust by the United States for Native Americans; (2) Is subject to
restrictions on alienation imposed by the United States on Indian lands, including
native Hawaiian homelands; (3) Is owned by a Regional Corporation or a Village
Corporation as defined in [the Alaska Native Claims Settlement Act]; or (4) Is on any
island in the Pacific Ocean if such land is, by cultural tradition, communally-owned
land, as determined by the Secr.‘:tary.91

The VA also added the term “Tribal Organization,” defined as:
(1) The recognized governing body of any Indian Tribe; (2) Any legally established

organization of Indians that is controlled, sanctioned, or chartered by such governing
body or is democratically elected by the adult members of the Indian community to
be served by such organization and which includes the maximum participation of
Indians in all phases of its activities; (3) The Department of Hawaiian Homelands;
and (4) Such other organizations as the Secretary may prescribe.92

The VA has further included the term “Indian Tribe,” which is defined as:

* Id. (to be codified ar 38 C.ER. § 17.170(d)(1)).

87 Id

* Id. (to be codified at 38 C.ER. § 17.170(¢)).

* Tribal Veterans Cemetery Grants, 77 Fed. Reg. 4471, 4471 (Jan. 30, 2012) (quoting
Veterans Benefits, Health Care, and Information Technology Act of 2006, Pub. L. No. 109-
461, 120 Stat. 3403) (codified at 38 C.ER. pt. 39).

90 [d‘

' Id. at 4473 (codified at 38 C.ER. § 39.2); see also 38 U.S.C. § 2408(F)(3)(B) (2006);
38 U.S.C. § 3765(1) (2006) (source of adopted definition for “Trust land”).

” Tribal Veterans Cemetery Grants, 77 Fed. Reg. at 4473 (codified ar 38 C.ER. § 39.2);
see also 38 U.S.C. § 2408(f)(3)(A) (2006); 25 U.S.C. § 450b(1) (2006) (source of adopred
definition for “Tribal Organization”).
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any Indian tribe, band, nation, or other organized group or community, including any
Alaska Native village or Regional or Village Corporation as defined in or established
pursuant to the Alaska Native Claims Settlement Act, which is recognized as eligible
for the special programs and services provided by the United States to Indians because
of their status as Indians.”

Section 39.31(c) requires that states and tribal organizations “submirt
written assurance” that they possess “legal authority to apply for the granc and
to finance and construct the proposed facilities.””* Additionally, the final rule
notes that “[i]n any case where a Tribal Organization is applying for a grant
for a cemetery on land held in trust for more than one Indian Tribe,” the
tribal organization must obtain certification of each Indian tribe’s approval
in order to possess legal authority to apply for the grant.”

The final rule also amends 38 C.ER. § 39.31(d) to require that:
The State or Tribal Organization must submita copy of the State or Tribal Organization
action authorizing the establishment, maintenance, and operation of the facility as
a veterans cemetery in accordance with 38 C.ER. 39.10(a). If the State or Tribal
Organization action is based on legislation, enacted into law, then the legislation
must be submitted.”
Tribal organizations will continue to compete with states in the prioritization
process, as under part 39 prior to the revisions.”

C. Proposed Rules: Affirmative Action and Nondiscrimination
Regarding Protected Veterans

The Office of Federal Contract Compliance Programs (“OFCCP”) proposed
to revise regulations implementing the affirmative action provisions of the
Vietnam Era Veterans’ Readjustment Assistance Act of 1974.” VEVRAA,
codified in part at 38 U.S.C. § 4212, serves two purposes: (1) it “prohibits
employmentdiscrimination against specified categories of veterans by Federal
government contractors and subcontractors” and (2) it “requires each covered
Federal government contractor and subcontractor to take affirmative action

** Tribal Veterans Cemetery Grants, 77 Fed. Reg. at 4473 (codified at 38 C.ER. § 39.2);
see also 25 U.S.C. § 450b(e) (2006) (source of adopted definition for “Indian Tribe”).

* Tribal Veterans Cemetery Grants, 77 Fed. Reg. at 4474 (codified at 38 C.ER. §39.31(c)).

95 Id.

* Id. at 4474 (codified at 38 C.ER. § 39.31(d)).

7 Id. at 4471 (noting that Tribal Organizations would likely fall into Priority Group
2—projects for the establishment of new veterans cemeteries).

”* See Affirmative Action and Nondiscrimination Obligations of Contractors and Sub-
contractors Regarding Protected Veterans, 76 Fed. Reg. 23,358, 23,358 (proposed Apr. 26,
2011) (o be codified at 41 C.ER. pts. 60-250, 60-300); see also Vietnam Era Veterans’ Re-
adjustment Assistance Act of 1974, Pub. L. No. 93-508, 88 Stat 1578 (codified as amended
in scattered sections of 38 U.S.C.).
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to employ and advance in employment these veterans.”” According to the
OFCCEP, the proposed regulations “would strengthen these affirmative action
provisions, detailing specific actions a contractor must take to satisfy its
obligations,” as well as “increase the contractor’s data collection obligations,
and require the contractor to establish hiring benchmarks to assist in measuring
the effectiveness of its affirmative action efforts.”"™

The OFCCP first proposed to entirely rescind 41 C.ER. part 60-250
because it is likely that any contracts covered by this part are no longer in
existence."”" Alternatively, if contracts that are covered under part 60-250 are
discovered, the OFCCP proposed a revision to part 60-250 that will mirror
changes proposed to part 60-300." As a result, only changes to 41 C.ER.
part 60-300 will be discussed below.

1. § 60-300.2 Definitions
The OFCCP noted that the proposed rule would seek to address the lack

of a “clear, overarching definition of ‘protected veteran’ by including “a new
definition of ‘protected veteran,” which includes all four classifications of
protected veterans separately identified and defined in [section] 60-300.2.”"*

2. § 60-300.5 Equal Opportunity Clause

The proposed rule would make several changes to section 60-300.5. First,
“[i]n order to satisfy the listing requirement, the contractor must provide
job vacancy information to the appropriate employment service in the
manner that the employment service requires in order to include the job in
their database so that they may provide priority referral of veterans.”'" This
regulation applies to any contractor who uses a “privately-run job service or
exchamge.”105 Second, the contractor must provide state employment services
with the contact information for any outside job search companies that the
contractor uses in its hiring."™ Third, the contractor must “provide notices of
employee rights and contractor obligations in a manner that is accessible and
understandable to persons with disabilities,” which may include the provision
of “[b]raille, large print, or other versions that allow persons with disabilities

” Affirmative Action and Nondiscrimination Obligations of Contractors and Subcontrac-
tors Regarding Protected Veterans, 76 Fed. Reg. at 23,358.

" Id.

' Id. at 23,359.

102 [[{,
" Id.at23,371 (noting that the new term replaces the phrases “disabled veteran(s), recently
separated veteran(s), other protected veteran(s), or Armed Forces service medal veteran(s)”).

104 [d

105 Id

106 [d,
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to read the notice themselves.”'” Finally, the OFCCP noted that electronic
notices are acceptable for employees who do not work at a physical location
of the contractor.”

3. § 60-300.21 Prohibitions

The proposed rule would amend section 300.21, which definesand addresses
discriminatory conduct under section 4212, by stating in paragraph (£)(3)
“that an individual who rejects a reasonable accommodation made by the
contractor may still be considered a qualified disabled veteran if the individual
subsequently provides and/or pays for a reasonable accommodation.”"”

4. § 60-300.41 Availability of Affirmative Action Program

The proposed regulation would amend section 60-300.41 to require the
contractor to inform employees who do not work at the contractor’s physical
establishment “about the availability of the affirmative action program by
means other than posting at its establishment.”"”

5. § 60-300.42 Invitation to Self-Identify

Under the proposed rule, the contractor would be required “to invite
all applicants to self-identify as a ‘protected veteran’ prior to the offer of
employment” and to invite individuals, post-offer, “to self-identify as a
member of one or more of the four classifications of protected veterans under
part 60-300.”""" These changes were proposed for enhanced data collection
purposes, in order to allow the contractor and the OFCCP “to identify and
monitor the contractor’s employment practices with respect to protected
veterans.” " Disabled veterans would not be required to disclose the specific
nature of their disability."”

The proposed rule would also require the contractor to seek the advice of
the applicant regarding an accommodation. In the case of multiple reasonable
accommodations, it would not require the contractor to use the reasonable
accommodation preferred by the employee or applicant.™

Y Id. at 23,372.

108 Id

" Id. at 23,373.

110 [d

" Id at 23,373-74.
" Id. ac 23,373.

" Id a1 23,374,

114 ]d.
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6. § 60-300.43 Affirmative Action Policy

The OFCCP proposed replacing “because of status as a” with “against.”
This change would clarify “that the non-discrimination requirements of
Section 4212 are limited to protected veterans and that reverse discrimination
claims may not be brought by individuals who do not fall under one of the

. »116
categories of veterans protected by part 60-300.

7. § 60-300.44 Required Contents of Affirmative Action Programs
The proposed rule would modify section 60-300.44 by including paragraph

(c)(3), which “would require the contractor to contemporaneously create
a written statement of reasons supporting its belief that a direct threat
exists, tracking the criteria set forth in the ‘direct threat’ definition in these
regulations, and maintain the written statementas set forth in the recordkeeping
requirement in § 60-300.80.”"" The contractor would be required to “treat
the created documents as confidential medical records in accordance with
§ 60-300.23(d).™""

Additionally, the proposed rule would mandate that the contractor “[i] nclude
its affirmative action policy in its policy manual [and] inform all applicants
and employees of its affirmative action obligations.”""” The contractor would
also be required to “hold meetings with its employees at least once per year” to
disseminate this information, either through “in-person meetings, or meetings
facilitated by technology.”” Finally, the contractor would be obligated to
“describe individual employee opportunities for advancement.”"”

15

IL. Caregivers
A. Final Rules

1. Per Diem Payments for the Care Provided to Eligible Veterans
Evacuated from a State Home as a Result of an Emergency

The VA has approved a final rule impacting per diem payments for care

provided to veterans who have been evacuated from state homes due to
. 122 « . . .

emergencies. ~ Currently, the “VA provides per diem payments to reimburse

15 [d
116 [d
" Id. at 23,375.
ns Id
¥ Id. at 23,377.
120 Id
121 ]d.

122

SeePer Diem Payments for Care Provided to Eligible Veteransasa Result of an Emergency,
76 Fed. Reg. 55,570, 55,570 (Sept. 8, 2011) (codified as amended at 38 C.ER. pts. 17, 51).
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States for each eligible veteran receiving nursing home care, domiciliary
care, and adult day health care in State home facilities that are recognized
and certified by VA.”" This new rule clarifies the VA’s authority to continue
these payments, while also establishing standards for temporary or substitute
facilities used by states in emergency situations in which remaining in a
recognized state home facility would be unsafe.”™ In order to qualify as an
“emergency,” the situation must satisfy three requirements: (1) it must be “an
occasion or instance where . . . [i]t would be unsafe for veterans receiving care
at a State home facility to remain in that facility;”" (2) the state must not be
able to, or must not believe it is able to “provide care in the State home on
a temporary or long-term basis for any or all of its veteran residents due to a
situation involving the State home;” and (3) the state must determine “that
the veterans must be evacuated to another facility or facilities.”"
Discussing the regulation, the VA has also noted that:

[The regulation will] provide for the continuation of per diem payments for care
provided to a veteran in an evacuation facility that is not recognized by VA as a State
home if the director of the VA medical center (VAMC) of jurisdiction determines, or
the director of the Veterans Integrated Service Network (VISN) in which the State
home is located . . . determines, that an emergency exists and that the evacuation
facility meets certain minimum standards.'”

This rule includes per diem payments for domiciliary care as well as nursing
home care, and also applies minimum standards to facilities when veterans
are evacuated from contract nursing homes.'” However, the VA made clear
that “the rule does notapply to a situation where a particular veteran’s medical
condition requires that the veteran be transferred to another facility, such as
for a period of hospitalization.”"”

Additionally, the rule states that per diem payments end after thirty days
unless “the official who approved the emergency response under paragraph
(e) of this section determines that it is not reasonably possible to return the

The amendments made by this final rule were unaltered from the amendments found in the
proposed rule. /4. As a result, this section will cite largely to the text of the original proposal.
See Per Diem Payments for Care Provided to Eligible Veterans as a Result of an Emergency,
76 Fed. Reg. 16,354 (proposed Mar. 23, 2011) (to be codified at 38 C.ER. pts. 17, 51).

" Per Diem Payments for Care Provided to Eligible Veterans as a Result of an Emergency,
76 Fed. Reg. at 16,355.

124 Id.

* Id. (alteration in original).

126 [d,

127 [al.

128 Id.

" Id. (internal quotation marks omitted).
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veteran to a State home within the 30-day period, in which case such official
will approve additional period(s) in accordance with this section.”"
Further, the standards applicable to evacuation facilities require the facility
to meet the veteran’s “needs for food, shelter, toileting, and essential medical
care.””' Finally, paragraph (d) applies the section to veterans in adult day

les 32
health care facilities who are evacuated for an emergency.'

2. Fire Safety in Residential Care Facilities

The VA hasamended its regulations “concerning [fire safety in] community
residential care facilities, contract facilities for certain outpatient and residential
services, and State home facilities.”'” Specifically, 38 C.ER.§§ 17.63, 17.81(a)
(1), 17.82(a)(1),and 59.130(d)(1) have been amended “to require facilities to
meet the requirements in the applicable provisions” of certain National Fire
Protection Association (“NFPA”) publications.” Regulations now require
that facilities conform to requirements in “NFPA 10, Standard for Portable
Fire Extinguishers; NFPA 99, Standard for Health Care Facilities; NFPA
101, Life Safety Code; and NFPA 101A, Guide on Alternative Approaches
to Life Safery.”*”

3. Amendments to Conform with the Caregivers and Veterans
Omnibus Health Services Act of 2010

Effective August 22, 2011, this final rule amended VA medical regulations
to incorporate statutory amendments in sections 511, 512 and 513 of the
Veterans Omnibus Health Services Act of 2010." First, the rule amended
38 C.ER. § 17.36(b)(3), the regulation implementing enrollment priority
category three, in order to make it consistent with the amendments to section
512 of the Act that added veterans who had received the Medal of Honor
to those included in enrollment priority category three.”” Second, the rule

amended 38 C.ER. § 17.36(a)(3) and (b)(6) to include specific dates in order

30

Id. at 16,356 (internal quotation marks omitted).

131 Id,

132 ]al'

** Updating Fire Safety Standards, 76 Fed. Reg. 70,885, 70,885 (Nov. 16, 2011) (codi-
fied as amended at 38 C.ER. pts. 17, 59). For the full text of the original proposed rule,
see Updating Fire Safety Standards, 76 Fed. Reg. 10,246 (proposed Feb. 24, 2011) (to be
codified at 38 C.ER. pts. 17, 59).

* Updating Fire Safety Standards, 76 Fed. Reg. at 70,885.

135 Id.

" Technical Revisions to Conform to the Caregivers and Veterans Omnibus Health
Services Act of 2010, 76 Fed. Reg. 52,272, 52,272 (Aug. 22, 2011) (codified as amended
at 38 C.ER. pt. 17).

137 [d‘
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to bring the regulations in compliance with the amended time frame found in
section 513 for enrollment eligibility based on active duty service in Southwest
Asia during the Gulf War.' Third, 38 C.ER. § 17.108(d), 17.110(c), and
17.111(f) have been amended to add a new exemption category consistent
with section 511’s amendments to 38 U.S.C. § 1730, adding catastrophically
disabled veterans to the list of veterans exempt from co-pay requirements."”

4. Reimbursement of Medical Care and Services for Non-Service
Connected Conditions

Effective July 25, 2011, the VA enacted a final rule that amended its
regulations on reimbursement of medical care and services delivered to veterans
in non-service-connected conditions."* Where third-party payers are required
to reimburse the VA for costs related to care provided by the VA to veterans
covered under the third-party payer plans, “[t]his final rule add[ed] a new
section barring offsets by third-party payers and require[d] that third-party
payers submit a request for a refund” in the event of an alleged overpayment.™
This new regulation is an attempt to discontinue the practice of third-party
payers who, believing that they had recently overpaid, withhold portions of
future payments unilaterally to recoup their losses, thus making review of
payments to the VA extraordinarily difficult.'

5. Regulations for Contracting with Community-Based Treatment
Facilities in the Health Care for Homeless Veterans

Effective September 22, 2011, the VA established new regulations through
a final rule concerning contracts with community-based treatment facilities
under the Health Care for Homeless Veterans program. This final rule
formalized the program’s policies and procedures, which were designed to
assist homeless veterans in obtaining treatment from non-VA community-
based providers, and “clarifie[d] that veterans with substance use disorders may
qualify for the program” in some circumstances.* However, as the program

138 [d.

139 Id,

" Reimbursement Offsets for Medical Care or Services, 76 Fed. Reg. 37,202, 37,202
(June 24, 2011) (codified as amended at 38 C.ER. pt. 17).

"' Id. at 37,202.

2 See id.

'* Health Care for Homeless Veterans Program, 76 Fed. Reg. 52,575, 52,575 (Aug. 23,
2011) (codified as amended at 38 C.ER. pt. 63).

144 Id.
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was prescribed by 38 U.S.C. § 2031, not all veterans with substance abuse
disorders will qualify."”

6. Payment or Reimbursement for Emergency Services for Non-
Service-Connected Conditions in Non-VA Facilities

The VA has amended its regulations to conform to changes made by the
2010 Expansion of Veteran Eligibility for Reimbursement Act (the “2010
Act”)."* The rule removes “current 38 C.ER. § 17.1001(a)(5), which includes
automobile insurance in the definition of ‘health-plan contract.”"” This rule
modifies the regulations so that they conform with the 2010 Act, which
provides that veterans “covered by a health-plan contract are ineligible for
VA payment or reimbursement.”"

The VA noted that “[ulnder the 2010 Act, claimants who are entitled
to partial payment from a third party for providing non-VA emergency
services to a veteran are no longer barred from also receiving VA payment
or reimbursement for such care.”" Thus, “[i]n order to remove this partial
payment exclusion from VA regulations,” the rule removes “or in part” from
38 C.ER. § 17.1002(g) in an effort to make the language parallel with the
language implemented by the 2010 Act.”

Under the 2010 Act’s authorization, the rule allows the VA to provide
retroactive reimbursement for emergency treatment furnished to a veteran
before the enactment of the 2010 Act.”' The final rule requires such emergency
treatment to have been received on or after July 19, 2001."” The applicability
of this retroactive authority is limited to claims filed within one year after
May 21, 2012, the effective date of the final rule."”

Additionally, the final rule amends section 17.1005 to make the VA the
“secondary payer” in cases where a third party is financially responsible for
part of the veteran’s emergency treatment expenses.154 Section 17.10005(e)(2)

" See id.

" Payment or Reimbursement for Emergency Services for Nonservice-Connected Con-
ditions in Non-VA Facilities, 77 Fed. Reg. 23,615, 23,615 (Apr. 20, 2012) (codified at 38
C.ER. pt. 17); see also Pub. L. No. 111-137, 123 Stat. 3495 (2010) (codified as amended
at 38 U.S.C. § 1725).

" Payment or Reimbursement for Emergency Services, 77 Fed. Reg. at 23,615.

“ 1d.; see also 38 U.S.C. § 1725(c)(4)(D).

* Payment or Reimbursement for Emergency Services, 77 Fed. Reg. at 23,615.
150 [d.

151 ]d.

" Id. at 23,617-18 (codified at 38 C.ER. § 17.1004(f)).

153 ]d.

** Id. at 23,618 (codified at 38 C.ER. § 17.1005(e)).
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was also added and states: “[s]ubject to the limitations of this section, VA will
pay the difference between the amount VA would have paid under this section
for the cost of the emergency treatment and the amount paid (or payable) by
the third party.”"” Thus, combined payments are considered “as payment in
full and extinguish the veteran’s liability to the provider.””* However, section
17.1005(f) states that the “VA will not reimburse a claimant . . . for any

deductible, copayment or similar payment that the veteran owes the third
»157

party.
7. Medical Foster Homes

The VA's community residential care program® “has provided health care
supervision to eligible veterans who are not able to live independenty and
have no suitable family or significant others to provide needed supervision
and supportive care.””” Alternatively, a medical foster home, such as nursing
home care, “provides a greater level of care than a community residential
care facility.”" In order to account for this alternative form of care, the VA
has issued regulations that govern all community residential care facilities to
include regulations specifically designed to govern medical foster homes."

a. $ 17.73 Medical Foster Homes—General

Section 17.73 wasamended to define “medical foster home” as the following:

a private home in which a medical foster home caregiver provides care to a veteran
resident and: (i) The medical foster home caregiver lives in the medical foster home;
(ii) The medical foster home caregiver owns or rents the medical foster home; and
(iii) There are not more than three residents receiving care (including veteran and
non-veteran residents).m2
The final rule also outlines three eligibility criteria that must be met before
the VA will refer a veteran to a medical foster home.'® Section 17.73(c)(1)
conditions eligibility on the veteran being “unable to live independently
safely or [being] in need of nursing home level care.”" Section 17.73(c)(2)
conditions eligibility on enrollment in “either a VA Home Based Primary

% Id (codified at 38 C.ER. § 17.1005(e)(2)).

" Id. (codified at 38 C.ER. § 17.1005(e)(3)).

" Id. (citing proposed rule to be codified at 38 C.ER. § 17.1005(f)).

% See 38 U.S.C. § 1730 (2006); 38 C.ER. § 17.61-17.72 (2012).

" Medical Foster Homes, 76 Fed. Reg. 28,917, 28,917 (proposed May 19, 2011) (to
be codified at 38 C.ER. pt. 17).

160 [L{'

" Medical Foster Homes, 77 Fed. Reg. 5186, 518687 (Feb. 2, 2012) (codified at 38
C.ER. pt. 17).

' Id. at 5189 (codified at 38 C.ER. § 17.73(b)).

' See id. (codified at 38 C.ER. § 17.73(c)).

164 Id,
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Care or VA Spinal Cord Injury Homecare program.”'® Section 17.73(c)(3)
requires VA approval of the medical foster home in accordance with proposed

section 17.73(d)."*

b. § 17.74 Standards Applicable to Medical Foster Homes

The VA noted that most medical foster homes should be in compliance
with the proposed rule because the Medical Foster Home program, which
conforms to current practice and enforcement policy, pre-dated this rule.'”
Therefore, when the rule was proposed, the “VA [did] not believe there [were]
any approved medical foster homes that [were] not presently in compliance
with the requirements of [the] rule.”'®

Specifically, the final rule adds section 17.74(a)(2), which states that
“[v]entilation for cook stoves is not required”"” because this requirement is
not necessary for the “smaller, home-based facilities that provide food for
a small number of residents.”"”’ The rule also adds section 17.74(b), which
prescribes thatsome community residential care facility standards be applicable
to medical foster homes.”" Additionally, paragraph (c) requires the homes to
“plan and facilitate appropriate recreational and leisure activities” in an effort
to ensure the quality of life of veterans living within the facilities.”

Paragraph (d) requires each veteran resident to have abedroom “(1) [w]itha
door that closes and latches; (2) [t]hat contains a suitable bed and appropriate
furniture; and (3) [tJhat is single occupancy, unless the veteran agrees to a
multi-occupant bedroom.”"” Paragraph (e) allows medical fosterhomes a period
of sixty days after a veteran is placed in the home to come into compliance
with the secondary means of escape requirement.” Paragraph (f) permits
“[s]pecial locking devices that do not comply with section 7.2.1.5 of NFPA
101 . . . where the clinical needs of the veteran resident require specialized
security measures.”"”” This exception requires written approval from the VA
clinician and the VA fire/safety specialist or Director of the VA Medical Center

165 ]d.
166 Id,
" Id. at 5188.
Medical Foster Homes, 76 Fed. Reg. 28,917, 28,919 (proposed May 19, 2011) (1o
be codified at 38 C.ER. pt. 17).

' Medical Foster Homes, 77 Fed. Reg. at 5189 (codified at 38 C.ER. § 17.74(a)); Medi-
cal Foster Homes, 76 Fed. Reg. at 28,919 (proposed rule).

" Foster Homes, 76 Fed. Reg. at 28,919 (proposed rule).

"' Medical Foster Homes, 77 Fed. Reg. at 5189 (codified at 38 C.ER. § 17.74(b)).

7 Id. (codified at 38 C.ER. § 17.74(c)).

" Id. (codified at 38 C.ER. § 17.74(d)).

"™ Id. (codified at 38 C.ER. § 17.74(c)).

" Id. (codified at 38 C.ER. § 17.74(F)).
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of jurisdiction.”® Paragraph (g) provides for a sixty-day provisional approval
period for homes that do not have smoke and carbon monoxide detectors that
meet the requirements of the proposed paragraph so long as the owners of
the homes mitigate the risk through battery-operated single station alarms."”’
Paragraph (h) requires sprinkler systems for new construction pursuant to
NFPA 13.” Additionally, pre-existing sprinkler systems must be “inspected,
tested, and maintained in accordance with NFPA 25.”"”

The final rule also adds section 17.74(0)(1), which prescribes that
“[e]xtension cords must be three-pronged, grounded, sized properly, and not
present a hazard due to inappropriate routing, pinching, damage to the cord,
or risk of overloading an electric panel circuit.”™ Paragraph (0)(2) requires
that “[f]lammable or combustible liquids and other hazardous material must
be safely and properly stored in either the original, labeled container or a
safety can as defined by section 3.3.44 of NFPA 30.”""

Section 17.74(p) requires that medical foster home caregivers “demonstrate
the ability to evacuate all occupants within three minutes to a point of
safety outside of the medical foster home that has access to a public way.”"*
Paragraph (p)(3) allows a sixty-day provisional approval during which time
the medical foster home must establish an alternative to such evacuation.'
Proposed paragraph (q) incorporatesall records requirements in current section
17.63(i), except for the statement of needed care requirement."™ Paragraph (s)
allows approval of equivalencies in extremely rare circumstances, and only in
cases of specified approval based on compliance with explicit requirements.'”

Section 17.74(t)(1) clarifies that “[p]ayment for the charges to veterans for
the cost of medical foster home care is not the responsibility of the United
States Government.”'* However, paragraphs (t)(2) and (¢)(3) prevent medical
foster homes approved by the VA from charging unreasonable rates or rates
not “comparable” to prices charged to non-veterans in the same or comparable
medical foster homes."”

176 ]al‘

77 Id. at 5189-90 (codified at 38 C.ER. § 17.74(g)).
7 Id. at 5190 (codified at 38 C.ER. § 17.74(h)).

179 Id,

" Id. (codified at 38 C.ER. § 17.74(0)).

181 Ia’.

* Id. (codified at 38 C.ER. § 17.74(p)).

183 [d,

™ Id. (codified at 38 C.ER. § 17.74(q)).

¥ Id at 5190-91 (codified at 38 C.ER. § 17.74(s)).
" Id. at 5191 (codified at 38 C.ER. § 17.74(1)).
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B. Interim Final Rules: Caregivers Program

Effective May 5, 2011, the VA enacted an interim final rule “provid[ing]
certain medical, travel, training, and financial benefits to caregivers of certain
veterans and servicemembers who were seriously injured in the line of duty
on or after September 11, 2001.”" This amendment is an attempt to codify
a program of general caregiver support services, as mandated under the
Caregivers and Veterans Omnibus Health Services Act of 2010.'”

C. Proposed Rules: Payment for Home Health Services and
Hospice Care by Non-VA Providers

The VA has proposed to amend 38 C.ER. § 17.56, regulating the payment
of home health services and hospice care for veterans by non-VA providers.”
As the VA noted, both the “separate administration of hospice care and home
health services by the VHA’s Office of Geriatrics and Extended Care . . . and
challenges regarding information technology systems necessary to move to the
new [Centers for] Medicare [and Medicaid] rate,” have prevented immediate
implementation of the new pricing methodology adopted by this original rule.”

However, the VA determined that these providers receive adequate notice
and thus it has proposed a rule to make 38 C.ER. § 17.56 applicable to
them.” Additionally, this proposed rule “would remove the exception so
that the billing methodology in § 17.56 would apply to payments for home
health services and hospice care.”"” The rule would also notify home health
services and hospice care providers that the “VA would rescind all conflicting
internal VA guidance that could be interpreted as providing an alternate billing
methodology applicable only to these services.”””* Alternatively, the VA noted
that “a VHA Handbook provides guidance specific to payments for non-VA
home health services and hospice care.”"”

o8 Caregivers Program, 76 Fed. Reg. 26,148, 26,148 (May 5, 2011) (codified as amended
at 38 C.ER. pts. 17, 71).

189 Id'

" Payment for Home Health Services and Hospice Care by Non-VA Providers, 76 Fed.
Reg. 71,920, 71,920 (proposed Nov. 21, 2011) (to be codified at 38 C.ER. pt. 17).

"' Id. at 71,920.

2 See id.

193 16{,

194 l‘i,

" Id. (citing VETERANS HEALTH ADMIN., U.S. DEP'T OF VETERANS AFFAIRS, VHA HAND-
BOOK 1140.3, HoME HEeaurH AND Hospice CarRe REIMBURSEMENT HanDBOOK (2004)).
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II1. Claims and Insurance

A. Final Rules: Servicemembers’ Group Life Insurance and
Veterans’ Group Life Insurance—Slayer’s Rule Exclusion

The VA amended regulations governing Servicemembers’ Group Life
Insurance (“SGLI”), Veterans’ Group Life Insurance (“VGLI”), and SGLI
Traumatic Injury Protection (“TSGLI”).” Under the current law, if a
servicemember dies before proceeds of SGLI can be made, the proceeds are
payable to the person(s) entitled to receive proceeds of the insurance on the
servicemember’s life."” Ifno beneficiary is designated, no designated beneficiary
survives the decedent, or payments are to be made by law,

SGLI and VGLI proceeds are paid in the following order: (1) To the decedent’s

surviving spouse; (2) to the decedent’s children and their descendants in equal shares;

(3) to the decedent’s parents in equal shares or to the survivor of them; (4) to the duly
appointed executor or administrator of the decedent’s estate; or (5) to other next of

kin of the decedent.'”
TSGLI proceeds are also paid in this manner if an insured servicemember
entitled to such payment dies before TSGLI payments are made.”

Asstated by the VA, “[t]he Federal common-law slayer’s rule isa public policy
that generally precludes killers from benefitting from their victims’ deaths”
that “[cJourts have applied . . . in resolving disputes over entitlement to SGLI
proceeds.”™ The final rule bars a person “who is convicted of intentionally
and wrongfully killing [a] decedent or determined in a civil proceeding to
have intentionally and wrongfully killed [a] decedent,” as well as a person who
assisted the “slayer,” from receiving payment of insurance proceeds, including
SGLI, VGLI, or TSGLI payments and benefits.”

The VA also incorporated an “extended slayer rule,” which disqualifies
members of a slayer’s family from receiving proceeds.”” Specifically, the
amendments bar a “member of the family” of a slayer or a slayer’s accomplice

from receiving SGLI or VGLI proceeds or TSGLI payments so long as the

* Servicemembers’ Group Life Insurance and Veterans’ Group Life Insurance—Slayer’s

Rule Exclusion, 77 Fed. Reg. 60,304, 60,304—05 (Oct. 3, 2012) (to be codified at 38 C.ER.
pt. 9).

7 Servicemembers’ Group Life Insurance and Veterans’ Group Life Insurance—Slayer’s
Rule Exclusion, 76 Fed. Reg. 77,455, 77,455 (proposed Dec. 13, 2011) (to be codified at
38 C.ER. pt. 9) (citing 38 U.S.C. § 1970(i)).

** Id. (citing 38 U.S.C. § 1970(a)).

 Id. (citing 38 U.S.C. § 1980A(g)(2)).

™ Jd. (citations omitted).
" Servicemembers’ Group Life Insurance and Veterans’ Group Life Insurance—Slayer’s

Rule Exclusion, 77 Fed. Reg. at 60,304--05.
** Id. at 60,306 (1o be codified at 38 C.ER. § 9.1(1), 9.5(e)).
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family members “are not related to the decedent by blood, legal adoption, or
marriage.”*” The rule defines the term “member of the family” to include: “(1)
[s]pouse; (2) [bliological, adopted, or step child; (3) [bliological, adoptive,
or step parent; (4) [bliological, adopted, or step sibling; or (5) [bJiological,
adoptive, or step grandparent or grandchild.”

Next, the rule bars entitlement to proceeds or payment in these circumstances
“even though the criminal conviction or civil determination is pending
appeal.”™ Further, if a person is disqualified from receipt, the insurance
proceeds or TGSLI payment are to be paid to the first person or persons in
the following order of precedence:

(A) To the next eligible beneficiary designated by the decedent in a writing received
by the appropriate office of the applicable uniformed service before the decedent’s
death in the uniformed services in the case of [SGLI] proceeds or a [TGSLI] benefi,
or in a writing received by the administrative office . . . before the decedent’s death
in the case of [VGLI] proceeds; (B) To the decedent’s widow or widower; (C) To the
decedent’s child or children, in equal shares, and descendants of deceased children by
representation; (D) To the decedent’s parents, in equal shares, or to the survivor of
them; (E) To the duly appointed executor or administrator of the decedent’s estate;
(F) To other next of kin of the decedent as determined by the insurer . . . under the
laws of the domicile of the decedent at the time of the decedent’s death.”®
Finally, the VA noted that this rule applies to any claim filed before the
effective date of the final rule so long as it had not been paid or denied prior to
November 2, 2012, as well as any claim filed on or after November 2, 2012.%

B. Proposed Rules: Substitution in Case of Death of Claimant

The VA proposed a rule implementing section 212 of the Veterans’
Benefits Improvement Act of 2008 (“VBIA of 2008”)," “which allows an
eligible survivor to substitute for a deceased claimant in order to complete
the processing of the deceased claimant’s claim.”” The proposed rule would
clarify the procedures and requirements for eligibility.”

* Id. (to be codified at 38 C.ER. § 9.5(e)(1)—(2)).

* Id. (to be codified at 38 C.ER. § 9.1(})).

* Id. (to be codified at 38 C.ER. § 9.5(e)(3)).

* Id. (to be codified at 38 C.ER. § 9.5(e)(4)).

¥ Id. at 60,305.

* Veterans' Benefits Improvement Act of 2008, Pub. L. No. 110-389, § 212, 122 Stat.
4145 (codified as amended at 38 U.S.C. § 5121A).

™ Substitution in Case of Death of Claimant, 76 Fed. Reg. 86606, 8666 (proposed Feb.
15, 2011) (to be codified at 38 C.ER. pts. 3, 14, 20).

210 ]d_
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1. Amendments to Part 3
a. Eligibility for and Scope of Substitution

As proposed, 38 C.ER. § 3.1010(a) would state that:

[I]f a claimant dies on or after the effective date of the [VBIA of 2008]—October
10, 2008—then a person who would be eligible to receive accrued benefits under
§ 3.1000(a) of the accrued benefits regulations may request to become a substitute for
the deceased claimanct in a claim for periodic monetary benefits (other than insurance
and servicemen’s indemnity) under laws administered by the Secretary, or an appeal of
a decision with respect to such a claim that was pending, when the claimant died.™
If the VA chooses to grant a request for substitution, substitutes “may continue
the claim or appeal on behalf of the deceased claimant.””"”

b. Requests to Substitute and Determinations

Proposed section 3.1010(b) would require a person to file a request to
substitute with the agency of original jurisdiction (the “AOJ”) within one year
following the claimant’s death.” The AOJ would decide in the first instance
all requests to substitute, including substitution in a pending appeal.”* An
appeal is not considered pending once the Board of Veterans’ Appeals (the
“Board”) issues a final decision.”” Only the AO]J has jurisdiction to decide
an initial request to substitute, but the Board may hear an appeal of a denial
of that request.”

This proposed section would not contain any “provision allowing a person
requesting to substitute the option of waiving the right to one review on
appeal” and would not include a “provision for waiver of AO]J consideration
of a request to substitute in the first instance.”” Only one person of a “joint
class,” defined as “a group of two or more persons eligible to substitute under
the same priority group under 38 C.ER. 3.1000(a)(1) through (a)(5),” would
be allowed to substitute at any one time and would serve as representative
of the joint class.”™®

c. Format of Request to Substitute

Proposed section 3.1010(c) would require that the request to substitute be
in writing, contain the word “substitute” or “substitution,” contain the claim
or appeal number, and contain the names of the deceased claimant and the

' Id. ac 8667.

2 Id.

213 ]d

214 [d.

215 Id‘

*% Id. at 8667-68.
7 Id. at 8668.

* Id.
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person requesting to substitute.”” In certain circumstances, a claim foraccrued
benefits, death pension, or dependency and indemnity compensation by an
eligible person would be considered to include a request to substitute, but
the eligible person may waive this right to substitute.”

d. Evidence of Eligibility to Substitute

Under section 3.1010(d), the VA has proposed requiring that a person
requesting tosubstitute file the request no later than one year after the claimant’s
death.” The VA would send notice to the requestor if the request included
insufficient evidence of eligibility, but would not send notice “if the person
filing the request could not be an eligible person.”** The requestor would be
allowed sixty days from the date of the VA’s insufhcient evidence notification
or one year after the claimant’s death, whichever is later, to provide the VA
with sufficient evidence of eligibility.”

e. Adjudications Before the Agency of Original Jurisdiction

The proposed regulationswould apply to the substituteall part 3 regulations
that would have applied to the deceased claimant.” Under the proposed rule,
“if the required notice was not sent to the deceased claimant or if the notice
sent to the deceased claimant was inadequate,” the VA would send notice to
a substitute of information and possibly evidence necessary to substantiate
a claim.”™ Proposed section 3.1010(f)(2) would prohibit a substitute from
bringing new issues or expanding an existing claim in AOJ adjudications, but
would allow a substitute to raise new theories of entitlement to the claim.”
The substitute would be permitted to submit evidence and “generally would
have the same rights regarding hearings, representation, and appeals as would
have applied to the [deceased] claimant.”*”

- Limitations on Substitution

Proposed section 3.1010(g) would limit substitution to claims or appeals
that are undecided, and therefore pending.” The VA interprets “pending” to
mean “a claim or appeal must have been initiated by the claimant before death
in order for an eligible person to substitute for the claimantupon the claimant’s

219 ]d.

™ Id. at 8668—69.
2 Id. at 8669.

222 ]a[‘

223 Id.

224 ]d,

225 ]d'

226 IJ{,

227 ]d'

. See id.
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death.”™ Therefore, if “a claimant dies before initiating a claim or appeal,
substitution is not available.”” Further amendments to section 3.1010(g)
include those proposed to paragraph (g)(2), which would clarify that “past-
due benefits are those benefits . . . for the period between the effective date
of the award and the last day of the month preceding the claimant’s death.””'

Additionally, proposed section 3.1010(g)(3) would “repeat the limitation
under the accrued benefits statute at 38 U.S.C. 5121(a)(6),” describing when
benefits awarded to a substitute and his or her joint class would be limited
to the expense of last sickness and burial.” Paragraph (g)(4) would “clarify
that, if an eligible person in a priority category fails or waives the right to
file a request to substitute, persons of a lower category are not permitted to
substitute.” This would not increase the amount payable to other persons
in the joint class.™ Proposed paragraph (g)(5) would permit substitution for
a deceased substitute “only if the substitute died while a claim was pending
before the AOJ or the Board or an appeal of a decision on a claim was pending
before the AQ]J or the Board.”” Such a request to substitute for the deceased
substitute would need to be filed within the one-year period from the date
of the claimant’s death.™

2. Amendments to Part 14: Representation of Substitutes

The proposed rule would add a new paragraph to section 14.630, explaining
that “aslongasa new VA Form 21-22a, Appointment of Individual as Claimant’s
Representative,’ is filed,” “a person authorized to represent a claimant on a
one-time basis pursuant to § 14.630 may also represent the substitute” for
that same claim.” Proposed paragraph (e) “would permit such representation
notwithstanding § 14.630(b)” because the process would bring that claim
to completion.” Additionally, in order to permit such representation, the
representative must file a new VA Form 21-22 or VA Form 21-22a signed
by the substitute who authorizes the representation.” The rule also would
provide that, “if the substitute wants the representation of a person under

* Id. at 8670.
230 Id

P Jd. (citation omitted).

232 Id,
233 [L{.
234 Id.
235 ]d'
236 Id.
237 14.
238 Id.
239 Id.
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§ 14.630(a), a statement signed by the person and the substitute that no
compensation will be charged or paid for the services would be required.””

3. Amendments to Part 20: Adjudications Before the Board

The VA has proposed to amend 38 C.ER. §20.900 to ensure “thatsubstitutes
in appeals that were pending before the Board when the appellant died will
get the benefit of the claim’s original docket number.”*"'

The VA has also proposed to amend 38 C.ER. § 20.1106 by adding that:

[c]ases in which a person substitutes for a deceased veteran under 38 U.S.C. 5121A
are not claims for death benefits and are not subject to this section. Cases in which a
person substitutes for a deceased death benefits claimant under 38 U.S.C. 5121A are
claims for death benefits subject to this section.””

Additionally, the VA proposed an amendment to section 20.1302 in order
to clarify that “an appeal pending before the Board when the appellant dies
will be dismissed ‘without prejudice.” This amendment would allow an
appeal to continue after a grant of request to substitute as well as ensure that
the case would assume its original place on the docket.” Proposed paragraph
(b)(1) “would permit the grant of a request to substitute by the AOJ prior to
the dismissal of an appeal by the Board when the appellant had requested a
hearing before the AO] prior to death and a written request to substitute has

. . 4
been received at or before that he:armg.”2 >

The VA has also proposed to amend 38 C.ER. § 20.1304(b)(1) to “add to
the list of items required in a motion for acceptance of [] requests”™—i.e., fora
changein representation, for a personal hearing, or for submission of additional
evidence received more than ninety days following notice of certification of
an appeal and transfer of the appellate record to the Board—“or evidence
based on good cause ‘the name of any substitute claimant or appellant.”**

240 Id
" Id. ac 8671.
¥ Id. (alteration in original) (quoting proposed amendment to be codified at 38
C.ER. § 20.1106).

243 Id

244 [d.
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246 ]d
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IV. Department of Veterans Affairs: Procedures and
Regulations

A. Case Law

1. Federal Circuit Court Jurisdiction over Denials of Rulemaking
Petitions

In Preminger v. Secretary of Veterans Affairs,”” the Federal Circuit held that
it had jurisdiction under 38 U.S.C. § 502 to review denials of petitions for
rulemaking to the Secretary of Veterans Affairs.” Preminger, the Democratic
Committee Chairman for Santa Clara County, sought to register to vote
the residents of a Veterans Affairs Hospital in the county.” VA regulations,
however, prohibit partisan activities at VA facilities without approval.” The
hospital, therefore, denied Preminger’s request.” Preminger next petitioned
the Secretary of Veterans Affairs for a new rule that would permit partisan
voter registration at VA facilities.”” The Secretary denied the petition.”

Preminger appealed this denial to the Federal Circuit, presenting it with
an issue of first impression: whether it had jurisdiction to review denials of
petitions for rulemaking.™ After analyzing the relevant sections of Titles 5
and 38 of the United States Code, the court found that 38 U.S.C. § 502 vests
the court with jurisdiction to review denials of rulemaking petitions made
pursuant to 5 U.S.C. § 553(e), as well as the jurisdiction to review final rules
or the repeal of such rules.””

2. Industrial Surveys and Claims of Total Disability Based on
Individual Unemployability
In Smith v. Shinseki,” the veteran appealed a denial of his claim of “total
disability based on individual unemployability (“TDIU”)” based on VA
medical examiners’ opinions.” The veteran argued thar, in order to comply
with 38 U.S.C. § 5103(a), the VA was required to obtain an industrial survey
for each occupational field for which he claimed disability.”* The Federal

* 632 F3d 1345 (Fed. Cir. 2011) (per curiam).
* Id at 1352.

* Id at 1347.

»° See id.

= Id.

® Id. at 1348.

253 ]d

P Id. at 1347-48.

» Id at 1350-52.

» 647 F.3d 1380 (Fed. Cir. 2011).
* Id. at 1382.

** Id at 1382-83.
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Circuit noted that the issue of whether the VA had a duty to use an industrial
survey was one of first impression.” Ultimately, both the Veterans Court and
the Federal Circuit rejected the veteran’s argument and held “that the statue
does not require the VA to obtain a survey in all cases in which a veteran is
unable to return to his former occupation.”

The Federal Circuit, applying the Supreme Court’s opinion in Auer v.
Robbins,”* noted that it had “previously held that VA interpretations of its own
regulations in its Adjudication Procedures Manual are ‘controlling’ as long as
they are not ‘plainly erroneous or inconsistent with the regulation.””*” In this
instance, because the statute in question did not make any explicit reference
to industrial surveys or placing consideration on the availability of jobs, the
Federal Circuit concluded that deference to the VA’s denial was appropriate.’®

3. Additional Disability Compensation Requires at Least One
Rating of Total Disability
In Guerra v. Shinseki* the Veterans Court held that a veteran’s request for
special monthly compensation under 38 U.S.C. § 1114(s) must be denied.’”
Although the veteran qualified for total disability compensation under 38
U.S.C. § 1114(j), his rating was not based on any single rating of total
disability or on TDIU.* As a result, the Veterans Court held that, because
the veteran did not have any total disability ratings, he was not entitled to
extra compensation under subsection (s).7
The Federal Circuit affirmed and determined that the Veterans Court
correctly interpreted the statute.”” The court held that the VA's interpretation
was both supported by the text of the statute and entitled to Chevron deference.””

B. Final Rules: Submission and Processing of Freedom of
Information Act Requests

Effective September 19, 2011, this rule amends the VA “regulations
governing the submission and processing of requests for information under

® Id ac 1383.

* Jd. at 1383-84.

* 519 U.S. 452 (1997).

* Smith,647 E3d at 1385 (citing Thun v. Shinseki, 572 E3d 1366, 1369 (Fed. Cir. 2009)).

0 See id,

** 642 E.3d 1046 (Fed. Cir. 2011).

** Id. at 1048.

6 See id.

267 Iﬂz,

** Id. at 1047.

** Id. at 1049 (citing Chevron, U.S.A., Inc. v. Natural Res. Def. Council, Inc., 467 U.S.
837, 84243 (1984)).
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the Freedom of Information Act (FOIA) in order to implement provisions of
the OPEN Government Act of 2007, and to reorganize and clarify existing
regulations.””

1. Amendments to Part 1

Section 1.550 lists the purpose of the rule and the code citations for
additional acts that affect FOIA requests.””

Section 1.551 defines terms used in sections 1.550 through 1.562.

Section 1.552 provides a link for FOIA information provided online for
veterans wishing to access the VA’s publically accessible information.”” Section
1.552 also addresses the provision of liaison officers and the VA’s annual FOIA
report, which is also available at the aforementioned link.”

Section 1.553 contains information about electronic and physical VA
public reading rooms and also notes that some information may be redacted
to protect privacy.”

Section 1.554 lists the requirements for making various forms of FOIA
requests, such as: (1) requests by letter or facsimile with a signature and
legible return address; (2) requests via e-mail that include an image of a
signature submitted to a VA FOIA e-mail address not addressed directly
to VA personnel; and (3) requests for another individual’s records that
may require legal authorization.” Additionally, section 1.554 lists general
requirements for each form of request, noting that the request must be in
writing and sufficiently specify the information sought.” Finally, the FOIA
officer may require a written agreement from the requester to pay estimated
fees, particularly if the fee exceeds $250.00 or if the requester has previously
failed to pay the FOIA fee in a timely manner.”

Section 1.555 enumerates who is responsible for responding to requests,
establishes FOIA officers for each VA component, establishes their authority

to grant, deny, or refer requests, and describes procedures for such actions.”

272

7 Release of Information from Department of Veterans Affairs Records, 76 Fed. Reg.

51,890, 51,890 (Aug. 19, 2011) (codified as amended at 38 C.ER. pts. 1, 2).

' 38 C.ER. § 1.550 (2012).

72 See id. § 1.551.

" See id. § 1.552 (noting that parties interested can visit http://www.foia.va.gov/ to
access VA’s information electronically available via FOIA).

7 1d. § 1.552(b)—(c).

7 See id. § 1.553.

76 Id. § 1.554(a)—(c).

7 Id. § 1.554(a), (d).

7 Id § 1.554{¢).

7 Id. §1.555.
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Section 1.556 covers the timing of responses to requests.” Paragraph (a)
states that requests will be answered in order of receipt and in accordance with
FOIA guidelines.281 Paragraph (b) states that the VA will use two different
processing tracks, including a faster track for “simple” requests that follow
FOIA guidelines, and a slower track for “complex” requ(::sts.282 The FOIA
Officer responding to the request will inform the requester which track his
request has been placed on.” If the request is placed on the slower track,
the VA official will also provide information on limiting the scope of the
request in order to allow it to be processed on the faster track.” Paragraph (c)
covers “unusual circumstances.” This section defines unusual circumstances
as circumstances under which “it is not possible to meet the statutory time
limits for processing the request” and allows the FOIA Ofhicer to extend the
normal twenty business-day timeframe for responding to a request by up
to ten business days.” Paragraph (d) covers the “expedited processing” of
requests by explaining when it may be appropriate and providing that, when
requested, the FOIA Officer will make a determination on whether expedited
processing is appropriate within ten days.”™

Section 1.557 covers responses to FOIA requests.” Paragraph (a) requires
acknowledgement of the request by the VA FOIA Officer.” Paragraph (b)
requires the FOIA Officer to make reasonable efforts to search forand respond
to requests upon receipt of a perfected request.”” This subsection also allows
FOIA officers to limit or redact information so long as officers indicate
the amount of information deleted and note the specific exemption when
technically feasible.” Paragraph (c) establishes a twenty business-day time
limit for responding to requests, which is extendable for up to ten business
days in unusual circumstances.”’ Paragraph (d) covers the procedures for
adverse determinations by FOIA officers and requires notification of the
adverse determination along with the forms of explanations that must be
provided to the requester.””

* Seeid. § 1.556.
Id. § 1.556(a).

2 Id §1.556(b)(1).
™ Id. § 1.556(b)(2).
284 [‘l'

® Jd. §1.556(c).

™ 4. § 1.556(d).
7 See id. § 1.557.
* Id. §1.557(a).

* Id. §1.557(b).

290 Id‘

' Id §1.557(c).

2 Id § 1.557(d).

»
=



316 Tue FeperaL Circutt Bar JournaL VoL. 22, No. 2

Section 1.558 lays out procedures for requests for business information.”

Section 1.559 covers appeals.”™ Paragraph (a) recommends the requester
seek informal resolution of the dispute with the FOIA Officer in question
before filing a formal appeal.” Paragraph (b) provides directions for filing a
written appeal.” Paragraph (c) gives directions for filinganappeal via e-mail.”’
Paragraph (d) covers time limits for and the content of appeals, requiring that
the appeal must be postmarked no later than sixty calendar days following
the adverse determination.” Paragraph (e) requires the Office of the General
Counsel of the Ofhice of Inspector General, as applicable, to respond in writing
to any appeals.” Paragraph (f) requires the foregoing appeals process to be
used prior to judicial review of an appeal.™

2. Amendments to Part 2

Part 2, section 2.6 delegates authority to make final determinations on
FOIA request appeals to the Office of the Inspector General.™

C. Interim Final Rules: Restrictions on Garnishing Federal Benefit
Payments

Effective May 1, 2011, this multi-agency interim final rule was enacted
by the Department of the Treasury, the Social Security Administration, the
VA, the Railroad Retirement Board, and the Office of Personal Management
in an effort to implement statutory restrictions on garnishments of federal
benefits payments.”” Under this regulation, financial institutions that receive
a garnishment order on an account must determine the sum in the account
from the past two months of federal benefits payments and preserve either
this amount or the current account balance for the account holder, whichever
is less.™

P See id. § 1.558.

P4 See id. §1.559.

* Id. § 1.559(a).

¢ See id. § 1.559(b).
®7 See id. § 1.559(c).
P 1d. § 1.559(d).

? Id §1.559().

0 See id. § 1.559(F).
I § 2.6(9)(3).

** Garnishment of Accounts Containing Federal Benefit Payments, 76 Fed. Reg. 9939,
9939 (Feb. 23, 2011) (to be codified at 5 C.ER. pts. 831, 841; 20 C.ER. pts. 350, 404,
416; 31 C.ER. pt. 212; 38 C.ER. pt. 1).

* See id. at 9939, 9956.
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Conclusion

The field of veterans law is comprised of a complex and interwoven network
of federal law, federal regulations, and judicial decisions. 2011 saw multiple
changes to this field. However, the constant that has remained is that America
continues to work toward both providing and facilitating quality care for her
heroes. As President Lincoln said toward the close of the bloodiest war in
American history, “Let us strive . . . to care for him who shall have borne the
battle, and for his widow, and his orphan.””4

304 .
Lincoln, supra note 1.






