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justification of a particular decision is, using Peter Gabel’s eloquent
descriptive, “basically a lot of posturing baloney.”*"

To be clear, the attitudinal model does not contend (at least
according to most of its proponents) that the law is completely
irrelevant. Doctrine does not decide cases, but it does shape the
rhetoric in which cases are considered and decided—and that rhetoric
may, in turn, set the stage for and inspire future debates.” In that
sense, the law matters. What the law does not do—and cannot do—
according to the attitudinal model, is constrain the Justices’
decisionmaking.”® It does not and cannot keep the Justices from
ruling however they are otherwise inclined to rule.

Importantly, the attitudinal model does not necessarily mean
that the Justices decide cases based on unabashed policy preferences.
A more sophisticated version of the model posits that the Justices’
ideological leanings seep into the interpretive process itself.”’ Like
the constitutional questions at issue, there is no self-evidently correct
answer to the question of how to interpret the Constitution.”® Once
again, the Justices must make a choice, and this version of the model
contends that they intuitively choose the interpretive theory or

314. Peter Gabel, Founding Father Knows Best: The Search by the Framed for the Intent of
the Framers, in THE BANK TELLER AND OTHER ESSAYS ON THE POLITICS OF MEANING 139,
141 (2000) (discussing critical legal studies’ stance on law).

315. See Barry Friedman, Taking Law Seriously, 4 PERSP. ON POL. 261, 266 (2006)
(discussing the impact of opinions in framing future legal disputes, even if the law does not
determine votes). In the intellectual property world, this phenomenon is known as “doctrinal
feedback,” but the same term could be applied more broadly. See James Gibson, Risk Aversion
and Rights Accretion in Intellectual Property Law, 116 YALE L.J. 882, 884-85 (2007).

316. See Friedman, supra note 315, at 267; Gillman, supra note 296, at 471.

317. See Feldman, supra note 307, at 108-10.

318 See STEPHEN BREYER, ACTIVE LIBERTY: INTERPRETING OUR DEMOCRATIC
CONSTITUTION 7-8 (2005) (noting that judges all use the same basic interpretive devices, but
differ in the sources they emphasize); Cornell Clayton, Law, Politics, and the Rehnquist Court:
Structural Influences on Supreme Court Decision Making, in THE SUPREME COURT IN
AMERICAN POLITICS (Clayton Howard Gillman & Cornell W. Clayton eds., 1999) (discussing
four major approaches to constitutional adjudication while noting that the Justices have not
made an official choice among these). Indeed, even within a chosen interpretive theory,
discretion reigns—and that is just as true for methodologies purporting to eliminate value-laden
choices as for those that openly embrace them. E.g., BREYER, supra note 318, at 115-31
(discussing defects in originalism as formalist interpretive methodology); CASS R. SUNSTEIN,
RADICALS IN ROBES: WHY EXTREME RIGHT WING COURTS ARE WRONG FOR AMERICA 133-
42 (2005) (discussing discretion and deviation in Justice Scalia’s use of originalism);
Chemerinsky, supra note 313, at 91 (noting that attempts to constrain discretion in Supreme
Court decisionmaking through interpretive methodologies have proven “unworkable in
practice”).
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theories that take them where they want to go.”” The result is a
Freudian version of the basic model—the Justices do not think they
are voting their policy preferences, even though they are.” They may
be consciously (and conscientiously) behaving as neutral interpreters
of the law, but according to the attitudinal model, their interpretation
of the law is colored by their ideological identities and policy
preferences.™

b. The Attitudinal Model in the Death Penalty Context. The
attitudinal model provides a good start for understanding Supreme
Court decisionmaking in the death penalty context. In the “evolving
standards” cases discussed in this Article, the Justices almost certainly
voted their personal preferences—and their votes in other death
penalty cases are consistent with the same pattern. Across a variety of
doctrinal settings, the Court’s most ideologically conservative
members have routinely voted in favor of the death penalty, while the
Court’s most ideologically liberal members have routinely voted
against it. Justice Rehnquist’s voting record on the death penalty
provides a prime example. Between 1972 and 1987, Justice Rehnquist
voted to affirm the death sentence in all but two of the thirty-three
capital cases he heard; in four of those cases, he was even the lone
dissenter.” The voting records of Justices Scalia and Thomas,
considered “the most passionate pro—death penalty Justices on the
Court,”” are likewise sharply skewed toward affirming death
sentences, just as the voting records of Justices Brennan and
Marshall, the Court’s self-declared abolitionists, uniformly go the
other way.™

319. MARK TUSHNET, TAKING THE CONSTITUTION AWAY FROM THE COURTS 155 (1999)
(“[A] judge is rather more likely to pick the theory that points where he or she wants to go
anyway, than to pick a theory and reluctantly find that it leads to conclusions he or she would
have preferred to avoid.”).

320. See generally SIGMUND FREUD, THE EGO AND THE ID (1923) (articulating the complex
and dynamic relationship between the conscious and subconscious mind).

321. Feldman, supra note 307, at 110.

322. See BARRY NAKELL & KENNETH A. HARDY, THE ARBITRARINESS OF THE DEATH
PENALTY 243 (1987); see also Editorial, No Need for the Execution Express, N.Y. TIMES, Oct. 3,
1989, at A22 (characterizing Rehnquist’s views on the death penalty as “ghoulish”).

323. Elaine Cassel, Did the Beltway Sniper Case Influence the Supreme Court’s Recent
Decision to Decline to Review the Juvenile Death Penalty? FINDLAW.COM, Feb. 6, 2003,
http://writ.news.findlaw.com/commentary/20030206_cassel.html.

324. See BEDAU, supra note 49, at 138-39 (noting that Justices Brennan and Marshall
maintained since Furman that the death penalty was per se unconstitutional); Steiker & Steiker,
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Granted, the attitudinal model may be particularly well suited for
explaining the Court’s “evolving standards” cases; the doctrine in
these cases is so hopelessly muddled that it practically invites the
Justices to rule as they wish. But there is little reason to think
doctrinal clarity would make much difference in this area—it did not
make a difference in Furman and Gregg. When the Court decided
Furman, Eighth Amendment doctrine was both coherent and clear; it
just did not support the Court’s ruling.” The same was more or less
true when the Court decided Gregg.™ Indeed, even the messy
“evolving standards” doctrine did not spring forth as a series of
contradictions—to the extent the doctrine is indeterminate, it is
because the Justices made it that way. In short, the problem with the
“evolving standards” doctrine is not the rule of law, nor is the
solution a law of rules. No matter what the doctrine looks like, the
Justices are likely to more or less decide death the way they want. But
how, the question remains, does that tilt the Court’s decisionmaking
in a majoritarian direction?

c¢. The Attitudinal Model and Sociopolitical Context. The
additudinal model’s emphasis on personal preferences illuminates
several avenues by which sociopolitical context can influence the
Justices’ death penalty decisionmaking. The first is the judicial
selection process. If the attitudinalists are even partly right and the
Justices’ personal views do affect Supreme Court decisionmaking,
then the results in death penalty cases depend largely on who those
Justices are. And that recognition, in turn, points to the political
appointment process as one way that larger sociopolitical context
influences the Court. Supreme Court Justices are not popularly
elected, but the political actors who put them on the bench are—and
those actors, presumably, more or less reflect the public’s views.” Of

supra note 83, at 427 (noting that abolitionist Justices Brennan and Marshall contended in every
death penalty case that the death sentence was unconstitutional, while Justices Scalia and
Thomas, just like former Chief Justices Burger and Rehnquist, consistently vote to end
regulation of the death penalty altogether).

325. See supra notes 26-39 and accompanying text. This is not to say that the constitutional
text at issue in Furman was coherent and clear, just that there was little to no legal support for
the result in the case.

326. Taken together, Furman and McGautha pointed towards one result—just not the one
the Court took. See supra notes 73-79 and accompanying text.

327. Barry Friedman, Dialogue and Judicial Review, 91 MICH. L. REV. 577, 613~14 (1992)
(“As vacancies occur, presidents fill them with judges whose views are at least somewhat similar
to their own and, more important, to the views of the people who elected them.”); see also
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course, implicit in this theory is the assumption that presidents
nominate, and senators confirm, candidates whose ideology is similar
to their own, and history is replete with appointment “mistakes” in
which that was not the case.”™ In practice, however, the appointment
process has put substantial pressure on presidents to nominate
ideological moderates over ideological matches anyway (at least
unless the president controls the Senate)—the closer a nominee is to
having mainstream political values, the better chance the nominee has
of getting confirmed, rather than “borked.”™

Under the attitudinal model, the judicial selection process is the
primary explanation for the Supreme Court’s majoritarian
tendencies,”™ but it is possible to see other avenues by which
majoritarian social and political forces can affect the Justices’ policy
preferences as well. To the extent the Justices are deciding cases
based on their policy preferences, those preferences have to come
from somewhere. By and large, that somewhere is the panoply of
norms, assumptions, expectations—even prejudices—that define a
given place and time.” The Justices live in a particular cultural

Chemerinsky, supra note 313, at 82 (“Presidential appointments assure that the Court’s
ideology, over time, will reflect the general sentiments of the majority in society.”).

328. See Jason DeParle, In Battle to Pick Next Justice, Right Says Avoid a Kennedy, N.Y.
TIMES, June 27, 2005, at Al (discussing Justices who have disappointed the presidents who
appointed them, including Justices Brennan, Blackmun, Stevens, Souter, and Kennedy); Lain,
supra note 47, at 136768 (quoting President Eisenhower as saying the appointment of Chief
Justice Warren was “the biggest damn fool mistake” he ever made).

329. See EDWARD LAZARUS, CLOSED CHAMBERS 248, 248-50 (1998) (discussing the failed
confirmation of Robert Bork and its impact on the judicial selection process). The nomination
fight over Judge Bork was so salient that it resulted in an addition to the English language:
“bork,” which means “to attack (a candidate or public figure) systematically, esp. in the media.”
Dictionary.com, http://dictionary.reference.com/browse/bork (last visited Oct. 4, 2007).

330. See Mishler & Sheehan, supra note 310, at 171 (“The conventional explanation of the
relationship between public opinion and Supreme Court decisions is that the influence of public
opinion is indirect—that it is mediated largely through the impact of public opinion on
presidential elections and the subsequent effects of presidéntial appointments on the ideological
composition of the Court.”); Helmut Norpoth & Jeffrey Segal, Popular Influence on Supreme
Court Decisions, 88 AM. POL. SCI. REV. 711, 716 (1994) (“It is not that the justices pay keen
attention to public opinion but that they have been chosen by a president (with the advice and
consent of the Senate) who presumably shares the public’s views.”).

331. Oliver Wendell Holmes arguably made the point best when he wrote in 1881, “The felt
necessities of the time, the prevalent moral and political theories, intuitions of public policy,
avowed or unconscious, even the prejudices which judges share with their fellow-men, have had
a good deal more to do than the syllogism in determining the rules by which men should be
governed.” OLIVER WENDELL HOLMES, THE COMMON LAW 1 (Mark DeWolfe Howe ed.,
Harvard Univ. Press 1963) (1881); see also Feldman, supra note 307, at 122 n.37 (“Of course, the
justices’ political preferences or ideologies, emphasized by the attitudinal approach, do not
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context, and that context creates an outer boundary of normative
possibilities, at least for the Court as a whole.™” In 1896, to take a
famous example, it is hard to imagine the Justices ruling other than
they did in Plessy v. Ferguson.™ At the time, the egalitarianism
embodied in Brown v. Board of Education™ was simply not within
the Court’s culturally defined realm of possibilities.” One need only
consider the methods of execution authorized two hundred years ago,
and the crimes for which execution was considered appropriate, to
make the same point in the death penalty context.™ Culture itself sets
limits on the possible policy preferences that a majority of the Justices
might favor. Those limits are somewhat capacious and very much
subconscious, but they are there.

Within these limits is another, less capacious avenue of
sociopolitical influence—the pull of dominant public opinion.
Supreme Court Justices are members of society, and as such, are
naturally influenced by the same events that shape the rest of the
public’s views.” As Chief Justice Rehnquist explained twenty years
ago:

bubble up from within their pristine souls. Rather, the justices develop their political views
within the context of widespread contemporary political trends.”).

332, See Feldman, supra note 307, at 100 (“Individuals are simultaneously empowered and
constrained because they live and participate in communal or cultural traditions. ... We are
able to see to the limits of our respective horizons, but no farther. ... [W]hile we cannot see
beyond our horizon, our horizon constantly edges along, gradually moving this way or that.”);
Lawrence M. Friedman, Coming of Age: Law and Society Enters an Exclusive Club, 1 ANN.
REV. L. Soc. SCI. 1, 10 (2005) (“In some ways, people are like animals born and raised in zoos;
they are not aware that their world of cages and enclosures is highly artificial, that their range of
behavior is limited by conditions they did not create for themselves. . . . This is true for legal
behavior as much as for any other form of behavior.”). The claim is less true for individual
Justices. See infra text accompanying notes 341-44.

333. Plessy v. Ferguson, 163 U.S. 537 (1896).

334. Brownv. Bd. of Educ., 347 U.S. 483 (1954).

335. This is not to say that such egalitarianism was outside the realm of possibilities for any
individual Justice, just for the Court as a whole. After all, the vote in Plessy was 7-1. See Plessy,
163 U.S. at 540.

336. Past methods of execution have included stoning, drowning, boiling, drawing and
quartering, and burning at the stake. See Brennan, supra note 1, at 327-28. Crimes for which
execution has been authorized include prostitution, adultery, gluttony, witchcraft, false
prophesy, and gathering sticks on the Sabbath day. Id. (discussing these and other features of
the death penalty in the past).

337. See Michael J. Klarman, What’s So Great About Constitutionalism?, 93 Nw. U. L. REV.
145, 192 (1998) (“[Judges] are part of society, and thus are unlikely to interpret the Constitution
in ways that radically depart from contemporary popular opinion.”); Lain, supra note 47, at 1368
(“The Court is a part of contemporary society, and so we can (and should) expect its decision
making to be naturally influenced by contemporary societal norms.”).
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The judges of any court of last resort, such as the Supreme Court of
the United States, work in an insulated atmosphere in their
courthouse where they sit on the bench hearing oral arguments or sit
in their chambers writing opinions. But these same judges go home
at night and read the newspapers or watch the evening news on
television; they talk to their family and friends about current
events. . .. Judges, so long as they are relatively normal human
beings, can no more escape being influenced by public opinion in the
long run than can people working at other jobs.™

Whether the Justices’ views of right and wrong are influenced by
what others think or by the events that shape what others think, the
result is the same—they are, as a whole, unlikely to stray far from the
prevailing sentiments of their time.”™ This is not to deny that the
Justices tend to favor elite values,” nor is it to say where on the
spectrum of dominant public opinion a particular Justice’s policy
preferences will lie. The point is that in the aggregate, the Justices’
views will tend to loosely reflect public opinion because they, too, are
part of the public.

The point merits qualification. Justices on the extreme ends of
the ideological spectrum are not only less reflective of mainstream
public opinion, but also more rigid in their views.” As a result, they
are less likely to be influenced by changes in dominant public
opinion,” a phenomenon amply demonstrated in the death penalty
context. In 1976, it did not matter to Justices Brennan and Marshall
that the country had decisively rejected Furman; come what may,
they voted in Gregg to finish what they had started in 1972.°%
Likewise, Justice Scalia’s comments in 2002 show that his
archconservative views have remained largely unaffected by the
revelation of innocents on death row:

338. William H. Rehnquist, Constitutional Law and Public Opinion, 20 SUFFOLK U. L. REV.
751, 768 (1986); see also Friedman, supra note 12, at 325 (“The Justices live on this planet and
typically are aware of what happens on it.”).

339. See Mishler & Sheehan, supra note 310, at 173-74 (discussing both direct and indirect
avenues of influence).

340. See Klarman, supra note 337, at 189-92 (discussing the systematic bias of Justices
toward culturally elite values).

341. See Mishler & Sheehan, supra note 310, at 177-78.

342, ld.

343. See Gregg v. Georgia, 428 U.S. 153, 227 (1976) (Brennan, J., dissenting); id. at 231
(Marshall, J., dissenting).
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I think the question, if I got it correctly, was do I think the death
penalty is immoral because it will—I have to say—it will inevitably
lead at some point to the condemnation of someone who is innocent.
Well, of course it will. I mean, you cannot have any system of human
justice that is going to be perfect....I don’t think that the system
becomes immoral because it cannot be perfect. ... That’s the best
we can do in any human system, so I don’t think you can judge the
validity of any criminal law system on the basis of whether now and
then it might make a mistake.*

On both sides of the political spectrum, one can expect Justices
holding “ultra” views to be relatively impervious to change, even in
the face of powerful changes around them.

That said, rigidity in many (if not most) of the Justices has thus
far not equated to rigidity on the Supreme Court as a whole. Despite
the efforts of a good many presidents, the ideological composition of
the Court has remained remarkably balanced for decades, and there
is a good chance it will more or less stay that way.* On this
ideologically balanced Court, the moderate, swing Justices are the
ones shaping the Supreme Court’s decisionmaking—and they are
affected by changing social, political, and cultural norms. Later
research on the attitudinal model indicates that moderates on the
Court are more responsive to changes in public mood than their more
ideologically committed colleagues, and that the effect of public
opinion on these Justices is substantial These findings are
consistent with comments Justices Kennedy and O’Connor have

344. Antonin Scalia, Address at A Call For Reckoning: Religion and the Death Penalty
(Jan. 25, 2002) (transcript available at http://web.telia.com/~u15509119/scalia.htm).

345.  See Steiker, supra note 136, at 1489 (“From 1976 on, the struggle between the poles has
persisted, despite changing membership, and the meliorist middle has continued to dominate”);
see also supra note 329 and accompanying text (discussing the pressure from the judicial
selection process after Bork to put moderates on the Court). To the extent a given vacancy on
the Court has the possibility of shifting this delicate balance of power, one would expect the
pressure to appoint a moderate to be even more intense. Concededly, this would not be the case
if the president and senate are aligned.

346. See Mishler & Sheehan, supra note 310, at 189-93 (“[M]oderate justices are more
consistently responsive to fluctuations in the public mood than either their liberal or
conservative justices. . . . [T]he results strongly support the hypothesis that public opinion exerts
significant direct effects upon some, though certainly not all Supreme Court justices.”). As
originally articulated, the attitudinal model maintained that the Justices’ policy preferences
were immutable, see id., although outside the realm of ideologues, it is unclear why that
presumption makes sense. To the extent that the empirical work referenced here has not led to
a widely accepted refinement of the attitudinal model, perhaps it should.
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made,” and they support the validity of the explanation for Atkins
and Roper posited in Part II. Since the 1989 decisions, conservative
appointments have pushed the Court’s median Justice slightly to the
right,” yet the Court’s post-2000 death penalty decisions have been
remarkably progressive, mirroring the public mood.*” As Atkins and
Roper both illustrate, public opinion need not affect most, or even
several, of the Justices to affect the Court’s decisionmaking—even an
impact on one Justice’s attitudes may bring substantial change.™

In sum, the attitudinal model highlights several channels by
which sociopolitical context can affect the Justices’ death penalty
decisionmaking—one grounded in the judicial appointments process,
others grounded in the formation of the Justices’ policy preferences
themselves. But the attitudinal model is not the only political science
account of Supreme Court decisionmaking, and these are not the only
mechanisms by which sociopolitical forces can tilt the Court’s
decisionmaking in a majoritarian direction.™

2. The New Institutionalist Models. 1In just the last decade,
developments in the political science arena have brought a revolution
in thought about Supreme Court decisionmaking. The result is several
“new institutionalist” models of the phenomenon, models that focus
less on the individual Justices and more on the institution in which
they operate.’ In this Section, the analysis (again) introduces the

347. See SANDRA DAY O’CONNOR, THE MAJESTY OF THE LAW: REFLECTIONS OF A
SUPREME COURT JUSTICE 166 (Craig Joyce ed., 2003) (“[R]eal change, when it comes, stems
principally from attitudinal shifts in the population at large. Rare indeed is the legal victory—in
court or legislature—that is not a careful by-product of an emerging social consensus. Courts, in
particular, are mainly reactive institutions.”); DeParle, supra note 328 (quoting Justice Kennedy
as stating, “In the long term, the court is not antimajoritarian—it’s Majoritarian.”).

348. See Lee Epstein, Jack Knight & Andrew D. Martin, The Political (Science) Context of
Judging, 47 ST. LouIs U. L.J. 783, 796 (2003) (“[The] key median position, occupied by (relative
moderates) Justices White and Souter for much of the 1986-93 term period, now appears to
belong chiefly to (relative conservatives) Kennedy and O’Connor. Accordingly, under the
attitudinal model, we might anticipate policies produced by today’s Justices to reflect a more
right-of-center orientation than they did some seven years ago.”).

349. See supra note 283 and accompanying text (discussing the Supreme Court’s
reregulation of the death penalty across a variety of doctrinal contexts).

350. See supra note 166 and accompanying text.

351. One need not fully agree with the attitudinal model to appreciate the purpose for which
I use it. So long as policy preferences are at least partly driving the Justices’ votes (and the
evidence is strong that they do), the attitudinal model sheds light on the avenues by which the
influence of sociopolitical context comes into play.

352. See Howard Gillman, The Court as an Idea, Not a Building (or a Game): Interpretive
Institutionalism and the Analysis of Supreme Court Decision-Making, in SUPREME COURT
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models, then evaluates their plausibility in the death penalty context,
and then uses them to explore additional ways that sociopolitical
forces might push the Court toward majoritarian death penalty
rulings for reasons wholly independent of majoritarian doctrine.

a. About the Models. The new institutionalist models differ in
their accounts of Supreme Court decisionmaking, but share the same
basic insight—that the Court’s institutional setting influences the
Justices’ policy preferences and ability to pursue those preferences.”
According to the models, the Court’s institutional setting influences
the Justices’ policy preferences by adding another preference to the
mix: fidelity to institutional norms. As Herman Pritchett explained in
1969, before the “new” institutionalists were new:

[P]otitical scientists who have done so much to put the “political” in
“political jurisprudence” need to emphasize that it is still
“jurisprudence.” It is judging in a political context, but it is still
judging; and judging is something different from legislating or
administering. Judges make choices, but they are not the “free”
choices of congressmen.354

According to the new institutionalist models, institutional virtue is its
own reward, so concerns like federalism, separation of powers—even
fidelity to legal precedent—should be considered alongside the

DECISION-MAKING, supra note 295, at 65, 66 (noting that new institutionalists “shift their focus
away from the long-standing question of how institutions are affected by the personal
characteristics of judges and toward the question of how judges are affected by the institutional
characteristics within which they are embedded”); Howard Gillman & Cornell W. Clayton,
Beyond Judicial Attitudes: Institutional Approaches to Supreme Court Decision-Making, in
SUPREME COURT DECISION-MAKING, supra note 295, at 1, 3-7 (outlining three broad camps of
“new institutionalism” and explaining their features).

353. 1 do not detail the various models in part because it is at times difficult to tell the
difference between them (especially when it comes to the influence of political setting) and in
part because their differences are not key to the analysis. That said, the new “historical”
institutionalists appear to come closest to recognizing the point I make in this Section, although
the match is not a perfect one and the precise contours of their analysis are unclear. See
generally Peter A. Hall & Rosemary C.R. Taylor, Political Science and the Three New
Institutionalisms, 44 POL. STUD. 936 (1996) (discussing the new institutionalist models).

354. C. Herman Pritchett, The Development of Judicial Research, in FRONTIERS OF
JUDICIAL RESEARCH 27, 42 (Joel B. Grossman & Joseph Tanenhaus eds., 1969); see also
Clayton, supra note 295, at 32 (explaining that “it is not so easy to see how [the new
institutionalist approach] differs from the old public law” and noting claims by others that the
new institutional models are simply a return to traditional political science and its focus on
courts as institutions).
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Justices’ personal policy preferences.’”™ As the new institutionalists
point out, Supreme Court Justices do not always vote their policy
preferences. Sometimes they vote against those preferences, and say
s0.” In any given case, institutional norms might work for or against a
Justice’s personally preferred outcome. The point is that they are a
consideration—and one the Justices profess to care deeply about.”
The new institutionalists also maintain that the Court’s
institutional setting imposes constraints on the Justices’ ability to
pursue their policy preferences. Under the new institutionalist
models, the Supreme Court is “the least dangerous branch” for a
reason: it is utterly helpless to accomplish anything on its own.”™ The
Court needs the support of the executive and/or legislative branches
to make its rulings count, yet these institutional actors have
preferences too, and those preferences may lead them to override,

355.  See Clayton, supra note 295, at 32 (“[N]ew . . . institutionalists “seek to explain judicial
decision-making as a process in which judicial values and attitudes are shaped by judges’ distinct
professional roles, their sense of obligation, and salient institutional perspectives.”); Gillman &
Clayton, in SUPREME COURT DECISION-MAKING, supra note 295, at 5 (“[T]he justices’
behavior might be motivated . . . by a sense of duty or obligation about their responsibilities to
the law and the Constitution and by a commitment to act as judges rather than as legislatures or
executives.”).

356. In the death penalty context, the dissenters’ opinions in Furman provide a prime
example. Furman v. Georgia, 408 U.S. 238, 375 (Burger, C.J., dissenting) (“If we were possessed
of legislative power, I would either join with Mr. Justice Brennan and Mr. Justice Marshall or, at
the very least, restrict the use of capital punishment to a small category of the most heinous
crimes.”); id. at 405 (Blackmun, J., dissenting) (“I yield to no one in the depth of my distaste,
antipathy, and, indeed, abhorrence, for the death penalty . ...”); see also Feldman, supra note
307, at 111-16 (discussing Supreme Court decisionmaking when conflict arises between
institutional values and policy preferences and citing cases as examples); Posner, supra note 2953,
at 50 (“Justices occasionally, and sometimes credibly, issue express disclaimers that a particular
outcome for which they voted is one they would vote for as a legislator.”).

357. E.g., Planned Parenthood of Se. Pa. v. Casey, 505 U.S. 833, 866 (1992) (“The legitimacy
of the Court would fade with the frequency of its vacillation.”); Mitchell v. W.T. Grant Co., 416
U.S. 600, 636 (1974) (Stewart, J., dissenting) (“A basic change in the law upon a ground no
firmer than a change in our membership invites the popular misconception that this institution is
little different from the two political branches of the Government. No misconception could do
more lasting injury to this Court and to the system of law which it is our abiding mission to
serve.”). .

358. Alexander Hamilton considered the judiciary to be the “least dangerous” branch
because it

has no influence over either the sword or the purse, no direction either of the strength
or of the wealth of the society, and can take no active resolution whatever. It may
truly be said to have neither FORCE nor WILL, but merely judgment; and must
ultimately depend upon the aid of the executive arm even for the efficacy of its
judgments.
THE FEDERALIST NO. 78 (Alexander Hamilton); see also Friedman, supra note 292, at 1277
(“Courts may declare all they wish, but the population must go along.”).
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undermine, or just ignore the Court’s rulings instead.”™ Moreover,
other institutional actors have at their disposal a host of Court-
curbing measures designed to bring any errant Court into line—and
the Justices know it.* According to the new institutionalist models,
the result of these dynamics is that the Justices will pursue their policy
preferences only to the extent they think they can do so without
triggering retaliation.” The amount of this constraint will vary
depending upon the salience of the issue and the strength and
solidarity of other institutional actors,’” but it is there. The so-called
“independent judiciary” is not so independent after all.

b. The New Institutionalist Models in the Death Penalty Context.
The new institutionalist models provide a generally plausible
explanation for the Court’s death penalty decisionmaking, although
their reliance on institutional values as an independent policy
preference is less helpful. Concededly, institutional values have been
a prominent theme in the Court’s death penalty cases. In the 1991
landmark Coleman v. Thompson,* for example, the Court began its
opinion with the famous line, “This case is about federalism.”* The

359. See Gillman, supra note 352, at 69 (discussing “separation of powers games” where
Congress may reverse the Court’s interpretation of a statute, initiate the amendment process to
overturn a constitutional interpretation, undermine rather than enforce a decision, or assault the
Court’s personnel or jurisdiction).

360. See MARK TUSHNET, A COURT DIVIDED: THE REHNQUIST COURT AND THE FUTURE
OF CONSTITUTIONAL LAW 178 (2005) (relaying Justice Kennedy’s recognition that “if judges
went too far, the political system would slap them down”); Friedman, supra note 12, at 313-14
(“Although amending the Constitution is difficult, the political branches retain a broad arsenal
of weapons to use against a troublesome judiciary. Judges may be impeached, jurisdiction may
be stripped, courts may be packed, and judicial budgets may be cut. .. . It is true that the other
branches rarely deploy these weapons against the judiciary—at least in recent memory—but the
doctrine of anticipated reaction holds that the political branches can both keep the powder dry
and the judiciary in check.”).

361. See Gillman, supra note 352, at 69 (“[The new institutionalist model] assumes that
justices will bargain or retreat in the face of a challenge or will adopt insincere positions on the
merits in order to avoid a conflict with powerholders who are in a position to thwart the will of
the Court.”).

362. For an excellent discussion of this dynamic in the criminal procedure arena, see Cornell
W. Clayton & J. Mitchell Pickerill, The Politics of Criminal Justice: How the New Right Regime
Shaped the Rehnquist Court’s Criminal Procedure Jurisprudence, 94 GEO. L.J. 1385, 1388-94
(2006), discussing the “political regimes” approach to understanding Supreme Court
decisionmaking and the limited circumstances in which the Court can engage in counterregime
behavior.

363. Coleman v. Thompson, 501 U.S. 722 (1991).

364. Id. at 726; see also Gregg v. Georgia, 428 U.S. 153, 176 (1976) (plurality opinion)
(“[T]he deference we owe to the decisions of state legislatures...is enhanced where the
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problem with that statement (and explanation of the decision) is that
any death penalty case is “about federalism” if the Court wants it to
be.*® When the Court affirms a death sentence, it invokes federalism;
when it reverses, the Court ignores it. Federalism only matters
sometimes, and, as a voluminous body of scholarship has established,
the times it matters most are when the Justices’ policy preferences go
the same way.” This is not to deny that the Justices have institutional
values, nor is it to deny that those values might clash with (and even
outweigh) others that the Justices hold dear.” But it does call into
question why one should take the Justices any more seriously when
they invoke federalism or separation of powers than when they
invoke Eighth Amendment doctrine. As a decisionmaking construct,
neither seems to be doing much intellectual work.

The new institutionalists’ recognition of the constraints imposed
by the Justices’ institutional setting is an altogether different matter.
Here the models do help explain the dynamics at play in the Supreme
Court’s death penalty decisionmaking. In Furman, for example, the
Justices had ample political room to rule as they did given the death
penalty’s weak support among other institutional actors and the
public at large.™ In Gregg, by contrast, the Justices had none of that
room—thirty-five states had reinstated the death penalty, both
political parties supported the practice, and the solicitor general was
asking the Court to overrule its 1972 decision.”” Under those
circumstances, it is hard to imagine the Court in Gregg ruling any
other way than it did. The same holds true for the Court’s 1989 and

specification of punishments is concerned .. . .” (citing Gore v. United States, 357 U.S. 386, 393
(1958))).

365. This is particularly true given that most death penalty appeals reach the Court through
habeas review. See Hoffmann, supra note 137, at 155, 163 (discussing the interconnection
between federalism, habeas corpus, and the death penalty).

366. For a nice sampling of the literature, see Andrew M. Siegel, The Court Against the
Courts: Hostility to Litigation as an Organizing Theme in the Rehnquist Court’s Jurisprudence,
84 TEX. L. REV. 1097, 1101 n.6 (2006).

367. See supra note 356 and accompanying text (acknowledging the existence of credible
conflicts between the Justices’ institutional and personal values). In Furman, this conflict was
probably more true in Justice Blackmun’s case and less in Chief Justice Burger’s case. Compare
Furman v. Georgia, 408 U.S. 238, 375 (1972) (Burger, C.J., dissenting) (“If we were possessed of
legislative power, I would either join with Mr. Justice Brennan and Mr. Justice Marshall or, at
the very least, restrict the use of capital punishment to a small category of the most heinous
crimes.”), with id. at 405 (Blackmun, J., dissenting) (“I yield to no one in the depth of my
distaste, antipathy, and, indeed, abhorrence, for the death penalty ....”).

368. See supra Part 1.A.2 (discussing Furman’s extralegal context).

369. See supra Part 1.B.2 (discussing the extralegal context of Gregg).
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post-2000 death penalty decisions concerning mentally retarded and
juvenile offenders. In 1989, the death penalty was a highly salient
issue and enjoyed exceptionally strong public and political support,
which created a particularly inhospitable climate for imposing death
penalty protections in this area.”™ After 2000, by contrast, death
penalty support among other institutional actors (and the public at
large) substantially softened, allowing the Court room to regulate in
this area.”™ All this makes sense—the death penalty is an issue the
public cares about, which means other institutional actors will care
about it too. In the death penalty context, then, one can easily see
how the Court’s institutional setting might affect the Justices’ choices,
regardless of whether it affects their preferences in the first instance.

c¢. The New Institutionalist Models and Sociopolitical Context.
The new institutionalist models explicitly recognize one avenue of
sociopolitical influence—the Court’s institutional setting. Indeed, half
the point of these models is that the Court’s institutional setting will
keep it within the mainstream positions of other institutional actors, if
only to avoid retaliation from those actors and the public at large.
Note that dominant public opinion plays into that dynamic in several
different ways. First, other institutional actors are publicly
accountable, even if the Court (technically) is not, which means that
these actors will enforce Supreme Court decrees only to the extent
they do not deviate too far from dominant public opinion.” Likewise,
these actors will retaliate against the Court only when doing so does
not itself provoke public backlash.” Finally, the Supreme Court
remains vulnerable to retaliation directly from the public as well, such
as when a ruling results in massive resistance at the ground level.”™ In
light of these constraints, the new institutionalist models turn the
conventional understanding of the Court on its head—in theory, the

370. See supra Part I1.B.1 (discussing the extralegal context of 1989).

371. See supra Part I11.B.2 (discussing the post-2000 extralegal context).

372. See Merrill, supra note 165, at 628.

373. See Friedman, supra note 12, at 324.

374. The massive backlash against Brown v. Board of Education, 347 U.S. 483 (1954), in the
South is one example. See Michael J. Klarman, Brown, Racial Change, and the Civil Rights
Movement, 80 VA. L. REV. 7, 97-118 (1994) (examining the backlash against Brown and its
effect on the civil rights movement).
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Supreme Court cabins majoritarian sentiment, but in practice,
majoritarian sentiment cabins the Supreme Court.”™

Three qualifications on the point merit mention. First, the
Court’s institutional constraints will, again, matter more to the
moderate, swing Justices than to their ideologically rigid colleagues,
as comments made by Justices O’Connor and Kennedy tend to
demonstrate.”™ Second, the insights of the attitudinal model would
suggest that these same considerations are simultaneously affecting
the Justices’ preferences, so it may well be that the Court rarely
bumps up against its institutional constraints. Indeed, one of the
hardest questions in this area may be whether sociopolitical context
subconsciously constrains the Justices’ preferences before it
consciously constrains their choices.” Finally, to the extent the
Justices do feel institutionally constrained, they may deal with that
constraint by avoiding the issue altogether.” The Justices’ certiorari
votes on the juvenile death penalty are a prime (although admittedly
speculative) example. In 2002, four Justices dissented from the
Court’s denial of certiorari in the original Stanford case, writing, “We
should put an end to this shameful practice.”” The following year,
the same four Justices could have forced the Court to grant certiorari
on the juvenile death penalty, but chose not to. Why? One
possibility is that the Malvo trial was underway, generating public

375. I credit Barry Friedman for recognizing the point. Friedman, supra note 12, at 322
(“Although the mechanisms operating here are not altogether clear, the notion is that popular
will might operate as a constraint on judicial decisionmaking, and not vice versa.”).

376. See, e.g., Sandra Day O’Connor, Public Trust as a Dimension of Equal Justice: Some
Suggestions to Increase Public Trust,36 CT. REV. 10, 13 (1999) (“As judges, court administrators
and attorneys, we all rely on public confidence and trust to give the courts’ decisions their force.
We don’t have standing armies to enforce opinions, we rely on the confidence of the public in
the correctness of those decisions. That’s why we have to be aware of public opinions and of
attitudes toward our system of justice, and it is why we must try to keep and build that trust.”);
see also TUSHNET, supra note 360, at 178 (relaying remarks by Justice Kennedy).

377. See Gillman & Clayton, supra note 352, at 3 (“[O]ne of the most interesting questions
that can be explored is whether the experience of unfettered freedom is a function of the
tendency of relevant players to pursue only those agendas that do not trigger the potential
constraints that are latent in every context.”).

378. See Friedman, supra note 292, at 1282 (raising the possibility that the Justices can
simply deny certiorari review while noting that existing attitudinal studies have not taken this
consideration into account). For an excellent discussion of the Justices’” decisionmaking in the
certiorari context, see generally HW. PERRY, JR., DECIDING TO DECIDE: AGENDA SETTING IN
THE UNITED STATES SUPREME COURT (1991).

379. In re Stanford, 537 U.S. 968, 972 (2002) (Stevens, J., dissenting from denial of
certiorari). Justice Stevens was joined by Justices Souter, Ginsburg, and Breyer. /d. at 968.

380. Hain v. Mullin, 537 U.S. 1173, 1173 (2003) (denying certiorari).
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interest in and support for the juvenile death penalty.” When even
Malvo’s life was spared (in Virginia, no less),” the Court’s
institutional constraints subsided—and coincidentally or not, the
Justices granted certiorari in Roper the following month.™

Although the new institutionalist models explicitly recognize one
avenue of sociopolitical influence (the Court’s institutional
constraints), they allow for two others as well. The first is premised on
the notion that the Justices value institutional esteem. Supreme Court
Justices do not get year-end bonuses, nor can they work their way
into a higher position on the judicial ladder. What, then, do they find
rewarding? Public applause of their decisions beats public censure,
and there is anecdotal evidence that the Justices do in fact care about
how the Court is depicted in the popular press.” Once again, those
Justices holding swing voting positions appear to be most concerned
about the Court’s public persona, giving an entirely new meaning to
the term, “Greenhouse effect.”™ In short, the Justices may not
“follow the election returns,” but there is reason to believe that
those holding pivotal positions tend to favor rulings that enhance the
Court’s reputational standing.

The second avenue of influence imaginable (although not
specifically recognized) under the new institutionalist models goes
back to the notion of institutional values such as federalism,
separation of powers, and the like. As already noted, the main
problem with using these values to explain Supreme Court
decisionmaking is that they only matter sometimes.” The new

381. See Maria Glod & Tom Jackman, Malvo Indicted as an Adult: Teen Sniper Suspect
Eligible for Execution, WASH. POST, Jan. 23, 2003, at B1; Cassel, supra note 323.

382. See Cauvin, supra note 276; Tom Jackman, Malvo Is Spared Death Penalty; Jury Gives
Teen Life Sentence for His Role in Sniper Slayings, WASH. POST, Dec. 24,2003, at Al.

383. Roper v. Simmons, 540 U.S. 1160, 1160 (2004) (granting certiorari).

384. E.g., WOODWARD & ARMSTRONG, supra note 66, at 218 (discussing Justice White’s
expressed fear in the Furman conference that the Court’s pending decision in Roe would result
in the Justices’ being “portrayed as allowing convicted killers to live, and sentencing unborn
babies to die”).

385. The “Greenhouse effect” refers to the claim that Justices Kennedy and O’Connor have
cared about their image in the press—and in particular, their image with New York Times
reporter Linda Greenhouse, who principally reports on the Court. Mark Tushnet,
Understanding the Rehnquist Court, 31 OHIO N.U. L. REV. 197, 200-01 (2005) (discussing the
so-called “Greenhouse effect”).

386. See Mishler & Sheehan, supra note 310, at 171 (referring to early twentieth century
cartoonist Mr. Dooley’s claim that the Court “follows th’ iliction returns™).

387. See supra notes 365-67 and accompanying text.
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institutionalist models correctly point out that when the Justices’
institutional and personal values clash, institutional considerations at
times prevail, but they provide no insight as to why or when that
happens. Here, considering the influence of sociopolitical context
enriches the new institutionalist models, providing at least one
explanation of how the Justices resolve the conflict. Institutional
values like federalism are more about when to intrude on states’
rights than whether, and sociopolitical context can play an important
role in determining when the Justices will think intervention is
warranted. Indeed, it is precisely when a state has deviated far from
the national norm that the Justices are most likely to find its position
patently offensive and suppress it, notwithstanding any general
preference for deference.™® After all, it is a whole lot easier for the
Justices to defer to the states (or Congress or anyone else) when they
are not of the opinion that some grave injustice has occurred.
Importantly, that opinion does not come from nowhere; it is informed
by the prevailing sensibilities .of the time.”® Thus, while considering
federalism and other institutional values does a poor job of explaining
the Supreme Court’s death penalty decisitonmaking, considering
sociopolitical context does a nice job of explaining, at least in part,
when the Court is most likely to override its institutional concerns.
Taken together, the attitudinal and new institutionalist models
provide a host of channels by which sociopolitical context can
influence the Justices’ death penalty decisionmaking. Again, this is
not to say that sociopolitical context will always play a pivotal role.
On some issues (perhaps even most), extralegal context may make no
difference at all.”™ Nor is this to deny that the Court can act in a
slightly countermajoritarian fashion. It can, under limited
circumstances and usually at great cost to itself.” The point is that
sociopolitical context places outer bounds on the Court’s ability to do

388. For a fitting illustration of this phenomenon, see Michael J. Klarman, The Racial
Origins of Modern Criminal Procedure, 99 MICH. L. REV. 48, 50~77 (2000) (discussing the role
of egregious facts and outlier positions of Southern states in developing the Supreme Court’s
first criminal procedure protections, which were in the capital context); see also Klarman, supra
note 299, at 16-17 (discussing the Court’s use of judicial review to suppress regional outliers).

389. See supra notes 33140 and accompanying text.

390. Examples include when the issue is not salient or when political regime power is not
consolidated.

391. Furman is the quintessential example. For a detailed discussion of Furman in this light,
see Lain, supra note 27, at 46-55; see also Lain, supra note 47, 1364-65 (recognizing the same
phenomenon in the criminal procedure context).
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anything more than that, and more generally pushes the Justices’
decisionmaking in a majoritarian direction. The strength of that push
will vary from case to case, but the models discussed suggest that in
the death penalty context, the influence of sociopolitical context is a
strong one. Indeed, as the last Section demonstrates, the influence of
sociopolitical context is even responsible for the “evolving standards”
doctrine itself.

B. The Influence of Sociopolitical Context on the “Evolving
Standards” Doctrine

Although the Supreme Court in Gregg was first to recognize
“evolving standards” as a substantive Eighth Amendment doctrine, it
did not pull the idea from thin air. Indeed, the evolution of the
“evolving standards” doctrine shows that in the chicken-and-egg
question of which came first, majoritarian doctrine is much more the
result of majoritarian influences than the cause of them.

1. The Birth of “Evolving Standards.” The genesis of the
“evolving standards” doctrine was the Supreme Court’s 1910 decision
in Weems v. United States,”” which first recognized the Eighth
Amendment’s proportionality principle.” In Weems, the Court
considered a twelve-year sentence of cadena temporal—hard labor
while chained at the ankles and wrists—for the crime of forging a
public document.” Even in 1910, the punishment struck the Justices
as preposterous, but the Court had yet to interpret the Eighth
Amendment as prohibiting anything more than torture and thus it
ostensibly provided no relief.” Given the choice between following
the law or changing it, the Justices chose the latter, explaining:

Time works changes, brings into existence new conditions and
purposes. Therefore a principle to be vital must be capable of wider
application than the mischief which gave it birth. . . .

... The [cruel and unusual punishments] clause . . . may be therefore
progressive, and is not fastened to the obsolete, but may acquire

392. Weems v. United States, 217 U.S. 349 (1910).

393. Id. at 367 (“(I]t is a precept of justice that punishment for crime should be graduated
and proportioned to offense.”).

394. Id. at 358. Interestingly, the case came to the Court from the Philippine Islands. See id.

395. Seeid. at 368-71.
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meanin§6 as public opinion becomes enlightened by a humane
. . 3
justice.

Nearly fifty years later, the Court in Trop v. Dulles” echoed that
sentiment, citing Weems for the proposition that the Cruel and
Unusual' Punishments Clause should be interpreted in accordance
with “the evolving standards of decency that mark the progress of a
maturing society.” In both cases, the Court was embracing the idea
of a living constitution, not advocating explicitly majoritarian
constitutional protection.”™ Then came Furman.

In three ways, Furman reflects the influence of sociopolitical
context on the Supreme Court’s death penalty decisionmaking. First,
and on the most general level, sociopolitical context was responsible
for transforming the Cruel and Unusual Punishments Clause from a
dead letter in constitutional law to a powerful source of constitutional
protection. Before the 1960s abolition movement, the
constitutionality of the death penalty was a given. The first law review
article to question the death penalty’s constitutionality was not
published until 1961, and it was not until 1965 that the American
Civil Liberties Union (ACLU) recognized the death penalty as
presenting a civil liberties issue.”" Even the NAACP Legal Defense
Fund (LDF),” which launched the litigation campaign that
culminated in Furman, did not begin to systematically attack the
death penalty’s constitutionality until 1967.*

Second, sociopolitical context influenced how the Court’s newly
derived Eighth Amendment protections took shape. It is no
coincidence that in 1972, the Justices in Furman invalidated the death

396. Id. at 373, 378 (citing Ex parte Wilson, 114 U.S. 417, 427 (1885)).

397. Trop v. Dulles, 356 U.S. 86 (1958).

398. Id. at 100-01.

399. Seeid.; Weems v. United States, 217 U.S. 349, 373 (1910).

400. See MELTSNER, supra note 25, at 23.

401. /Id. at55.

402. The NAACP and the NAACP Legal Defense Fund (also known as “Legal Defense and
Educational Fund”) are two separate and distinct organizations; indeed, they were often at odds
with one another, which eventually led to litigation over name rights. The Legal Defense Fund
won on a theory of laches. For an insightful account of the relationship between the two
organizations, see MELTSNER, supra note 40, at 99-104, 112.

403. The LDF did not initiate its litigation-based “moratorium strategy” until 1967, though
it had been systematically distributing “last aid kits” since the mid-1960s. See generally EPSTEIN
& KOBYLKA, supra note 54, at 53. For a fascinating account of the evolution and execution of
that strategy by one of the players, see MELTSNER, supra note 40, at 106-67.
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penalty based on the arbitrary and capricious manner in which it was
administered.” Egalitarianism, particularly before the law, was the
overriding theme of the 1960s, and it colored the country’s death
penalty debate as well.” Contemporary magazine and newspaper
articles complained about racial and economic discrimination in the
imposition of death,” the ACLU and LDF attacked the death
penalty’s constitutionality because of it,"” and the amicus briefs in
Furman attested to it.** In retrospect, it is little wonder that the
Justices in Furman invalidated the death penalty because it was being
inequitably applied. Egalitarian themes drove the 1960s criminal
procedure revolution, so it only made sense that they would influence
the Justices’ death penalty views too.””

Finally, sociopolitical context is the reason the “evolving
standards” doctrine emerged from the Court’s opinions in Furman
and Gregg. Furman marks the first time a Justice claimed that a
punishment could be “cruel and unusual” for no reason other than
that it had become unpopular, although the Court’s ruling did not rely
on that rationale.”® Given Furman’s particularly hospitable
sociopolitical context (and particularly inhospitable legal context),"

404. See supra note 37 and accompanying text.

405. See Lain, supra note 27, at 28-31 (discussing 1960s egalitarianism and its impact in
Furmany).

406. E.g., Death Row: A New Kind of Suspense, NEWSWEEK, Jan. 11, 1971, at 23-24 (noting
that “[t]o be sure, disproportionate numbers of blacks are arrested for capital crimes[;] [b]ut
that does not sufficiently explain the inordinately high percentage of Negroes on death row”);
Death Row Survives, N.Y. TIMES, May 6, 1971, at 42 (“The death penalty is, in practice, inflicted
only on the black, the brown and the poor.”); The Ultimate Question, THE NATION, May 17,
1971, at 610 (noting that only “abject, unknown, friendless, poor, rejected specimens of the
human race” are sentenced to death and that “the character of the condemned constitutes one
of the best arguments for abolition); see also PRESIDENT’S COMM’N ON LAW ENFORCEMENT
AND THE ADMIN. OF JUSTICE, supra note 42, at 143 (“The death sentence is disproportionately
imposed and carried out on the poor, the Negro, and the members of unpopular groups.”).

407. See Lain, supra note 27, at 30.

408. See id. (discussing and quoting amicus briefs).

409. See Lain, supra note 47, at 1385-1420 (discussing the influence of egalitarianism on
1960s criminal procedure revolution).

410. Justices Brennan and Marshall adopted this view, but the other three Justices in
Furman’s majority—Justices Stewart, White, and Douglas—were unwilling to go that far. See
Lain, supra note 27, at 17-18 (comparing the Justices’ rationales in Furman). Chief Justice
Burger called out the doctrinal move in his dissent. See Furman v. Georgia, 408 U.S. 238, 388
(1972) (Burger, C.J., dissenting) (“[TThe Court up to now has never actually held that a
punishment has become impermissibly cruel due to a shift in the weight of accepted social
values; nor has the Court suggested judicially manageable criteria for measuring such a shift in
moral consensus.”).

411. See supra Part LA.
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the innovation is not hard to understand. In Gregg, the Court
formally adopted the “evolving standards” doctrine introduced in
Furman, using the same theory to affirm the death penalty’s
constitutionality as had been used to attack it four years earlier.”” As
discussed in Part I, the move made little doctrinal sense; it did nothing
to address the arbitrariness in death sentencing that Furman had
found constitutionally offensive.”’ The Justices in Gregg adopted the
doctrine because they wanted to rule the way they did, and it took
them where they wanted to go. In this respect, Gregg is the ultimate
example of the influence of sociopolitical context, for in Gregg
extralegal majoritarian influences led to the adoption of majoritarian
doctrine itself.

2. The Evolution of “Evolving Standards.” The influence of
extralegal context pervades the Supreme Court’s later “evolving
standards” cases as well. In Atkins, the Court’s incorporation of
reliability concerns was almost certainly a nod to the nation’s concern
for innocents on death row.”* In Roper, the Court’s heavy reliance on
international opinion was more likely a reflection of political
concerns than doctrinal ones."” In more subtle ways, too, one can see
how larger social and political forces bleed into doctrinal
developments in this area. It is no coincidence, for example, that the
Court’s application of the “evolving standards” doctrine was
exceedingly narrow in 1989, just as the Court’s post-2000 applications
of the doctrine have been more expansive than ever before."® Once
one acknowledges that larger social and political forces influence the
way the Court decides death, one should expect those same forces to
influence the way doctrine develops as well.

In the end, then, scholarship lamenting the majoritarian nature
of the “evolving standards” doctrine has it exactly backwards.
Problematic doctrine is not to blame for majoritarian influences.
Rather, majoritarian influences are to blame for problematic
doctrine.

412. See supra note 70 and accompanying text.

413.  See supra note 72 and accompanying text.

414. See supra note 281 and accompanying text.

415. See supra note 162 and accompanying text.

416. See supra notes 126-28, 142 and accompanying text.
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CONCLUSION

The death penalty context presents the quintessential case for
the Supreme Court’s countermajoritarian function, yet the Eighth
Amendment “evolving standards of decency” doctrine renders the
Court’s role a majoritarian task. Recognizing the problem, death
penalty scholars have sharply criticized the “evolving standards”
doctrine, but their criticism misses the mark. The “evolving
standards” doctrine is a red herring when it comes to the Supreme
Court’s problematic protection in this area due to two rather radical
recognitions that have thus far gone largely unappreciated in death
penalty scholarship.

The first is a disconnect between the Court’s majoritarian rulings
and the doctrine that supposedly drives them. The rulings are
consistent with majoritarian doctrine, but not the result of it. Doctrine
does little, if anything, to keep the Justices from ruling however they
are otherwise inclined to rule.

The second is more radical yet: majoritarian doctrine does not
constrain the Justices’ decisionmaking, but nondoctrinal majoritarian
influences do. Using political science models of Supreme Court
decisionmaking, one can imagine a host of avenues by which larger
social and political forces might push the Justices toward majoritarian
death penalty decisions for reasons wholly independent of
majoritarian death penalty doctrine. The Court can get rid of the
“evolving standards” doctrine, but the influence of sociopolitical
context is here to stay.

For death penalty reformers, the implications of the analysis are
heartening. State legislatures tend to be the last to reflect larger social
change,”” so it is good news that the chief doctrinal measure of
“evolving standards”—state legislation—does not much matter. What
matters more is changing basic attitudes, which in turn suggests that
reformers should “think small,” to borrow from Scott Sundby’s
work.”® Educational campaigns help. Grassroots organizations help.
Even litigation helps, some—not because the law matters, but
because it educates those who cross its path.

For constitutional theorists, the implications of the analysis are
troubling. If the Court’s majoritarian tendencies in the death penalty

417. See supra note 287 and accompanying text.
418. See Scott E. Sundby, The Death Penalty’s Future: Charting the Crosscurrents of
Declining Death Sentences and the McVeigh Factor, 84 TEX. L. REV. 1929, 1972 (2006).
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context are endemic, then the obstacle to countermajoritarian
decisionmaking that has garnered all the scholarly attention—
doctrine—is a superficial one at best. And that recognition, in turn,
calls into question conventional assumptions about the Court’s
countermajoritarian capacity that undergird most normative
justifications for judicial review."” Ultimately, the question is why, if
the Justices lack the capacity and inclination for countermajoritarian
decisionmaking, they wield power in a democratic form of
government. That said, those pondering the question can at least
console themselves that in the end, it all more or less works out—the
Justices’ decisions are about the same as those a national majority
would make on its own.”

The question remains whether the Eighth Amendment’s text—as
opposed to doctrine—requires, invites, or perhaps just allows the
Court to act on its majoritarian inclinations in a way that other
constitutional provisions do not, but that is an altogether different
discussion that I leave for another day. The point here is a more
modest one, a reminder of what most lawyers know full well but tend
to forget. The Supreme Court is a product of its time, and the norms
of that time—whether or not formally incorporated into doctrine—
play a powerful role in how the Court decides death.

419. See supra note 12 and accompanying text.

420. Concededly, for the death row inmates who would have been executed had not the
Court stepped in, the Court’s intervention mattered. The point is a larger one, drawing on the
Court’s majoritarian tendencies in a majoritarian political system.



