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generally recognized in other areas of Islamic law as well. For ex-
ample, most scholars would argue that, while Muslims may practice
coitus interruptus and other forms of birth control, such practices
may not be adopted by the husband without the consent of the
wife; this is because such practices deny her both the right to have
a child and the right to undiminished sexual enjoyment.6

As noted earlier, the three male defects recognized by jurists
as voiding a marriage do not expressly include sterility. Instead,
discussion of sterility has been traditionally replaced with an analy-
sis of such lower-threshold issues as the inability to ejaculate, a
topic usually treated as part of the discussion on eunuchs. These
lower-threshold issues were a reflection of the dominant concerns
at the time. Significantly, these issues also recognized the central-
ity of sexual intimacy and procreation in ordinary family life.

Directly on point, however, is the story of Khalifah (Caliph)
Omar Ibn al-Khattab. Khalifah Omar was asked by a man who
believed himself to be sterile whether the man was obligated to
reveal that defect to his prospective bride. Khalifah Omar advised
the man to inform his prospective bride of his condition so that she
could make an informed choice about marrying him.? This story
provides a very important precedent in the literature on such mat-
ters. Ibn al-Qayyim, a fourteenth century Muslim scholar, used
this story to argue that a party may choose to end a marriage when-
ever the other party has any defect whatsoever that is repugnant to
the first party, which defect was not revealed to the first party prior
to marriage.? Malikis, on the other hand, recognize the wife’s right
to annul her marriage from a eunuch if he cannot ejaculate, even if
he can still have an erection.® Clearly, therefore, ejaculation is an
important function of sexual enjoyment and procreation, according
to Malikis. Indeed, both are widely recognized as basic goals in
marriage.

Hanbalis, however, are clearer on this point. Where the man
was a eunuch prior to marriage, and the wife has no notice of his
defect, Hanbalis argue that the wife has the right to annul the mar-

6. See AzizaH Y. AL-HiBr1, Family Planning and Islamic Jurisprudence, in RELI-
GIOUS AND ETHICAL PERSPECTIVES ON POPULATION Issues 2-11 (1993). See also AL-
TABARSsI, supra note 1, at 154; ABD AL-RAHIM OMRAN, FAMILY PLANNING IN THE LEG-
ACY OF IsLam 152-67 (1992).

7. AL-ZuUHAYLL, supra note 1, at 519; SHARAF AL-DIN, supra note 5, at 167.

8. AL-ZuUHAYLL, supra note 1, at 519.

9. AL-JAZIRI, supra note 1, at 183,
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riage, regardless of whether the husband is capable of ejaculation
or not.’® The reason given is that such a defect detracts from the
wife’s sexual enjoyment. Thus, mere intercourse is not sufficient in
the Hanbali view to preserve the marriage. Full enjoyment by the
wife is a required aspect of intercourse. Indeed, Hanbalis argue
that any defect that prevents the full and perfect realization of the
goals of marriage should be accepted as a legitimate basis for an-
nulment. Based on this Hanbali ijtihad, we may extrapolate that
the wife’s intercourse with a sterile husband may, depending on the
woman, detract from the woman’s full enjoyment of intercourse
and, thus, provide a basis for annulment. Therefore, a wife’s inabil-
ity to end such a marriage would contradict one of the basic goals
of marriage in Islamic law.

Shafi’is go even further in asserting the Muslim woman’s right
to sexual enjoyment. Shafi’is give her the right to annul the mar-
riage in the case where the husband has no penis, even if she was
the one who severed it.1! "

One reason for stressing the wife’s right to sexual enjoyment is
that it protects her from adultery. Various schools have held that,
if the marriage did not provide her with a satisfactory sexual rela-
tionship, she may become vulnerable to the advances of others.
Therefore, it is the husband’s responsibility to see to it that his wife
is sexually satisfied.12

In the instant case, Phyllis highly values procreation and has
stated that fact repeatedly. Alex, however, is incapable of fulfilling
her legitimate desire for children. Furthermore, he did not inform
her of his defect prior to the marriage.’*> In light of the preponder-
ance of evidence supporting the wife’s right to annul in such cir-
cumstances, and in light of the very clear and important precedent
of Khalifah Omar, Phyllis must be given the right to annul the
marriage.

10. Id. at 196.

11. Id. at 194.

12. See, e.g., AL-ZUHAYLI, supra note 1, at 106-07.

13. Dr. Hassan Hathout offers another argument for annulment. According to Dr.
Hathout, the lack of notice was fraudulent. Therefore, because the Islamic marriage con-
tract is subject to contract law like any other contract, establishing fraud here provides
legitimate grounds for “rescission.” There is some support for this view in AL-JAZIRI,
supra note 1, at 198; AL-TABARsI, supra note 1, at 149,
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3. Arguments Against Annulment

While all Muslims believe in a woman’s right to sexual enjoy-
ment, it is not clear that sterility detracts significantly from it. As
for procreation, there is no such thing as a sterile person, because
God, not modern technology, determines sterility. To explain, the
Qur’an clearly tells the story of Abraham and Sarah. Sarah was
not only considered sterile, but she was also elderly. Nevertheless,
God informed Abraham that he would give them children, and He
did.’4 For God, nothing is too difficult or impossible, regardless of
what our technology tells us. Further, Islamic literature has estab-
lished that a bride may live with an impotent husband (anin) for a
full year without losing the right to request an annulment.’> The
wait was not viewed as a waiver because jurists wanted to give the
groom a fair chance to recover from his condition.

In the case of sterility, the situation is somewhat analogous. A
husband may succeed in impregnating his wife in their later years.
This is especially true in today’s world of ever-developing technol-
ogy. For that reason, a husband’s fair chance to vindicate himself
should not be limited to one year. Finally, if God wanted the wife
to have children, she would, regardless of the husband’s purported
condition.

Hanafis, in particular, adamantly limit the defects permitting
annulment to the three listed at the beginning of this essay. They
base this position on the view that marriage is no less sacred than
other familial bonds.1¢ Hence, if either one of the spouses has a
defect other than the three listed, the unafflicted spouse must help
the other spouse by providing all the necessary support that would
be provided for any other member of the family.

If this seems unusually harsh, Hanafis note that a prospective
spouse is responsible for thoroughly investigating the other pro-
spective spouse prior to marriage. That he or she did not ade-
quately do so is not a good reason to permit annulment. In the
present case, Phyllis had adequate opportunity to discover Alex’s
infertility. Now that she has married him, she should help him, not
leave him.1” In fact, Phyllis had a better chance in our modern

14. QuR’aN XI:69-74 (A. Yusuf Ali trans., 1983); see also id. XIX:1-15 (recounting the
story of Zakariyah and his old wife).

15. See, e.g., AL-JAzIR1, supra note 1, at 186, 191, 195-96.

16. See id. at 180.

17. Id



9% Loy. L. A. Int’l & Comp. L.J. [Vol. 16:9

technological society of ascertaining Alex’s fertility than women
had in earlier societies. For example, she could have insisted on
having him medically tested prior to marriage. In a modern Is-
lamic state, the state may require such a test, including disclosure of
the results to the prospective spouse, as a prerequisite for mar-
riage. Such specific laws that supplement laws provided in the
Qur’an are acceptable in Islamic law as a proper part of Shari’ah in
that state. They may differ from those adopted in other Islamic
states due to the states’ different customs and/or needs.

As a condition of the marriage, Phyllis also had the right to
specify in the marriage contract that Alex must be free from any
defects. Phyllis did not include such a condition in her contract
with Alex and, thus, waived her rights regarding this matter. She
cannot, therefore, later use Alex’s defect as a basis for annulment.

This position is not new. Hanafis, for example, recognize the
legitimacy of including specific conditions in the marriage contract.
Where a condition is violated, the affected party has the right to an
annulment.'® It is also worth noting that Hanafis do not recognize
the woman’s right to annulment where the husband is a eunuch
capable of an erection, even if he is not capable of ejaculation.1?
This shows that some scholars do not view procreation as an essen-
tial part of the marriage or its goals. Indeed, some of them believe
that penetration, even without ejaculation, is sufficient to sustain
the legality of the marriage.2°

If a wife does not want to continue in such a marriage, she
may choose divorce, which is permitted in Islamic law.2! The wife
may then marry another, this time with a more detailed marriage
_contract that fully specifies her conditions for marriage.

4. Conclusion

While both arguments are compelling, the arguments in favor
of annulment more accurately reflect the Islamic position. Here,
the case is clearly one of marriage fraud. Divorce is much more
difficult than annulment, though the wife may be in a better finan-

18. For a more detailed discussion of the validity of conditions in the marriage con-
tract, see Azizah Y. al-Hibri, Marriage Laws in Muslim Countries, 4 INT’L REV. CoMP.
Pus. PoL. 227-44 (1992).

19. See AL-Jazir1, supra note 1, at 192. See also supra notes 9-10 and accompanying
text.

20. See AL-TABARsI, supra note 1, at 153.

21. Certain scholars have relied on this fact to deny annulment. See id. at 149.
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cial position under the latter. The argument that God can do the
impossible provides a slippery slope that most scholars would not
approve of; for example, the argument could later be used to deny
other well-established Islamic rights like those of inheritance. The
argument, thus, would be that “if God wanted to give someone
money, God would have done so anyway.” In short, Islamic courts
are charged with the responsibility of applying Islamic law carefully
and vigorously and are not entitled to vaguely speculate regarding
God’s will. Phyllis should, therefore, be permitted to annul her
marriage to Alex.

C. Jewish Response
MicHAEL J. BROYDE

This hypothetical raises two interrelated issues under Jewish
law: First, whether Phyllis may divorce Alex in light of the discov-
ery; and, second, whether Phyllis may choose to remain married to
Alex even though he cannot procreate.

According to normative Jewish law, every man is obligated to
procreate and have, at a minimum, one boy and one girl.! Under
normative Jewish law, however, a woman is not obligated to follow
the commandment to procreate.2 Thus, Jewish law would deem it
proper if Phyllis were happy to continue in a marriage without hav-
ing children with her husband.3

1. SHULCHAN ARucH, Even Haezer 1:5. To have more than the minimum is to fulfill
a rabbinic commandment. Id. at 5-8.

2. SHULCHAN ARUCH, Even Haezer 1:13. Different rationales are presented for the
reason that Jewish law excluded women from the obligation to procreate. Lord Jacobivitz
suggests that it is because a woman’s instinct is already so strong that there is no need to
add a legal obligation. Julius Preuss suggests that this was done to prevent “a kind of well
motivated promiscuity.” DAvip FELDMAN, MARITAL RELATIONS, BIRTH CONTROL AND
ABORTION IN JEWISH Law 54 (1975) (citing Jurius Preuss, BisLISCH-TALMUDISCHE
MEeD1zIN 479 (n.d.)). The Talmud linguistically derives it from the woman’s exception from
combat. BABYLONIAN TAaLMUD, Yevamot 65b. Rabbi Moshe Sofer appears to relate the
exception to the risks of childbirth. RABB1 MOSHE SOFER, CHATAM SOFER, Even Haezer
20.

It has been suggested that there is a rabbinic obligation to procreate applicable to
women. Rabbi Noach Chaim Tzui, Atzay Arazim, in SHULCHAN ARUCH, Even Haezer 5:9,
RaBBI YITZCHAH SHEMELKES, RESPONsA BEIT YrrzcHAK, Even Haezer 91. This is very
difficult to accept in light of the clear statements to the contrary cited above. See
SHULCHAN ARUCH, Even Haezer 1:4 (proposing a possible way to resolve this tension).
See also FELDMAN, supra note 2, at 55.

3. The same could not be said if the case were reversed. Because Jewish law obli-
gates a man to have children, a man is discouraged from staying in a relationship where
children cannot be produced, assuming he had no children from a prior relationship. The
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On the other hand, Jewish law also recognizes the right of a
woman to have a child if she wishes; indeed, it accepts that she may
seek to end a marriage if the man is incapable or unwilling to have
children with her.# Jewish law also recognizes that a woman has a
right to an ongoing sexual relationship with her husband.> Should
the husband be incapable of an ongoing sexual relationship, the
wife may end the relationship on those grounds.®

Phyllis, therefore, has the ultimate choice of whether to re-
main married to Alex or divorce him. If she chooses to remain in
the marriage, she may choose not to have children, to adopt chil-
dren, or, according to many authorities, to be artificially insemi-
nated. Regardless of which route Phyllis chooses, she must be
aware of the consequences of her choice under Jewish law, and the
differences in American law on the same issues.

1. The Alternative of Adoption for Phyllis and Alex’

Jewish law does not have an institution called adoption.
Although adoption must have been well known in falmudic times
because of its widespread use in Roman law,? the codifiers of Jew-
ish law denied that the law recognized an institution of adoption.
Rather, they created an institution that they called “a person who
raises another’s child.” Unlike either Roman law or current U.S.

ancient custom, however, is not to scrutinize these matters closely, even when people are
marrying in situations where no children will be produced. See Rabbi Moshe Isserless, in
SHULCHAN ARUCH, Even Haezer 1:3, 154:10.

4. SHULCHAN ARucH, Even Haezer 154:6. As noted by Rabbi Samuel Pardu, this
assumes that she has no children from a previous relationship. Rabbi Samuel Pardu, Beit
Shemuel, in id. at 154:10-11.

5. See SHULCHAN ARUCH, Orach Chaim 240:1 (discussing the precise parameters of
this obligation).

6. SHULCHAN ARUCH, Even Haezer 154:6-7.

7. Much of this discussion is based on the author’s previous analysis of adoption and
artificial insemination, in Michael J. Broyde, Note, The Establishment of Maternity and
Paternity in Jewish and American Law, 3 NAT'L JEwisH L. REv. 117 (1988).

8. F.P. WaLTON, HISTORICAL INTRODUCTION TP THE RoMAN Law 72 (1920).
Although it is commonly thought that adoption is a relatively recent phenomenon, it is not.
Adoption was recognized in the Babylonian Code of Hamurabi. THE CODE OF
HaMuRABI, KING OF BABYLON arts. 185-186 (R.F. Harper trans., 1904). It was also regu-
lated in ancient Greek, Egyptian, and Roman civilization. See John Francis Brosnan, The
Law of Adoption, 22 CoLuM. L. Rev. 332 (1922); Leo A. Huard, The Law of Adoption:
Ancient and Modern, 9 VanD. L. REv. 743 (1956) (summarizing various ancient adoption
laws).

9. See BABYLONIAN TALMUD, Sanhedrin 19b. This is viewed as a righteous deed.
See also Exopus RaBBaH ch. 4. Although the institution under Jewish law is different
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adoption law,° in Jewish law, this act does not change the legal
status of the child’s parentage.l? One who raises another’s child is
an agent of the natural parent and, like any agency rule in Jewish
law,12 if the agent fails to accomplish the task delegated, the obliga-
tion reverts to the principal. Thus, the biblical obligations, duties,
and prohibitions of parenthood still apply between the natural par-
ents and the child whose custody they no longer have.13

than commonly accepted notions of adoption, the author uses the terms “adopted child”
and “adoptive parents” for ease of communication.

10. Adoption in the United States is one of the few areas of law where common law
had no influence, in contrast with England, where the common law rejected in foto the
institution of adoption. See C.M.A. McLauliff, The First English Adoption Law and Its
American Precursors, 16 SETON HaLL L. Rev. 656, 659-60 (1986). Thus, from its legal
inception, adoption law in America rejected Jewish law's analysis of adoption as a type of
agency, and instead accepted the Roman model of legally changing the parenthood of the
child. As with Roman law, such a change was apparently total and complete, virtually
stripping the child of his prior identity. See Sanford N. Katz, Re-writing the Adoption
Story, 5 FaM. Apvoc. 9, 9-13 (1982).

Adoption laws were intended to put children in an environment where society could
not determine that they had been adopted; even the children themselves many times did
not know. U.S. law reflected this, severing all parental rights and duties with an adopted
child’s natural parents, and establishing those rights and duties with the adoptive parents,
again following the Roman model. 7d. The “right to know” controversy has resulted in a
number of state statutes governing an adoptee’s ability, upon attaining the age of majority,
to access adoption information, including information identifying the biological parents.
See, e.g., VA. CopE ANN. § 63.1-236 (1993); GA. CopE ANN. § 19-8-23(4)(D) (1993);
MicH. STAT. ANN. § 710.68 (1992); Mo. Rev. StAT. § 453.121 (1992); TENN. CODE ANN.
§ 36-1-141 (1993); D.C. CopE ANN. § 16-311 (1993). Each of these statutes has different
standards for revealing “identifying” versus “non-identifying” information, with the former
standards predictably much harder to meet due to privacy concerns. Once children have a
right to know who their natural parents are, the adoption law must reflect the dichotomous
relationship between one’s natural parents and one’s adoptive parents. See generally Carol
Amadio & Stuart L. Deutsch, Open Adoption: Allowing Adopted Children To ‘Stay in
Touch’ with Blood Relatives, 22 J. Fam. L. 59 (1983); Marshall A. Levin, Adoption
Trilemma: The Adult Adoptee’s Emerging Search for His Ancestral Identity, 8 U. BaLr. L.
REv. 496 (1979). These tensions have not yet been resolved in American law. Most states
still ascribe to adoption law the ability to recreate maternal and paternal relationships,
notwithstanding the knowledge of one’s biological parents. States also maintain the ability
to legally destroy any such relationships. It is well within the power of the state to not only
create new parental rights and duties, but also to remove the rights of a parent towards its
child; this is true not only for the rights towards the child, but also for the duties of a parent
to a child. Levin, supra, at 496-97.

11. Although it is true that there are four instances in the Bible in which adopted
parents are called actual parents, these are assumed to be in a non-legal context. See 1
Chronicles 4:18; Ruth 4:17; Psalms 77:16; 2 Samuel 21:8; cf. BABYLONIAN TaLMUD, Sanhe-
drin 9b.

12. LH. LEvINTHAL, THE JEWIsH LAW OF AGENCY 58-73 (1923).

13. SHULCHAN ARuUCH, Even Haezer 15:11.
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Conversely, one who raises another’s child does not assume
the biblical prohibitions associated with one’s own child. For ex-
ample, regardless of who is currently raising the child, it is never
permitted for a natural parent to marry his or her child. So too, the
assumption of custody cannot raise to a biblical level the prohibi-
tion of incest between a parent and the adopted child.’4 Further,
the Talmud explicitly discusses whether or not adopted children
raised in the same home may marry each other, and concludes that
such marriages are permitted.1s

On the other hand, certain non-biblical family guidelines
promulgated by the rabbis have placed greater emphasis on cus-
tody than parenthood. For example, in talmudic times, it was de-
creed that the possessions, earnings, and findings of a minor child
belong to his father.16 Although the wording of the Talmud refers
only to the father, it is clear from later discussions that this law
applies to anyone who supports the child, including adoptive par-
ents.!” The reasoning behind this rabbinic decree was equity; one
who supports a child should get the earnings of that child.’® Thus,
a financially independent minor does not transfer his income to his
parents because he is supporting himself.?® Similarly, the earnings
of a dependent adopted child go to his adoptive parents, as the
rationale for the decree applies equally to adopted and biological
children.20 4

Other examples of adoptive parents being treated as natural
parents can be found in the area of ritual law. For example, while
the rabbis prohibited two unrelated, unmarried people of the op-
posite sex from rooming together alone,2! some argue that these
rules do not apply in the adoption scenario. Specifically, although

14. Id. (“It is permitted to marry one’s adopted sister.”).

15. BABYLONIAN TALMUD, Sotah 43b. One medieval authority, Rabbi Judah ben Sa-
muel, decreed that such marriages not be performed. JUDAH BEN SAMUEL OF REGEN-
SBERG (HA’CHasID), SEFER HA’CHAsDIM sec. 829 (Rebeun Margolies ed., 1956)
[hereinafter SEFER HA’CHASIDIM]; see also BABYLONIAN TALMUD, Sotah 43b. This decree
has not been generally accepted. See RaBBi M. SOFER, REsPONsA, 2 Yoreh Deah 125.
Although legally permitted, few such marriages are actually performed. Id.

16. BaABYLONIAN TALMUD, Bava Metzia 12b.

17. SHULCHAN ARUCH, Choshen Mishpat 370:2.

18. Rabbi J. Falk, Meirat Einaim, in SHULCHAN ARUCH, Choshen Mishpat 370:2.

19. SHULCHAN ARUCH, Choshen Mishpat 370:2.

20. Id; see also Rabbi Z. Mendal, Be’er Haytaiv § 4, in SHULCHAN ARUCH, Choshen
Mishpat 370:2.

21. In Hebrew, these are the laws of yichud. See Shulchan Aruch, Even Haezer 22:2.
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some commentators disagree,?? many maintain that it is permissi-
ble for an adopted child to live with his adopted family,2*> notwith-
standing the prima facie violations of the above prohibition.2¢ As
one of these commentators noted, without this lenient rule, the in-
stitution of raising another’s child would disappear.2s

Another example of the different treatment of adopted chil-
dren under ritual law is the adopted children’s lack of obligation to
recite the mourner’s prayer (kaddish) upon the death of their natu-
ral parents, and the incumbent obligation for them to mourn upon
the death of their adoptive parents.2¢ This is so because the institu-
tion of mourning is rabbinic in nature.?’” There exist numerous
other examples of rabbinic institutions not strictly applied in the
context of raising another’s child, as Jewish law encourages this
activity.28

Notwithstanding the high praise given by Jewish law to a per-
son who raises another’s child,2’ it is critical to realize that the insti-
tution of adoption in Jewish law is radically different from U.S.
adoption law. The natural parents are always the “parents”; the
adopted parents never are. While a number of incidental areas of
parental rights are associated with custody rather than natural
parenthood, they are the exception, not the rule. Jewish law fo-
cuses entirely on natural relationships to establish parental rights
and duties.

22. 4 RaBBI M.M. SHNEERSON, ZICHRON AKEDAT YITzcHAK 33-37. For a complete
list of authorities agreeing with this position, see Azarya Berzon, Contemporary Issues in
the Laws of Yichud, 13 J. HaLacHA & ConTeMP. Soc’y 77, 108 (1986).

23. For example, this occurs when a couple adopts a boy and the boy’s adoptive father
later dies, leaving the adopted child living alone with a woman not his natural mother.

24. See 6 RaBB1 ELIEZER WALDENBERG, TziTz ELIEZER 40:21; RaBBI C. DAVID
HALEvI, AseH LEcHA Rav 194-201. Rabbi Joseph B. Soloveitchik has also been quoted
as permitting this. See Melech Schacter, Various Aspects of Adoption, 4 J. HALACHA &
ConNTEMP. SoC’Y 93, 96 (1982); see also RaBBI MOSHE FEINSTEIN, IGROT MOSHE, 4 Even
Haezer 64:2.

25. 6 WALDENBERG, supra note 24, at 40:21.

26. RaABBI M. SOFER, RESPONsA 1 OracH CHAIM 164. Rabbi Sofer also notes the
praise Jewish law gives to one who raises another’s child.

27. This issue is in dispute. Compare SHULCHAN ARUCH, Yoreh Deah 398:1 with
Rabbi Moshe Isserless, in id. 399:13.

28. See generally SHULCHAN ARUCH, Orach Chaim 139:3; see also Rabbi Abraham
Gumbiner, Magen Avraham, in SHULCHAN ARUCH, Orach Chaim 156; 1 RaBBI MOSHE
FEINSTEIN, IGROT MOSHE, Yoreh Deah 161.

29. See supra note 9 and accompanying text.
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Thus, if one chooses to adopt, it would be a laudable action.
Yet, the adoptive parent must realize that the natural parents will
always remain the true “parents” of the adopted child.

2. The Alternative of Artificial Insemination

Along with the traditional options of adoption and childless
marriages, a woman whose husband is sterile could have children
through artificial insemination. The permissibility of artificially in-
seminating a married woman with sperm other than her husband’s
is the subject of a multi-sided dispute in Jewish law, and touches on
issues of adultery, legitimacy, and modesty.3°

There are four basic positions that discuss this issue. The first
position, held by Rabbi Moshe Feinstein, permits artificial insemi-
nation3 and establishes the paternity of the child by the genetic
relationship between the child and the father.32 Thus, he who do-
nates the sperm is the father. Further, Rabbi Feinstein believes
that the act of artificial insemination does not violate Jewish law,33
and does not constitute an act of adultery by the woman.34

The second position, held by Rabbi Teitelbaum, is identical to
the first in that it acknowledges the legal significance of the genetic
relationship and recognizes that paternity is established solely
through the genetic relationship.3s Yet, this position also maintains

30. According to Jewish law, non-biological relationships such as those created by
adoption are not recognized as creating a prohibition against marriage. BABYLONIAN TAL-
MUD, Yevamot 21a. Indeed, as noted in the Shulchan Aruch, it is permissible to marry
one’s adopted sibling, even if he or she was raised in the same house. SHULCHAN ARUCH,
Even Haezer 15:11. Thus, it is safe to say that, according to Jewish law, parental relation-
ships are granted to the natural parent and cannot later be changed to be in harmony with
custodial relationships. Unlike American law, Jewish law typically presents no problems
for establishing parental status because, in almost all situations, the identity of the parent is
legally clear. Id.

31. See Feinstein, supra note 24, at 1:10, :71, 2:11, 3:11. For another vigorous defense
of his own position, see RaBB! MOsSHE FEINSTEIN, D1BROT MoSsHE, Ketubot 233-48.

32. As discussed in my previous response to the Prenuptial Agreement fact-pattern,
there are situations in Jewish law where, even in the course of a sexual relationship, no
paternity is established. According to Jewish law, the child of a relationship between a Jew
and a Gentile always assumes the legal status of its mother. The child bears no legal rela-
tionship to its father. See BABYLONIAN TALMUD, Yevamot 22a-b; Jacob ben Asher, Tur, in
SHULCHAN ARUCH, Even Haezer 16. This is equally true in cases of artificial insemination.
Id.

33. Feinstein, supra note 24, at 2:11.

34. In normal circumstances, this would lead to the classification of the child as illegit-
imate. SHULCHAN ARucH, Even Haezer 4:13. If done intentionally, it would mandate sep-
aration of the couple. Id.

35. 2 RasBsi YOEL TEITELBAUM, DIvrEl YOEL 110, 140.
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that the genetic relationship predominates in establishing illegiti-
macy and the legal propriety of these actions. Thus, Rabbi Teitel-
baum views heterologous artificial insemination as an act of
adultery.3¢ In sum, while Rabbis Feinstein and Teitelbaum agree
on how paternity is established, they differ as to how illegitimacy is
established.

The third position, held by Rabbi Waldenberg, posits that an
act of adultery occurs when the act of heterologous insemination
occurs, and not when the sperm mixes with the egg. Therefore,
because this act is physically analogous to adultery, it is not permit-
ted.3” This view is not based on the presence or absence of genetic
relationships between child and father, but rather upon the belief
that the injection of sperm is itself a prohibited form of adultery.3s
Further, Rabbi Waldenberg maintains that such conduct violates
the rules of modesty, which are of rabbinic origin.3® Thus, he
would prohibit such conduct in all circumstances, regardless of
whether it technically violates the biblical prohibition against
adultery.40

The fourth and final position, held by Rabbi Breish, believes
that heterologous insemination is neither an act of adultery nor a
biblical violation.4* Nonetheless, Rabbi Breish maintains that,
“from the point of view of our religion these ugly and disgusting
things should not be done, for they are similar to the deeds of the
land of Canaan and its abominations.”42

The essence of this dispute revolves around a single talmudic
source found in Tractate Hagigah,** which discusses artificial in-
semination en passant. Tractate Hagigah states:

Ben-Zomah was asked: May a pregnant virgin marry a High

Priest? Do we assume that Samuel is correct, when he states

that one can have intercourse many times without removing the

physical characteristics of virginity, or perhaps this is unlikely?

36. Id.

37. See 9 Tzrrz ELIEZER, supra note 24, at 51:4.

38. Id.

39. Id. Rabbi Waldenberg maintains that this conduct violates the laws of marital
modesty (dat yehudit). See BABYLONIAN TALMUD, Ketubot T2a.

40. Rabbi Waldenberg would also prohibit surrogate motherhood on the same
grounds. See Rabbi E. Waldenberg, Test Tube Infertilization, 5 SEFER Asya 84-92 (1986).

41. 3 RaBBI Yakov BrEISH, CHELKAT YAkoV 45-48 [hereinafter CHELKAT YAKOV];
see also 3 RABBI YECHEIL YAKOV WEINBERG, SREDAI EisH 5 [hereinafter SREDA1 EisH].

42. 3 CHELKAT YAKOV, supra note 41, at 45-51.

43. BaBYLONIAN TaLmup, Hagigah 14b-15a.
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He replied: Samuel’s position is unlikely, and we assume that
the woman was artificially inseminated.**

The simple explanation of the talmudic text is that artificial insemi-
nation does not create legal prohibitions that are normally based
on prohibited sexual conduct. Through silence, the Talmud implies
that it establishes paternity, for the Talmud would have explicitly
stated that it did not establish paternity.4

Citing additional support for the first position, Rabbi Feinstein
quotes a ruling by Rabbi David Halevi (7az) of the seventeenth
century, which is itself based on a Responsa of Rabbi Peretz, an
eleventh century Jewish scholar.46 Rabbi Peretz stated that, “in the
absence of sexual intercourse, the child resulting from the mixing
of sperm and egg is always legitimate.”4”

Based on this source, Rabbi Feinstein reaches a critically im-
portant conclusion: If there is no forbidden sexual act, the child is
legitimate under Jewish law.4® Additionally, this child is not even
stigmatized to the extent that he is forbidden to marry someone of
priestly descent,*® because all of the stigmas associated with the
child of an illicit relationship are dependent upon the presence of
prohibited intercourse, not upon the genetic combination of two

44. According to Jewish law, the High Priest may only marry a woman who has never
had intercourse before her marriage to him. See Leviticus 21:13; see also MAIMONIDES,
MisHNAH ToRraH, Sefer Kedusha, Hilchot Issurai Biah 17:13.

45. This is the near unanimous opinion of the decisors. See 2 RaBBI OBADIA YOSEF,
YasiaH OMER, Even Haezer 1:6; 3 SREDAI EisH, supra note 41, at 5; Rabbi Samuel ben
Uri, Chelkat Mechoket, in SHULCHAN ARUCH, Even Haezer 1:6; IGROT MOSHE, supra note
24, at 1:10, :71; RaBB1 MENASHE KLEIN, 4 MisHNAH HAaLACHOT 160; 3 Tzirz ELIEZER,
supra note 24, at 27:3; 2 Divrel YOEL, supra note 35, at 110, 140; RaBBr S. DURAN

"(TasHBETZ), 3 RESPONsA 263; Rabbi Samuel Pardu, Beit Shmuel, in SHULCHAN ARUCH,
Even Haezer 1:10; RaBsI J. ETTLINGER, ARUCH LENEIR, Yevamot 10; 2 RaBBi JaCcOB
EMDEN, SHELAT YAVETZ 96. It is sometimes claimed that the Turai Zahav (Taz) disagrees
with this. See Rabbi David Halevi, Turai Zahav, in SHULCHAN ARuUCH, Even Haezer 1:8
[hereinafter Turai Zahav). It is not necessarily true that the Taz is only referring to the
question of the fulfiliment of the commandment to have children, and not also the estab-
lishment of patemity. See generally Fred Rosner, Artificial Insemination in Jewish Law, in
JewisH BioeThics 105, 111 (Fred Rosner & J. David Bleich eds., 1979).

46. IGroT MOSHE, supra note 24, at 1:10. See Turai Zahav, supra note 45, Yoreh
Deah 195 n.7. The original work by Rabbi Peretz has been lost. The authenticity, how-
ever, is not in doubt, as this position has been frequently cited in his name. See Rabbi Joel
Sirkes, Bayit Chadash (Bach), in JACOB BEN ASHER, TUR, Yoreh Deah 195; Rabbi Samuel
Pardu, Beit Shmuel, in SHULCHAN ARUCH, Even Haezer 1:10; Rabbi 1. Rozanz, Mishnah
Le’Melech, in MAIMONIDES, MisHNAH TORAH, Sefer Nashim, Hilchot Ishut 15:4.

47. IcroT MOSHE, supra note 24, at 1:10, 2:11, 3:11.

48. Id. 1:10.

49. DiBrOT MoOSHE, supra note 31, Ketubot 239-43.
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people prohibited to each other.5® Furthermore, Rabbi Feinstein
accepts the literal interpretation of the talmudic text in Tractate
Hagigah and states that the genetic father is also the legal one.

In support of the second position, Rabbi Teitelbaum relies on
radically different sources than that of Rabbi Feinstein. Specifi-
cally, Rabbi Teitelbaum relies on a position articulated by Rabbi
Moses ben Nachman (Nachmanides), a twelfth century commenta-
tor on both the Talmud and the Bible. In Nachnamides’ explana-
tion on the verse, “One may not have intercourse with one’s
neighbor’s wife for seed [or sperm],”s! Nachmanides focuses on the
final two words of the verse “for seed.” He claims that these two
words seem to be unnecessary, but raises the possibility that they
were placed in the text to emphasize one reason for the prohibition
of adultery—that society will not know from whom the child is de-
scended.52 Accepting this as one of the intellectual bases for the
prohibition of adultery, Rabbi Teitelbaum claims that heterologous
insemination, even without any physical act of intercourse, is bibli-
cally prohibited because, had there been intercourse, it would have
been categorized as an act of adultery.5> Therefore, he concludes
that the genetic combination of two people who are prohibited to
marry leads to illegitimacy, even when there is no sexual
intercourse.>*

In support of the third position, Rabbi Waldenberg relies to a
great extent upon the same material as Rabbi Teitelbaum. Yet,
Rabbi Waldenberg does not emphasize the genetic relationship in
the mixing of sperm and egg; rather, he notes that, according to
Nachmanides, the injection of sperm is itself an act of adultery
analogous to intercourse.5s Thus, he maintains that the act of in-
semination is prohibited because it is the legal equivalent of actual

50. IGrROT MOSHE, supra note 24, at 1:10. In this Responsum, Rabbi Feinstein ad-
vances an alternative explanation of why the child is permitted to marry a priest.

51. Leviticus 18:20.

52. Rabbi Moses ben Nachman (Nachmanides), commenting on Leviticus 18:20.

53. 2 Divrel YOEL, supra note 35, at 110, 140.

54. Id. Rabbi Teitelbaum also devoted considerable time and effort to defending his
reliance upon a biblical commentary to derive principles of Jewish law. He noted that,
while some authorities believe that the reliance upon commentaries on the Bible is not
acceptable because such commentaries were not intended to be used as sources for estab-
lishing Jewish law, these sources ought to serve as a guide and furnish us with a better
understanding of the scope of the law. This is particularly true when these sources indicate
that our conduct should become stricter rather than more lenient. For Rabbi Feinstein’s
reply, see DiBROT MOSHE, supra note 31, at 238-39.

55. 9 Tzrrz ELIEZER, supra note 24, at 51:4; 3 id. at 27:1.
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intercourse, just as anal intercourse is legally identical to normal
intercourse.’¢ Rabbi Waldenberg also vigorously disputes Rabbi
Peretz’s conclusions, quoting a number of early decisors who disa-
gree with Rabbi Peretz.5” It is worth noting that, according to
Rabbi Waldenberg, one may conclude that the one who injects the
sperm is culpable of committing the act of adultery.>® Another
commentator has gone so far as to assert that the person who in-
jects the sperm is the legal father, because he is the one committing
adultery.’® This position has been widely attacked as based on an
illogical premise that neither the genetic father nor the husband of
the wife would be considered the father of the child.s®

As to the fourth and final position, Rabbi Breish represents
the intellectual hybrid of the positions of Rabbis Feinstein and
Waldenberg. Rabbi Breish concedes that the child resulting from
artificial insemination is legitimate (a major concession according
to Rabbi Feinstein).61 Rabbi Breish hesitates, however, in permit-
ting this conduct in contravention of the legal rules of adultery, in
contrast to Rabbi Waldenberg’s position. Rabbi Breish maintains
that permitting conduct that people widely assume to be prohibited
will result in the general decline of moral values.$2 Thus, he pro-
hibits this conduct because it is the top of a slippery slope that he is
not willing to slide down.s3

56. See Isserless, supra note 3, at 20:1.

57. See 3 Tzrrz ELIEZER, supra note 24, at 27:1.

58. Id.

59. Shapiro, Artificial Insemination, 1 Noam 138-42 (1957).

60. See Menachem Kasher, Artificial Insemination, 1 Noam 125-28; 3 CHELKAT
YAkov, supra note 41, at 47.

61. 3 CHELKAT YAKOV, supra note 41, at 45-46.

62. Id. at 48-51. For an earlier articulation of this concept, see SEFER HA’CHASIDIM,
supra note 15, ch. 829. Rabbis Feinstein and Breish engaged in vigorous written correspon-
dence on these various topics. See DIBROT MOSHE, supra note 31, at 232-48.

63. The jurisprudential analysis used by normative U.S. law is completely contrary to
the principles used in Jewish law. U.S. law, unlike its Jewish counterpart, does not view the
identity of the natural parent as the critical question in establishing legal paternity; rather,
it views that question only as the starting point of the anpalysis. In the United States, the
power is reserved to the legal system to harmonize parental rights with other values such as
custodial parenthood or the best interest of the child. 2 Am. JUR. 2D Adoption § 2 (1962);
2 J. McCAHEY ET AL., CHILD CusTODY & VISITATION LAW AND PrACTICE §§ 10.01-03,
11.0(1) (1987); H. GAMBLE, THE LAW RELATING TO PARENTS AND CHILDREN 169 (1981).

Heterologous insemination presents two issues in U.S. law. The first issue regards the
rights and responsibilities of a husband to a child who is not genetically his own. The
second regards the rights and duties of a sperm donor to his genetic child. The leading case
on the duties of a husband towards a child not genetically his own is People v. Sorensen,
437 P.2d 495 (Cal. 1968). See also S. v. S., 440 A.2d 64 (NJ. 1981); In Re Adoption of
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3. The Alternative of a Childless Marriage

As explained above, there is no Jewish obligation for a woman
to have children.¢4 If a woman is comfortable without children,
Jewish law recognizes that personal decision as completely proper
and within the individual’s discretion. Yet, there are a number of
related concerns. Most significantly, if a woman’s husband recov-
ered from an illness-imposed sterility later in life, he, like his wife,
would be within his rights under Jewish law to seek a divorce if, at
that time, the woman could not provide him with children.5 This
choice must be made on an individual basis.

4. The Possibility of Divorce

Like all Jewish marriages, should either party wish to end the
marriage, the couple is required to execute a get, or Jewish divorce.
Indeed, a marriage formed in accordance with Jewish law cannot

Anonymous, 345 N.Y.S.2d 430 (1973); Noggle v. Amold, 338 S.E.2d 763 (Ga. 1985); R.S. v.
R.S,, 670 P.2d 923 (Kan. 1983); Mace v. Webb, 614 P.2d 647 (Utah 1980); In re Custody of
D.MM,, 404 N.-W.2d 530 (Wis. 1987); LM.S. v. S.L.S,, 312 N.W.2d 853 (Wis. 1981); In re
Baby Doe, 353 S.E.2d 877 (S.C. 1987).

Only one case has found that children who are the product of consensual heterologous
artificial inseminations are illegitimate. See Gursky v. Gursky, 242 N.Y.S.2d 406 (1963)
(yet holding that the husband’s consent estopped him from litigating the issue of his finan-
cial duty to support the children). Thus, U.S. law is nearly settled that children resulting
from heterologous insemination are legitimate. Further, all of the states that have com-
mented on the issue have accepted that, once a man consents to the artificial insemination
of his wife, he is legally obligated to support the resulting children. This obligation is based
on one of two theories: the theory of equitable estoppel, which prohibits the husband from
litigating the paternity of a child resulting from heterologous insemination to which he
consented; or the theory of adoption, which states that the husband, by his consent, has
formally or informally adopted the children.

Most states strip the sperm donor (the father) of his rights when he donates through
artificial insemination and a sperm bank. See Note, The Need for Statutes Regulating Artifi-
cial Insemination by Donors, 46 Onio St. L.J. 1055, 1062 n.79 (1985). Few American cases
discuss the rights of a sperm donor. See C.M. v. C.C,, 377 A.2d 821 (N.J. 1977) (ruling that
the donor was the natural father of the child and entitled to visitation rights); see also
Jhordan C. v. Mary K., 179 Cal. App. 3d 386, 224 Cal. Rptr. 530 (1986) (involving the
informal donation of sperm to a woman without the presence of a physician).

64. As a side issue, if a woman dies childless and without a will, her husband will
inherit her estate. SHULCHAN ARUCH, Even Haezer, 90:1. If her husband predeceases her,
her estate goes to her immediate relatives. Id., Choshen Mishpat 246:1-3 (noting the order
or priorities of heirs). For an overview of the issues involved regarding wills, see Judah
Dick, Jewish Law and the Conventional Last Will and Testament, 2 J. HaLacHA & Con-
TEMP. SoC’y 5 (1982); see also IGROT MOSHE, supra note 24, 1 Yoreh Deah 109.

65. SHULCHAN ARucH, Even Haezer 1:5-6, 154:10; see also Isserless, supra note 3, at
1:5-6, 154:10 (explaining the terminology used in that section).
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be ended, in the eyes of Jewish law, through a civil divorce.s Thus,
one who is married religiously and divorced only civilly remains
married according to Jewish law. This is no trivial matter, as all
sexual relationships by a person still religiously married to another
(other than with the spouse) are classified as adulterous. Children
fathered by a man other than the husband are illegitimate.6? Upon
divorce, an individual is free to search for another to marry.s8

Should it prove impossible to execute a religious divorce,$® it is
possible that the marraige is void due to sufficient fraud in its en-
actment. The essential issue then becomes whether the inability to
father children, without impotence, is sufficient fraud in any given
case.’ Particularly because the facts of this case state only that
Phyllis would probably not marry Alex if she knew he could not
father children, the resolution of this issue is uncertain. Unques-
tionably, the preferred option is that a get be issued.”

5. Conclusion

The choice of remaining in the marriage belongs to Phyllis. If
she wishes, she may continue in a marriage with a husband who is
sterile. If she chooses to remain, she may choose not to have chil-
dren, to adopt children, or, according to many authorities, to be
artificially inseminated. On the other hand, if she wishes to end
this marriage, that option is also valid. The choice is ultimately
hers to make.

66. For a complete discussion of this issue, see IRvINgG BRErrowrrz, BETWEEN CrviL
AND RELiGIous Law: THE PLIGHT OF THE AGUNAH IN AMERICAN SOCIETY chs. 1-3
(forthcoming 1994).

67. SHULCHAN ARucH, Even Haezer 15:16-18.

68. One cannot, however, marry a Cohen after being divorced. SHULCHAN ARUCH,
Even Haezer 6:1.

69. This is called an agunah, or “a chained woman.” For various reasons, an agunah
cannot have a Jewish divorce executed. For a discussion of this issue and various alterna-
tive solutions to this problem, see generally BRErrowrTz, supra note 66.

70. Itis crucial to distinguish between impotence and stérility in this issue, as they are
treated differently under Jewish law. See OtzArR HAPOSKIM SHULCHAN ARUCH, Even
Haezer 39:5(32), 44:4(16); see also SHULCHAN ARUCH, Even Haezer 44:4.

71. ‘Thus, for example, Rabbi Feinstein states that a man who is impotent and enters
into a marriage, but does not inform his prospective spouse of his impotency, has used
fraud in the enactment of the marriage. If no get can be issued, the woman may remarry
without a get. IGROT MOSHE, supra note 24, at 1:79; see also id. at 1:80, 4:113 (adopting the
same posture concerning uninformed lunacy and closet homosexuality); see also RABBI
SHMUEL STERN, 7 REsponsa EVEN HAEZER 6 (applying to venereal disease). Again, it is
important to distinguish between impotence and sterility, as they are treated differently
under Jewish Law. See SHULCHAN ARUCH, Even Haezer 154:6-7 (regarding the husband’s
ability to fulfill the obligation of an ongoing sexual relationship).



