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INTRODUCTION

This Article reviews significant recent developments in the laws
affecting Virginia state and local taxation. Its Parts cover legisla-
tive activity, judicial decisions, and selected opinions and other
pronouncements from the Virginia Department of Taxation (the
“Tax Department” or “Department of Taxation”) and the Attorney
General of Virginia over the past year.

Part I of this Article addresses state taxes. Part II covers local
taxes, including real and tangible personal property taxes, license
taxes, and discrete local taxes.

The overall purpose of this Article is to provide Virginia tax and
general practitioners with a concise overview of the recent devel-
opments in Virginia taxation that are most likely to impact their
clients. However, it does not address many of the numerous minor,
locality-specific, or technical legislative changes to Title 58.1 of the
Code of Virginia, which covers taxation.

I. TAXES ADMINISTERED BY THE TAX DEPARTMENT
A. Significant Legislative Activity
1. Income Taxation
a. Conformity to the Internal Revenue Code

Consistent with its long-standing practice, the General Assem-
bly amended Code of Virginia section 58.1-301, which mandates
conformity with the Internal Revenue Code (“IRC”) as of a certain
date, and moved the date from December 31, 2020 to December 31,
2021.1 Although advancing the date of conformity, Senate Bill 94
and House Bill 971 did not change the previously adopted excep-
tions to the rule of conformity that are codified at section 58.1-
301(B)(1)—(9).2

The General Assembly’s conformity legislation permits Virginia
to conform its Code to several tax-related provisions in the

1. 2022 Va. Acts chs. 3 & 19 (codified as amended at VA. CODE ANN. § 58.1-301 (2022)).

2. S.B. 94, Va. Gen. Assembly (Reg. Sess. 2022) (enacted as 2022 Va. Acts ch. 19); H.B.
971, Va. Gen. Assembly (Reg. Sess. 2022) (enacted as 2022 Va. Acts ch. 3); VA. CODE ANN. §
58.1-301(B)(1)—(9) (2022).
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American Rescue Plan Act of 2021 (“ARPA”) that the federal gov-
ernment signed into law on March 11, 2021, which provide emer-
gency eco- nomic assistance to businesses and individuals affected
by COVID-19.2 These provisions include enabling Virginia individ-
uals to take advantage of the enhanced Child and Dependent Child
Tax Credit for 2021, which benefits Virginia taxpayers who claim
the Virginia Child and Dependent Care Deduction; increasing the
amount tax- payers can contribute to Child and Dependent Care
Flexible Spending Accounts for 2021; expanding eligibility for the
Earned Income Tax Credit; excluding student loan forgiveness
from gross income for taxable years 2021 through 2025; and allow-
ing certain business taxpayers to receive tax-free assistance under
the federal grant programs for restaurants while also deducting
business expenses with such tax-free funds.4

The legislation also provided a Virginia-specific deduction of up
to $100,000 for business expenses funded by forgiven Paycheck
Protection Program (“PPP”) loan proceeds that were paid or in-
curred during taxable year 2020 and provided a Virginia-specific
deduction of up to $100,000 for Rebuild Virginia grant recipients.5
This legislation was enacted as emergency legislation, making it
effective on February 23, 2022.6

b. Virginia Adopts an Elective Pass-Through Entity Tax

The General Assembly amended Code of Virginia sections 58.1-
322, 58.1-390.1, and 58.1-390.2, and added a new section as 58.1-
390.3, which cumulatively allow a qualifying pass-through entity
(“PTE”) to make an annual election for taxable years 2021 through
2025 to pay an income tax at a rate of 5.75% at the entity level.”
The legislation then provides a corresponding refundable income

3. American Rescue Plan Act of 2021, Pub. L. No. 117-2, 135 Stat. 4.

4. See VA. CODE ANN. § 58.1-301(B)(10) (2022); Va. Dep’t of Taxation, Pub. Doc. 22-34
(Feb. 23, 2022), https://www.tax.virginia.gov/laws-rules-decisions/tax-bulletins/22-1 [https:/
/perma.cc/TKF3-KG28].

5. VA. CODE ANN. § 58.1-301(B)(10) (2022) (amending Code of Virginia sections 58.1-
322.02(30), -322.03(17), -402(C)(28), -402(H) relating to the deductions for PPP forgiven loan
proceeds and the Rebuild Virginia grant recipients).

6. 2022 Va. Acts ch. 3, cl. 2 (“Be it enacted by the General Assembly of Virginia . ..
[t]hat an emergency exists and this act is in force from its passage.”).

7. 2022 Va. Acts chs. 689 & 690 (codified as amended at VA. CODE ANN. §§ 58.1-332,
-390.1, -390.2 & codified at VA. CODE ANN. § 58.1-390.3 (2022)).


https://www.tax.virginia.gov/laws-rules-decisions/tax-bulletins/
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tax credit for taxable years 2021 through 2025 for any amount of
income tax paid by a qualifying PTE to its individual owners.8

Several states have enacted similar PTE tax statutes with re-
fundable tax credits to the PTE partners, shareholders, or mem-
bers. The statutes provide a work-around to the limitation on the
itemized deduction for state and local taxes paid that Congress en-
acted as part of the federal Tax Cuts and Jobs Act (which amended
IRC section 164(b)(6)).° For example, the State of Maryland en-
acted a similar state and local tax deduction workaround for indi-
vidual owners of PTEs.1° The issue arose as to whether a Virginia
resident who is an owner in a Maryland PTE could claim the credit
for tax paid to Maryland by the PTE that has elected to use Mary-
land’s PTE State and Local Tax work-around statute.!! Prior to
this new Virginia PTE work-around legislation, the Virginia Tax
Commissioner, in an advisory ruling, stated that the Virginia res-
1dent is not entitled to the credit for income tax paid to another
state pursuant to Code of Virginia section 58.1-332 because the
credit is only available for the tax paid by the Virginia resident, as
opposed to the Maryland PTE which paid the Maryland income
tax.12 This legislation eliminated the problem by allowing taxpay-
ers to claim a credit on their individual income tax return for cer-
tain taxes paid by a PTE under another state’s substantially simi-
lar PTE tax structure for taxable years 2021 through 2025, in
proportion to their ownership in such PTE.!3

The legislation defines a PTE as

a limited partnership, a limited liability partnership, a general part-
nership, a limited liability company, a professional limited liability
company, a business trust, or a Subchapter S corporation, that is rec-
ognized as a separate entity for federal income tax purposes, in which
the partners, members, or shareholders report their share of the in-
come, gains, losses, deductions, and credits from the entity on their

8. VA. CODE ANN. § 58.1-322(C)(2) (2022).
9. See Tax Cuts and Jobs Act of 2017, Pub. L. No. 115-97, 131 Stat. 2054 (amending
ILR.C. § 164(b)(6)).

10. Va. Dep’t of Taxation, Pub. Doc. 21-156 (Dec. 29, 2021), https://www.tax.vir-
ginia.gov/laws-rules-decisions/rulings-tax-commissioner/21-156 [https://perma.cc/EDN7-H
2V4].

11. Id.

12. Id.

13. VA. CODE ANN. § 58.1-332(C)(2) (2022).


https://www.tax.virginia.gov/laws-rules-decisions/rulings-tax-commissioner/21-156
https://www.tax.virginia.gov/laws-rules-decisions/rulings-tax-commissioner/21-156
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federal income tax returns or make the election and pay the tax levied
pursuant to Code of Virginia section 58.1-390.3.14

“[Qualifying PTE]” means a PTE “that is 100 percent owned by
natural persons or other persons eligible to be shareholders in an
S corporation.”15

The election is to be made by the qualifying PTE in accordance
with requirements and procedures to be established by the Depart-
ment of Taxation, and the tax levied at the entity level for the tax-
able year must be paid.'6 The tax will be at the rate of 5.75%.17 The
legislation provides that an owner of a qualifying PTE that makes
the election to be taxed at the entity level is entitled to a credit
against the tax imposed, provided that taxable income has been
adjusted to add back any deduction for state and local income taxes
paid by the qualifying PTE. The credit shall be in an amount equal
to such person’s pro rata share of the tax paid of which a person is
an owner.! If the amount of the credit allowed exceeds such per-
son’s tax liability, such excess shall be treated as an overpayment
and is refundable pursuant to Code of Virginia section 58.1-499.19

c. Corporate Income Tax Returns of Affiliated Corporations
Filing Rules Revised

The General Assembly made several changes to the rules gov-
erning the filing of the “Virginia Corporation Income Tax Return”
for an affiliated group of corporations. For federal income tax pur-
poses, an affiliated group of corporations has the option of filing a
consolidated return in lieu of separate returns for each corpora-
tion.20 If a consolidated return is filed, the affiliated group mem-
bers are treated as one entity and their revenues and expenses are
combined for purposes of computing their federal income tax liabil-
ity.2! To be treated as a corporate affiliate, a corporation must pos-

14. Id. § 58.1-390.1 (2022).

15. Id.

16. Id. § 58.1-390.3(A)(1)—(2) (2022).
17. Id. § 58.1-390.3(B) (2022).

18. Id. § 58.1-390.3(D) (2022).

19. Id.

20. LR.C.§§ 1501-1502.

21. §1503.
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sess at least eighty percent of the total voting power and at least
eighty percent of the total value of a corporation’s stock.22

Virginia is a separate return state.?? Accordingly, Virginia al-
lows each corporation with a nexus to the state to elect to file a
separate Virginia tax return.?* However, Virginia also allows cor-
porations that are members of an affiliated group of corporations
with a nexus to Virginia the ability to elect to file on a consolidated
or Virginia combined basis.25

Once the filing status for Virginia corporations is elected, each
member of the group is required to file in the same manner in sub-
sequent years unless the group applies to the Virginia Tax Com-
missioner for permission to change the basis of the type of return
filed (i.e., combined to consolidated, consolidated to combined, com-
bined to separate, consolidated to separate, etc.).26 Once the Vir-
ginia corporations have filed the same way for at least twenty con-
secutive years, permission to change their filing status will
generally be granted provided certain statutory requirements are
met.27

The General Assembly amended Code of Virginia section 58.1-
442(C) to reduce the twenty preceding years filing rule to twelve
preceding years.2® The Virginia legislature also amended Code sec-
tion 58.1-442 to provide that an affiliated group of corporations
may elect to change the basis of the type of return from combined
to consolidated if (a) the affiliated group has filed on the basis for
at least the preceding twenty years, and (b) at least one member of
the affiliated group, on or before January 1, 2022, is an entity re-
lated to a state or national bank that is exempt from filing a “Vir-
ginia Corporation Income Tax Return” because it is subject to the
Virginia Bank Franchise Tax.29

Under the new statutory rules, any eligible affiliated group that
elects to change the basis of the type of return it files is required to
compute its Virginia income tax liability under both the new filing

22. §1504.

23. VA. CODE ANN. § 58.1-441 (2022).

24, Id.

25. Id. § 58.1-442 (2022).

26. Id. § 58.1-442(B)—(C) (2022).

27. Id. § 58.1-442(C) (2022).

28. 2022 Va. Acts ch. 274 (codified as amended at VA. CODE ANN. § 58.1-442(C) (2022)).

29. 2022 Va. Acts chs. 416 & 417 (codified as amended at VA. CODE ANN. § 58.1-442
(2022)).



2022] TAXATION 101

method and the former filing method and pay the greater of the
two amounts for both the taxable year in which the new election is
effective and the immediately succeeding taxable year.30

d. Deduction for Business Interest Expanded

The General Assembly amended Code of Virginia sections 58.1-
322.03(15) and 58.1-402(G) to increase the Virginia individual and
corporate income tax deduction for business interest from twenty
to thirty percent of the business interest disallowed as a deduction
under the business interest limitation imposed by IRC Section
163(j).2!

2. Tax Credits
a. Worker Training Tax Credit Sunsetted to 2025

The General Assembly extended the sunset date of the Worker
Training Tax Credit from July 1, 2022, to July 1, 2025.32 This leg-
islation also extended the sunset date of the portion of the Worker
Training Tax Credit that is for a business primarily engaged in
manufacturing from January 1, 2022, to January 1, 2025.33 The
Worker Training Tax Credit allows businesses to claim a credit
against the individual income tax, estate and trust income tax, cor-
porate income tax, bank franchise tax, insurance premiums license
tax, and license tax on telegraph, telephone, water, heat, light,
power, and pipeline companies in an amount equal to thirty-five
percent of expenses incurred by the business during the taxable
year for eligible worker training.3* The credit is limited to not ex-
ceed $500 per qualified employee annually for a highly-compen-
sated employee and shall not exceed $1,000 per non-highly-com-
pensated employee.? The statute provides definitions as to what
qualifies as “eligible worker training,” a “qualified employee,” and
a “non-highly compensated worker.”3¢

30. VA. CODE ANN. § 58.1-442(D) (2022).

31. 2022 Va. Acts ch. 648 (codified as amended at VA. CODE ANN. §§ 58.1-322.03, -402
(2022)).

32. 2022 Va. Acts ch. 431 (codified as amended at VA. CODE ANN. § 58.1-439.6:1 (2022)).

33. VA. CODE ANN. § 58.1-439.6:1 (2022).

34. Id. § 58.1-439.6:1(B) (2022).

35. Id.

36. Id. § 58.1-439.6:1(A) (2022).
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b. Sunset Date Extended for Major Business Facility Job Tax
Credit

The General Assembly amended Code of Virginia section 58.1-
439(A) to extend the sunset date of the Major Business Facility Job
Tax Credit so that it would be effective for taxable years beginning
before July 1, 2025.37

c¢. Local Tax Credits for Approved Local Volunteer Activities

The General Assembly enacted new Code of Virginia section
58.1-3019 to provide a credit against taxes and fees imposed by a
locality to an individual who provides approved volunteer services
in the locality.?®8 The locality may allow the credit to be used
against the individual’s liability for any taxes, fees, or other
charges imposed pursuant to Code of Virginia section 58.1-3000, et
seq., with the exception that the credits shall not be applied against
any property taxes or payments in lieu of property taxes.? “The
locality, in its discretion, shall determine which taxes, fees, or
other charges shall be allowable uses of the credit, and such infor-
mation shall be stated in the ordinance for that locality.”40

New Code of Virginia section 58.1-3019(A) defines “approved vol-
unteer services” to mean “volunteer firefighting and fire preven-
tion services, emergency medical and ambulance services, auxil-
lary police services, and emergency rescue services that operate
exclusively for the benefit of the general public on behalf of non-
profit organizations or the locality.”! “Approved volunteer ser-
vices” is defined to include “all training and training-related activ-
ities required by law to perform such approved volunteer
services.”*2 Approved volunteer services includes only services per-
formed by a bona fide volunteer.43

37. 2022 Va. Acts chs. 11 & 203 (codified as amended at VA. CODE ANN. § 58.1-439(A)
(2022)).

38. 2022 Va. Acts ch. 773 (codified at VA. CODE ANN. § 58.1-3019 (2022)).

39. VA. CODE ANN. § 58.1-3019(B) (2022).

40. Id.

41. Id. § 58.1-3019(A) (2022).

42. Id.

43. Id.
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The statute goes on to define “bona fide volunteer” as:

[A]n individual who performs approved volunteer services and whose
only compensation for such performance is (i) reimbursement, or a
reasonable allowance for reasonable expenses incurred in the perfor-
mance of such approved volunteer services or (ii) reasonable benefits,
including length of service awards, and fees for such approved services
customarily paid by employers in connection with the performance of
approved volunteer services by bona fide volunteers.4

3. Sales and Use Taxation

a. Gold, Silver and Platinum Bullion Enhanced and Sunset Date
Extended

Before the new legislation, the exemption for sales of gold, silver,
and platinum bullion and legal tender coins was available only for
purchases in excess of $1,000 and was set to expire on June 30,
2022.%5 The General Assembly extended the sunset date to June
30, 2025 and removed the $1,000 purchase price threshold so that
all gold, silver and platinum bullion and legal tender coins quali-
fied for the sales tax exemption.46

b. Exemption from Sales and Use Tax Expanded to Cover
Medicines and Drugs Prescribed by Veterinarians

The General Assembly amended Code of Virginia subsection
58.1-609.10.9 and added new subsection 58.1-609.10.22 to broaden
the prescription medicines and drugs exemption to include pre-
scription medicines and drugs purchased by veterinarians and ad-
ministered or dispensed to patients within a veterinarian-client-
patient relationship as defined in Code of Virginia section 54.1-
3303.47 The legislation also repealed the provisions in the pre-
amended statute which provided that a veterinarian dispensing or
selling medicines or drugs on prescription is deemed to be the user

44. Id.

45, Id. § 58.1-609.1.19 (2022).

46. 2022 Va. Acts chs. 12 & 634 (codified as amended at VA. CODE ANN. § 58.1-609.1
(2022)) (extending sunset date to June 30, 2025); 2022 Va. Acts ch. 643 (codified as amended
at VA. CODE ANN. § 58.1-609.1 (2022)) (removing the $1,000 purchase price threshold so that
the exemption applies to all gold, silver and platinum bullion and legal tender coin pur-
chases).

47. 2022 Va. Acts chs. 551 & 552 (codified as amended at VA. CODE ANN. § 58.1-609.10
(2022)).
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or consumer of all such medicines and drugs.*® The legislation has
a sunset date of July 1, 2025.49

c. Media-Related Exemption Expanded

Prior to the 2022 General Assembly beginning its legislative ses-
sion, Code of Virginia section 58.1-609.6 provided a sales and use
tax exemption for broadcasting equipment and parts and accesso-
ries thereto and towers used or to be used by (a) commercial radio
and television companies, (b) wired and land-based wireless cable
television systems, (c) common carriers or video programmers us-
ing an open video system or other video platform provided by tele-
phone common carriers, or (d) concerns which are under the regu-
lation and supervision of the Federal Communications
Commission.?® The exemption also applied to amplification trans-
mission and distribution equipment used or to be used by (a) wired
or land-based wireless cable television systems, (b) open video sys-
tems, or (c) other video systems provided by telephone common car-
riers.5!

The General Assembly expanded the section 58.1-609.6 exemp-
tion to include “network equipment” within the definition of “am-
plification, transmission, and distribution equipment” in Code of
Virginia section 58.1-602.52 The expanded definition of “network”
now includes “modems, fiber optic cables, coaxial cables, radio
equipment, routing equipment, switching equipment, a cable mo-
dem termination system, associated software, transmitters, power
equipment, storage devices, servers, multiplexers, and antennas,
which the network uses to provide internet service.”>3 The legisla-
tion also amends the definition of “internet” to include the require-
ment that such network employ the Transmission Control Proto-
col/Internet Protocol to communicate by wire or radio.?*

48. VA. CODE ANN. § 58.1-609.10(9) (2022).

49. Id. § 58.1-609.10(22) (2022).

50. Id. § 58.1-609.6(2) (2021).

51. Id.

52. 2022 Va. Acts chs. 434 & 435 (codified as amended at VA. CODE ANN. §§ 58.1-602,
-609.6 (2022)).

53. VA. CODE ANN. § 58.1-602 (2022).

54. Id.
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d. Aircraft Component Exemption Revised and Sunset Date
Extended

The General Assembly amended Code of Virginia section 58.1-
609.10(20) to extend the exemption for aircraft “parts, engines, and
supplies used for maintaining, repairing, or reconditioning aircraft
or any aircraft’s avionics system, engine, or component parts” until
July 1, 2025.55 This legislation also clarifies that for manned sys-
tems, the term “aircraft” will include only aircraft with a “maxi-
mum takeoff weight of at least 2,400 pounds.”56

e. Sales Tax Definition for Transient Accommodations Clarified

The legislature clarified the Code of Virginia section 58.1-602
definition for “accommodations” to ensure it “does not include
rooms or space offered by a person in the business of providing con-
ference rooms, meeting space, or event space if the person does not
also offer rooms available for overnight sleeping.”?” The legislation
provides further that “nothing in the definitions of ‘retail sale’ and
‘sale at retail’ . . . require or have required, in any year prior to the
effective date” of the legislation, the collection of any sales tax “for
the offering of rooms or space by a person in the business of provid-
ing conference rooms, meeting space, or event space if the person
does not also offer rooms available for overnight sleeping.”?® The
legislation is given retroactive effect to September 1, 2021.59

The purpose of this legislation is to ensure the Virginia Depart-
ment of Taxation does not assess convention centers or other meet-
ing hall facilities with sales tax on its room charges or rental fees
when the convention center or meeting hall does not have, and
therefore cannot provide, overnight sleeping accommodations.

Effectively, these forms of businesses are distinguished from
convention or conference halls or centers owned or operated by ho-
tels—which are subject to sales tax on their rental of conference
rooms, meeting space, or event space—because they can also pro-
vide overnight sleeping accommodations.

55. 2022 Va. Acts chs. 8 & 228 (codified as amended at VA. CODE ANN. § 58.1-609.10
(2022)).

56. Id.

57. 2022 Va. Acts ch. 154 (codified as amended at VA. CODE ANN. § 58.1-602 (2022)).

58. Id.

59. Id. atcl. 3.



106 UNIVERSITY OF RICHMOND LAW REVIEW [Vol. 57:95

f. Sales and Transient Occupancy Tax Collection Process
Changed When Accommodation Intermediaries Used

The General Assembly made substantial changes to the process
by which sales and transient occupancy taxes are collected from
accommodations sales involving accommodations intermediaries.
The new process will require accommodations intermediaries, a de-
fined term discussed below, to collect sales and occupancy taxes
and remit them to the Department of Taxation (sales tax), or a lo-
cality (transient occupancy tax), as applicable.0

It is important to understand some of the nomenclature and def-
initions in this legislation, so the new sales and transient occu-
pancy tax collection processes make sense. An “[aJeccommodations
fee’ means the room charge less the discount room charge, if any,
provided that the accommodations fee shall not be less than $0.”6!
An “accommodations intermediary” means any person other than
an accommodations provider (the provider of any room or rooms)
that (a) facilitates the sale of an accommodation and (b) either (i)
charges a room charge to the customer and charges an accommo-
dations fee to the customer, which fee it retains as compensation
for facilitating the sale; (i1) collects a room charge from the cus-
tomer; or (iii) charges a fee, other than an accommodation fee, to
the customer, which fee it retains as compensation for facilitating
the sale.®? Facilitating the sale includes “brokering, coordinating,
or in any other way arranging for the purchase of the right to use
accommodations via a transaction directly” or indirectly “between
a customer and an accommodations provider.”63

The legislation also provides that in a transaction involving mul-
tiple parties that may be considered accommodations intermediar-
ies, such parties may agree that one party shall be responsible for
collecting and remitting the taxes.5* In such an event, the party
agreeing to collect and remit such taxes would be the sale party
liable for the tax.6?

60. 2022 Va. Acts chs. 7 & 640 (codified as amended at VA. CODE ANN. §§ 58.1-602,
-612.2, -3826 (2022)).

61. VA. CODE ANN. § 58.1-602 (2022).

62. Id.

63. Id.

64. Id. §§ 58.1-612.2(C), -3826(C)—(D) (2022).

65. Id.
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B. Significant Judicial Decisions

1. Supreme Court of Virginia Affirms Trial Court’s Exclusion of
Stored Leaf Tobacco in Virginia from Apportionment Property
Factor for Corporate Income Tax Purposes

The Supreme Court of Virginia affirmed a decision of the Dan-
ville City Circuit Court, finding that the value of R.J. Reynolds To-
bacco Company’s—the taxpayer and successor of Lorillard Tobacco
Company (“Lorillard”)—stored leaf tobacco in Virginia should not
be included in the property factor for corporate income tax pur-
poses.%6 Lorillard stores leaf tobacco in its Danville warehouse for
the sole purpose of allowing the tobacco to age, which generally
takes thirteen to twenty-three months, depending on the type and
grade of the leaf tobacco.6” “The aging is a natural process that oc-
curs without human intervention or specialized equipment.”®
“Once Lorillard’s production and manufacturing team in North
Carolina determines that the leaf tobacco has reached the target
drying age, it instructs the Danville Facilities to ship the leaf to-
bacco to North Carolina for processing and manufacturing into cig-
arettes.”69

Lorillard is a multistate corporation that earns income from
business activities taxable within and without Virginia.”™ The Vir-
ginia tax code establishes apportionment rules for multistate busi-
nesses to apportion their income to determine the amount of their
income that is taxable in Virginia. Specifically, the apportionment
involves multiplying the multistate corporation’s total income by a
fraction, “the numerator of which is the property factor plus the
payroll factor, plus twice the sales factor, and the denominator of
which is four.”7

The key issues in this case were the property factor and what
the term “used” means under Code of Virginia section 58.1-409 (the
“property factor”). The property factor is a fraction: the numerator
is the average value of a corporation’s real and tangible property

66. Va. Dep’t of Tax’n v. R.J. Reynolds Tobacco Co., 300 Va. 446, 449 n.2, 45657, 868
S.E.2d 429, 430 n.2, 434 (2022).

67. Id. at 449, 868 S.E.2d at 430.

68. Id.

69. Id.

70. Id.

71. VA. CODE ANN. § 58.1-408(A) (2022).
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owned and used in Virginia during the tax year, and the denomi-
nator is the average value of the corporation’s real and tangible
personal property owned and used everywhere during the tax
year.”

For the tax years at issue in this case, Lorillard included the
value of the leaf tobacco stored in its Danville warehouse in its
property factor it used to apportion income to Virginia.” Lorillard
then sought to amend its property apportionment to remove the
value of its stored tobacco leaf from the property factor because it
believed including the value of the stored leaf tobacco in its prop-
erty factor resulted in apportionments that overstated Lorillard’s
business in Virginia.”* The Department of Taxation denied Loril-
lard’s request, its subsequent request for reconsideration, and re-
fused Lorillard’s amended tax returns, which excluded the stored
leaf tobacco from its property factor.?

At trial, and again on appeal, the Department of Taxation ar-
gued that the term “used” in Code of Virginia section 58.1-409 and
the income tax regulation relating to section 58.1-409 includes leaf
tobacco stored in Virginia prior to its use in the manufacture of
cigarettes.” Lorillard argued that the storage of leaf tobacco in Vir-
ginia 1s not necessary for the aging process as the leaf tobacco will
age regardless of where it is kept. Lorillard did not perform any
positive act over the stored leaf tobacco.”

The Supreme Court of Virginia agreed with both parties that
there is no ambiguity in section 58.1-409 and its employment of the
term “used.”’® The supreme court reasoned that:

“When a statute, as written, is clear on its face, [we] will look no fur-
ther than the plain meaning of the statute’s words.” As such, “[w]hen
the language of a statute is unambiguous, we are bound by the plain
meaning of that language,” unless “applying the plain language would
lead to an absurd result.””®

79.  Seeid. § 58.1-409 (2017).

73. R.J. Reynolds Tobacco Co., 300 Va. at 450, 868 S.E.2d at 430.

74. Id.

75. Id. at 450, 868 S.E.2d at 430-31.

76. Id. at 453-54, 868 S.E.2d 432-33.

77. Id. at 454, 868 S.E.2d at 433.

78. Id. at 455, 868 S.E.2d at 433.

79. Id. (citations omitted) (first quoting Va. Elec. & Power Co. v. State Corp. Comm’n,
300 Va. 153, 161, 861 S.E.2d 47 (2021); and then quoting JSR Mech., Inc. v. Aireco Supply,
In., 291 Va. 377, 383, 786 S.E.2d 144 (2016)).
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The supreme court additionally stated that:

Allowing raw materials to sit does not constitute processing because
processing requires that these materials undergo treatment that will
result in a product that is more marketable or useful. Lorillard does
not introduce any treatment to the leaf tobacco, nor does it perform
any affirmative act or activity to prompt or aid the aging process.8°

The court held that the leaf tobacco stored in the Danville facil-
ities was not “used” within the intendment of section 58.1-409
simply because it was aging while it was in storage.®! The court
found no error in the trial court’s holding that the Department of
Taxation’s corporate income tax assessments for the tax years at
issue were erroneous and ordered the Department to refund Lo-
rillard the amount of its overpayments.$2

2. Trial Court Permits Manufacturing Company to Elect
Alternative Apportionment Under Code of Virginia Section
58.1-422 by Means of an Amended Corporate Income Tax
Return

In 1887 Holdings, Inc. v. Virginia Department of Taxation, the
Richmond City Circuit Court held that 1887 Holdings was permit-
ted to make an election to use the manufacturer’s apportionment
method provided in Code of Virginia section 58.1-422 on either an
original “Virginia Corporation Income Tax Return” or a timely filed
amended “Virginia Corporation Income Tax Return.”s?

The C.F. Sauer Company (“C.F. Sauer”’), a manufacturer of
spices, sauces, and similar food products, attempted to file
amended Virginia corporation income tax returns for tax years
2014 and 2015 during an audit by the Department of Taxation.
C.F. Sauer had reported its income to Virginia using the three-fac-
tor apportionment scheme. During the audit, C.F. Sauer sought to
amend its 2014 and 2015 corporation income tax returns to elect to
use the alternative apportionment method for manufactures

80. Id. at 456, 868 S.E.2d at 434 (citation omitted).

81. Id. at 457, 868 S.E.2d at 434.

82. Id.

83. Order Granting 1887 Holdings, Inc.’s Motion for Summary Judgment at 3, 1887
Holdings, Inc. v. Va. Dep’t of Tax’n, No. CL21001314-00 (Va. Cir. Ct. Mar. 2022) (City of
Richmond). During the tax years at issue in the case, 1887 Holdings’ legal name was “The
C.F. Sauer Company.” Stipulated Facts q 3, 1887 Holdings, Inc. v. Va. Dep’t of Tax’n, No.
CL21001314-00 (Va. Cir. Ct. Jan. 18, 2022) (City of Richmond).
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provided by section 58.1-422.84 The auditors refused to consider the
issue, stating the election can only be made on the original corpo-
rate income tax returns filed by the taxpayer.8® The Virginia Tax
Commissioner upheld this position on an administrative appeal by
C.F. Sauer.86

Because the case involved uncontested facts, notwithstanding a
disagreement as to whether the alternative apportionment method
for manufacturers can be made on a timely filed amended corpo-
rate income tax return, the parties filed cross-motions for summary
judgment on fully stipulated facts.87

The Richmond City Circuit Court held that C.F. Sauer satisfied
all of the statutory requirements of section 58.1-422 needed to elect
the manufacturer’s apportionment method.88 Section 58.1-422 was
silent on the timing issue as to when the election may be made,
and the Department of Taxation issued no regulations on the man-
ufacturer’s apportionment method election.?® Additionally, the Tax
Department’s Single Sales Factor Election for Manufacturers
Guidelines are silent on the issue and have no legal precedence.?
The trial court noted that “section 58.1-422 only prevents a tax-
payer from revoking its election within three years once affirma-
tively made.”®! The circuit court stated that making the election on
an amended tax return still meets the purposes set forth by the
General Assembly for the manufacturer’s election—bolstering the
public fiscal health of the Commonwealth through job creation and
a higher wage base.?2 The court abated the two tax assessments,
which totaled approximately $800,000 in tax and accrued inter-
est.?

The Department of Taxation has filed a Notice of Appeal to the
Court of Appeals of Virginia. The appeal is fully briefed by the par-
ties. Oral arguments of the Department of Taxation’s appeal has

84. Stipulated Facts, supra note 83, 4 3, 11, 23, 25.

85. Id. 99 27-28.

86. Id. 1 60.

87. Order Granting 1887 Holdings, Inc.’s Motion for Summary Judgment, supra note
83, at 1.

88. Id. at 2.

89. Id.

90. Id.

91. Id.

92. Id. at 2-3.

93. Id. at 3; Stipulated Facts, supra note 83, § 57.
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not yet been set by the Court of Appeals, but it is expected to be
some time in the first quarter of calendar year 2023. This case is
expected to be one of the first tax cases heard by the appellate court
as a result of its expanded jurisdiction to hear appeals as a matter
of right in all civil cases, which went into effect on January 1, 2022.

II. TAXES ADMINISTERED BY LOCALITIES
A. Significant Legislative Activity

1. Real Property Tax Exemption for Single Member LLC of Tax-
Exempt Organization by Classification

The General Assembly amended Code of Virginia section 58.1-
3609(A), which applies to post-1971 property exempt from taxation
by classification, to include real and personal property of an organ-
ization classified in Code of Virginia sections 58.1-3610 through
58.1-3621 and used by such organization for religious, charitable,
patriotic, historical, benevolent, cultural, or public park and play-
ground purposes as set forth in Article X, section 6(a)(6) of the Con-
stitution of Virginia to include the real and personal property of a
single member limited liability company whose sole member is an
organization classified in sections 58.1-3610 through 58.1-3621,
and property exempt by section 58.1-3622 of a single member lim-
ited liability company whose sole member is an organization clas-
sified in section 58.1-3622.9¢ This legislation is designed to clarify
that the property of certain organizations that is tax exempt by
classification includes the property of a single member limited lia-
bility company whose sole member is such an exempt organiza-
tion.9

2. Certain Fixtures of Data Centers Taxed as Real Property to
be Valued Based on Depreciated Reproduction or Replacement
Cost

Real property is traditionally valued for tax assessment pur-
poses using three methods: (1) the sales comparison method, (2)
the replacement cost less depreciation method, and (3) the capital-
1zation of income method. A “fixture” composed of tangible personal

94. 2022 Va. Acts ch. 167 (codified as amended at VA. CODE ANN. § 58.1-3609 (2022)).
95. VA. CODE ANN. § 58.1-3609(A) (2022).
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property that is considered a part of the real estate for purposes of
taxation is valued using the same three methods. However, the
General Assembly adopted a specific rule to value fixtures of data
centers. If fixtures are installed at a data center and taxed as real
property, such fixtures shall be assessed using the cost approach.%

For purposes of assessing fixtures of data centers, “fixtures” is
defined to mean all fixtures and equipment used in a data center
except for computer equipment and peripherals, equipment used
for external surveillance and security, and fire and burglar
alarms.?” Fixtures include generators, radiators, exhaust fans and
fuel tanks; electrical substations, power distribution equipment,
cogeneration equipment, and batteries; chillers, computer room air
conditioners, and cool towers; heating, ventilating, and air condi-
tioning systems; water storage tanks, water pump and piping;
monitoring systems; and transmission and distribution equip-
ment.%

The data center fixture legislation also amended Code of Vir-
ginia section 58.1-3500 by removing fixtures that are taxed in ac-
cordance with section 58.1-3295.3, as it applies to data centers,
from the definition of tangible personal property.9°

3. Certified Pollution Control Equipment Used by a Political
Subdivision May Be Certified by the Political Subdivision
Itself

The legislature amended Code of Virginia sections 58.1-609.3(9)
of the Virginia Retail Sales and Use Tax and 58.1-3660(B) of the
local property tax exemption for pollution control equipment—
used as part of a political subdivision’s water, wastewater, storm-
water, or solid waste management facilities or systems—to permit
such equipment to be certified by the political subdivision itself in-
stead of by a state certifying authority.? A “subdivision certifying
authority” is defined as “the body of a political subdivision respon-
sible for administering the political subdivision’s water, waste-

96. 2022 Va. Acts chs. 671 & 672 (codified as amended at VA. CODE ANN. § 58.1-3500 &
codified at VA. CODE ANN. § 58.1-3295.3 (2022)).
97. VA. CODE ANN. § 58.1-3295.3(A) (2022).
98. Id.
99. 2022 Va. Acts chs. 671 & 672; VA. CODE ANN. § 58.1-3500 (2022).
100. 2022 Va. Acts chs. 14 & 501 (codified as amended at VA. CODE ANN. §§ 58.1-609.3,
-3660 (2022)).
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water, stormwater, or solid waste management facilities or sys-
tems.”101

4. New Solar Facility Property Tax Exemption Created

The General Assembly enacted Code of Virginia section 58.1-
3661(A) to create a separate class of property for local taxation for
any solar facility “with a nameplate rated electrical generating ca-
pacity measured in direct current kilowatts of not more than
[twenty-five] kilowatts” installed on the roof of a residential, com-
mercial, industrial, institutional, or mixed-use building or build-
ings to serve the electricity or thermal needs of such building or
property, provided the installation follows all applicable local zon-
ing rules.%2 Such facilities would be exempt from local property
taxation.!®3 The legislation will become effective January 1,
2023.104

5. Bank Director Fees Not Subject to BPOL Tax

The General Assembly amended Code of Virginia section 58.1-
3703(C)(12) to prohibit a locality from imposing the Business, Pro-
fessional, and Occupational License Tax (“BPOL”) on any bank or
trust company director provided the bank or trust company is sub-
ject to the bank franchise tax.19

6. Procedure for Judicial Challenges of Local Tax Assessments
Made

The General Assembly made a number of technical amendments
to Code of Virginia section 58.1-3984 which apply to any applica-
tion to a circuit court to correct erroneous assessments of local
taxes and levies.'% The first amendment to section 58.1-3984(A)
clarifies that the necessary parties in circuit court litigation are
the taxpayer and the locality. The amended statute requires the
taxpayer filing the judicial application to name the locality “in the

101. VA. CODE ANN. § 58.1-3660(B) (2022).

102. 2022 Va. Acts ch. 496 (codified as amended at VA. CODE ANN. § 58.1-3661 (2022)).

103. VA. CODE ANN. § 58.1-3661(A) (2022).

104. 2022 Va. Acts ch. 496, cl. 2.

105. 2022 Va. Acts chs. 659 & 660 (codified as amended at VA. CODE ANN. § 58.1-
3703(C)(12) (2022)).

106. 2022 Va. Acts ch. 358 (codified as amended at VA. CODE ANN. § 58.1-3984 (2022)).
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2 3

application as the ‘City of , ‘Town of , or County,’
as applicable.”197 The legislation also provides that when rebutting
the presumption of correctness accorded the locality’s real property
assessment, the taxpayer may “show by a preponderance of the ev-
idence that the property in question was assessed at more or less
than its fair market value.”198 The taxpayer must still show by a
preponderance of the evidence that the property in question is val-
ued at more “than its fair market value or that the assessment is
not uniform in its application, and that it was not arrived at in
accordance with generally accepted appraisal practices, proce-
dures, rules, and standards as prescribed by nationally recognized
professional appraisal organizations . . . and applicable Virginia
law.”109

B. Significant Opinions of the Virginia Attorney General
1. Payment of Interest on Local Tax Refunds

The Commissioner of the Revenue and the Treasurer for York
County requested an opinion on whether interest should be paid
by a locality for (1) “[t]he filing of a corrected return by a taxpayer
to re-classify property originally reported by the taxpayer as busi-
ness personal property to real property, when such corrected re-
turn is ultimately accepted by the Commissioner of Revenue on ap-
peal”; (2) “[t]he filing of a business license return and payment of
tax to the wrong locality, or a tax payment directed to the incorrect
account”; and, (3) “[a] ‘statutory assessment’ issued as a result of
the taxpayer’s failure to file a business tax return, which assess-
ment is subsequently corrected upon either audit by the Commis-
sioner of Revenue or the taxpayer’s late filing of a return.”'19 The
Attorney General opined that per Code of Virginia section 58.1-
3916 interest should be paid on all erroneous assessments.

As an aside, to achieve the result desired by York County, words
would have to be read into the statute. The Attorney General said
that the rules of statutory construction prohibit this.!!! In 2013

107. VA. CODE ANN. § 58.1-3984(A) (2022).

108. Id. § 58.1-3984(B) (2022).

109. Id.

110. Va. Att’y Gen., Opinion Letter No. 21-052, at 1 (July 16, 2021), https://www.oag.
state.va.us/files/Opinions/2021/20-052-Thomas-Kelly-issued.pdf [https://perma.cc/G7F9-TP
AT].

111. Id. at 2.
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there were no fewer than five bills (House Bill 1329, House Bill
1534, House Bill 1578, Senate Bill 710, and Senate Bill 937) intro-
duced in the General Assembly with the purpose of limiting the
payment of interest to errors by the locality.!!2 After some consoli-
dation, not one of these bills received an affirmative vote.!'3 The
opinion request seems to be a rekindling of this issue by York
County and that could lead to more introduced legislation in the
2023 General Assembly. First, what is interest? It is compensation
for the time value of money. It is not a penalty or revenue raiser.
Unfortunately, many localities have set their rate of interest at ten
percent, which is well above the current interest rates.!4 So, for
these localities, having a high rate of interest is a revenue raiser.
What better way to further raise revenue than by limiting the in-
terest that must be paid on a tax refund? Second, most local taxes
(business, professional, and occupational license tax, tangible per-
sonal property tax, meals tax, etc.) are based on taxpayer-filed re-
turns. A desirable interpretation would effectively mean that local
governments would only pay interest on erroneous assessments of
real property taxes. Now that the Attorney General has made it
clear that the statutory language must provide for this limitation,
tax advisors need to beware of a possible reawakening of the inter-
est limitation proposals similar to those introduced during the
2013 General Assembly.115

2. Admissions Tax: Classes of Events

The Loudoun County Attorney asked if a county elects to levy an
admissions tax under Code of Virginia section 58.1-3818, may that
county define the class of events to which an admissions tax will
be imposed pursuant to section 58.1-3817(6).116 The Virginia Attor-
ney General opined that a county may define the class of events to
which an admissions tax will be imposed pursuant to section 58.1-
3817(6). This opinion is based on the text of section 58.1-3817(6),

112. H.B. 1329, Va. Gen. Assembly (Reg. Sess. 2013); H.B. 1534, Va. Gen. Assembly (Reg.
Sess. 2013); H.B. 1578, Va. Gen. Assembly (Reg. Sess. 2013); S.B. 710, Va. Gen. Assembly
(Reg. Sess. 2013); S.B. 937, Va. Gen. Assembly (Reg. Sess. 2013).

113. H.B. 1329; H.B. 1534; H.B. 1578; S.B. 710; S.B. 937.

114. Va. Att’y Gen., supra note 110, at 2-3.

115. Author’s Commentary.

116. Va. Att’y Gen., Opinion Letter No. 21-012, at 1 (Oct. 1, 2021), https://www.oag.state.
va.us/files/Opinions/2021/21-012-Rogers-issued.pdf [https://perma.cc/G9J3-KWBE].
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which, after defining specific classes of admissions, creates a catch-
all class for “[a]ll other admissions.”?17

C. Significant Judicial Decisions

1. Supreme Court of Virginia Reduces Real Property Tax
Assessment Based on Locality’s Expert Appraiser Testimony

In an unpublished opinion, the Supreme Court of Virginia found
that Arlington County’s evidence presented at trial established
that the real property’s assessed value was greater than its fair
market value for the 2017 and 2018 tax years.!!® This finding re-
butted the presumption of correctness afforded to the County’s as-
sessments, even though the taxpayer’s expert testimony for the
value of the property was determined to be flawed and disregarded
by the trial court.!1?

In 1988, CSHV Lincoln Place (“CSHV”) leased two office build-
ings to the Government Services Administration (“GSA”).120 The
GSA used the space for the Drug Enforcement Agency (“DEA”).121
The GSA renewed the lease for ten years in 2008.122 In 2015, the
GSA announced it was taking competitive bids for DEA’s next of-
fice space lease.'23 As part of the bid process, GSA required at least
$55 million in tenant improvement contributions and $16 million
in capital improvement contributions from the winning bidder.!24

Arlington County appraised CSHV’s property at $287,715,300
for tax year 2017 and at $263,874,500 for tax year 2018.125 CSHV
initiated litigation claiming the two tax assessments were errone-
ous.!26 The landowner’s real estate appraisal expert testified that
the property was considered unstable given that a significant
amount of the leased space was scheduled to expire in the near
future and that significant renovations were required to retain its

117. Id. at 1-2.

118. CSHYV Lincoln Place, LLC v. Cnty. Bd. of Arlington, No. 201301, 2021 Va. Unpub.
LEXIS 30, at *6 (Oct. 28, 2021).

119. Id.

120. Id. at *1.

121. Id.

122. Id.

123. Id.

124. Id.

125. Id. at *1-2.

126. Id. at *1.
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tenants.’2” He valued the property at $150 million for 2017 and
$156 million for 2018.128 The landowner’s appraiser testified that
even if the property was stabilized, it would have a fair market
value of $217 million.!29

Arlington County’s expert real estate appraiser testified that the
fair market value of the property for 2017 was $236,700,000 and
$243,700,000 for tax year 2018.130 The County’s expert agreed that
the need for tenant improvement contributions should be taken
into account in determining the fair market value of the prop-
erty.1s!

In a letter opinion, the circuit court explained that CSHV failed
to rebut the presumption of correctness of the two tax assessments
and denied the landowner’s application for relief.!32 The circuit
court pointed out errors and exaggerations made by taxpayer’s ex-
pert.133 CHSV moved for reconsideration, arguing that the court
must reduce the tax assessments based on the County expert’s val-
uations that were below the assessed values, but the trial court
disagreed.134

On appeal, CSHV argued that the evidence provided by both
parties proved the property had been assessed at more than its fair
market value.13> At a minimum, CSHV contends that the circuit
court was required to adopt the County appraiser’s valuation of the
property.13¢ The Supreme Court of Virginia recognized that a tax-
ing authority is bound by credible evidence of fair market value
that it presents at trial.137

Arlington County’s expert opinions of value were $51 million be-
low the County’s 2017 assessment of value and $20.17 million be-
low the 2018 assessment of value.'3® The court held this evidence

127. Id.

128. Id. at *2.

129. Id.

130. Id.

131. Id.

132. Id. at *3.

133. Id.

134. Id. at *3-4.

135. Id. at *4.

136. Id.

137. Id. at *5 (citing Fray v. Culpeper County, 212 Va. 148, 148-49, 183 S.E.2d 175, 176
(1971)).

138. Id. at *6.
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rebutted the presumption that the tax assessments were correct,
holding the circuit court erred in denying CSHV’s application for
relief.13® The Supreme Court of Virginia agreed with the circuit
court’s finding that the landowner’s expert appraiser used a flawed
methodology, but that the County expert’s valuations were credi-
ble. Thus, the supreme court agreed with this finding by the circuit
court and ordered the County to decrease the 2017 and 2018 tax
assessments to the values its expert established at trial for each of
these two tax years.!40

2. Supreme Court of Virginia Revives and Remands a Bill of
Review on a Tax Assessment

The Supreme Court of Virginia held a circuit court erred in dis-
missing a bill of review filed by Emmanuel Worship Center in the
City of Petersburg.'*! In August 2018, the City of Petersburg
brought a complaint against the Emmanuel Worship Center and
its trustees (collectively, “EWC”) for delinquent property taxes,
seeking a sale of the property to pay the tax assessment of approx-
imately $29,300 for unpaid real estate taxes through June 30,
2015.142 The trial court also held that EWC could not challenge the
tax delinquency because the three-year statutory period to chal-
lenge an erroneous tax assessment pursuant to Code of Virginia
section 58.1-3984 had expired.'43 The circuit court issued a decree
of sale of the property.4

EWC did not appeal the circuit court’s ruling. Instead, EWC paid
a little over $114,000, under protest, in real estate taxes, penalties,
and accrued interest.!*5 Additionally, within six months of entry of
the decree of sale, EWC filed a bill of review in the circuit court,
pursuant to Code of Virginia section 8.01-623. EWC asked the cir-
cuit court to review the earlier decree of sale and reverse, modify,
or nullify it, and award it the amounts paid to the City to redeem
its property.146

139. Id.

140. Id. at *4, *7-8.

141. Emmanuel Worship Ctr. v. City of Petersburg, 300 Va. 393, 397, 405, 867 S.E.2d
291, 292, 296 (2022).

142. Id. at 396-97, 867 S.E.2d at 292.

143. Id. at 397, 867 S.E.2d at 292.

144. Id.

145. Id.

146. Id.



2022] TAXATION 119

EWC argued it was exempt from paying real estate taxes under
Article X, Section 6(a)(2) of the Constitution of Virginia because
the property at issue was owned and used exclusively for religious
purposes.!*” EWC asserted that this tax exemption was self-exe-
cuting, and because the City did not have an ordinance in place to
monitor exempted property, it was not required to take any further
action.48 EWC also argued the three-year statute of limitations
contained in section 58.1-3984 was not applicable to a bill of review
proceeding.149

The City filed a motion to dismiss the bill of review and asserted
it was not a valid pleading in this case because the mechanism is
a procedure used to reopen suits in equity, and the City argued this
case involved an action at law.159 The City asserted a taxpayer
must use section 58.1-3984 to challenge the tax assessment.!5!
EWC responded by asserting it had presented a proper case for a
bill of review because the error of law was apparent from the record
so leave of the court was not required.'52 EWC asserted the prop-
erty was exempt from real estate taxation pursuant to a self-exe-
cuting exemption.!53 The circuit court denied the bill of review and
held the bill of review was not properly before it because the un-
derlying action was an action at law and a bill of review is utilized
to review suits in equity.!54

The supreme court held EWC had presented a proper bill of re-
view per the delinquent tax sale statute, Code of Virginia section
58.1-3960, located in Chapter 39, Article 4, titled “Bill in Equity for
Sale of Delinquent Tax Lands.”’® Code of Virginia section 58.1-
3967 states these proceedings for delinquent property taxes “shall
be by bill in equity.”*?¢ The court held the trial court erred in hold-
ing that the underlying action was a matter at law and that the
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bill of review was inappropriate.'>” The supreme court reversed the
trial court on this issue.158

The supreme court then turned its attention to the tax exemp-
tion issue. The court agreed with EWC that the religious property
exemption for churches or religious bodies is self-executing.'®® The
court notes that Code of Virginia section 58.1-3604 requires locali-
ties to maintain an inventory of a tax-exempt property and keep a
record of such information, along with the fair market value of such
property.’®® Further, the court referred to section 58.1-3605 that
authorizes localities to require by local ordinance any entity, exclu-
sive of federal or state agencies or political subdivision, that any
tax-exempt entity which owns real and personal property exempt
from property tax to file triennially an application with the appro-
priate assessing office as a requirement for retention of the exempt
status of the property.l6! The supreme court pointed out that the
City of Petersburg had no such ordinance.'%? Additionally, the su-
preme court held the three-year statute of limitations in section
58.1-3984 did not apply to a bill of review which is governed by
section 58.1-3965 for delinquent taxes.'®3 The supreme court ex-
plained that a court must first determine whether the taxes were
even owed in the first place.'6* If the locality was never entitled to
tax the property, there would be no delinquent taxes.!65 The circuit
court had refused to consider EWC’s defense.!66

The Supreme Court of Virginia first concluded the circuit court
erred when it held the underlying action was an action at law.167
Second, the circuit court erred when it held the taxes were beyond
review and EWC could not raise any defenses to the assess-
ments.’®® The supreme court reversed and remanded the case to
the circuit court to make a determination as to whether EWC’s
property was used for religious worship as defined in section 58.1-
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3606 and whether EWC owed any delinquent taxes.1®® The su-
preme court noted that Code of Virginia section 58.1-3606 contains
an expansive definition of religious worship that, in addition to
worship and housing, includes property used for outdoor worship
activities, and property used for ancillary and accessory purposes
that support or augment the principal religious worship use of the
property.170

3. BPOL Tax Does Not Apply to an Author Under its City
Ordinance

The Supreme Court of Virginia held that the City of Char-
lottesville BPOL tax ordinance does not apply to freelance writ-
ers.!” The supreme court also reversed the trial court on the nar-
row issue of what costs are proper to include in an award of costs.172

Regulus Books, LLC (“Regulus Books”) is owned by Corban Ad-
dison Klug (“Klug”).1”® Klug, a graduate of the University of Vir-
ginia School of Law, has written several internationally received
legal fiction novels that focus on international human rights.'7* He
also works on other unpublished fiction and nonfiction projects.?
Regulus Books contracts with publishers to produce, publish, dis-
tribute, and sell Klug’s written works.17 Klug is the sole member
of Regulus Books.177

In 2018, Klug filed a Virginia income tax return with an at-
tached Schedule C of business income earned in Charlottesville.178
The City of Charlottesville reviewed its BPOL license records and
did not locate a license for either Klug or Regulus Books.'™ The
City wrote Klug to inform him of its BPOL tax ordinance for those
engaged in a business, trade, profession, occupation, or calling in
the City.180 Klug responded to the City that he was not covered by
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the BPOL license ordinance because he does not offer goods or ser-
vices, has no storefronts or employees, and does not advertise.18!
He also argued that freelance authors are not listed as covered by
the ordinance and noted the “book publisher” classification did not
apply to him because he is an author, not a publisher.!#2

The City assessed $2,177 in BPOL tax for tax years 2015
through 2018, and Regulus Books paid the tax liability, plus penal-
ties and interest, totaling $2,461, under protest.183 When the City
1ssued another BPOL tax assessment for 2019, Regulus Books re-
fused to pay it and initiated the underlying lawsuit against the
City.!8* In its application for relief from the assessment, Regulus
Books asserts that the City’s ordinance is unconstitutionally
vague.18 The trial court overruled the City’s demurrer, and each
of the parties filed a motion for summary judgment.!86

Regulus Books argued that the City’s BPOL tax ordinance “is
unconstitutionally vague because it contains a catchall provision
covering repair services, business services, and personal services,
but it does not define those terms and its definition for the separate
terms of ‘business’ and ‘service’ do not assist reasonable persons in
determining whether they will be taxed.”187 The City asserted that
the subclassification catch all provision in its Charlottesville City
Code section 14-19(1)(12) taxes “[a]ny other repair, personal or
business service not specifically included in any other subclassifi-
cation’ at a rate of $0.36 per $100.”7188 The City argued that Regulus
Books’ services “clearly fall into the catchall category.”189

The trial court issued a letter opinion granting summary judg-
ment to Regulus Books on its challenge that the ordinance is un-
constitutionally vague.'® The court stated the City’s ordinance
does not provide persons of ordinary intelligence a reasonable op-
portunity to know what is prohibited, so they may act accordingly,
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and that it provided no explicit standards to those in charge of ap-
plying the ordinance. The court also stated that Regulus Books’
business is not covered by the City’s ordinance because the ordi-
nance does not include authors and holders of their works from its
listing of eight classes of businesses and specific indication of over
130 professions.1?! The circuit court concluded that placing Regu-
lus Books’ activity under the license tax ordinance’s catchall provi-
sion was forced, strained, or contrary to reason; it put the imposi-
tion of the BPOL license tax on any unnamed business solely in the
hands of the Commissioner of Revenue.'?2 The trial court ordered
the 2018 tax, penalties, and interest to be refunded, abated the
2019 tax assessment, and awarded $762 for the payment of costs
to Regulus Books.193

On the City’s appeal of the circuit court decision to the Supreme
Court of Virginia, the supreme court upheld the circuit court’s de-
cision awarding a refund to Regulus Books, but did not reach the
question of whether the ordinance is unconstitutionally vague, as
it found that Klug’s business neither provides a service under the
ordinance, nor falls under the ordinance’s catchall provision for re-
pair, personal or business service.194

The supreme court wrote:

Regulus’s commercial activity cannot constitute a ‘business service’
because it does not fall under the more general term of ‘service,” as
defined by the Ordinance or in accordance with the word’s ordinary
meaning. . . .Writing a literary work then licensing that work to a
publisher as Klug does through Regulus is not performing a service.19°

Because the circuit court ruled in favor of Regulus, and under
Virginia precedent a decision can be sustained when the result is
correct but for a different reason, the supreme court affirmed the
decision.'®¢ However, the supreme court determined that the lower
court erred in granting Regulus certain litigation costs because
“Regulus’s transcript fees, transcript shipping fees, pro hac vice
admission fees, and fees for case file copy requests were not

191. Id.
192. Id.
193. Id.
194. Id.at__, 873 S.E.2d at 85.
195. Id.
196. Id.



124 UNIVERSITY OF RICHMOND LAW REVIEW [Vol. 57:95

essential for the prosecution of the suit. Therefore, Regulus may
not recover these fees.”197

CONCLUSION

The 2022 Session and Special Session of the Virginia General
Assembly enacted fewer bills involving state and local taxation.
The vast majority of the tax bills that did pass addressed mostly
targeted and technical changes in the tax laws, with several nota-
ble exceptions. First, the new statute providing for an elective
pass-through entity tax, coupled with a refundable tax credit to
offset the entity’s tax, represents Virginia’s foray into the state and
local tax cap work-around that several states have recently ado-
pted. Second, tightening up sales and use tax and transient occu-
pancy tax for booking overnight accommodations through the use
of third-party accommodation intermediaries provides clarity on
who is to be responsible for collecting and remitting both the sales
tax and the transient occupancy tax. This legislation is most wel-
come and should improve compliance with the tax collection and
remittance processes. On the local tax side, establishing the valu-
ation approach to data center fixtures is very important. As Vir-
ginia actively seeks to expand its growth market of data centers,
setting forth the designated valuation methodology now should re-
duce subsequent compliance issues and potential litigation result-
ing from those issues.

On the litigation front, we see the prior years of acceleration in
real estate property tax litigation stabilizing and possibly subsid-
ing. BPOL tax still generates a sizeable amount of litigation. There
has also been an increase in corporate income and tax credit litiga-
tion over the past year. I am uncertain if this is a new trend or
simply a temporary episodic uptick in court cases involving income
tax. If I were to characterize the 2021-2022 year for taxation, I
would call it steady with perhaps a bit of COVID-19 overhang.

197. Id.at __, 873 S.E.2d at 85-86.
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