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REDEFINING THE BADGES OF SLAVERY 

Nicholas Serafin * 

INTRODUCTION 

Section 2 of the Thirteenth Amendment grants Congress the au-
thority to eliminate the “badges and incidents” of slavery.1 What 
constitutes an incident of slavery is clear: the incidents of slavery 
are the legal restrictions, such as submission to a master and a ban 
on the ownership of productive property, that were inherent in the 
institution of slavery itself.2 What constitutes a badge of slavery is 
far less certain, and relatively few legal scholars have examined 
the historical meaning of the metaphor. Nevertheless, there has 
emerged a renewed interest in Section 2, such that the literature 
now abounds with proposals for eliminating contemporary badges 
of slavery. Section 2 has been cited as grounds for addressing hate 
speech,3 the removal of Confederate monuments,4 racial profiling,5 

 
  *     Assistant Professor of Law, Santa Clara University School of Law. I am grateful to 

Elizabeth Anderson, Derrick Darby, Scott Hershovitz, Don Herzog, Jack Balkin, Claire 
Priest, and members of the Santa Clara University School of Law Faculty Enrichment Com-
mittee for critical feedback. I would also like to thank the editorial staff of the University of 
Richmond Law Review. 
 1. The Civil Rights Cases, 109 U.S. 3, 20 (1883) (holding that Section 2 grants Con-
gress the “power to pass all laws necessary and proper for abolishing all badges and inci-
dents of slavery in the United States”).  
 2. See, e.g., Jennifer Mason McAward, Defining the Badges and Incidents of Slavery, 
14 U. PA. J. CONST. L. 561, 570–72 (2012) (citing various historical sources indicating that 
“an ‘incident’ of slavery was an aspect of the law that was inherently tied to or that flowed 
directly from the institution of slavery—a legal restriction that applied to slaves qua slaves 
or a legal right that inhered in slaveowners qua slaveowners”); accord George A. 
Rutherglen, The Badges and Incidents of Slavery and the Power of Congress to Enforce the 
Thirteenth Amendment, in THE PROMISES OF LIBERTY: THE HISTORY AND CONTEMPORARY 
RELEVANCE OF THE THIRTEENTH AMENDMENT 163, 164 (Alexander Tsesis ed., 2010).  
 3. See Akhil Reed Amar, The Case of the Missing Amendments: R.A.V. v. City of St. 
Paul, 106 HARV. L. REV. 124, 155 (1992). 
 4. See generally Alexander Tsesis, Confederate Monuments as Badges of Slavery, 108 
KY. L.J. 695 (2020). 
 5. See generally William M. Carter, Jr., A Thirteenth Amendment Framework for 
Combating Racial Profiling, 39 HARV. C.R.-C.L. L. REV. 17 (2004). 



1292 UNIVERSITY OF RICHMOND LAW REVIEW [Vol. 56:1291 

sexual orientation discrimination,6 violence against women,7 limi-
tations on the right to an abortion,8 sexual harassment,9 sweatshop 
labor,10 and more.11  

Yet there is a widening gulf between those who invoke the 
badges metaphor in support of contemporary legislative proposals 
and those who have examined the history of the metaphor itself. 
For legal scholars like Jack Balkin, Akhil Amar, Alexander Tsesis, 
and Andrew Koppelman, the badges metaphor can be used to char-
acterize a number of present day injustices, injustices that Con-
gress can address via its Section 2 authority.12 Lending support to 
this view is a series of modern cases, beginning with Jones v. Alfred 
H. Mayer Co., in which the Supreme Court of the United States 
held that Congress may “determine what are the badges and the 
incidents of slavery” and “translate that determination into effec-
tive legislation,” subject only to rational basis review.13 If this view 
is correct, Congress’s Section 2 authority is more expansive than is 
commonly recognized and Section 2 can be used to address a num-
ber of contemporary injustices.  

 
 6. David P. Tedhams, The Reincarnation of “Jim Crow”: A Thirteenth Amendment 
Analysis of Colorado’s Amendment 2, 4 TEMP. POL. & C.R. L. REV. 133, 134 (1994). 
 7. See Jeffrey J. Pokorak, Rape as a Badge of Slavery: The Legal History of, and 
Remedies for, Prosecutorial Race-of-Victim Charging Disparities, 7 NEV. L.J. 1 (2006); see 
also Joyce E. McConnell, Beyond Metaphor: Battered Women, Involuntary Servitude and the 
Thirteenth Amendment, 4 YALE J.L. & FEMINISM 207, 209 (1992); Pamela Bridgewater, 
Reproductive Freedom as Civil Freedom: The Thirteenth Amendment’s Role in the Struggle 
for Reproductive Rights, 3 J. GENDER RACE & JUST. 401, 403 (2000); Marcellene Elizabeth 
Hearn, Comment, A Thirteenth Amendment Defense of the Violence Against Women Act, 146 
U. PA. L. REV. 1097, 1100 (1998).  
 8. Andrew Koppelman, Forced Labor: A Thirteenth Amendment Defense of Abortion, 
84 NW. U. L. REV. 480, 483–84 (1990). 
 9. Jennifer L. Conn, Sexual Harassment: A Thirteenth Amendment Response, 28 
COLUM. J.L. & SOC. PROBS. 519, 519 (1995). 
 10. Samantha C. Halem, Slaves to Fashion: A Thirteenth Amendment Litigation 
Strategy to Abolish Sweatshops in the Garment Industry, 36 SAN DIEGO L. REV. 397, 398 
(1999). 
 11. See, e.g., Sarah C. Courtman, Comment, Sweet Land of Liberty: The Case Against 
the Federal Marriage Amendment, 24 PACE L. REV. 301, 328 (2003). 
 12. See Jack M. Balkin, The Reconstruction Power, 85 N.Y.U. L. REV. 1801 (2010); 
Amar, supra note 3, at 155; Koppelman, supra note 8, at 483–84; Tsesis, supra note 4. 
 13. 392 U.S. 409, 440 (1968); see also Runyon v. McCrary, 427 U.S. 160, 170 (1976) 
(reaffirming Jones’ holding that under Section 2 Congress has the power “rationally to 
determine what are the badges and the incidents of slavery, and . . . to translate that 
determination into effective legislation” (citation omitted)); Griffin v. Breckenridge, 403 U.S. 
88, 105 (1971) (concluding that “Congress was wholly within its powers under § 2 of the 
Thirteenth Amendment in creating a statutory cause of action for Negro citizens who have 
been the victims of conspiratorial, racially discriminatory private action aimed at depriving 
them of the basic rights that the law secures to all free men”). 
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The problem is that while this scholarship may be convincing in 
some respects, rarely do these authors offer much historical evi-
dence regarding the meaning of the badges metaphor itself. More-
over, recent Articles by George Rutherglen, Jennifer Mason 
McAward, and William Carter, Jr. have examined the history of 
the metaphor and have plausibly argued that Congressional au-
thority under Section 2 is narrowly restricted. Broadly speaking, 
this latter group of legal scholars argues that the badges metaphor 
possesses a limited, historically determined meaning that cannot 
sustain most contemporary Section 2 proposals.14 Drawing on legal 
history and on the original public meaning of the badges metaphor, 
these scholars contend that in the Postbellum legal context the 
badges metaphor referred narrowly to practices that threatened to 
reimpose chattel slavery or its de facto equivalent.15 Since few, if 
any, contemporary injustices threaten to reimpose chattel slavery 
or its de facto equivalent, few, if any, badges of slavery remain. 
Hence, on this view, Congress generally lacks a predicate for the 
exercise of its Section 2 authority, and should Congress attempt to 
enact new Section 2 legislation, heightened judicial scrutiny would 
be warranted. 

No one has yet attempted to defend an expansive view of Section 
2 by appealing to legal history and to the original public meaning 
of the badges metaphor. This Article provides just such a defense. 
While legal scholars advocating for a narrow understanding of Sec-
tion 2 present a compelling case, I argue in this Article that previ-
ous scholarship on the badges metaphor has overlooked just how 
often and how broadly the badges metaphor appeared in American 
public discourse. Furthermore, previous scholarship on the badges 
metaphor has misidentified the legal origins of the term.16 By in-
troducing new historical and legal evidence I shall demonstrate 
that the badges metaphor, both in popular discourse and as a legal 
term of art, has always possessed a broad range of application. 
More specifically, I argue that the badges metaphor referred to 
state actions or social customs that stigmatized subordinate social 
groups. On the view I shall defend, laws or social customs that im-
pose stigmatic harms upon particular groups are appropriate tar-
gets of Section 2 legislation.  

 
 14. See infra Part I. 
 15. See infra section I.A. 
 16. See infra note 18. But see infra section II.A. 
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In Part I, I canvass recent legal scholarship regarding the 
badges metaphor and contemporary applications of Section 2. I 
demonstrate that existing scholarship on the history of the badges 
metaphor largely cuts against an expansive understanding of Sec-
tion 2. While my overall aim is to vindicate an expansive under-
standing of Section 2, legal scholars advocating for a restrictive un-
derstanding of Section 2 draw upon historical, textual, and legal 
evidence that cannot be ignored. Moreover, scholars who seek to 
eradicate contemporary badges of slavery have generally not en-
gaged with the history of the metaphor.17 As a result, most contem-
porary badges proposals are not obviously grounded in any 
broader, historically grounded account of Congress’s Section 2 au-
thority. 

In Part II, I revisit the history of the badges metaphor. I trace 
the origins of the badges metaphor to the Greco-Roman practices 
of physically marking slaves and other low status individuals. I 
then survey the development of the metaphor within feudal Europe 
and the appearance of the metaphor within eighteenth-century 
American political discourse. The history I survey reveals that the 
badges metaphor extended beyond race and chattel slavery to gen-
der- and class-based subordination. This is in part because the 
badges metaphor grew out of the republican intellectual tradition, 
according to which slavery consisted of the public or private exer-
cise of arbitrary authority. I then consider the history of the badges 
metaphor in American constitutional law. Many constitutional law 
scholars have claimed that the badges metaphor first appears in 
early postbellum cases such as United States v. Rhodes, Blyew v. 
United States, and the Civil Rights Cases.18 As I demonstrate, how-
ever, the badges metaphor appears much earlier, in Dred Scott v. 
Sandford. The metaphor’s appearance in Dred Scott is deeply re-
vealing and supports an expansive reading of Section 2, yet it has 
been overlooked by contemporary legal scholars.  

Finally, in Part III, I discuss how Section 2 should be applied to 
contemporary issues. To ground this discussion, I consider the con-
stitutionality of the Matthew Shepard and James Byrd, Jr., Hate 
Crimes Prevention Act, a 2009 piece of federal legislation that Con-
gress enacted in part under Section 2. While proponents of the 

 
 17. See infra notes 72–75. 
 18. See, e.g., Rutherglen, supra note 2, at 172; accord McAward, supra note 2, at 563; 
Akhil Reed Amar, Intratextualism, 112 HARV. L. REV. 747, 826 n.301 (1999); Balkin, supra 
note 12, at 1817 n.64; James Gray Pope, Section 1 of the Thirteenth Amendment and the 
Badges and Incidents of Slavery, 65 UCLA L. REV. 426, 428 (2018). 
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restrictive interpretation have criticized the constitutionality of 
the Act, I argue that, given the historical usage of the badges met-
aphor, the Act is well within Congress’s Section 2 authority. I then 
consider arguments for citing Section 2 as grounds for legislation 
targeting violence against women. I conclude by arguing that, in 
light of the history of the badges metaphor, any group that is sin-
gled out for status-based deprivations of rights, liberties, or privi-
leges warrants Section 2 protection. 

I.  THE RESTRICTIVE INTERPRETATION 

In the Civil Rights Cases the Supreme Court held that Section 2 
of the Thirteenth Amendment grants Congress the “right to enact 
all necessary and proper laws for the obliteration and prevention 
of slavery with all its badges and incidents.”19 While the phrase 
“badge of slavery” had been in circulation for some time, during the 
antebellum period literal slave badges were exceedingly rare, and 
references to the badges of slavery were plainly metaphorical.20 Yet 
the Civil Rights Cases majority did not offer a clear definition of 
the metaphor, leaving undefined the full extent of Congress’s Sec-
tion 2 authority. An interpretation of the badges metaphor is thus 
required in order to identify the limits of Congress’s Section 2 au-
thority. It is important to identify these limits because the poten-
tial scope of application of Section 2 is vast: the Thirteenth Amend-
ment contains no state action requirement;21 the Amendment can 
sustain legislation applicable to persons of all races;22 and, 
 
 19. 109 U.S. 3, 21 (1883). 
 20. See Rutherglen, supra note 2, at 165 (citation omitted). 
 21. Civil Rights Cases, 109 U.S. 3 at 20 (stating that the Thirteenth Amendment “is not 
a mere prohibition of State laws establishing or upholding slavery, but an absolute declara-
tion that slavery or involuntary servitude shall not exist in any part of the United States”).  
 22. See United States v. Rhodes, 27 F. Cas. 785, 793 (Cir. Ct. D. Ky. 1866) (holding that 
the Thirteenth Amendment “throws its protection over everyone, of every race, color, and 
condition”); The Slaughterhouse Cases, 83 U.S. (16 Wall.) 36, 72 (1873) (asserting that 
“[u]ndoubtedly while negro slavery alone was in the mind of the Congress which proposed 
the thirteenth article, it forbids any other kind of slavery, now or hereafter. If Mexican pe-
onage or the Chinese coolie labor system shall develop slavery of the Mexican or Chinese 
race within our territory, this amendment may safely be trusted to make it void”); McDonald 
v. Santa Fe Trail Transp. Co., 427 U.S. 273, 286 (1976) (holding that 42 U.S.C. § 1981, 
“which derives its operative language from § 1 of the Civil Rights Act of 1866 . . . explicitly 
applies to ‘all persons,’ including white persons”); Griffin v. Breckenridge, 403 U.S. 88, 102 
(1971) (concluding that § 1985(3), enacted under the Thirteenth Amendment, applies to “ra-
cial, or perhaps otherwise class-based, invidiously discriminatory” private conspiracies); 
Shaare Tefila Congregation v. Cobb, 481 U.S. 615 (1987) (holding that § 1982 applies to 
discrimination targeting Jewish individuals); Saint Francis Coll. v. Al-Khazraji, 481 U.S. 
604, 613 (1987) (holding that § 1981 applies to discrimination targeting individuals of Ara-
bian ancestry because “Congress intended to protect from discrimination identifiable classes 
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according to current precedent, Congress may define the badges of 
slavery subject only to rational basis review.23  

Legal scholars working on the history and meaning of the badges 
metaphor aim to provide historically informed guidelines for Sec-
tion 2 legislation. According to Jennifer Mason McAward, for ex-
ample, from historical work on the badges metaphor legal scholars 
can derive “an objective methodology under which Congress and 
the courts can analyze the historical record and translate that 
analysis into workable constraints on legislation.”24 McAward ar-
gues that the metaphor’s historically narrow range of usage indi-
cates that Congress’s authority under Section 2 is similarly con-
strained. In her view, the badges metaphor possesses a “finite, 
historically determined range of meaning,” and from this histori-
cally determined range of meaning one can derive a principled ba-
sis for preventing against Congressional overreach.25 

As I discuss below, legal scholars who have examined the history 
of the badges metaphor have tended to take a much narrower view 
of Congress’s Section 2 authority than legal scholars who have ap-
plied the badges metaphor to contemporary legal issues. According 
to McAward, for example, the claim that “Section 2 of the Thir-
teenth Amendment confers on Congress a broad power to legislate 
against discrimination generally overlooks this precise terminol-
ogy and tends to devalue the immediate aftermath of the slave sys-
tem.”26 In light of his reading of the badges metaphor, William M. 
Carter, Jr. is similarly skeptical of views according to which Con-
gressional authority under Section 2 extends to “any discrimina-
tion that is suffered because of membership in any identifiable 
group.”27 Both scholars present a plausible and historically-sup-
ported account of the badges metaphor and of Section 2. In the fol-
lowing Part, I unpack these views; in Part II, I defend a historically 
grounded but more expansive view of the badges metaphor. 

 
of persons who are subjected to intentional discrimination solely because of their ancestry 
or ethnic characteristics”). 
 23. See Jones v. Alfred H. Mayer Co., 392 U.S. 409, 443 (1968).  
 24. See McAward, supra note 2, at 568. 
 25. Jennifer Mason McAward, The Scope of Congress’s Thirteenth Amendment 
Enforcement Power After City of Boerne v. Flores, 88 WASH. U. L. REV. 77, 144 (2010). 
 26. See McAward, supra note 2, at 566. 
 27. See William M. Carter, Jr., Race, Rights, and the Thirteenth Amendment: Defining 
the Badges and Incidents of Slavery, 40 U.C. DAVIS L. REV. 1311, 1366 (2006). 
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A.  From Political Rhetoric to Legal Term of Art 

Only recently have legal scholars begun to examine the histori-
cal usage and meaning of the badges metaphor. While there is no 
scholarly consensus per se, for the sake of clarity I shall present 
the work of these scholars as a more or less unitary interpretive 
framework, which I will refer to as the “restrictive” interpretation 
of the badges metaphor.28 According to the restrictive interpreta-
tion, there existed a rhetorical or political usage of “badge of slav-
ery,” which was common in political discourse during the antebel-
lum period, and a distinctively legal usage of the metaphor, which 
was not.29 On this view, though often invoked in political argu-
ment, the common, public usage of the metaphor lacked the rela-
tive clarity and stability of meaning of a legal term of art.30 What-
ever its original meaning, or meanings, in political discourse, the 
badges metaphor initially had no distinctively legal significance.  

According to the restrictive interpretation, the badges metaphor, 
as a piece of political rhetoric, first circulated in the speeches and 
writings of American abolitionists and republican politicians, for 
whom the badges metaphor primarily referred to the public asso-
ciation of African American skin color with chattel slavery.31 For 
example, “in an argument before the Supreme Court in 1843, a 
lawyer for a slave seeking freedom . . . offered the following obser-
vation about American slavery: ‘Colour in a slaveholding state is a 
badge of slavery. It is not so where slavery does not exist.’”32 Simi-
larly, during Congressional debates over the Civil Rights Act of 
1866, Senator James Harlan of Iowa, describing the Roman 

 
 28. For a similar characterization of this debate, see George Rutherglen, The Thirteenth 
Amendment, the Power of Congress, and the Shifting Sources of Civil Rights Law, 112 
COLUM. L. REV. 1551 (2012). 
 29. See McAward, supra note 2, at 576 (asserting that “[a]ntebellum legal references to 
the ‘badge of slavery’ were relatively infrequent, but the term was commonly used in the 
rhetoric of abolitionists as well as the mainstream press”); accord Rutherglen, supra note 2, 
at 166 (observing that “[u]nlike its legal use, the political use of [the badges metaphor] was 
common in the antebellum era”). 
 30. See McAward, supra note 2, at 575 (asserting that “[i]t is possible to identify a range 
of meanings for the term but difficult to define it precisely”); accord Rutherglen, supra note 
2, at 164, 166 (noting that the metaphor referred generally to “evidence of political 
subjugation” but possesses “inherent ambiguity”). 
 31. See Rutherglen, supra note 2, at 166; accord McAward, supra note 2, at 576 (arguing 
that “[a]ntebellum legal references to the ‘badge of slavery’ were relatively infrequent, but 
the term was commonly used in the rhetoric of abolitionists as well as the mainstream 
press”). 
 32. See Rutherglen, supra note 2, at 166 (citation omitted). 
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practice of slavery, noted that “[c]olor at Rome was not even a 
badge of degradation. It had no application to the question of slav-
ery.”33  

To be sure, as proponents of the restrictive interpretation 
acknowledge, skin color was perhaps not the only badge of slavery. 
During these same debates the Act’s sponsor, Senator Lyman 
Trumbull, defined a badge of servitude as “any statute which is not 
equal to all, and which deprives any citizen of civil rights which are 
secured to other citizens.”34 While this would seem to cut against 
the restrictive interpretation, McAward argues that Trumbull is 
here simply equating the badges metaphor with the legal incidents 
of slavery.35 Similarly, for the abolitionist William Lloyd Garrison, 
antimiscegenation laws constituted “a disgraceful badge of servi-
tude.”36 Yet, according to Rutherglen, “this sense of ‘badge’ rarely 
appeared in the law of slavery.”37 Overall, for proponents of the re-
strictive interpretation, throughout the nineteenth century the 
badges metaphor “had a relatively narrow range of meanings, re-
ferring to the color of an African American’s skin or other indica-
tions of legal and social inferiority connected with slavery.”38  

After emerging in nineteenth-century political discourse as a 
metaphorical reference to skin color and to the incidents of Ameri-
can slavery, the badges metaphor was then adopted by the federal 
courts.39 According to proponents of the restrictive interpretation, 
and in the view of many other constitutional scholars, the origins 
of the metaphor as a distinctly legal term of art can be traced to a 
series of federal court cases concerning the scope of Congress’s en-
forcement power under Section 2.40 For instance, in the 1866 case 
United States v. Rhodes, Justice Noah Swayne, riding circuit, ob-
served that free African Americans during the antebellum period 
“had but few civil and no political rights in the slave states. Many 
of the badges of the bondman’s degradation were fastened upon 
them.”41 Justice Joseph Bradley, dissenting in the 1871 case Blyew 

 
 33. See CONG. GLOBE, 38th Cong., 1st Sess. 1438 (1864). 
 34. See CONG. GLOBE, 39th Cong., 1st Sess. 474 (1866). 
 35. See McAward, supra note 2, at 578. 
 36. See Rutherglen, supra note 2, at 165 (citation omitted). 
 37. See Rutherglen, supra note 2, at 166. 
 38. See McAward, supra note 2, at 581. 
 39. See Rutherglen, supra note 2, at 172 (arguing that the “trajectory of [the 
metaphor’s] rise to prominence was from Senator Trumbull to Justice Bradley[’s]” majority 
opinion in the Civil Rights Cases).  
 40. See infra section I.A. 
 41. 27 F. Cas. 785, 793 (Cir. Ct. D. Ky. 1866). 
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v. United States, asserted that to “deprive a whole class” of the 
right to provide testimony in criminal prosecutions “is to brand 
them with a badge of slavery; is to expose them to wanton insults 
and fiendish assaults; is to leave their lives, their families, and 
their property unprotected by law.”42 

Writing for the majority roughly a decade later in the Civil 
Rights Cases, Justice Bradley once again invoked the metaphor, 
arguing that Section 2 “clothes Congress with power to pass all 
laws necessary and proper for abolishing all badges and incidents 
of slavery in the United States.”43 But Bradley construed the met-
aphor narrowly, limiting the badges of slavery to public laws that 
approximated the “burdens and incapacities [that] were the insep-
arable incidents of [slavery].”44 According to Bradley, during the 
antebellum period private acts of discrimination targeting free Af-
rican Americans were not considered badges of slavery, because 
“no one, at that time,” thought that African Americans ought to be 
“admitted to all the privileges enjoyed by white citizens,” such as 
equal access to public facilities.45 

The restrictive interpretation maintains that the metaphor’s 
transformation into a distinctively legal term of art constituted a 
break with the metaphor as political rhetoric.46 On this view, from 
Rhodes to the Civil Rights Cases the metaphor was “transform[ed] 
and broaden[ed] . . . to refer to the broader set of political, civil, and 
legal disadvantages imposed on slaves, former slaves, and free 
blacks.”47 This transformation followed post-emancipation at-
tempts to re-enslave newly freed Black people, such that the 
badges metaphor, in the postbellum legal context, came to refer to 
public laws that threatened to reimpose chattel slavery or its de 
facto equivalent.48 

In sum, proponents of the restrictive interpretation closely link 
the badges metaphor to the incidents of slavery and to postbellum 
practices that approximated the incidents of slavery. According to 
this view, there existed a rhetorical or political usage of the badges 

 
 42. 80 U.S.  (13 Wall.) 581, 599 (1872) (Bradley, J., dissenting).  
 43. The Civil Rights Cases, 109 U.S. 3, 20 (1883).  
 44. Id. at 22. 
 45. Id. at 25. 
 46. See McAward, supra note 2, at 575 (claiming that the metaphor’s “meaning 
appeared to evolve from the antebellum to postbellum eras, particularly as it migrated from 
colloquial to legal use”).  
 47. Id. at 578. 
 48. Id. at 569, 581. 
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metaphor distinct from the legal term of art; the metaphor, as a 
legal term of art, referred to the incidents of slavery, and to legal 
disabilities imposed upon newly freed African Americans that ap-
proximated the incidents of slavery; and, the federal judiciary first 
took up the metaphor in cases such as Blyew, Rhodes, and the Civil 
Rights Cases as a gloss on the scope of Congressional authority un-
der Section 2. From this historical analysis, proponents of the re-
strictive interpretation conclude that Congress’s contemporary 
Section 2 authority is limited to addressing contemporary legal at-
tempts to reestablish chattel slavery or its de facto equivalent. Sec-
tion 2, according to this view, is “prophylactic,” in the sense that 
Section 2 forbids “conduct beyond actual enslavement” in order to 
prevent the “de facto reemergence” of slavery.49 

In Part II, I criticize these claims and offer an alternative view 
of the badges metaphor. First, however, to get a sense of what is at 
stake, I shall introduce some of the main questions concerning the 
badges metaphor and the scope of Section 2. 

B.  Defining the Scope of Section 2 

It is helpful to frame the relationship between the badges meta-
phor and Section 2 as revolving around a set of interrelated ques-
tions.50 First, to which groups does the metaphor apply? Is the im-
position of a badge of slavery limited to the descendants of slaves 
or to racial and ethnic minorities generally, or can badges of slav-
ery be imposed upon other groups as well? Second, to which prac-
tices does the metaphor refer? Is the badges metaphor limited to 
practices that were integral to or closely associated with chattel 
slavery, or should other, less central aspects of chattel slavery fall 
within its scope? In this survey I shall describe approaches as re-
strictive or expansive depending upon the answers they provide to 
the above questions, though these descriptive labels are intended 
merely to situate different views in relation to the literature as a 
whole.  

To which groups does the badges metaphor apply? The most re-
strictive approach to Section 2 identifies African Americans as the 
only group to which the badges metaphor can apply. Though this 
approach is generally rejected by courts and scholars, it is not with-
out some prima facie support. As I noted above, according to the 

 
 49. See McAward, supra note 25, at 143. 
 50. This framing roughly follows that of McAward. See McAward, supra note 2, at 605. 
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restrictive interpretation, the badges metaphor was used primarily 
to refer to the skin color of African Americans and to legal burdens 
associated with enslavement.51 Moreover, while members of the 
Reconstruction Congress evinced concern for other racial groups, 
African Americans were foremost in mind during the debates over 
the Thirteenth Amendment and other Reconstruction-era legisla-
tion.52 No plausible approach to the badges metaphor—or to the 
Thirteenth Amendment more broadly—can overlook the centrality 
of African American subjugation to American chattel slavery and 
to the badges thereof. On the other hand, the Thirteenth Amend-
ment was written in race-neutral terms, and subsequent court 
precedent has confirmed that the Thirteenth Amendment extends 
to other racial groups.53 Thus, while concern for the subjugation of 
African Americans surely lies at the heart of the Thirteenth 
Amendment, the power to eliminate the badges of slavery under 
Section 2 may extend to other groups as well.  

Much of the current debate surrounding the scope of the badges 
metaphor takes place between these two poles. Broadly speaking, 
proponents of a relatively expansive approach to Section 2 support 
the application of the badges metaphor to any social group that is 
subjected to some key aspect of American chattel slavery. Sydney 
Buchanan first staked out this position. According to Buchanan, 
any act of arbitrary, group-based prejudice imposes upon its vic-
tims a badge of slavery.54 This is because, Buchanan argues, “[a] 
chief vice of the institution of slavery was its arbitrary irrationality 
. . . .”55 Moreover, Buchanan claims, supporters of the Thirteenth 
Amendment and of the 1866 Civil Rights Act “were intensely con-
cerned with [group-based] prejudice.”56 Thus, for Buchanan, 

 
 51. See supra text accompanying notes 31, 33. 
 52. John Hayakawa Torok, Reconstruction and Racial Nativism: Chinese Immigrants 
and the Debates on the Thirteenth, Fourteenth, and Fifteenth Amendments and Civil Rights 
Laws, 3 ASIAN AM. L.J. 55, 57 (1996) (“The congressional debates on citizenship for Blacks 
included discussions of Chinese immigrants because they were in the United States, and 
their very presence made necessary a determination of their possible inclusion as citizens.”); 
see also Jacobus tenBroek, Thirteenth Amendment to the Constitution of the United States: 
Consummation to Abolition and Key to the Fourteenth Amendment, 39 CALIF. L. REV. 171, 
202 (1951) (“The anti-slavery backgrounds of the Civil War amendments are conceded by 
all.”). 
 53. See supra note 22 and accompanying text.  
 54. G. Sidney Buchanan, The Quest for Freedom: A Legal History of the Thirteenth 
Amendment, 12 HOUS. L. REV. 1070, 1074 (1975) (“There is nothing in this language that 
confines the enforcement power of Congress to the protection of any particular race or class 
of persons.”). 
 55. Id. at 1073. 
 56. Id. at 1076. 
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legislation targeting widespread, arbitrary, group-based prejudice 
is a valid exercise of Congressional authority under Section 2, re-
gardless of the identity of the group toward which this prejudice is 
directed.  

Jack Balkin defines slavery more narrowly than Buchanan but 
defends a view that is perhaps just as expansive. According to Bal-
kin, “[s]lavery was not just legal ownership of people; it was an 
entire system of conventions, understandings, practices, and insti-
tutions that conferred power and social status and maintained eco-
nomic and social dependency.”57 Thus, for Balkin, if Congress is to 
eliminate the badges of slavery it must “disestablish all the insti-
tutions, practices, and customs associated with slavery and make 
sure they can never rise up again.”58 Balkin defends a “class-pro-
tecting strategy,” according to which Congress may protect minor-
ity groups from practices that would deny them equal citizenship.59 
For instance, Balkin argues that Congress could rationally con-
clude that certain practices impose second-class citizenship upon 
women and LGBTQ individuals, implying that his approach ex-
tends to any group subject to systematic private or public discrim-
ination.60 

Contemporary Section 2 proposals generally follow Buchanan 
and Balkin in assuming that other groups can bear a badge of slav-
ery.61 But proponents of the restrictive interpretation have taken 
issue with this assumption. William M. Carter, Jr., for example, 
maintains that inclusive approaches to the badges metaphor “min-
imize[] the Amendment’s historical context and marginalize[] the 
reality of chattel slavery and its effects upon the enslaved and so-
ciety by treating slavery merely as a stepping stone to the admit-
tedly laudable goal of combating all forms of inequality.”62 Accord-
ing to Carter, though nonracial groups may be subjects of Section 
2 legislation, a badges of slavery claim must evince a fairly close 
connection to the history of American chattel slavery. Section 2 leg-
islation must target practices that are “closely tied to the struc-
tures supporting or created by the system of slavery.”63  

 
 57. Balkin, supra note 12, at 1817. 
 58. Id. 
 59. Id. at 1852. 
 60. Id. at 1835–36, 1851–52. 
 61. See supra text accompanying notes 54, 57–60. 
 62. Carter, supra note 27, at 1366. 
 63. Id. at 1369. 
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McAward, pressing a number of structural and historical points, 
defends perhaps the most restrictive approach to the badges met-
aphor. Expansive approaches, she argues, would encroach upon 
the judiciary, for they would “allow Congress to grant substantial 
civil rights protections to groups that the Supreme Court has not 
yet deemed to be suspect or quasi-suspect classes deserving of 
heightened federal protection under the Fourteenth Amend-
ment.”64 Moreover, as a historical matter, McAward takes issue 
with Buchanan’s claim that Reconstruction Republicans were con-
cerned with group-based prejudice per se. As McAward reads the 
historical record “the clear expectation was that [Section 2] con-
cerned itself specifically with race and the legacy of American slav-
ery.”65 In McAward’s view, Section 2 only licenses Congress “to pro-
tect people from the badges and incidents of slavery imposed on 
account of race or previous condition of servitude,” a conclusion 
that would clearly rule out Section 2 proposals that include nonra-
cial groups.66 

To which practices does the badges metaphor refer? Contempo-
rary scholars differ over the range of contemporary practices that 
can be thought to impose a badge of slavery, and much of this de-
bate turns on questions similar to those surveyed above, namely, 
the historical usage of the badges metaphor; the nature of chattel 
slavery and its aftermath; the pre- and post-enactment legislative 
record; and the extent to which Reconstruction changed the struc-
ture of the American government.67 

Here, again, Sydney Buchanan’s work on the Thirteenth Amend-
ment stands as the most expansive approach to Section 2 legisla-
tion. Recall that, for Buchanan, the central evil of slavery consisted 
of widespread group-based prejudice.68 Widespread, group-based 
prejudice, Buchanan argues, has the “capacity to clog the channels 
of opportunity.”69 The victims of such prejudice “tend[] to be 
thwarted at every turn in [their] pursuit of normal human endeav-
ors.”70 In other words, victims of widespread group-based prejudice 
suffer the same general type of harm as did the victims of chattel 

 
 64. McAward, supra note 2, at 613. 
 65. Id. 
 66. Id. at 614. 
 67. See infra section I.A. 
 68. See Buchanan, supra note 54, at 1073. 
 69. Id. at 1078. 
 70. Id. 



1304 UNIVERSITY OF RICHMOND LAW REVIEW [Vol. 56:1291 

slavery, and so Congress possesses the authority under Section 2 
to prevent such prejudices from taking root. 

Balkin defends a similarly open-ended view of Congress’s Sec-
tion 2 authority. According to Balkin, the “badges and incidents of 
slavery” refers to “all the institutions, practices, and customs asso-
ciated with slavery.”71 Since Congress possesses the power to elim-
inate the badges of slavery, Balkin argues, “Congress has the 
power to dismantle the interlocking social structures and status-
enforcing practices that were identified with slavery or that ration-
alized and perpetuated it.”72 For Balkin, as well as Buchanan, the 
badges metaphor would seemingly justify Section 2 legislation that 
reaches the kind of group-based prejudice that, when brought be-
fore a court, now generally falls under the Equal Protection Clause 
of the Fourteenth Amendment. One consequence of this approach 
is that Section 2 might cover a broader range of persons and con-
duct than that covered by the Equal Protection clause, given that 
the Thirteenth Amendment has no state action requirement.73  

Other scholars applying the badges metaphor to contemporary 
legal issues have not generally defended or cited more expansive 
views of Section 2 authority. Rather, contemporary applications of 
the badges metaphor tend to rely on specific, individual compari-
sons between evils that persisted under slavery and present day 
concerns. Jeffrey J. Pokorak, for example, observes that “antebel-
lum prejudices and practices kept the prosecution of rape of a Black 
woman a rare, if extant, occurrence.”74 In Pokorak’s view, contem-
porary disparities in the legal protections afforded to Black female 
victims of rape thus constitute badges of slavery.75 Andrew Koppel-
man argues that anti-abortion laws impose involuntary servitude 
upon pregnant women who would otherwise terminate their preg-
nancies, violating Section 1 of the Thirteenth Amendment.76 But 
such laws also violate Section 2, Koppelman argues, “[b]ecause the 
subordination of women, like that of blacks, has traditionally been 
reinforced by a complex pattern of symbols and practices, [and] the 

 
 71. See Balkin, supra note 12, at 1817. 
 72. Id. 
 73. Id. at 1806. 
 74. Pokorak, supra note 7, at 7. 
 75. Id. at 22. 
 76. Andrew Koppelman, Forced Labor, Revisited: The Thirteenth Amendment and 
Abortion, in THE PROMISES OF LIBERTY: THE HISTORY AND CONTEMPORARY RELEVANCE OF 
THE THIRTEENTH AMENDMENT 226, 227 (Alexander Tsesis ed., 2010). 



2022] REDEFINING THE BADGES OF SLAVERY 1305 

amendment’s prohibition extends to those symbols and prac-
tices.”77  

Contemporary applications of the badges metaphor tend to fol-
low a similar argumentative strategy. That is, scholars offering 
contemporary Section 2 proposals have tended to assume that pre-
sent-day inequities that are sufficiently analogous to a central as-
pect or aspects of chattel slavery constitute badges of slavery.78 
While I am sympathetic to such arguments, and while my analysis 
of the badges metaphor in Part II is intended to vindicate an ex-
pansive view of Section 2, it is nevertheless hard to deny that the 
badges metaphor has been “often-invoked but under-theorized.”79 
For example, note that, while Balkin draws upon the history of the 
metaphor, the few examples he cites are primarily references to 
the incidents of chattel slavery, not its badges, and thus do not ob-
viously support his broader view, namely, that Congress, utilizing 
its Section 2 authority, may eliminate all contemporary “status-
enforcing practices.”80 Similarly, though Koppelman draws a plau-
sible analogy between child-birth and indentured servitude, he 
presents almost no historical evidence regarding the usage of the 
badges metaphor in support of his conclusion that laws restricting 
access to abortion impose badges of slavery.81  

Proponents of the restrictive interpretation have constructed a 
far more historically supported account of the meaning of the 
badges metaphor and the contours of Section 2. McAward, for ex-
ample, citing the early postbellum statements of litigators, legisla-
tors, and Supreme Court justices, argues that two conditions must 
be met for a contemporary practice to impose a badge of slavery. 
Recall that, on the restrictive interpretation, the badges metaphor, 
as a legal term of art, referred to the incidents of slavery and to 
laws that attempted to reimpose chattel slavery or its de facto 
equivalent upon African Americans.82 This usage suggests that 
 
 77. Id. at 233. 
 78. See, e.g., Jennifer L. Conn, Sexual Harassment: A Thirteenth Amendment Response, 
28 COLUM. J.L. & SOC. PROBS. 519, 551 (1995) (discussing the maltreatment of female slaves 
and concluding that “today’s working women experience some of the same differences in 
their treatment based exclusively on their sex”); see also David P. Tedhams, The 
Reincarnation of “Jim Crow:” A Thirteenth Amendment Analysis of Colorado’s Amendment, 
4 TEMP. POL. & C.R. L. REV. 133, 165 (1994) (asserting that, analogous to “Jim Crow” laws, 
Colorado’s Amendment 2 imposed a badge of slavery by stigmatizing gay and lesbian 
individuals). 
 79. See McAward, supra note 2, at 564. 
 80. See Balkin, supra note 12, at 1817. 
 81. See Koppelman, supra note 8, at 487. 
 82. See supra section I.A. 
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Section 2 legislation targeting the badges of slavery must be lim-
ited to addressing contemporary practices that “mirror a historical 
incident of slavery.”83 Section 2 is prophylactic, in that it may only 
reach contemporary practices, public or private, that “pose a risk 
of causing the renewed legal subjugation of the targeted class.”84 
Given that the badges metaphor “is ambiguous and potentially ex-
pansive, and Congress could easily manipulate it to cover conduct 
far removed from the historical core of the slave system itself,” 
these limiting conditions provide guidance to courts reviewing Sec-
tion 2 legislation for Congressional overreach.85  

To get a sense of the practical implications of this debate, it is 
helpful to consider a few examples. Again, according to the restric-
tive interpretation, Section 2 legislation may only address conduct 
that, “left unaddressed, would have the cumulative effect of subor-
dinating an entire race to the point that it would render it unable 
to participate in and enjoy the benefits of civil society.”86 According 
to this view, the Civil Rights Act of 1866 is a paradigmatic example 
of Section 2 legislation that satisfies the restrictive interpretation, 
for the Act “addressed state laws that sought to reimpose the inci-
dents of slavery by restricting freed slaves’ fundamental civil lib-
erties.”87 By contrast, most modern applications of the badges met-
aphor address conduct that, though wrongful, would not lead to the 
reimposition of chattel slavery or its de facto equivalent. Regard-
less of one’s normative commitments, it is hard to believe that laws 
forbidding gay marriage or restricting access to abortion would re-
duce gay people or women to chattel slaves or indentured servants; 
nor would such laws plausibly threaten to reestablish chattel slav-
ery. Thus, for proponents of the restrictive interpretation, Section 
2 provides no authority to Congress to address these injustices. 

Proponents of the restrictive interpretation do not limit their 
analysis only to hypothetical uses of Section 2. Consider, for exam-
ple, the Matthew Shepard and James Byrd, Jr., Hate Crimes Pre-
vention Act (“HCPA”). The HCPA includes two sections, 249(a)(1) 
and 249(a)(2), identifying the classifications that receive protection 
under the Act. Section 249(a)(1) establishes criminal penalties for 
assaults motivated by the victim’s “actual or perceived race, color, 

 
 83. See McAward, supra note 2, at 622. 
 84. Id. 
 85. See McAward, supra note 25, at 137. 
 86. See McAward, supra note 2, at 629. 
 87. Id. at 628. 
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religion, or national origin.”88 Section 249(a)(1) was enacted pursu-
ant to Congress’s Thirteenth Amendment Section 2 authority to 
eradicate the badges and incidents of slavery. The Act’s findings 
section states that “[s]lavery and involuntary servitude were en-
forced, both prior to and after the adoption of the 13th amendment 
to the Constitution of the United States, through widespread pub-
lic and private violence directed at persons because of their race, 
color or ancestry.”89 According to this section, “eliminating racially 
motivated violence is an important means of eliminating, to the 
extent possible, the badges, incidents, and relics of slavery and in-
voluntary servitude.”90  

Section 249(a)(2) of the HCPA establishes criminal penalties for 
assaults motivated by the victim’s “gender, sexual orientation, gen-
der identity, or disability.”91 Though § 249(a)(2) was enacted pur-
suant to Congress’s Commerce Clause authority, it is likely that 
the constitutionality of § 249(a)(2) will ultimately depend upon 
Congress’s Section 2 authority. This is because, in light of contem-
porary Commerce Clause jurisprudence, it is doubtful that Con-
gress’s Commerce Clause authority is sufficient to sustain 
§ 249(a)(2).92 This leaves Section 2 as the other possible source of 
legislative authority for this section of the Act. As Calvin Massey 
observed, § 249(a)(2) will survive “only if courts accept the fiction” 
that the badges of slavery include nonracial badges of slavery.93  

For proponents of the restrictive interpretation, the HCPA is 
likely unconstitutional. Section 249(a)(2) is unconstitutional be-
cause the badges concept referred specifically to race-based chattel 
slavery.94 But § 249(a)(1) is also unconstitutional because, on the 
restrictive interpretation, Section 2 legislation is warranted only if 
such legislation targets conduct that, left unchecked, would lead to 
the reestablishment of chattel slavery or its de facto equivalent, 

 
 88. 18 U.S.C. § 249(a)(1). 
 89. 18 U.S.C. § 249 (2012) (quoting National Defense Authorization Act for Fiscal Year 
2010, Pub. L. No. 111-84, 123 Stat. 2835). 
 90. Id. 
 91. 18 U.S.C. § 249(a)(2).  
 92. United States v. Morrison, 529 U.S. 598, 610–11 (observing that “Lopez’s review of 
Commerce Clause case law demonstrates that in those cases where we have sustained fed-
eral regulation of intrastate activity based upon the activity’s substantial effects on inter-
state commerce, the activity in question has been some sort of economic endeavor” (citing 
United States v. Lopez, 514 U.S. 549, 559–60 (1995)). 
 93. See Calvin Massey, The Effect of Shelby County on Enforcement of the 
Reconstruction Amendments, 29 J.L. & POL. 397, 425–26 (2014). 
 94. See McAward, supra note 2, at 630 (defining a badge of slavery as “public or 
widespread private action, based on race or previous condition of servitude”). 
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and “it is mercifully difficult to envision any racist act” such “that 
one could reasonably fear the return of an entire race (or even a 
single individual of that race) to slavery or legally subordinate sta-
tus.”95 At the very least, Congress has provided no evidence indi-
cating a causal connection between racially motivated violence and 
the reestablishment of chattel slavery.96 For proponents of the re-
strictive interpretation, because Congress has neglected to provide 
evidence establishing a link between bias-motivated violence and 
the reemergence of chattel slavery, § 249(a)(1) likely outruns Con-
gress’s Section 2 authority. 

Finally, note that the restrictive interpretation is also at odds 
with the Court’s holding in Jones, that Congress may define the 
badges of slavery subject only to rational basis review.97 If, as the 
restrictive interpretation maintains, the badges metaphor pos-
sesses “a finite range of meaning that is tied closely to the core 
aspects of the slave system and its aftermath,” courts confronted 
with challenges to Section 2 legislation must carefully scrutinize 
such legislation to ensure that Congress has not extended the con-
cept beyond its original scope of application.98 Thus, whereas Jones 
requires that Section 2 legislation be submitted only to rational 
basis review, McAward “would revise Jones by clarifying that Con-
gress’s discretion is limited to identifying which badges and inci-
dents of slavery it will address—not defining them outright—and 
then determining how it will address them.”99 Moreover, for propo-
nents of the restrictive interpretation, revising Jones in this way 
would have the added benefit of bringing the Court’s Thirteenth 
Amendment jurisprudence more into line with its recent Four-
teenth Amendment jurisprudence.100 

 
 95. See id. at 626. 
 96. Jennifer Mason McAward, McCulloch and the Thirteenth Amendment, 112 COLUM. 
L. REV. 1769, 1807 (2012) (asserting that § 249(a)(1) “lacks any indication that the victims 
of race-based hate crimes are at risk of having their Section 1 rights violated, either by being 
treated as slaves or denied basic civil freedom; nor does the analysis feature any finding 
that federalizing such crimes will alleviate that risk”). 
 97. Jones v. Alfred H. Mayer Co., 392 U.S. 409, 443–44 (1968). 
 98. See McAward, supra note 25, at 142. 
 99. Id. 
 100. Id. at 138 (noting that “one would expect Congress’s Section 2 power and Jones to 
be cabined in the same way that City of Boerne cabined Congress’s Fourteenth Amendment 
enforcement powers”). But see Alexander Tsesis, Congressional Authority to Interpret the 
Thirteenth Amendment, 71 MD. L. REV. 40, 40–42 (2011) (arguing that “the historical and 
jurisprudential background of the Thirteenth Amendment indicates that Boerne’s congruent 
and proportional test is inapplicable to the judicial review of Thirteenth Amendment en-
forcement authority”). 
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To be sure, the restrictive interpretation is not wholly at odds 
with contemporary uses of Section 2. For example, McAward raises 
the possibility that disparate impact claims might fall under Sec-
tion 2.101 But on her view, in order to sustain such claims it would 
have to be shown that the disparities in question, if left un-
addressed, would bring about the reemergence of chattel slavery, 
involuntary servitude, or their de facto equivalents, and “[t]his 
could be a very difficult showing to make.”102 Ultimately it is un-
clear whether, in practice, the restrictive interpretation would al-
low for any contemporary Section 2 legislation, though proponents 
of the restrictive interpretation accept this result as “the unavoid-
able consequence of remaining true to Supreme Court doctrine that 
Section 1 protects only against slavery and coerced labor and to the 
prophylactic purpose of Section 2 legislation.”103 

Overall, the restrictive interpretation constitutes a plausible, 
historically grounded interpretation of the badges metaphor, an in-
terpretation that rules out virtually all contemporary proposals for 
eradicating purported badges of slavery. Few of these proposals 
have engaged at length with the history of the metaphor; none 
have demonstrated that the targeted conduct, left unaddressed, 
would bring about the reemergence of chattel slavery, involuntary 
servitude, or their de facto equivalents. In many cases, this argu-
ment would be rather difficult to defend. Having set forth the main 
issues, I shall now turn to the badges metaphor itself. As I demon-
strate in the next Part, the history of the badges metaphor is sig-
nificantly underexplored and thus warrants further analysis on its 
own. After revisiting this history, I shall present and defend an 
expansive account of Section 2.  

II.  REDEFINING THE BADGES OF SLAVERY 

The restrictive interpretation of the badges metaphor rests on 
three key claims: first, that in American political discourse the 
metaphor, though somewhat vague, primarily referred to African 
American skin color and to the incidents of chattel slavery; second, 
that the metaphor as it appeared in American political discourse 
was distinct from the metaphor as a legal term of art; and, third, 
that the legal term of art first emerged in early postbellum 

 
 101. See McAward, supra note 2, at 610 & n.253. 
 102. Id. at 617 & n.290. 
 103. Id. at 627. 
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Supreme Court cases solely as a reference to the attempted re-en-
slavement of newly freed African Americans.104 For proponents of 
the restrictive interpretation, contemporary applications of the 
badges metaphor under Section 2 are historically supported and 
thus constitutionally sound only if they similarly target attempts 
to reestablish chattel slavery or its de facto equivalent. On this 
view, since few contemporary injustices threaten to reestablish 
chattel slavery or its de facto equivalent, Section 2 is largely dead 
letter.  

In this Part, I introduce historical evidence that rebuts each of 
these claims. Contemporary scholarship on Section 2 overlooks a 
great deal of the intellectual history of the badges metaphor and 
thus misconstrues the meaning of the metaphor in American polit-
ical discourse and jurisprudence. This is likely due in part to the 
fact that the badges metaphor was actually not a single term but 
rather a cluster of tropes referring to various stigmatizing laws and 
customs. Indeed, as proponents of the restrictive interpretation 
acknowledge, politicians, judges, and others often used synony-
mous constructions, such as “badge of degradation,” “badge of dis-
grace,” “badge of servitude,” and “badge of subjection,” inter-
changeably with “badge of slavery.”105 Other, similar constructions 
referred to laws or social practices restricting the rights of African 
Americans as imposing a “mark of servitude”106 or “mark of degra-
dation,”107 phrases that drew upon the literal definition of a badge 
as a “distinctive device, emblem, or mark.”108 Taking these synon-
ymous constructions are taken into account, it is clear that the lin-
guistic norms governing usage of the badges metaphor were far 
more expansive than the restrictive interpretation allows.  

I demonstrate in this section that the badges metaphor was for 
centuries a common trope in the Western political tradition. Orig-
inating in the Roman Republican practice of physical status mark-
ings, the metaphor was taken up in the seventeenth and eight-
eenth centuries by republican critics of monarchical government, 
feminist and labor activists, and other moral reformers. As a legal 

 
 104. See infra section I.A. 
 105. See McAward, supra note 2, at 578 (equating “badge of degradation” and “badge of 
servitude” with “badge of slavery”); see also Rutherglen, supra note 2, at 168 (noting usage 
of “badge of degradation” to refer to slavery). 
 106. ANONYMOUS, AFRICAN SERVITUDE: WHEN, WHY, AND BY WHOM INSTITUTED. BY 
WHOM, AND HOW LONG, SHALL IT BE MAINTAINED? 12 (1860). 
 107. See infra section II.C. 
 108. See Rutherglen, supra note 2, at 165.  
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term of art, the badges metaphor first appeared not in Rhodes, 
Blyew, and the Civil Rights Cases, as is commonly claimed, but in 
the majority and concurring opinions in Dred Scott v. Sanford. A 
close reading of Chief Justice Roger Taney’s majority opinion in 
Dred Scott demonstrates that the badges metaphor referred to 
state actions or social customs that stigmatized subordinate social 
groups. In the following section, I discuss the implications of adopt-
ing a stigma-based interpretation of the badges metaphor for Sec-
tion 2 legislation. 

A.  Origins and Development 

The origins of the badges metaphor lie in the Greco-Roman prac-
tices of marking slaves, convicts, prisoners of war, and other low 
status individuals. To some extent status markings were a solution 
to the practical problem of identification; as many Athenians rec-
ognized, slaves made up a significant proportion of the Athenian 
population yet could not be reliably distinguished from free citi-
zens.109 In his commentaries on the Athenian constitution, for ex-
ample, Pseudo-Xenophon claims despairingly that in Athens 
slaves and citizens were often indistinguishable.110 Writing ap-
proximately eighty years later, Aristotle attempts to solve the 
problem by suggesting that “[i]t is nature’s intention also to erect 
a physical difference between the bodies of freemen and those of 
slaves.”111 Yet, he admits, frequently enough slaves have the ap-
pearance of freemen, and vice versa.112 

Writing contemporaneously, (the actual) Xenophon describes 
one conventional solution for identifying slaves, namely, affixing a 
“public mark” onto the slave’s body.113 Branding or, more com-
monly, tattooing the skin was used by the Greeks to identify and 
derogate low-status individuals, particularly slaves, prisoners of 

 
 109. R.K. SINCLAIR, DEMOCRACY AND PARTICIPATION IN ATHENS 196–97 (1991) (noting 
that while estimates vary widely, slaves in classical Athens likely made up somewhere be-
tween one-fourth and one-third of the total population). 
 110. E.C. Marchant, Pseudo-Xenophon (Old Oligarch), Constitution of the Athenians, 
THE PERSEUS PROJECT, https://www.perseus.tufts.edu/hopper/text?doc=Perseus%3Atext%3 
A1999.01.0158 [https://perma.cc/4MNV-J7QB] (arguing that “if it were customary for a 
slave . . . to be struck by one who is free, you would often hit an Athenian citizen by mistake 
on the assumption that he was a slave.” The problem, he claims, is that “[f]or the people 
there are no better dressed than the slaves and metics, nor are they any more handsome”). 
 111. ARISTOTLE, POLITICS bk. 1, at 17 (Ernest Barker, trans., Oxford Univ. Press 1995). 
 112. Id. 
 113. XENOPHON, Ways and Means, in SCRIPTA MINORA 213 (Jeffrey Henderson ed., E.C. 
Marchant trans., Harv. Univ. Press 1925). 
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war (who were often sold into slavery), and convicts.114 Delinquent 
slaves and convicts often had their faces tattooed with the name of 
their crimes.115 In the Laws, for instance, Plato proposes that “if 
anyone is caught committing sacrilege, if he be a slave or a 
stranger, let his offence be written on his face and his hands.”116 
The Greek term for puncturing or marking the skin, στίζειν, re-
ferred to marks, στῐ́γμᾰ, or stigma, signifying disgrace and degra-
dation.117  

Under the Roman Empire slaves were also marked by tattoos or 
brands; however, Roman slaves were also fitted with a signaculum, 
a lead stamp or badge affixed permanently around the neck.118 In 
addition to evidence documenting literal badges of slavery, there is 
at least some evidence that slave badges were understood meta-
phorically as well. As Rutherglen points out, in the Annals, Tacitus 
writes of an episode in which a conquered king requests through 
an intermediary that he not have to “endure any badge of slav-
ery.”119 Interestingly, however, the phrase used, imaginem servitii, 
refers to an “image” or “likeness” of servitude, not to a literal badge, 
or signaculum, which is understandable in light of the fact that 
accompanying the king’s plea is a list of acts, such as surrendering 
his sword, that would not constitute a literal badge but would, for 
a king, surely give off an image of subjugation.120  

Though the origins of the badges metaphor lie in antiquity, it is 
not until the seventeenth and eighteenth centuries that one finds 
it in widespread use. While the use of metal slave collars persisted 
well into the eighteenth century, during this period the scope of the 
badges metaphor greatly expands.121 For example, for hundreds of 
years prior to the American Civil War, writers throughout the Eng-
lish-speaking world used the metaphor, or a variant, to condemn 
perceived acts of political oppression in the form of taxation122, 

 
 114. C.P. Jones, Stigma: Tattooing and Branding in Graeco-Roman Antiquity, 77 J. 
ROMAN STUD. 139, 147 (1987). 
 115. Id. at 147–48. 
 116. PAGE DUBOIS, SLAVES AND OTHER OBJECTS 108 (2003). 
 117. See Jones, supra note 114, at 142–43. 
 118. ALISON E. COOLEY, THE CAMBRIDGE MANUAL OF LATIN EPIGRAPHY 101–02, 197–98 
(2012). 
 119. See Rutherglen, supra note 2, at 163, 166 & n.23 (citations omitted). 
 120. TACITUS, THE ANNALS bk. XV, ch. XXXI, at 262–63 (Jeffrey Henderson ed., John 
Jackson trans., Harv. Univ. Press 1937). 
 121. William W. Heist, The Collars of Gurth and Wamba, 4 REV. ENG. STUD. 361, 362–
64 (1953) (discussing the usage of metal serf collars in eighteenth-century Scotland). 
 122. 1 WILLIAM BLACKSTONE, COMMENTARIES ON THE LAWS OF ENGLAND *314–15. 
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tything123, tributary payments124, the imposition of curfews,125 and 
political borders.126 In seventeenth-century England, members of 
the egalitarian, republican Leveller and Digger movements ob-
jected to copyhold tenure as “the ancient and almost antiquated 
badge of slavery.”127 Writing nearly a century later, David Hume 
argued that the English monarch’s prerogative of wardship, which 
permitted the monarch to take over the profits of an estate in cer-
tain circumstances, constituted a badge of slavery.128 Eighteenth-
century writers invoked the badges metaphor in condemnation of 
police entry into private homes,129 economic restrictions on colonial 
commercial activity,130 and cultural forms of oppression: according 
to William Blackstone, for example, a badge of slavery was imposed 
upon the English during the eleventh-century Norman Conquest 
of England, because the occupiers forced English courts to use the 
French language.131  

While slave badges of a sort were in use in various parts of the 
United States throughout the eighteenth and nineteenth centu-
ries, the practice was uncommon.132 References to the badges of 
slavery in this period are plainly metaphorical and refer to other 
forms of subordination, such as the wearing of livery—a uniform, 
badge, or other visual element “signify[ing] possession and 

 
 123. JAMES TYRRELL, BIBLIOTHECA POLITICA: OR, AN ENQUIRY INTO THE ANTIENT 
CONSTITUTION OF THE ENGLISH GOVERNMENT WITH RESPECT TO THE JUST EXTENT OF THE 
REGAL POWER, AND THE RIGHTS AND LIBERITES OF THE SUBJECT 548 (London, 1718). 
 124. THOMAS GREENWOOD, THE FIRST BOOK OF THE HISTORY OF THE GERMANS: 
BARBARIC PERIOD 426–27 (London, Longman, Rees, Orme & Co. 1836). 
 125. SOCIETY FOR PROMOTING CHRISTIAN KNOWLEDGE, THE HISTORY OF ENGLAND 24 
(London, 6th ed. 1854) (describing as a badge of servitude a “law directing that all fires 
should be put out at the tolling of a bell at eight o’clock”). 
 126. FRANCIS PALGRAVE, THE LORD AND THE VASSAL: A FAMILIAR EXPOSITION OF THE 
FEUDAL SYSTEM IN THE MIDDLE AGES; WITH ITS CAUSES AND CONSEQUENCES 82–83 (London, 
John W. Parker 1844) (observing that ancient German tribes “considered it a badge of 
servitude to be obliged to dwell in a city surrounded by walls”). 
 127. Joan Thirsk, Agrarian Problems and the English Revolution, in TOWN AND 
COUNTRYSIDE IN THE ENGLISH REVOLUTION 169, 184 (Roger Charles Richardson ed., 1992). 
 128. DAVID HUME, TOBIAS SMOLLETT & THOMAS SMART HUGHES, THE HISTORY OF 
ENGLAND 363 (1834). 
 129. JOHN PHILLIP REID, THE CONCEPT OF LIBERTY IN THE AGE OF THE AMERICAN 
REVOLUTION 41–42 (1988). 
 130. 2 ADAM SMITH, AN INQUIRY INTO THE NATURE AND CAUSES OF THE WEALTH OF 
NATIONS 424–25 (M. Garnier ed., Edinburgh, 1806). 
 131. 4 WILLIAM BLACKSTONE, COMMENTARIES *317; Mark Cartwright, The Impact of the 
Norman Conquest of England, WORLD HIST. ENCYC. (Jan. 23, 2019), https://www.world 
history.org/article/1323/the-impact-of-the-norman-conquest-of-england [https://perma.cc/7 
TCA-FKMD].  
 132. See Rutherglen, supra note 2, at 165. 
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ownership, that of the lord over the servant.”133 Some Americans 
loudly condemned the wearing of livery; in an 1882 Congressional 
debate New York House Representative William Robinson furi-
ously declared that “Jefferson would never [have] let one of his em-
ployés” wear this “degrading . . . badge of slavery.”134 Austrian 
journalist Francis Joseph Grund noted the “unwillingness of the 
poorer classes of Americans to hire themselves out as servants” 
and their refusal to “submit to the degradation of wearing a livery 
or any other badge of servitude.”135 American jurists also tied the 
badges metaphor to signifiers and practices associated with feudal 
hierarchy. In the Civil Rights Cases, for example, the majority 
notes that, during the Ancien Régime “all inequalities and obser-
vances exacted by one man from another were servitudes, or 
badges of slavery,” which the revolutionary National Assembly, “in 
its effort to establish universal liberty, made haste to wipe out and 
destroy.”136 Likely the majority is referring to the National Assem-
bly’s Decree on the Abolition of the Nobility, which abolished, 
among other signifiers of hierarchy, the wearing of livery.137  

Nineteenth-century feminists also commonly invoked the 
badges metaphor. In an early feminist work, Appeal of One Half 
the Human Race, Women, William Thompson and Anna Wheeler 
draw an extended analogy between sexual subordination and slav-
ery.138 In their view, “woman’s peculiar efforts and powers . . . are 
looked upon as an additional badge of inferiority and disgrace.”139 
Similarly, in his well-known nineteenth century feminist essay 
The Subjection of Women, John Stuart Mill points to the social ben-
efits to be gained “by ceasing to make sex . . . a badge of subjec-
tion.”140 In a letter to the abolitionist Gerrit Smith, Elizabeth Cady 
Stanton claims that nineteenth-century women’s dress, which was 
both visually distinctive and physically confining, was a sort of 
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RELATIONS 66 (London, Longman, Rees, Orme, Brown, Green & Longman 1837). 
 136. 109 U.S. 3, 21 (1883). 
 137. THE FRENCH REVOLUTION SOURCEBOOK 113 (John Hardman ed., 1999). 
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 139. Id. at 206. 
 140. JOHN STUART MILL, THE SUBJECTION OF WOMEN (1869), reprinted in 21 THE 
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259, 336 (John M. Robson ed. 1984). 
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badge, for it signified that one was a member of a low status group: 
“why proclaim our sex on the house-tops” asks Stanton, “seeing 
that it is a badge of degradation, and deprives us of so many rights 
and privileges wherever we go?”141 African American women held 
in bondage were doubly disadvantaged in this respect, in that slave 
clothing signified both subordinate gender status and subordinate 
racial status. For example, Harriet Ann Jacobs, in her memoir, In-
cidents in the Life of a Slave Girl, describes the cheap linsey-wool-
sey dress given to her by her master’s wife as “one of the badges of 
slavery.”142 

Pointing to similarities between the plight of disenfranchised 
women and that of disenfranchised African Americans, the suffra-
gist activist Virginia Minor observed of nineteenth-century women 
that “[h]er disfranchised condition is a badge of servitude.”143 Stan-
ton used the badges metaphor to compare abolitionism and the 
burgeoning women’s rights movement, arguing that “[t]he badge of 
degradation is the skin and sex.”144 Similarly, in a letter decrying 
the denial of women’s voting rights, the abolitionist William Lloyd 
Garrison writes of his “hope . . . to see the day when neither com-
plexion nor sex shall be made a badge of degradation.”145 The suf-
fragist activist Angelina Grimke, protesting the segregation of 
Quaker meeting houses by seating herself in an area reserved for 
Black people, explained that “[w]hile you put this badge of degra-
dation on our sisters, we feel that it is our duty to share it with 
them.”146 

Others saw in the American system of slavery a more general 
denigration of labor itself. An 1864 editorial in the New York Times 
notes one welcome effect of emancipation, namely, that “labor, los-
ing its badge of degradation should become honorable.”147 William 
Jay, drafter of the constitution of the American Anti-Slavery 

 
 141. 1 HISTORY OF WOMAN SUFFRAGE 885 (Elizabeth Cady Stanton et al. eds., New York, 
Fowler & Wells 1881). 
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Argument, Minor v. Happersett, 88 U.S. (21 Wall.) 162 (1875).  
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1860), in 1 THE SELECTED PAPERS OF ELIZABETH CADY STANTON AND SUSAN B. ANTHONY: 
IN THE SCHOOL OF ANTI-SLAVERY, 1840 TO 1866 409, 414 (Ann D. Gordon ed., 1997). 
 145. 3 HISTORY OF WOMAN SUFFRAGE 885 (Elizabeth Cady Stanton et al. eds. New York, 
Charles Mann Printing Co. 1886). 
 146. 1 HISTORY OF WOMAN SUFFRAGE 394 (Elizabeth Cady Stanton et al. eds., New York, 
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 147. The Freedmen in South Carolina, N.Y. TIMES, Feb. 28, 1864, at 2. 
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Society, argued that, for the emancipated slave, “labor is no longer 
the badge of his servitude.”148 Though such texts specifically dis-
cuss the connotation of labor in the midst of chattel slavery, there 
was a more general worry that labor itself stigmatized the laborer, 
regardless of complexion. For example, Booker T. Washington ar-
gues in Up from Slavery that “[t]he whole machinery of slavery was 
so constructed as to cause labour, as a rule, to be looked upon as a 
badge of degradation, of inferiority.”149 Massachusetts Senator and 
abolitionist Henry Wilson invoked this worry as a reason for pass-
ing the Thirteenth Amendment, which would, he claimed, uplift 
“the poor white man . . . impoverished, debased, dishonored by the 
system that makes toil a badge of disgrace.”150 The British pam-
phleteer and parliamentarian William Cobbet similarly railed 
against working-class poverty, which, he claimed was “the great 
badge, the never-failing badge of slavery.”151 

This broad range of meaning is evident even in the statements 
of anti-slavery Congressmen during debates over how to best assist 
free African Americans. For example, though the political origins 
of the badges metaphor are commonly traced to Congressional de-
bates over the Civil Rights Act of 1866, this is not the first appear-
ance of the phrase in the Congressional record.152 During 1864 Sen-
ate debates over the repeal of the Fugitive Slave Acts and the first 
Freedmen’s Bureau Act, Massachusetts Senator and Chair of the 
Senate’s Select Committee on Slavery and Freedom Charles 
Sumner repeatedly invoked the metaphor to condemn racial segre-
gation in public facilities as well as the pernicious political influ-
ence of the slave-holding states more generally. “The Fugitive 
Slave Bill,” Sumner declared, was “imposed upon the North as a 
badge of subjugation.”153 In a later speech, defending a provision of 
the Freedmen’s Bureau Act that guaranteed court access to newly 
freed African Americans, Sumner argued that unequal access to 
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civil and military tribunals constituted a “disability [and] exclu-
sion” that imposed “the badge of [S]lavery.”154  

According to the restrictive interpretation, during the antebel-
lum period the badges metaphor primarily referred to the legal in-
cidents of chattel slavery or to the status connotations of Black 
skin.155 However, as we have seen, historically the metaphor has 
possessed a broad range of meanings. During the antebellum pe-
riod the metaphor was invoked in condemnation not just of racial 
injustice but also of unjust economic and political relations, includ-
ing those based on gender and class.156 Moreover, as Sumner’s us-
age indicates, a badge of slavery could be imposed even upon free 
African Americans who faced unequal access to public facilities. 
The first premise of the restrictive interpretation, that in American 
political discourse the metaphor referred only to African American 
skin color and to the incidents of chattel slavery, is belied by the 
historical examples presented above.  

Even for American critics of chattel slavery the metaphor was 
not limited to the legal incidents of racialized chattel slavery or to 
the status connotations of Black skin; rather, the metaphor could 
refer to a variety of signifiers associated with racial hierarchy, such 
as segregated seating and racially exclusionary access to public in-
stitutions. References to skin color, gendered dress, uniforms, 
manual labor, and physical segregation imply that badges of slav-
ery were visible signifiers of subordinate social status.157 But the 
badges metaphor denoted other forms of subordination as well. 
Taxation, tything, tributary payments, the imposition of curfews, 
and Fugitive Slave Acts were also condemned as badges of slavery, 
indicating that the badges metaphor was not strictly limited to vis-
ible signifiers.158 In fact, as I discuss below, in one of the badges’ 
metaphors earliest appearances in American constitutional law, 

 
 154. CHARLES SUMNER, A BRIDGE FROM SLAVERY TO FREEDOM: SPEECH OF HON. 
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 156. To be fair, Rutherglen and McAward both acknowledge that the badges metaphor 
is found outside of American discourse regarding chattel slavery; yet they do not take into 
account the extensive linguistic and conceptual history of the metaphor, nor do they attempt 
to incorporate this history into their analyses of Section 2. 
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 158. See supra notes 122–26 and accompanying text; see also supra note 151 and accom-
panying text. 
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the metaphor refers not to visible signifiers but to stigmatizing 
laws and social customs.159 

The badges metaphor, then, was not strictly limited to visual 
signifiers but included other indicators of subordinate status. 
What unifies the various invocations of the badges metaphor, then, 
is not any particular type of signifier. Rather, it is a concern for 
social signifiers, of whatever sort, that stigmatize and degrade 
members of a discrete social group who are deprived of important 
rights or liberties. A rough definition of a badge of slavery thus 
runs as follows: a badge of slavery is a public indicator of subordi-
nate political or social status. This reading of the badges metaphor 
makes the best sense of the historical usages I surveyed above. 
Moreover, it has the virtue of drawing a close connection between 
the equal protection principle underlying both the Thirteenth and 
Fourteenth Amendments.160 

B.  The Badges of Republican Slavery 

This rough definition of the badges metaphor is a useful starting 
point; however, it is incomplete. To see this, we must move beyond 
particular examples to examine the conceptual framework under-
lying the badges metaphor’s many uses. In short, the badges met-
aphor must be understood in light of the republican conceptual 
framework that structured much eighteenth and nineteenth Amer-
ican political discourse regarding slavery and subordination. 
Eighteenth and nineteenth-century American political discourse 
drew deeply from two fonts of republican thought.161 The first was 

 
 159. See infra section II.C. 
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Missing Amendments: R.A.V. v. City of St. Paul, 106 HARV. L. REV. 124, 157 & n.180 (1992) 
(discussing the Thirteenth and Fourteenth Amendments and arguing that “[n]either 
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whole”). As I have argued elsewhere, equal protection, in the Fourteenth Amendment con-
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of low-status social signifiers. See Nicholas Serafin, In Defense of Immutability, 2020 BYU 
L. REV. 275, 278–79 (2020). 
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that of republican Rome. For Roman historians such as Tacitus, 
Livy, Cicero, Sallust, and Gaius, liberty is understood in terms of 
the basic distinction between citizen and slave.162 As Gaius writes 
in his Institutes, in legal terms a citizen was sui juris, or under his 
own authority, whereas a slave was potestate domini, that is, sub-
ject to the jurisdiction of their masters.163 As such, slaves were 
“perpetually subject or liable to harm or punishment,” or to other 
arbitrary interference, from their masters.164 But slavery was not 
thought of as a strictly legal condition. Roman moralists and his-
torians believed that anyone who was subject to the will of another, 
whether as a matter of public authority or private power, lived in 
a state of servitude.165 Not just individuals but entire political com-
munities could be considered slaves in this sense.166 

The distinction between the citizen, who is in some significant 
respect independent, and the slave, whose choices can be arbitrar-
ily interfered with, is not only central to republican thought;167 it 
is also central to eighteenth and nineteenth-century American po-
litical discourse concerning slavery. In political pamphlets and 
other public writings, educated eighteenth-century Americans, 
well-versed in the works of Tacitus and the other major Roman 
historians, self-consciously drew upon the republican conception of 
slavery.168 In John Adams’ work, for example, the badges metaphor 
appears amidst a number of references to Tacitus’ view of slavery; 
Tacitus, as I noted above, provides one of the earliest examples of 
 
EIGHTEENTH-CENTURY COMMONWEALTHMAN: STUDIES IN THE TRANSMISSION, 
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(1994); Daniel T. Rodgers, Republicanism: The Career of a Concept, 79 J. AM. HIST. 11, 13–
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theory, see generally Cass R. Sunstein, Beyond the Republican Revival, 97 YALE L.J. 1539, 
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the badges metaphor.169 Educated nineteenth-century Americans 
also would have been familiar with classical views of slavery, and 
references to antiquity similarly colored nineteenth-century politi-
cal discourse.170  

To fully appreciate how deeply the Roman republican vocabulary 
influenced American discourse on slavery, it is necessary to con-
sider a second source of republican rhetoric, namely, the writings 
of seventeenth-century English Commonwealthmen such as Henry 
Neville, James Harrington, and Algernon Sidney.171 These writers 
exhibited a similar indebtedness to the Roman republican concep-
tion of slavery. According to Sidney, for example, “he is a slave who 
serves the best and gentlest man in the world, as well as he who 
serves the worst; and he does serve him if he must obey his com-
mands, and depends upon his will.”172 For the Commonwealthmen, 
slavery was very often described as subjection to arbitrary, which 
is to say unchecked, power. Similarly, Sidney held that “[l]aws are 
not made by [k]ings . . . because [n]ations will be governed by 
[r]ule, and not [a]rbitrarily.”173 For Sidney, “the multitude [who 
live] under the yoke” of an arbitrary ruler bear “a badge of slav-
ery.”174 

Eighteenth-century American writers widely adopted the con-
cepts and vocabulary of Sidney and other Commonwealthmen. In 
eighteenth-century political texts, for example, ‘arbitrary,’ be-
comes a watchword denoting tyrannical power, especially that 
wielded by the British monarchy over the colonies. According to 
one author, the British government possessed “a settled, fixed plan 
for enslaving the colonies, or bringing them under arbitrary 
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government.”175 For many eighteenth-century Americans, a despot 
was a ruler “bound by no law or limitation but his own will,” and 
the exercise of arbitrary power characterized despotic regimes.176 

Nineteenth-century labor republicans and abolitionists were 
also wont to rely, implicitly or explicitly, on this rhetoric. Labor 
republican Seth Luther, for instance, decried the “tyrannical gov-
ernment of the mills,” which, he claimed, was defined by “one sided 
and arbitrary rule” over wage laborers.177 Angelina Grimke, whose 
invocation of the badges metaphor I noted above, wrote of the “ar-
bitrary power” that slave owners wielded over slaves.178 In a letter 
from William Lloyd Garrison to the editor of the Boston Courier, 
Garrison quotes extensively from Sidney’s Discourses on Govern-
ment “in order to show, beyond all contradiction, that ALGERNON 
SIDNEY was an Abolitionist of the modern school, as ‘fanatical,’ ‘in-
cendiary,’ ‘denunciatory,’ and ‘blood-thirsty,’ as even [British abo-
litionist] George Thompson himself.”179 Garrison then proceeds to 
quote Sidney’s definition of slavery, according to which a slave is 
“a man who can neither dispose of his person or goods, but enjoys 
all at the will of his master.”180  

As the historian Eric Foner observes, in eighteenth-century 
American political discourse “slavery was primarily a political cat-
egory, shorthand for the denial of one’s personal and political 
rights by arbitrary government.”181 This usage continued into the 
nineteenth-century, influencing not just the abolitionist movement 
but the early feminist and workers’ movements as well. To be sure, 
from the fact that many eighteenth and nineteenth-century Amer-
icans used classically republican vocabulary to condemn slavery 
one cannot conclude that they understood slavery in precisely the 
same manner.182 Even among abolitionists there were deep 
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234 (1997). 
 179. Letter from William Lloyd Garrison to the Editor of the Boston Courier (Mar. 4, 
1837), in 2 WILLIAM LLOYD GARRISON, THE LETTERS OF WILLIAM LLOYD GARRISON: A HOUSE 
DIVIDING AGAINST ITSELF 1836–1840 217, 219 (Louis Ruchames ed., 1971). 
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 181. ERIC FONER, THE STORY OF AMERICAN FREEDOM 29 (1998). 
 182. See Don Herzog, Some Questions for Republicans, 14 POL. THEORY 473, 481 (1986) 
(observing that a shared republican vocabulary is consistent with profound conceptual 
differences). 
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disagreements over what were the core components of slavery.183 
Likely the same point can be made with regard to the badges met-
aphor: given the evident disagreement over what constituted slav-
ery there surely also would have been disagreement over how to 
identify its badges. It would thus be too quick to conclude from the 
evidence presented above that from usage of the badges metaphor 
one can infer a commitment to philosophical republicanism. 

At the same time, however, the badges metaphor cannot be fully 
understood shorn of the broader republican conceptual framework 
that structured eighteenth and nineteenth-century American po-
litical discourse. The restrictive interpretation requires that we ig-
nore this framework, narrowing our understanding of the badges 
metaphor to those instances in which the metaphor referred to Af-
rican American skin color or to the incidents of racialized chattel 
slavery. But this is an arbitrary restriction, for there is no evidence 
that Republicans and abolitionists limited their usage of the met-
aphor in this way, let alone other eighteenth and nineteenth-cen-
tury American political actors. Indeed, as I have shown above, 
there is a good deal of evidence demonstrating just the opposite.  

The restrictive interpretation fails to account for this evidence 
and thus is unable to explain why the badges metaphor was so of-
ten invoked in condemnation of gender and class subordination, 
not to mention other perceived injustices that bore little resem-
blance to racialized chattel slavery and its aftermath. Taking into 
account the republican background to the badges metaphor, by 
contrast, provides a plausible explanation of the metaphor’s many 
appearances in European and American political discourse. Repub-
licanism provided for European and American reformers a concep-
tual vocabulary useful for identifying and denouncing certain 
group-based deprivations of important rights and liberties. On the 
republican view, groups deprived of important rights and liberties 
possessed a separate, and unequal, status. While chattel slavery 
constituted the extreme end of status inequality, the badges meta-
phor was very often applied to inequalities that fell far short of 
racialized, chattel slavery.  

 
 183. According to William Lloyd Garrison, for example, even under a broader, republican 
understanding of slavery “[i]t seems to us an abuse of language to talk of the ‘slavery of 
wages.’” Free and Slave Labor, THE LIBERATOR, Mar. 26, 1847, at 50.  
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C.  The Badges of Slavery from Dred Scott to the Civil Rights 
Cases 

Proponents of the restrictive interpretation maintain that, in 
American political discourse, the badges metaphor referred nar-
rowly “to the color of an African American’s skin or other indica-
tions of legal and social inferiority connected with slavery.”184 As I 
demonstrated above, however, the badges metaphor was a widely 
circulated political trope, or cluster of tropes, commonly used to 
condemn subjection to arbitrary exercises of authority. The meta-
phor was never restricted only to the law of slavery but included 
discriminatory practices targeting free African Americans. The 
metaphor also ranged beyond race to include class and gender.  

The second objection to the restrictive interpretation concerns 
the origin and meaning of the metaphor within American jurispru-
dence. The badges metaphor does not first appear, as proponents 
of the restrictive interpretation assert, in Blyew, Rhodes, or the 
Civil Rights Cases. Rather, the badges metaphor appears earlier, 
in Dred Scott v. Sanford.185 Moreover, in Dred Scott Chief Justice 
Taney does not use the metaphor to refer only to the incidents of 
chattel slavery.186 As I shall demonstrate here, Taney uses the 
badges metaphor to refer to state actions or social customs that 
stigmatized African Americans, whether free or enslaved. That a 
badge of slavery could be imposed upon free African Americans, 
living in states that had permanently abolished slavery, is further 
evidence against the restrictive interpretation. 

The facts, holding, and aftermath of Dred Scott are, of course, 
well known: Scott, an enslaved African American, brought suit in 
state and then federal court, arguing that upon establishing resi-
dence in a free state and in federal territory he and his family had 
become American citizens.187 Recall that Taney’s majority opinion 

 
 184. See McAward, supra note 2, at 581. 
 185. The badges metaphor appears in both Chief Justice Taney’s majority opinion and 
in Justice Peter Daniel’s concurrence. In his concurring opinion, Justice Daniel, comparing 
American slavery to slavery in ancient Rome, notes that Roman slaves bore a “badge of 
disgrace.” Dred Scott v. Sanford, 60 U.S. (19 How.) 393, 479 (1857) (Daniel, J., concurring) 
(enslaved party) superseeded by constitutional amendment, U.S. CONST. amend XIV. I focus 
primarily on Taney’s opinion, as his usage is most clearly at odds with the restrictive inter-
pretation.  
 186. Id. at 416–17 (majority opinion). 
 187. See id. at 400. For a comprehensive overview of the issues involved in the Dred Scott 
decision, see generally DON E. FEHRENBACHER, THE DRED SCOTT CASE: ITS SIGNIFICANCE IN 
AMERICAN LAW AND POLITICS (1978). 
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is not simply intended to rebut the claim that Scott and his family 
were citizens. Taney endeavors to show more generally that Afri-
can Americans always were and always would be excluded from 
the “new political family, which the Constitution brought into ex-
istence.”188  

Taney’s argument revolves around proving that African Ameri-
cans had always been treated as an outcast group, and he repeat-
edly uses the badges metaphor to describe the stigmatizing effect 
of laws that maintained racial hierarchy. Racially discriminatory 
laws, according to Taney, “stigmatized” and “impressed . . . deep 
and enduring marks of inferiority and degradation” upon African 
Americans as a group.189 As Taney recognized, however, in some 
states, free African Americans could become citizens and vote, sug-
gesting that, even if not granted the full rights of citizenship, free 
African Americans possessed some standing within their political 
communities.190 Yet, Taney maintains that the existence of free Af-
rican Americans does not refute his argument, for free African 
Americans “were identified in the public mind with the race to 
which they belonged, and regarded as a part of the slave population 
rather than the free.”191  

Taney’s point is that even those African Americans free from the 
legal incidents of slavery nevertheless bore its badges. To support 
this claim, Taney cites several laws in free states that denied im-
portant rights and privileges to African Americans.192 It is worth 
paying particular attention to Taney’s discussion of anti-miscege-
nation statutes, for Taney focuses less on the penal function of 
these laws and more on the fact that such laws served to express 
the White majority’s view that free African Americans were less 
than full citizens. For example, Taney cites one anti-miscegenation 
law forbidding 

the marriage of any white person with any negro, Indian, or mulatto, 
and inflicts a penalty of fifty pounds upon anyone who shall join them 
in marriage; and declares all such marriage absolutely null and void, 

 
 188. Dred Scott, 60 U.S. at 406. 
 189. Id. at 416. 
 190. Id. at 572–74; FEHRENBACHER, supra note 187, at 66 (observing that “the evidence 
is that by implication, sufferance, and inadvertence they often classified [free African 
Americans] as [citizens]”). 
 191. Dred Scott, 60 U.S. at 411 (emphasis added). 
 192. See id. at 415–16. 
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and degrades thus the unhappy issue of the marriage by fixing upon 
it the stain of bastardy.193 

This law, Taney asserts, imposed a “mark of degradation” upon 
African Americans.194 But note that Taney is not referring solely to 
the legal restrictions on interracial marriage; rather, he is refer-
ring to the expressive effect of such laws.195 Anti-miscegenation 
laws, as Taney is keen to point out, placed a stain—that is, a social 
stigma—upon those who would enter into such marriages and 
upon the children of any such marriages.196 

The Dred Scott opinion is not the only text in which Taney makes 
this argument. In his 1858 “Supplement to the Dred Scott Opin-
ion,” published in response to the “various comments and reviews 
of the opinion . . . adverse to the decision of the Court,”197 Taney 
explicitly argues that the badges metaphor did not refer to the in-
cidents of slavery. According to Taney, “The Supreme Court did not 
decide the case upon the ground that the slavery of the ancestor 
affixed a mark of inferiority upon the issue which degraded them 
below the rank of citizens.”198 Rather, Taney notes,  

The argument in the opinion rests, not upon the actual condition of 
the ancestors of the plaintiff as to freedom or slavery, but is placed 
altogether upon the condition of the race to which he belonged, and 
upon the opinions then entertained by the white race universally, in 
the civilized portions of Europe and in this country, in relation to the 
powers and rights which they might justly and morally exercise over 
[African Americans].199 

In other words, for Taney, slavery did not impose a badge upon 
Africans and African Americans. Just the opposite: it was the atti-
tudes, beliefs, and social customs reinforcing Black subordination 
that imposed the badge. Black subordination “was not merely an 
admitted axiom upon which it was morally lawful to act . . . but it 
was habitually and daily acted upon by themselves in their 

 
 193. Id. at 413 (citation omitted). 
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 195. Elizabeth S. Anderson & Richard H. Pildes, Expressive Theories of Law: A General 
Restatement, 148 U. PA. L. REV. 1503, 1525 (2000) (asserting that in addition to their regu-
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 196. On the connection between stain and stigma, see Akhil Reed Amar, Attainder and 
Amendment 2: Romer’s Rightness, MICH. L. REV. 203, 208–09 (1996).  
 197. SAMUEL TYLER, MEMOIR OF ROGER BROOKE TANEY, LL.D., CHIEF JUSTICE OF THE 
SUPREME COURT OF THE UNITED STATES 607 (Baltimore, J. Murphy & Co. 1872). 
 198. Id. at 578 (emphasis added). 
 199. Id. at 578–79. 
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domestic and social relations or under their own eyes.”200 And, just 
as he had done in the official Dred Scott opinion, Taney invokes the 
social consequences of interracial marriage to confirm the point. In 
every state in the Union, Taney claimed, an interracial union was 
“deemed unnatural” and “exclude[d] [White men and women] from 
the social positions to which they were before entitled.”201 

Taney’s usage of the badges metaphor in Dred Scott and in the 
Supplement is deeply revealing, and it cuts against the restrictive 
interpretation. First, Taney’s usage of the metaphor demonstrates 
that the purported distinction between the metaphor in political 
discourse and the metaphor as a legal term of art is illusory. Con-
sider, for example, that Taney’s usage of the metaphor is echoed, 
to opposite effect, by the abolitionist William Lloyd Garrison. For 
Garrison, too, prohibitions against interracial marriage consti-
tuted “disgraceful badge[s] of servitude.”202 But note that Ruther-
glen characterizes Garrison’s usage as political, not legal. That is, 
in Rutherglen’s view, Garrison is pointing out that “[l]aws against 
miscegenation . . . did not draw out a consequence of actual slavery 
but were an indication of symbolic slavery.”203 While Rutherglen 
argues that “[t]his sense of ‘badge’ rarely appeared in the law of 
slavery,” one would be hard pressed to find a more canonical exam-
ple of nineteenth-century legal views of slavery than those ex-
pressed in Dred Scott.204  

Taney’s focus on anti-miscegenation laws reveals yet another 
weakness of the restrictive interpretation. According to the restric-
tive interpretation, a badge of slavery, as a legal term of art, re-
ferred only to laws restricting the rights of African Americans.205 
However, the antimiscegenation laws that Taney cites threatened 
punishment for White people, albeit to a lesser extent than Black 
people. White people who attempted to intermarry would be tem-
porarily made servants, a degraded status for a White citizen 

 
 200. Id. at 599. 
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and therefore a historical document of prime importance.” FEHRENBACHER, supra note 187, 
at 337. 
 205. See supra notes 46–48 and accompanying text. 
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though one still superior to that of a chattel slave.206 In Taney’s 
view, the point of such laws was to maintain an “impassable bar-
rier” between racial groups, thereby reinforcing the stigmatized 
status of African Americans as a group.207 While a law restricting 
the rights of African Americans was the most direct route to this 
outcome, the racial boundary Taney sought to defend could be re-
inforced by punishing White people as well. Only a stigma-based 
interpretation is able to explain how, in states that had perma-
nently abolished slavery, a law restricting the rights of free African 
Americans and Whites imposed a badge of slavery.  

Finally, it is important to note that Taney’s reasoning draws a 
clear connection between the badges metaphor and another con-
cept central to understanding the Thirteenth Amendment, namely, 
custom. The Thirteenth Amendment directly regulates private 
conduct, for, as the framers of the amendment were aware, social 
customs were essential to the legitimation and maintenance of the 
slave system as a whole and to the law of slavery in particular.208 
Courts relied on local customs “to fill gaps or resolve ambiguities” 
in the law of slavery as well as to “to generate the legal, social, and 
civil disabilities of the enslaved.”209 Courts cited local customs, for 
example, as justification for imposing heightened punishments for 
enslaved individuals who assaulted Whites but lesser punish-
ments for Whites who assaulted enslaved African Americans.210 By 
legally sanctioning these violent customs, courts both ratified and 
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punishment for the individual, irrespective of their race, who officiated at interracial unions. 
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reinforced their stigmatizing effect, a point to which I shall return 
in Part III. 

Taney’s usage of the badges metaphor similarly links racially 
discriminatory custom with laws maintaining African American 
subordination. As Chief Justice Taney surely must have known, a 
law annulling interracial marriages could stigmatize its targets 
only in virtue of the fact that interracial couples faced severe social 
sanction from Whites committed to maintaining racial hierar-
chy.211 Similarly, a law which fixed upon an interracial marriage 
the “stain of bastardy” also drew upon private custom, as the de-
graded status of a bastard was as much a social as a legal condi-
tion.212 The broader point is that, as Taney’s analysis indicates, a 
badge of slavery was not simply equivalent to a legal incident of 
slavery, nor was it solely a reference to skin color. Rather, a badge 
of slavery was imposed by state actions or social customs that stig-
matized subordinate groups. 

It is instructive to compare Taney’s usage of the badges meta-
phor with how the metaphor was used several decades later in the 
Civil Rights Cases. In the Civil Rights Cases, there is a telling di-
vergence between the majority and dissent regarding the meaning 
of the metaphor. Justice Bradley, writing for the majority, claims 
that prior to the abolition of slavery “[m]ere discriminations on ac-
count of race or color were not regarded as badges of slavery.”213 
“There were thousands of free colored people in this country before 
the abolition of slavery,” Bradley asserts, “yet no one, at that time, 
thought that it was any invasion of his personal status as a free-
man because he was not admitted to all the privileges enjoyed by 
white citizens, or because he was subjected to discriminations” in 
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Couple Fought in Court for their Marriage, WASH. POST (June 12, 2017), https://www.wash 
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couple-fought-in-court-for-their-marriage [https://perma.cc/L5NG-ZXP7]. 
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Ishmael’s Bane: The Sin and Crime of Illegitimacy Reconsidered, 5 PUNISHMENT & SOC’Y 
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 213. The Civil Rights Cases, 109 U.S. 3, 25 (1883). 
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access to public facilities.214 Thus, he argues, Section 2 of the Thir-
teenth Amendment cannot sustain the provisions of the Civil 
Rights Act of 1876 banning discrimination in public accommoda-
tions.215  

For proponents of the restrictive interpretation “it is not imme-
diately clear that the majority was wrong to limit the coverage of 
the Section 2 power to public actors,” because “the term ‘badge’ of 
slavery was regarded in judicial circles as a post-emancipation syn-
onym” for the incidents of slavery.216 Yet, as we have seen in Dred 
Scott, Taney, following the common meaning of the metaphor, uses 
the badges metaphor to refer to racially discriminatory laws in 
states that had abolished slavery.217 Such laws imposed badges of 
slavery not because they maintained or attempted to reimpose the 
slave system; they imposed badges of slavery because, in conjunc-
tion with the White community’s social customs, they imposed a 
stigma upon African Americans as a group.  

A more historically grounded understanding of the badges met-
aphor is to be found in Justice Marshall Harlan’s dissent. Accord-
ing to Justice Harlan, “discrimination practised [sic] by corpora-
tions and individuals in the exercise of their public or quasi-public 
functions is a badge of servitude,” and, as such, is a proper target 
of Thirteenth Amendment regulation.218 Though employing the 
metaphor to opposite ends, Harlan’s usage of the metaphor follows 
Taney’s in that it supposes that public discrimination reinforced by 
private custom may impose a badge of slavery.219 In fact, in his 
opinion Harlan invokes Dred Scott to castigate the majority’s 
cramped construal of the Reconstruction Amendments. This is a 
refrain Harlan would sound again in Plessy v. Ferguson, where 
Harlan reiterates his view that the “arbitrary separation of citizens 
on the basis of race while they are on a public highway is a badge 
of servitude.”220 Of course, the Plessy majority infamously denies 
that segregation marks African Americans with “a badge of inferi-
ority.”221 That the restrictive interpretation aligns more closely 

 
 214. Id. 
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with the Plessy majority opinion than with Harlan’s now-canonical 
dissent provides yet another reason to reject the view.222 

Ultimately the restrictive interpretation is untenable. The 
badges metaphor was by no means unique to American political 
discourse, nor did it refer solely to chattel slavery or to the inci-
dents thereof. Long before it entered American political discourse 
the badges metaphor referred to a wide variety of formal and in-
formal stigmatizing practices. American political actors who took 
up the metaphor followed this broad pattern of usage, such that for 
many politically active nineteenth-century Americans stigmatiz-
ing practices associated with race, class, and gender imposed 
badges of slavery. Moreover, the badges metaphor as a legal term 
of art, first appearing in Dred Scott, did not fundamentally deviate 
from the metaphor as found in popular or political discourse. In 
both cases a badge of slavery referred to state actions or social cus-
toms that stigmatized subordinate groups. 

III.  ERADICATING THE CONTEMPORARY BADGES OF SLAVERY 

Section 2 is not limited to preventing the reimposition chattel 
slavery or its de facto equivalent. Section 2 grants Congress the 
authority to target stigmatizing laws and social customs, for these 
practices impose a badge of slavery. I shall now discuss how this 
interpretation of Section 2 can be applied in practice. As there are 
far too many proposed uses of Section 2 to discuss in this space, the 
discussion here is meant to be illustrative. My aim is to provide a 
general approach to constructing and assessing Section 2 argu-
ments in light of the expansive interpretation I presented above. 

First, consider again the Matthew Shepard and James Byrd, Jr., 
Hate Crimes Prevention Act (“HCPA”). The HCPA falls within 
Congress’s Section 2 authority, and the expansive interpretation of 
the badges metaphor explains why. On the expansive interpreta-
tion, to determine whether § 249(a)(1) is a valid exercise of Con-
gress’s Section 2 authority it is necessary to determine whether 
bias-motivated violence is a social custom that imposes stigmatic 
harm upon a particular group. Though a concern for stigmatic 
harm traditionally sounds in equal protection, the doctrine is read-
ily transferrable to the Thirteenth Amendment context. Whether 
considered under the Fourteenth or the Thirteenth Amendment, 

 
 222. On the canonization of Harlan’s Plessy dissent, see Richard A. Primus, Canon, Anti-
canon, and Judicial Dissent, 48 DUKE L.J. 243, 256–57, 245–46 & n.14 (1998). 
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the determining factor is whether the act in question singles out a 
particular group for status-based deprivations of rights, liberties, 
or privileges that are generally available to others.223 

Bias-motivated racial and ethnic violence imposes stigmatic 
harm in this sense. Though bias-motivated violence results in 
harm to individual victims, such crimes are symbolic acts that sin-
gle out particular groups. As hate crime researcher Barbara Perry 
observes, bias-motivated violence is “generally directed toward 
those whom our society has traditionally stigmatized and margin-
alized” with the intended aim of reaffirming the “precarious hier-
archies” that characterize social and political life.224 Through the 
infliction of brutal violence, perpetrators intend “not only to subor-
dinate the victim, but also to subdue his or her community, to in-
timidate a group of people” defined by a particular trait or per-
ceived difference from the norm.225 This message of intimidation 
does not go unheard: as survey evidence reveals, members of a com-
munity targeted by bias-motivated violence report fearing, with 
good reason, that they are not fully and equally protected by exist-
ing law and that this lack of protection leaves members of their 
group subject to the violent and arbitrary impulses of malicious 
private actors.226  

The long history of private violence targeting racial and ethnic 
minorities in the United States largely tracks these generaliza-
tions. For example, violence directed towards African Americans 
in the post-Reconstruction era was not simply an attempt to 
reestablish chattel slavery. Rather, as legal historian Ely Aaronson 
notes, extralegal violence targeting African Americans, alongside 
the state’s unwillingness to seek redress for Black victims, “sym-
bolize[d] and enforce[d] the second-class status of African Ameri-
cans.”227 Similar points apply to violence directed towards ethnic 
minorities. As Perry notes, ethnic violence, for perpetrators, is a 
means by which to punish groups who are perceived to have 

 
 223. See Amar, supra note 196, at 214 (asserting that a law imposes a stigma when it 
“singles out a named [class of] persons” for status-based disadvantage). 
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“overstep[ped] their boundaries by assuming they, too, are worthy 
of first-class citizenship.”228 Indeed, the recent surge of attacks tar-
geting Asian Americans is but the latest episode in a long history 
of violence aimed at subordinating and stigmatizing communities 
perceived as foreign.229 Given the stigmatizing intent and effect of 
bias-motivated violence, § 249(a)(1) is well-within Congress’s Sec-
tion 2 authority. 

A slightly different analysis is required for § 249(a)(2) of the 
HCPA. Section 249(a)(2) establishes criminal penalties for assaults 
motivated by the victim’s “gender, sexual orientation, gender iden-
tity, or disability.”230 The constitutionality of § 249(a)(2) turns on 
whether Congress can use its Section 2 authority to protect nonra-
cial groups. As I demonstrated above, according to historical usage, 
women, laborers, and others could bear a badge of slavery.231 There 
is thus a prima facie case for including nonracial groups under Sec-
tion 2.  

That being said, it is undeniable that chattel slavery uniquely 
targeted African Americans, and given the close association of 
chattel slavery with racial subordination, Section 2 proposals that 
include nonracial classifications will likely face skepticism from 
courts, among other legal actors. Whereas many scholars who have 
offered Section 2 proposals seem to assume that Section 2 straight-
forwardly extends to all groups, I propose a compromise: while it is 
within Congress’s authority to extend Section 2 coverage to nonra-
cial groups, when exercising this authority Congress must provide 
evidence that the stigmatic harms targeted are fairly closely anal-
ogous to stigmatic harms suffered by African Americans. This 
higher evidentiary standard would ensure that Section 2 legisla-
tion does not drift too far from the one of the core aims of the Thir-
teenth Amendment, namely, protecting African Americans from 
stigmatizing and degrading treatment. 

Section 249(a)(2) is a valid use of Congress’s Section 2 authority, 
even assuming a heightened evidentiary standard. This is because 
violence targeting individuals on the basis of gender, sex, or sexual 
orientation is closely analogous to violence targeting racial 
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classifications. 
 231. See supra section I.A. 
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minorities. First, as a number of feminist scholars have pointed 
out, both forms of bias-motivated violence serve to single out and 
stigmatize the victim’s broader social group in order to maintain 
group hierarchy.232 Moreover, historically the criminal justice sys-
tem has similarly failed to protect members of the LGBTQ+ com-
munity from violent attack and often failed to prosecute those who 
commit such attacks. In fact, in some cases, state agents are among 
those perpetrating homophobic violence.233 Violence targeting 
LGBTQ+ individuals thus bears important similarities to violence 
targeting African Americans. 

The case for Section 2 authority is even stronger given the rela-
tionship between customary homophobic violence and criminal de-
fense law. Consider that most state courts still permit the so-called 
“gay panic” defense in criminal trials.234 The gay panic defense is 
an informal defensive strategy that relies “on the notion that a 
criminal defendant should be excused or justified if his violent ac-
tions were in response to a (homo)sexual advance.”235 In gay panic 
cases, masculine social customs regarding the infliction of homo-
phobic violence are used to generate a special set of legal disabili-
ties for LGBTQ individuals.236 The defense also accords a special 
set of legal privileges for heterosexual men: according to one anal-
ysis, for example, the gay panic defense successfully leads to a re-
duction of charges in about one-third of all cases in which it is 
raised, despite the fact that “the majority of these homicides in-
volve incredible violence.”237 By permitting the gay panic defense, 
 
 232. See Perry, supra 221, at 83 (observing that “[j]ust as racially motivated violence 
seeks to reestablish ‘proper’ alignment between racial groups, so too is gender-motivated 
violence intended to restore men and women to ‘their place’”); see also Catharine A. MacKin-
non, Reflections on Sex Equality Under Law, 100 YALE L.J. 1281, 1301 (1991) (noting evi-
dence demonstrating that “[w]omen are sexually assaulted because they are women: not 
individually or at random, but on the basis of sex, because of their membership in a group 
defined by gender” (citations omitted)). 
 233. See generally Kirstin S. Dodge, “Bashing Back”: Gay and Lesbian Street Patrols and 
the Criminal Justice System, 11 L. & INEQ. 295 (1993). 
 234. Courts  in  39  American  States  Still  Admit  the  “Gay-Panic”  Defence,  ECONOMIST 
(Nov. 28, 2020), https://www.economist.com/united-states/2020/11/28/courts-in-39-americ 
an-states-still-admit-the-gay-panic-defence [https://perma.cc/T6TF-UJNM]. 
 235. Cynthia Lee, The Gay Panic Defense, 42 U.C. DAVIS L. REV. 471, 475 (2008). 
 236. In a notorious 2015 case, James Miller successfully employed this strategy, receiv-
ing a six-month sentence after stabbing to death his neighbor, Daniel Spencer. See Julie 
Compton, Alleged ‘Gay Panic Defense’ in Texas Murder Trial Stuns Advocates, NBC NEWS, 
https://www.nbcnews.com/feature/nbc-out/alleged-gay-panic-defense-texas-murder-trial-st 
uns-advocates-n870571 [https://perma.cc/K32C-ZJGD] (May 2, 2018, 2:12 PM). 
 237. W. Carsten Andresen, I Track Murder Cases that Use the ‘Gay Panic Defense,’ a 
Controversial Practice Banned in 9 States, CONVERSATION (Jan. 29, 2020, 8:21 AM), 
https://theconversation.com/i-track-murder-cases-that-use-the-gay-panic-defense-a-controv 
ersial-practice-banned-in-9-states-129973 [https://perma.cc/9MPC-RDQL].  
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the law incorporates and legitimizes heterosexist social customs, 
just as the law of slavery incorporated and legitimized social cus-
toms regarding the infliction violence upon the enslaved.238  

Analogical arguments can be used to extend Congress’s Section 
2 authority to other groups as well. Contemporary legal scholars 
have plausibly argued, for example, that private violence targeting 
women imposes a badge of slavery. Though none of these scholars 
have offered a historical interpretation of the badges metaphor, 
these arguments nonetheless persuasively demonstrate that gen-
der-based violence stigmatizes women. First, as I noted in Part II, 
nineteenth-century abolitionists and feminists invoked the badges 
metaphor to draw attention to commonalities between race and 
gender subordination. For nineteenth-century feminists, one cru-
cial commonality was their similar susceptibility to private vio-
lence and a lack of legal recourse.239 A convincing argument for 
Section 2 legislation including gender classifications would build 
on this analogy by noting that, similar to racial and ethnic violence, 
contemporary gender-based violence “terrorizes the collective by 
victimizing the individual” in order to “establish an ‘appropriate’ 
hierarchy in which men are dominant, women subordinate.”240 
Moreover, the stigmatizing effects of gender-based private violence 
endure in part due to the unwillingness of state actors to fully in-
vestigate and prosecute such crimes.241 Violent crimes targeting 
African American women, in particular, are systematically under 
prosecuted.242  

Though this is just the outline of an argument for extending Sec-
tion 2 coverage to women, the similarities to racially bias-moti-
vated racial violence are apparent. Just as with the HCPA, through 
a combination of private violence and state neglect women are sin-
gled out for a status-based disability. To be sure, expanding Section 
2 coverage to new groups via analogical reasoning may seem for-
eign to Thirteenth Amendment jurisprudence. Identifying new 
groups that warrant heightened antidiscrimination protection has 
become almost exclusively a Fourteenth Amendment issue. Yet it 
 
 238. See supra section II.C. 
 239. Alexander Tsesis, Gender Discrimination and the Thirteenth Amendment, 112 
COLUM. L. REV. 1641, 1661–67 (2012). 
 240. See PERRY, supra note 224, at 83–84.  
 241. See, e.g., Andrea Quinlan, Visions of Public Safety, Justice, and Healing: The Mak-
ing of the Rape Kit Backlog in the United States, 29 SOC. & LEGAL STUD. 225, 225–26 (2020) 
(discussing the history of the “hundreds of thousands of untested forensic sexual assault 
kits sitting in police storage facilities and forensic labs across the United States”). 
 242. See generally Pokorak, supra note 7. 
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is worth revisiting this common assumption about the appropriate 
method of interpretation for each Amendment. As the history sur-
veyed in Part II reveals, many groups adopted the badges meta-
phor precisely because they saw analogies between the stigmatiza-
tion inherent in chattel slavery and their own subordinate position. 
Furthermore, as Alexander Tsesis has argued, expanding the scope 
of the Fourteenth Amendment to include new groups goes “well 
beyond the text of the Amendment, the intent of its founders, and 
the internal coherence of its sections.”243 And yet it is hard to im-
agine a modern equal protection doctrine that lacks protections for 
women, among other groups.244 The historical usage of the badges 
metaphor indicates that we should be similarly willing to extend 
the scope of Section 2. Regardless of identity, any group that is sin-
gled out for status-based deprivations of rights, liberties, or privi-
leges warrants Section 2 protection. 

CONCLUSION: SECTION 2 OPTIMISM 

A badge of slavery referred to state actions or social customs that 
stigmatized subordinate groups. Going forward, Section 2 pro-
posals and arguments should seek to demonstrate that the tar-
geted injustice singles out particular groups for status-based dep-
rivations of rights, liberties, or privileges that are generally 
available to others. This framework best accounts for the historical 
evidence, and that badges of slavery endure to this day, prompting 
a renewed need for Section 2 legislation.  

Yet it is also reasonable to wonder whether expansive uses of 
Section 2 can find traction outside of the legal academy. The skep-
tical reactions that greet many badges proposals stem from a par-
adox inherent in contemporary Thirteenth Amendment scholar-
ship. As Jamal Greene observes, many legal scholars are 
Thirteenth Amendment “optimists,” in that they believe that “the 
Amendment prohibits in its own terms, or should be read by Con-
gress to prohibit, practices that one opposes but that do not in any 
obvious way constitute either chattel slavery or involuntary servi-
tude as those terms are ordinarily understood.”245 Most Thirteenth 
Amendment proposals—such as using the Amendment to combat 
abortion restrictions and racial profiling—are optimistic in this 
 
 243. See Tsesis, supra note 239, at 1681.  
 244. Id. 
 245. Jamal Greene, Thirteenth Amendment Optimism, 112 COLUM. L. REV. 1733, 1735 
(2012). 
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sense. But as Greene points out, the suggestion that any of these 
injustices “qualif[y] as slavery or may be regulated as such does 
not merely feel technically incorrect as a matter of current legal 
doctrine; it intuitively seems to misunderstand the English lan-
guage and the terms of art used within it.”246 That is, no matter 
how clever the argument or how compelling the analogy, a good 
deal of contemporary Thirteenth Amendment proposals simply do 
not survive first contact with the text of the Amendment.  

As Greene acknowledges, however, the legal and political import 
of Section 2 is far from settled. Indeed, one of the main points of 
his Article is to juxtapose “the relative narrowness of Section 1 and 
the relative generativity of Section 2.”247 For Greene the generativ-
ity of Section 2 will not come from judicial interpretation, which, 
he believes, will almost surely disappoint Thirteenth Amendment 
optimists. For Greene the generativity of Section 2 must come in-
stead from political mobilization and Congressional legislation. In 
his view, Section 2 “burden[s] Congress with a constitutional re-
sponsibility to root out pervasive and demeaning inequality and 
subjugation even in the absence of local governmental action.”248 
Focusing on Section 2, as opposed to Section 1, “may help, in small 
ways, to motivate the political process necessary to craft legislation 
ultimately grounded in other substantive provisions.”249  

I am slightly more optimistic than Greene, in that I do not fore-
close the possibility that a future Court could take up the expan-
sive interpretation of the badges metaphor. The expansive inter-
pretation possesses a respectable judicial lineage, running from 
Taney’s anti-canonical majority opinion in Dred Scott to Harlan’s 
canonical dissent in Plessy, and then on to Jones, upon which a 
future Court may rightly wish to build. Nevertheless, Greene’s cau-
tion is well-taken, and one underlying aim of this Article has been 
to show how Section 2 arguments might contribute to the sort of 
political and legislative mobilization that he envisions. Debates 
over the badges metaphor are, of course, debates about the ways in 
which certain words were used in the past. At the same time they 
are, more importantly, debates over how to frame the relationship 
between past practices and present conditions. If we conceive of 
slavery as a temporally discrete legal regime, and if we understand 

 
 246. Id. at 1736. 
 247. Id. at 1766 n.178. 
 248. Id. at 1763. 
 249. Id. at 1756. 
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the badges metaphor as a reference to distinct features of this re-
gime, then the Thirteenth Amendment likely is a dead end for most 
contemporary purposes.  

As I have argued in this Article, however, the historical evidence 
does not compel these interpretative choices. On the contrary, 
many who used the badges metaphor sought to eradicate not just 
a particular legal regime but also the commitments to group hier-
archy, stigma, and subordination that underlay the slave system. 
Accordingly, Section 2, and the badges metaphor, call on Congress 
and the public to eradicate the lingering traces of group stigma, in 
whatever form they are found. To do so requires public discussion 
and debate over the extent to which contemporary inequalities fol-
low from, or at least reflect, the unjust hierarchies of the past. This 
is a discussion that some vehemently wish to avoid.250 But this re-
sistance is, perhaps, a hopeful indication of the critical potential 
that Section 2 retains. 
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