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ANALYZING THE VIRGINIA WORKERS'
COMPENSATION ACT'S GOVERNANCE OF
EMPLOYER NON-COMPLIANCE

D. Paul Holdsworth *

INTRODUCTION

Workers' compensation schemes across the country, including
in Virginia,1 were established for the important purpose of creat-
ing a streamlined system whereby employees who suffered an in-
jury in the course of employment could, irrespective of fault, re-
cover some monetary relief therefor and whereby employers
would be simultaneously protected from potentially crippling fi-
nancial liability.2

While the idea of workers' compensation was once an experi-
ment of sorts,3 workers' compensation statutes have existed in
every American jurisdiction for well over a half-century.4 In 1946,
Justice Edward Wren Hudgins of the Supreme Court of Virginia
opined, "[t]he Workmen's Compensation Law has passed the ex-
perimental stage. It is as essential to industry as it is to labor. It
comprises one of the most important branches of law."5

Today, the Virginia Workers' Compensation Act (the "Act")
maintains its important role to both employees injured in the

* Associate, Glenn Feldmann Darby & Goodlatte, Roanoke, Virginia. J.D., 2015,

University of Richmond School of Law; B.A., 2012, Brigham Young University.
1. VA. CODE ANN. §§ 65.2-100-106 (Repl. Vol. 2012 & Cum. Supp. 2016).
2. See infra text accompanying notes 27-29.
3. See Feitig v. Chalkley, 185 Va. 96, 98, 38 S.E.2d 73, 73 (1946); see also LARSON

SERIES: WORKERS' COMPENSATION EMERGING ISSUES ANALYSIS 2 (2013) (referencing the
"grand experiment" of workers' compensation and how that experiment continues due to
flexibility and customization of the multi-jurisdictional model of workers' compensation in
the United States).

4. See 1 ARTHUR LARSON ET AL., LARSON'S WORKERS' COMPENSATION LAW § 2.08
(2016).

5. Feitig, 185 Va. at 98, 38 S.E.2d at 73 (referring to the Virginia Workers' Compen-
sation Act as it was formerly known, the Virginia Workmen's Compensation Law).
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course of their employment and to Virginia's commerce at large.'
Even so, questions and complexities still arise as to how to inter-
pret and administer the myriad provisions of the Act.

One such ambiguity concerns the interpretation of Virginia
Code section 65.2-805(A)-the provision governing the liability of
employers who fail to comply with the Act's requirement to carry
workers' compensation insurance and provide evidence thereof.'
The statute, "penal in nature,"' clearly aims to punish such em-
ployers for non-compliance in several ways, one of which is sub-
jecting them to a common law negligence suit from which they
would otherwise be immune under the general provisions of the
Act.9 What remains unclear, however, is whether the employee in
such a suit must nevertheless plead a prima facie case of negli-
gence against the non-compliant employer,"° or whether the em-
ployee is entitled to strict liability relief without pleading a prima
facie case.

This lack of clarity has already resulted in a difference of opin-
ion within one of Virginia's circuits,1 and could lead, if it has not

6. See VWC's Mission, VA. WORKERS' COMPENSATION COMMISSION, http://www.vwc.
state.va.us (last visited Oct. 12, 2016).

7. For the purposes of this essay, an employer may fail to comply with the Act in one
of two ways: by not carrying workers' compensation insurance as required by section 65.2-
800 or by carrying insurance but failing to provide adequate evidence thereof to the Vir-
ginia Workers' Compensation Commission, as required by section 65.2-804. VA. CODE ANN.
§ 65.2-805(A) (Repl. Vol. 2012 & Cum. Supp. 2016).

8. Virginia Used Auto Parts, Inc. v. Robertson, 212 Va. 100, 102, 181 S.E.2d 612, 613
(1971).

9. See infra notes 32-33 and accompanying text.
10. The term "non-compliant employer" is used frequently throughout this essay. The

"non-compliance" referred to is the failure of an employer to obtain the requisite workers'
compensation insurance required under section 65.2-800 and/or the failure of an employer
to give adequate notice of the same, as required by section 65.2-804. See supra note 7.

11. Two recent cases within the Twenty-Third Judicial Circuit of Virginia concerning
the interpretation of section 65.2-805(A) have reached different outcomes. Compare Bailey
v. Hensley, No. CL16-284, 2016 Va. Cir. LEXIS 74, at *15-20 (Cir. Ct. May 6, 2016) (Roa-
noke City) (sustaining the defendant-employer's demurrer because, although section 65.2-
805 was to be liberally construed in favor of the employee, the plaintiff-employee was still
obligated to establish a prima facie case of negligence and failed to do so), with Wade v.
Scott Recycling LLC, 89 Va. Cir. 319, 322 (2014) (Roanoke City) (holding that a plaintiff-
employee was entitled to Partial Summary Judgment because section 65.2-805 established
the non-compliant employer's liability as a matter of law).

There has been one additional published circuit court case on this issue, Siso v. Aradi,
Inc., 1995 Va. Cir. LEXIS 1443, at *2 (Cir. Ct. Apr. 3, 1995) (Loudoun County). In Siso, the
plaintiff moved to amend the motion for judgment to include a strict liability count, but
this was denied. Id. at *1, *3. The Loudoun County Circuit Court was "not persuaded by
the plaintiffs argument that § 65.2-805 provides that the plaintiff need not prove that the
employer was negligent, in effect imposing strict liability in cases where the employer has

[Vol. 51:193
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done so already, to splits within others or among the circuits gen-
erally.12

This essay attempts to resolve the current disconnect in the
state judiciary's application of section 65.2-805(A) by analyzing
the language of the statute as well as the various policy implica-
tions that undergird its establishment and accompany each in-
terpretation. Part I provides a brief background of workers' com-
pensation law generally, the Virginia Workers' Compensation Act
(including section 65.2-805(A)), and the relevant case law involv-
ing section 65.2-805(A). Part II proceeds with the essay's argu-
ment, i.e., that section 65.2-805(A) should not be interpreted as
imposing strict liability on non-compliant employers and thereby
eliminating the obligation for a plaintiff-employee to plead a pri-
ma facie case of negligence. To the extent that this interpretation
differs from the original intent of the General Assembly when it
enacted section 65.2-805(A), or the current intent of the General
Assembly for that matter, Part III invites the legislature to make
an appropriate amendment through traditional means.

I. BACKGROUND

A. Workers' Compensation Generally'3

The concept of workers' compensation in the United States de-
veloped largely from ideas borrowed from Germany, which adopt-
ed the world's first modern compensation system around 1884-
twenty-five years before the first American jurisdiction.14 During
the latter half of the nineteenth century, the Industrial Revolu-

not complied with [the Act]." Id. at *2. Instead, the court held: "[t]he language of § 65.2-
805 is clear in what advantages plaintiff employees receive in civil suits where an employ-
er has not provided Workers' Compensation coverage. A provision for strict liability is not
one of them and the Court finds no legal basis to infer one from the statutory language."
Id. at *3.

12. Due to the fact that the vast majority of workers' compensation claims are han-
dled administratively, and that many circuit court decisions go unpublished, there is a
substantial possibility that this issue has come up before within other circuits. Notwith-
standing, there is no opinion from the Court of Appeals of Virginia or Supreme Court of
Virginia directly on point-i.e., addressing whether a plaintiff-employee who chooses to
sue his or her non-compliant employer under the statute is obligated to establish a prima
facie case of negligence.

13. "A correctly balanced underlying concept of the nature of workers' compensation is
indispensable to an understanding of current cases and to a proper drafting and interpre-
tation of compensation acts." LARSON ET AL., supra note 4, at § 1.02.

14. See id. at §§ 2.06-07.

20161
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tion was in full swing, coinciding with an increasing amount of
industrial accidents and workplace injuries.5 The increase of in-
dustrial injuries, coupled with decreasing remedies for employ-
ees," facilitated a climate "ripe for radical change" in how suchaccidents and injuries would be or should be addressed."

Following the lead of the German system, as well as the British
compensation system enacted in 1897, many states began the
process of adopting their own workers' compensation acts." The
first of such legislation was passed in New York in 1910."9 How-
ever, in the years that immediately followed, widespread enact-
ment of workers' compensation statutes was inhibited by consti-
tutionality concerns." The tide turned on these preliminary
setbacks in 1917, when the Supreme Court of the United States
upheld the constitutionality of three states' compulsory compen-
sation laws: New York, Iowa, and Washington.2' As a result of
these decisions, "the compensation system grew and expanded
with a rapidity that probably has no parallel in any comparable
field of law."2

Prior to the passage of workers' compensation statutes, mone-
tary recovery for workplace injuries could only be obtained
through a common law tort claim, which hinged upon a determi-
nation of fault and causation.2' Indeed, all legislation predating
workers' compensation acts "accepted the basic common-law idea
that the employer was liable to the employee only for the negli-
gence or fault of the employer or, at most, of someone for whom
the employer was generally responsible under the respondeat su-
perior doctrine."24

15. See id. at § 2.07; see also MARION G. CRAIN ET AL., WORK LAW: CASES AND
MATERIALS 863 (2005) (explaining how the common law approach to workplace injuries
was insufficient during this era); Debra T. Ballen, The Sleeper Issue in Health Care Re-
form: The Threat to Workers' Compensation, 79 CORNELL L. REV. 1291, 1292 (1994) (ex-
plaining that the workers' compensation system arose in the context of increased injuries
resulting from the Industrial Revolution and that before workers' compensation statutes,
injured workers had to file lawsuits in order to receive compensation for their injuries).

16. Common-law defenses increasingly safeguarded employers from liability during
this time. See CRAIN ET AL., supra note 15, at 868; Ballen, supra note 15, at 1292.

17. LARSON ET AL., supra note 4, at § 2.07.
18. See id.
19. Id.
20. Id.
21. Id.
22. Id.
23. See CRAIN ET AL., supra note 15, at 863.
24. LARSON ET AL., supra note 4, at § 2.05.

[Vol. 51:193
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Nevertheless, the increased litigation of workplace injuries,
which naturally followed the increase of workplace accidents due
to industrialization, gradually uncovered a two-pronged problem
with the traditional system of recovery. On one hand, it became
increasingly difficult for injured workers to recover relief for their
injuries due to a number of judicially created affirmative defens-
es, such as contributory negligence, which employers could
claim.5 On the other hand, however, if plaintiff-employees could
overcome these defenses, employers became subject to debilitat-
ing liability costs significantly beyond their individual insurance
coverage-if they had coverage at all. 6

Workers' compensation legislation seemingly resolved this di-
lemma for both employees and employers by establishing an ad-
ministrative mechanism which allowed more workers to recover
for their work-related injuries while also ensuring that an em-
ployer's liability losses were not ruinously damaging.27

In practice, workers' compensation statutes generally obligate
an employer to compensate an injured employee for his injury no
matter how or why the injury was suffered.28 And in exchange for
obligating an employer to compensate for injuries irrespective of
fault, the employee is generally prohibited from suing the em-
ployer in tort.29 The employee may only pursue compensation
through his state's statute.

25. CRAIN ET AL., supra note 15, at 868; see Ballen, supra note 15, at 1292.
26. See Ballen, supra note 15, at 1292.
27. LARSON ET AL., supra note 4, at § 1.03 (distinguishing the amount of recoverable

workers' compensation benefits from tort recovery, and indicating that suits in tort have
the potential for larger damages than the actual monetary loss suffered); see also 21 M.J.
WORKERS' COMPENSATION § 2 (2016) ('The underlying purpose of the compensation acts is
to provide a system whereby injuries due to industry may be liquidated and balanced in
money in the course of consumption."); infra text accompanying notes 47-48 (discussing
that in Virginia, the responsibility to insure is the onus of the employer). Workers' com-
pensation acts allow more workers to recover because of its inherent no-fault system of
recovery, to wit, employees who are negligent can still recover some or a substantial
amount of benefits so long as the injury occurred in the course of employment. See infra
text accompanying notes 42-43.

28. CRAIN ET AL., supra note 15, at 875; LARSON ET AL., supra note 4, at § 1.01; see also
21 M.J. WORKERS' COMPENSATION § 2 (2016) ('CThe shorthand meaning of 'workmen's com-
pensation laws' is this: a statutorily created insurance system that allows employees to
receive fixed benefits, without regard to fault, for work-related injuries.").

29. See, e.g., LARSON ET AL., supra note 4, at § 100.01 ("Once a workers' compensation
act has become applicable either through compulsion or election, it affords the exclusive
remedy for the injury by the employee or the employee's dependents against the employer
and insurance carrier."). This bargain is often referred to as the workers' compensation
"exclusivity."

2016]
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One of the more common exceptions to the requirement that an
injured worker may only obtain recovery under the state's work-
ers' compensation statute "is the right of suit against an employer
who fails to secure its compensation liability. . .. "" Virginia rec-
ognizes this exception in the statutory section that is the subject
of this essay, Virginia Code section 65.2-805(A).31 Another com-
mon exception to workers' compensation exclusivity,32 also reflect-
ed in Virginia Code section 65.2-805(A), is that, under such a suit,
an employer will be deprived of certain common law defenses."

B. The Virginia Workers' Compensation Act

1. The Creation and Purpose of the Act

As with workers' compensation legislation generally, the Vir-
ginia Workers' Compensation Act was the legislative result of a
careful balancing of the competing needs of employers and em-
ployees.34 Following the examples of those states which had
passed and/or otherwise attempted to pass legislation in the early
twentieth century,35 Virginia passed the Virginia Workmen's (now
Workers') Compensation Act in 1918,36 one year following the Su-
preme Court's removal of doubts relating to the constitutionality
of such legislation.37 The Act was specifically patterned after In-
diana's workers' compensation statute, it "being, practically
speaking, a copy of the Indiana act....

30. LARSON ETAL., supra note 4, at § 102.02.
31. See VA. CODE ANN. § 65.2-805(A) (Repl. Vol. 2012 & Cum. Supp. 2016).
32. See supra note 29; see also 21 M.J. WORKERS' COMPENSATION § 6 (2016) ("In Vir-

ginia, the workers' compensation act is an employee's exclusive remedy against his em-
ployer for injuries sustained on the job. That is, an employer is generally immune from an
employee's tort suit.... [W]hen an employee is eligible for remedy under the Act, he or
she may not seek any other remedy against the employer or his fellow employees.').

33. See LARSON ET AL., supra note 4, at § 102.02. In other workers' compensation acts,
but not in Virginia's, an employer may face a rebuttable presumption that the accident
leading to the employee's injury was a result of the employer's negligence. VA. CODE ANN.
§ 65.2-805(A) (Repl. Vol. 2012 & Cum. Supp. 2016); LARSON ET AL., supra note 4, at §
102.02.

34. See, e.g., Low Splint Coal Co. v. Boling, 224 Va. 400, 406, 297 S.E.2d 665, 668
(1982); see also supra notes 23-27 and accompanying text (discussing this concept in the
context of American jurisdictions at large).

35. See supra text accompanying notes 19-21.
36. Act of Mar. 21, 1918, ch. 400 (codified at VA. CODE ANN. § 1887(1) (1924)).
37. See Big Jack Overall Co. v. Bray, 161 Va. 446, 454, 171 S.E. 686, 688 (1933); supra

text accompanying note 21 (discussing the Supreme Court's decisions relating to the con-
stitutionality of several workers' compensation acts).

38. Big Jack Overall Co., 161 Va. at 454, 171 S.E. at 688 (quoting Hoffer Bros. v.

[Vol. 51:193
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The Act-created "for the beneficent purpose of attaining a
humanitarian end which had hitherto been frustrated by the in-
exorable rules of the common law"3 --has a primary aim of pro-
tecting the employee. The Supreme Court of Virginia has also
noted that the "broad sweep of the [A]ct's societal interests
[were]: (1) charging the costs of an industrial accident to the in-
dustry involved through workers' compensation coverage, and (2)
assuring that others involved in that industry are immune from
further common-law liability .... In short, the Act is Virginia's
effort to "insure the workman to a limited extent against loss
from accidents in his employment, to give him a speedy and expe-
ditious remedy for his injury, and to place upon industry the bur-
den of losses incident to its conduct.'

2. The Act in Practice

Insofar as workers' compensation recovery is without respect to
fault,42 simple negligence on the part of the employee will not bar
his compensation under the Act.43 However, notwithstanding this
and the Act's underlying goal of protecting the employee, an em-
ployee is not guaranteed recovery under the Act in all instances.
In section 65.2-306, the General Assembly carefully carved out

Smith, 148 Va. 220, 227, 138 S.E. 474, 476 (1927)).
39. A. Wilson & Co. v. Mathews, 170 Va. 164, 167, 195 S.E. 490, 491 (1938). It does so

most obviously by providing compensation for those workers who lose the opportunity to
engage in work as a result of suffering an injury or disability "arising out of and in the
course of [his or her] employment." See VA. CODE ANN. § 65.2-101 (Cum. Supp. 2016) (de-
fining "Injury" as one which "aris[es] out of and in the course of the employment or occupa-
tional disease as defined in Chapter 4 (§ 65.2-400 et seq.)"); Rust Eng'g Co. v. Ramsey, 194
Va. 975, 980, 76 S.E.2d 195, 199 (1953); Ellis v. Commonwealth, 182 Va. 293, 303-04, 28
S.E.2d 730, 735 (1944); Burlington Mills Corp. v. Hagood, 177 Va. 204, 211, 13 S.E.2d 291,
293 (1941); 21 M.J. WORKERS' COMPENSATION § 2 (2016) ("[The Act was] enacted chiefly
for the benefit of the worker, awarding him compensation where previously none could be
obtained.').

40. Counts v. Stone Container Corp., 239 Va. 152, 156, 387 S.E.2d 481, 484 (1990).
41. Humphrees v. Boxley Bros. Co., 146 Va. 91, 106, 135 S.E. 890, 894 (1926); see also

21 M.J. WORKERS' COMPENSATION § 2 (2016) ("The underlying purpose of the compensa-
tion acts is to provide a system whereby injuries due to industry may be liquidated and
balanced in money in the course of consumption.').

42. See, e.g., Griffith v. Raven Red Ash Coal Co., 179 Va. 790, 796, 20 S.E.2d 530, 533
(1942); Shelton v. Ennis Bus. Forms, Inc., I Va. App. 53, 55, 334 S.E.2d 297, 299 (1985)
("Negligence, either claimant's or his employer's, is immaterial in determining the right to
recover under the Workers' Compensation Act.") (citations omitted).

43. See, e.g., Fauver v. Bell, 192 Va. 518, 522, 65 S.E.2d 575, 577 (1951) ("Negligence
is of no concern in a compensation case unless the injury is caused by the employee's wil-
ful[sic] negligence or misconduct."); Norfolk & Wash. Steamboat Co. v. Holladay, 174 Va.
152, 160, 5 S.E.2d 486, 489 (1939).

20161
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several types of injuries which would be non-compensable." More
specifically, section 65.2-306 dictates that an employee may not
recover compensation under the Act if his injury stems from one
or more of six different categories of conduct, including inter alia
intentional self-injury, intoxication, the failure to use a safety ap-
pliance, and use of a non-prescribed controlled substance."

One of the most, if not the most, central provisions of the Act is
section 65.2-800, which specifically obligates an employer to "in-
sure the payment of compensation to his employees . . . ."" In Vir-
ginia, this can be accomplished in several ways: "[a]n employer
may insure for workers' compensation through a commercial in-
surer, self-insurance, a group self-insurance association or
through a professional employer organization."47 However, re-
gardless of the insurance method chosen, the onus of complying
with the requirement to carry compensation insurance falls ex-
clusively on the employer under section 65.2-800. Employers are
also charged under section 65.2-804 with providing evidence of
their compliance to the Virginia Workers' Compensation Com-
mission annually, or as often as may be necessary.48

The vast majority of workers' compensation cases in Virginia
are handled administratively because the Virginia Workers'
Compensation Commission has "the power to make and enforce
rules not inconsistent with the ... Act, for carrying out the provi-
sions of [the] Act."49 However, at times, circuit courts necessarily
become involved in interpreting the many provisions of the Act.

3. Interpretation of the Act

In interpreting the Act generally, Virginia courts have consist-
ently reiterated that even though the Act is in derogation of the
common law, it is "highly remedial and should be liberally con-
strued in favor of the workman."5 Its construction should be in

44. VA. CODE ANN. § 65.2-306 (Repl. Vol. 2012 & Cum. Supp. 2016).
45. Id.
46. Id. § 65.2-800(A) (Repl. Vol. 2012).
47. See Insuring, VA. WORKERS' COMPENSATION COMMISSION, http://vwc.state.va.us/

content/employers (last visited Oct. 12, 2016).
48. See VA. CODE ANN. § 65.2-804(A) (Repl. Vol. 2012).
49. Thomas v. Nordstrom Pentagon City/Nordstrom, Inc., 22 Va. App. 626, 630, 472

S.E.2d 288, 289-90 (1996) (citation and quotations omitted).
50. Barker v. Appalachian Power Co., 209 Va. 162, 166, 163 S.E.2d 311, 314 (1968);

see, e.g., Fauver v. Bell, 192 Va. 518, 521, 65 S.E.2d 575, 577 (1951); Dixon v. Norfolk
Shipbuilding & Dry Dock Corp., 182 Va. 185, 187, 28 S.E.2d 617, 618 (1944); Byrd v.

[Vol. 51:193
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"harmony with the humane purpose of the [A]ct."'" However, not-
withstanding the admonition to construe the Act liberally in favor
of the employee, the Supreme Court of Virginia has cautiously
opined that "liberality of construction does not authorize the
amendment, alteration, or extension of its provisions.,12 Courts
are not entitled to enlarge any of the limitations expressly set out
in the body of the statute.3 And while the courts must always en-
deavor to construe the Act's provisions liberally, the Supreme
Court has cautioned that "it must not be overlooked that liability
cannot rest upon imagination, speculation, or conjecture, but
must be based upon facts established by the evidence ... .

C. Virginia Code Section 65.2-805(A)

Virginia Code section 65.2-805(A) establishes penalties for em-
ployers who fail to either: (i) obtain, maintain, or carry the re-
quired compensation insurance, as required by section 65.2-800,
or (ii) fail to provide evidence of their carrying insurance, as re-
quired by section 65.2-804.50 It states in full:

(A) If such employer fails to comply with the provisions of § 65.2-800
or 65.2-804, he shall be assessed a civil penalty of not more than
$250 per day for each day of noncompliance, subject to a maximum
penalty of $50,000. Such employer also shall be liable during contin-
uance of such failure to any employee either for compensation under
this title or at law in a suit instituted by the employee against such
employer to recover damages for personal injury or death by acci-
dent, and in any such suit such employer shall not be permitted to
defend upon any of the following grounds:

Stonega Coke & Coal Co., 182 Va. 212, 221, 28 S.E.2d 725, 729 (1944).
51. Dixon, 182 Va. at 187, 28 S.E.2d at 618.
52. Humphrees v. Newport News Shipbuilding & Dry Dock Co., 183 Va. 466, 479, 32

S.E.2d 689, 695 (1945); see also Baggett Transp. Co. v. Dillon, 219 Va. 633, 637, 248 S.E.2d
819, 822 (1978) ('"The duty to liberally construe the Act does not... authorize the amend-
ment, alteration or extension of its provisions.").

53. See, e.g., Commonwealth v. Granger, 188 Va. 502, 510, 50 S.E.2d 390, 394 (1948)
('"The liberal construction which is to be given the [Workers] Compensation Act does not
include a power of the courts to enlarge the limitations therein expressly set out.").

54. Crews v. Moseley Bros., 148 Va. 125, 128, 138 S.E. 494, 495 (1927); see also 21
M.J. WORKERS' COMPENSATION § 3 (2016).

55. VA. CODE ANN. § 65.2-805(A) (Repl. Vol. 2012 & Cum. Supp. 2016); see also supra
note 10 (discussing use of the term of "non-compliant" in the context of the obligations im-
posed on employers by sections 65.2-800 and 65.2-804).
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lacked even one iota of negligent conduct relating to the injury,"'
notwithstanding their non-compliance.

Although this hypothetical may be extreme, it nevertheless re-
veals how internal inconsistency, and even absurd results, would
result from interpreting section 65.2-805(A) as imposing strict li-
ability on employers in all instances. Such an interpretation
would ignore that the General Assembly, in other places of the
Act, clearly set out boundaries for employee recovery.'31 In other
words, given that the General Assembly has already categorized
certain conduct from which resulting injuries would be non-
compensable, it would defy logic to conclude that the General As-
sembly intended to remove these boundaries, making any and all
injuries compensable, simply because an employer failed to com-
ply with the insurance or notice requirements of sections 65.2-800
or 65.2-804.132

As a separate matter, refusing to interpret section 65.2-805(A)
as imposing strict liability is not necessarily inconsistent with
Virginia Used Auto Parts. For one, Virginia Used Auto Parts was
not concerned about the specific issue of whether section 65.2-
805(A) displaced a plaintiff-employee's obligation to plead a prima
facie case of negligence. The issue was whether an unsuccessful
resort to a civil action under the statute barred the employee
from pursuing a traditional workers' compensation claim.'33 Ac-
cordingly, the supreme court's analysis of the policies underlying
its holding cannot be summarily transplanted into the issue of
whether a prima facie case is required under the statute.

One also cannot overlook that the Virginia Used Auto Parts
court, in analyzing the scheme of section 65.2-805(A), noted that
"[t]he statute, penal in nature, provides extraordinary advantages
to an injured employee when his employer has failed or refused to

130. See supra note 123 and accompanying text (discussing Option One as possibly
having been included to ensure that the employer's non-compliance is addressed in some
form but that an injustice, graver than non-compliance, is not done); see also supra text
accompanying note 101 (reiterating that the "negligence" which is of consequence in ana-
lyzing all injuries falling under section 65.2-805(A) is that of the conduct relating to the
injury, and not the non-compliance of the employer).

131. See VA. CODE ANN. § 65.2-306 (Repl. Vol. 2012); supra text accompanying notes
44-45.

132. This is especially true considering that when the General Assembly intended to
remove boundaries on the employer's side-eliminating the defenses of contributory negli-
gence, etc-it did so explicitly. And there is, of course, no such explicit removal of the sec-
tion 65.2-306 defenses anywhere in section 65.2-805(A).

133. Virginia Used Auto Parts, Inc. v. Robertson, 212 Va. 100, 101, 181 S.E.2d 612, 613
(1971).
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comply with the Act."'34 The careful employment of the word "ad-
vantages" reinforces that the supreme court understood the Gen-
eral Assembly did not intend to completely foreclose the possibil-
ity of a non-compliant employer prevailing, but wanted to ensure
that such a scenario was truly extraordinary.3'

Perhaps most important, though, is recognizing that the under-
lying action in Virginia Used Auto Parts stemmed from a previ-
ously unsuccessful civil action."6 Before seeking a remedy for
compensation under the Act, the plaintiff-employee in Virginia
Used Auto Parts had brought a tort action, pursuant to section
65.2-805(A), in the Circuit Court for the City of Norfolk."' How-
ever, the action was unsuccessful because "there was no proof of
negligence on the part of the employer which proximately caused
[the plaintiffs] injuries."'3 s The otherwise strong language in Vir-
ginia Used Auto Parts that would seem to support a strict liability
interpretation must be viewed in this context. In essence, the su-
preme court's holding in Virginia Used Auto Parts was that an
"unsuccessful resort to a civil action [due to the plaintiff's inabil-
ity to establish a prima facie case of negligence] will not bar the
employee from pursuing his remedy under the Act.""'  This, of
course, gives further legitimacy to the observation that maintain-
ing the requirement for plaintiff-employees to establish a prima
facie case of negligence would not be inconsistent with estab-
lished law or policy.4 '

In conclusion, requiring plaintiff-employees to plead a prima
facie case of negligence in a discretionary tort suit under the
statute does not do violence to the policies undergirding section

134. Id. at 102, 181 S.E.2d at 613 (emphasis added).
135. See supra Part II.A supra text accompanying notes 116-18.
136. Virginia Used Auto Parts, 212 Va. at 100-01, 181 S.E.2d at 613.
137. Id. at 100-01, 181 S.E.2d at 612-13. The employee did not raise this issue on ap-

peal.
138. Id. at 101, 181 S.E.2d at 613 (emphasis added). The employee did not raise this

issue on appeal. Id.
139. Id. at 103, 181 S.E.2d at 614 (emphasis added).
140. A strict liability proponent might plausibly argue that this interpretation-i.e.,

refusing to interpret section 65.2-805(A) as imposing strict liability-would create disin-
centives for employers to comply with the Act in the first place. This contention is mis-
placed, however. Requiring plaintiff-employees to establish a prima facie case of negli-
gence before obtaining recovery against their non-compliant employer in no way
eliminates the incentives' employers have in avoiding the fines of section 65.2-805(A). See
supra note 118 (intimating that the central argument of this essay, i.e., that a plaintiff-
employee should be required to plead a prima facie case of negligence, does not mean that
an employer will get off from his non-compliance "scot-free").
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65.2-805(A) or Virginia Used Auto Parts. Rather, refusing to
adopt a strict liability interpretation would: (i) be consistent with
the supreme court's acknowledgment that recovery under the Act
"cannot rest upon ... speculation or conjecture";"' (ii) be con-
sistent with both the presence and content of the General Assem-
bly's qualification of precluded affirmative defenses; (iii) avoid an
internally inconsistent application of the statutory scheme; and
(iv) avoid the possibility of absurd results and prevent, in some
scenarios, a miscarriage of justice to the employer.142

D. Consistent with Foreign Jurisdictions

Although this issue has only been the subject of relatively few
published cases in Virginia, and none higher than the circuit
court level, a number of other jurisdictions have addressed it in
the context of their own respective statutes. These other states
have overwhelmingly held that plaintiff-employees are still re-
quired to establish a prima facie case of negligence in pursuing a
suit at law.

Acknowledging that all such cases are merely persuasive to
Virginia courts, one jurisdiction's authority in particular, Indi-
ana, demands higher recognition. The Supreme Court of Virginia
has noted that the Act is "practically speaking, a copy of the Indi-
ana act, [and that] the judicial construction placed upon the [In-
diana] act... will be considered to have been adopted along with
the act in this State."'43 Accordingly, the supreme court has con-
sistently reiterated that "because the Virginia act is based upon
that of Indiana," Indiana decisions construing its workers' com-

141. Crews v. Moseley Bros., 148 Va. 125, 128, 138 S.E. 494, 495 (1927).
142. The author notes that there is also a plausible argument that a strict liability in-

terpretation of section 65.2-805(A) would deprive employers of due process under 42
U.S.C. § 1983 (2012). In other words, if section 65.2-805(A) were interpreted as imposing
strict liability on non-compliant employers, the elimination of the employers' ability to de-
fend themselves, particularly in actions involving no negligence on their part, and subject-
ing them to financial liability, could amount to a deprivation of rights and property under
42 U.S.C. § 1983 (2012). Acknowledging that there is certainly substance to such an ar-
gument, the author ultimately decided to forego further analysis of this issue.

143. Big Jack Overall Co. v. Bray, 161 Va. 446, 454, 171 S.E. 686, 688 (1933); see also
Bd. of Supervisors v. Boaz, 176 Va. 126, 131, 10 S.E.2d 498, 500 (1940) ('The Virginia
[Workmens'] Compensation Act, adopted in 1918, is practically a copy of the Indiana Act.
The judicial construction placed upon that Act in that State will be considered to have
been adopted in this State.").
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pensation legislation are "peculiarly applicable" to Virginia
courts .

In 1941, the Court of Appeals of Indiana considered the case of
Conway v. Park and held that Indiana's statute governing non-
compliant employers, nearly identical to section 65.2-805(A), can-
not be interpreted as dispensing with the requirement of the
plaintiff-employee to plead a prima facie case of negligence in a
discretionary suit under the same.145 Although decided more than
a half century ago, the Conway case has been cited positively sev-
eral times and remains good law.4 6

In Conway, the employee was injured in an automobile acci-
dent while operating the automobile in the course of his employ-
ment.147 The employee filed an action against the employer know-
ing that the employer did not carry the requisite workers'
compensation insurance. 1  The Appellate Court of Indiana-
today known as the Court Appeals of Indiana-was charged with
determining whether the complaint was sufficient to state a cause
of action against the employer.'9 In that determination, it held
that "[w]hile the [employee] under the circumstances alleged had
an election to seek compensation for his injuries in an action at
law, yet in so doing, he [still] assumes the burden of alleging in
his complaint sufficient facts to constitute an action at law
against his employer."'5 ° The Conway court further held:

The Workmen's Compensation Act does not attempt to create a lia-
bility against the employer who is wholly without fault even though
he is operating without complying with the provisions of the Work-
men's Compensation law. No liability exists under the provisions of
the act as to such employers unless negligence is shown.

144. Cohen v. Cohen's Dep't Store, Inc., 171 Va. 106, 110, 198 S.E. 476, 477 (1938); see,
e.g., Joyce v. A.C. & S., Inc., 785 F.2d 1200, 1207 (4th Cir. 1986); Haigh v. Matushita Elec.
Corp. of Am., 676 F. Supp. 1332, 1353 (E.D. Va. 1987); Harris v. Diamond Constr. Co., 184
Va. 711, 718, 36 S.E.2d 573, 576 (1946); Stone v. George W. Helme Co., 184 Va. 1051,
1062, 37 S.E.2d 70, 75 (1946).

145. 31 N.E.2d 79, 81-82 (Ind. App. 1941).
146. A Shepard's report of Conway on Lexis Advance reveals that the case has been

cited to in five other decisions without caution.
147. 31 N.E.2d at 80.
148. See id. at 81.
149. Id.
150. Id. at 82.
151. Id. (citing Vandalia R. Co. v. Stillwell, 104 N.E. 289, 290 (Ind. 1914)) (emphasis

added).
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Several other decisions from foreign jurisdictions have held
similarly. In 2006, the Court of Civil Appeals of Oklahoma, in
Workman v. Anderson Music Co., considered whether the rele-
vant statute governing non-compliant employers, imposed strict
liability in a suit at law for compensation.'52 The Workman court
held that "[w]here [an] employer has failed to provide workmen's
compensation insurance, and an injured employee has filed an ac-
tion in a court of law under... [OKLA. STAT. tit. 85] § 12, the
plaintiff must prove [inter alia] ... (4) negligence of the employer,
[and] (5) proximate cause or causal connection between the negli-

,,153gence and the injury.

A similar interpretation prevails in both Kentucky and Ten-
nessee. In the 1953 Kentucky case of Skinner v. Smith, the Court
of Appeals of Kentucky reversed a judgment for a miner who had
been injured in the course of employment with his employer.154

There was no dispute that the employer failed to comply with
Kentucky's Workmen's Compensation Act.155 However, the court
of appeals reversed on the grounds that there was "no proof in the
record that establishes any negligence on the part of [the employ-
er], but, rather, the evidence show[ed] either inevitable accident
or negligence on the part of [the employee] .

152. 149 P.3d 1060, 1063 (Okla. Civ. App. 2006). Notably, the Oklahoma statute, as
written, was arguably more susceptible to a strict liability interpretation than Virginia
section 65.2-805(A) because OKLA. STAT. tit. 85 § 12 states: "If an employer has failed
to secure the payment of compensation for his injured employee .... an injured employ-
ee .... may maintain an action in the courts for damages on account of such injury," and
cxcludes thc oame three affirmativc dcfensca cxcluded in Virginia section § 65.2-805(A).
See id. at 1062 (quoting OKLA. STAT. tit. 85 § 12) (2006) (emphasis added). By contrast, the
Virginia Code specifically uses the language "suit at law," through which it is more rea-
sonable to presume the legislative intent of a civil action based upon a prima facie estab-
lishment of negligence. See Bailey v. Hensley, No. CL16-284, 2016 Va. Cir. LEXIS 74, at
*14 n.32 (Cir. Ct. May 6, 2016) (Roanoke City) ('Moreover, the General Assembly's use of
the word 'suit' implies a lawsuit, and not simply an automatic action for damages."). Even
still, the Court of Civil Appeals of Oklahoma reiterated that recovery in an action for
damages under OKLA. STAT. tit. 85 § 12 still hinges on the plaintiff first establishing a
prima facie case of negligence. Workman, 149 P.3d at 1063 (emphasis added).

153. Workman, 149 P.3d at 1062 (citing Ice v. Gardner, 83 P.2d 378, 383 (Okla. 1938));
see also id. at 1063 (explaining that if an employee seeks recovery in action at law, he may
possibly recover more than in a traditional claim under the Workmen's Compensation Act,
"[b]ut in either event it is incumbent upon him to establish primary negligence, and the
injury and causal connection, in addition to the usual proof bringing him within the provi-
sions of the act") (emphasis in original).

154. 255 S.W.2d 621, 622-23 (Ky. Ct. App. 1953).
155. See id. at 622.
156. Id.
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In Duncan v. Dickie Rector Lumber Co., the Court of Appeals of
Tennessee considered the same question under Tennessee's re-
spective statute.1' The Duncan court conceded that because the
employer had elected not to comply with the relevant workers'
compensation legislation, they were precluded from certain af-
firmative defenses.5 ' Nevertheless, it held that "not withstanding
the elimination of these defenses, [a] plaintiff is entitled to dam-
ages only if his injury was proximately caused by some act or
omission on the part of the employer or his agents amounting to
negligence, or want of reasonable care.""' 9 The Duncan court fur-
ther opined that "[t]he statutory restrictions relative to matters of
defense, where an employer elects not to operate under the
Workmen's Compensation Law... cannot be so extended as to
deprive him of other evidentiary benefits evolving from the same
source furnishing basis for such defenses.'60

In addition to these jurisdictions, the Supreme Court of Ap-
peals of West Virginia held in Prager v. W. H. Chapman & Sons
Co. that a statute which essentially imposed strict liability on an
employer who lacked negligence, but who had not subscribed to
the state workmen's compensation fund, was unconstitutional.''
The Prager case centered on the West Virginia legislative
amendment to the state workers' compensation act that provided,
in a fashion eerily analogous to Virginia Code section 65.2-805(A),
that employers who failed to participate in the state workers'
compensation fund or defaulted on their compensation payments

shall be liable to their employees.., for all damages suffered by rea-
son of accidental personal injuries ... sustained in the course of and
resulting from their employment, and in any action by any such em-
ployee or personal representative thereof, such defendant shall not
avail himself of the following common law defenses: [contributory
negligence, the fellow-servant rule, and assumption of the risk] 162

The Prager court reiterated that requiring participation in a
workers' compensation fund was within the state's police power,
but that the statute at issue did not involve such a scenario.'63

157. 212 S.W.2d 908, 909 (Tenn. Ct. App. 1948).
158. Id.
159. Id. at 911 (quoting Moore Coal Co. v. Brown, 64 S.W.2d 3, 4 (Tenn. 1933)).
160. Id.
161. 9 S.E.2d 880, 883 (W. Va. 1940).
162. Id. at 881 (quoting 1937 W. Va. Acts 422).
163. Id. at 882-83.
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The court held:

It is one thing to say that the state has power to require employers
to contribute to a fund to be administered by the state, for the pur-
pose of compensating employees for injuries sustained in industry;
[but] it is quite another thing to require an employer to pay damag-
es, from his own estate, for an injury sustained by one of his employ-
ees, in no wise due to any neglect, negligence or wrongdoing on the
part of the employer.

1
6

Inasmuch as the statutory amendment at issue imposed strict li-
ability on employers for their employees' injuries without respect
to any wrongdoing on the part of the employer, the Supreme
Court of Appeals of West Virginia held the statute to be unconsti-
tutional."8'

In sum, even though neither the Supreme Court of Virginia nor
the Court of Appeals of Virginia have addressed this issue specifi-
cally, there is a considerable amount of support across other ju-
risdictions for the holding that a plaintiff-employee, in a discre-
tionary suit in tort against a non-compliant employer under the
Act, is still required to establish a prima facie case of negligence
as a prerequisite to recovery.

III. AMENDMENT

This essay does not specifically seek to advocate a change in
the law. Its purpose is to analyze Virginia Code section 65.2-
805(A) in its entirety to clarify for any court that must address
this issue in the future. A careful review of the statutory lan-
guage, its underlying policies, the implications of a strict liability
interpretation, and a survey of how other states have resolved the
question compel the determination that section 65.2-805(A) does
not abrogate a plaintiff-employee's obligation to establish a prima
facie case of negligence prior to obtaining recovery against a non-
compliant employer in an Option Two suit. The aforementioned
also compels the determination that the General Assembly likely
did not intend this when it enacted section 65.2-805. To the ex-
tent that the current General Assembly feels that a strict liability
scheme under section 65.2-805 was or is desired, it should take
the opportunity to effectuate this desire by clearly and unambig-
uously amending the statutory language to that effect.

164. Id. at 883.
165. Id.
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CONCLUSION

As workers' compensation cases continue to rise in the courts of
the Commonwealth, both in terms of volume and effect, it is im-
perative to address and resolve any ambiguities which could lead
to conflicts among the judiciary. Among the Virginia Workers'
Compensation Act's many provisions, Virginia Code section 65.2-
805 has created some dissonance among the courts.' This fric-
tion comes in part because of strong language within the statute
which, at first glance, seems to suggest imposing strict liability on
employers who fail to carry workers' compensation insurance or
give adequate notice thereof. However, a more careful analysis of
the statute reveals some troubling implications with that posi-
tion.

Without overlooking the importance of ensuring that employers
comply with the Act, the most reasonable interpretation of Vir-
ginia Code section 65.2-805(A) is to require a plaintiff-employee
to plead a prima facie case of negligence in a discretionary suit
under the statute. Requiring a prima facie case of negligence as a
prerequisite to recovery comports with the plain language of the
statute, is consistent with the maxim expressio unius est exclusio
alterius, and does not do violence to established law and policy.

166. See supra text accompanying notes 11-12.

2016]




