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Accordingly, the Court sometimes utilizes bright-line rules to
guide the police in executing searches and seizures,"' which do
not require case-by-case justification and provide "clear legal
boundaries to police conduct."164 Such rules are said to be prem-
ised on the recognition that the protections of the Fourth
Amendment "can only be realized if the police are acting under a
set of rules which, in most instances, makes it possible to reach a
correct determination beforehand as to whether an invasion of
privacy is justified in the interest of law enforcement."'

Many bright-line rules address recurring situations to clarify
what police can or cannot do. For example, for searches incident
to arrest, the police can always search the person and the grab
area around that person, so long as the person arrested is not in
an automobile.'66 During a traffic stop, the officer can always or-
der the driver and all passengers out of the vehicle.'6 7 In Florence,
as discussed, the Court recently created the bright-line rule per-
mitting the authorities to visually scan the naked body of all per-
sons to be incarcerated after arrest."' Although each of these
rules clarify law enforcement authority, each also undeniably in-
vades the privacy and security of many persons who are not dan-
gerous or who do not harbor evidence.

Underlying many bright-line rules is a legitimate concern for
the safety of the police officer in confronting persons suspected of
a crime."' Beyond that admittedly important interest, few guide-
lines exist to predict when the Court will adopt a bright-line rule
or elect case-by-case adjudication.' More fundamentally, howev-

163. See, e.g., Maryland v. Wilson, 519 U.S. 408, 410, 412 (1997) (permitting police of-
ficers to order all passengers to exit a vehicle as an incident of a stop of any vehicle).

164. David A. Harris, Frisking Every Suspect: The Withering of Terry, 28 U.C. DAVIS L.
REV. 1, 37 (1994). Yet, at other times, the Court has rejected such analysis, viewing bright
lines as having utility only in exceptional situations. E.g., Ohio v. Robinette, 519 U.S. 33,
39 (1996).

165. Belton, 453 U.S. at 458 (quoting LaFave, supra note 161, at 142). Belton is per-
haps the Court's most notable defense of bright-line rules, where the Court applied such a
rule to searches of motor vehicles incident to arrest. That result has now been rejected in
Arizona v. Gant, 556 U.S. 332 (2009), but the methodology persists.

166. See discussion infra Part VI.A.
167. See Wilson, 519 U.S. at 412, 415.
168. Florence v. Bd. of Chosen Freeholders, 566 U.S. , , 132 S. Ct. 1510, 1513-14

(2012).
169. Kathryn R. Urbonya, Rhetorically Reasonable Police Practices: Viewing the Su-

preme Court's Multiple Discourse Paths, 40 AM. CRIM. L. REV. 1387, 1436 (2003).
170. See generally id. at 1429-36 (analyzing the Court's choices between bright-line

rules and case-by-case analysis and observing that "no coherent theory undergirds" it).
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er, is the distinction between a rule that is clear in its application
and the substance of the rule: a clear rule is desirable but says
nothing about the choice between two equally clear rules, one of
which furthers the individual's protections afforded by the Fourth
Amendment and the other that diminishes those protections."
Often, as the above illustrations demonstrate, the Court creates
rules that favor police interventions. Thus, the Court has stated:
"Courts attempting to strike a reasonable Fourth Amendment
balance . . . credit the government's side with an essential inter-
est in readily administrable rules."172 However, the use of per se
rules to allow governmental intrusions is at least arguably inimi-
cal to much of the underlying purpose of the Fourth Amendment,
if its purpose is to protect individual rights. Instead, bright-line
rules that favor individual rights by being over-inclusive of those
deserving protection should be treated more favorably than per se
rules that permit intrusions. 17 For example, to arrest a person in
that person's home, the Court requires that, with the exception of
exigent circumstances, the police must first obtain an arrest war-
rant.14

If the Fourth Amendment protected group rights, bright-line
rules that favor police intrusions would make more sense. The
people's right to be secure-as a group-would arguably be ad-
vanced by screening techniques that involve large numbers of in-
dividuals with the purpose to weed out individual criminals. That
view of the Fourth Amendment should not prevail. The Fourth
Amendment is designed to protect individuals from governmental
intrusions."' Hence, logically, bright-line rules that routinely al-
low certain intrusions should be rejected or restricted in applica-

171. See Ronald J. Bacigal, Choosing Perspectives in Criminal Procedure, 6 WM. &
MARY BILL RTS. J. 677, 709-10 (1998). Professor Donald Dripps has observed: "The Fourth
Amendment cases are difficult because both determinacy and legitimacy are important
values." Donald A. Dripps, The Fourth Amendment and the Fallacy of Composition: De-
terminacy Versus Legitimacy in a Regime of Bright-Line Rules, 74 MiSS. L.J. 341, 407
(2004). He believes that the Court has erred in emphasizing determinacy over legitimacy.
Id. at 342. More generally, he maintains, there is an inherent tension between the two
values: "[L]egitimate Fourth Amendment doctrine is prone to indeterminacy, and deter-
minate doctrine is prone to illegitimacy." Id. at 342-43.

172. Atwater v. City of Lago Vista, 532 U.S. 318, 347 (2001).
173. Cf. Cnty. of Riverside v. McLaughlin, 500 U.S. 44, 56 (1991) (stating that general-

ly a person subject to warrantless arrest must be presented to a magistrate for a probable
cause determination within forty-eight hours).

174. Payton v. New York, 445 U.S. 573, 588-89 (1980).
175. U.S. CONST. amend. IV; see supra Part IV.A.
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tion. Bailey reflects this view, which confined detentions of per-
sons during the execution of search warrants to those in the "im-
mediate vicinity" of the location searched.'7 ' King, however, re-
flects the opposing view, opening the door to mass, suspicionless
DNA testing. 77

B. Constructing Exceptions in Light of the Purpose of the General
Rule: The Role of Necessity

Jeremiah Gridley, the attorney general of the Massachusetts
Bay Colony, defended the general writs of assistance in the Writs
case.'7 ' Although Gridley conceded that the "common privileges of
Englishmen" were taken away,"' he argued that the writs were
necessary to enforce the customs laws:

[Tihe necessity of the Case and the benefit of the Revenue .... [T]he
Revenue [was] the sole support of Fleets & Armies abroad, & Minis-
ters at home[,] without which the Nation could neither be preserved
from the Invasions of her foes, nor the Tumults of her own Subjects.
Is not this I say infinitely more important, than the imprisonment of
Thieves, or even Murderers? yet in these Cases 'tis agreed Houses
may be broke open.... So it is established, and the necessity of hav-
ing public taxes effectually and speedily collected is of infinitely
greater moment to the whole, than the Liberty of any Individual.

No record indicates whether Otis addressed Gridley's admitted-
ly strong governmental interests. Instead, Otis outlined circum-
stances when the individual's interest could be legally invaded: a
person's security in his home is "forfeited" only "in cases of the
most urgent necessity and importance.""' Otis characterized the
need as: "For flagrant Crimes, and in Cases of great public Neces-
sity," a person's house may be invaded.'

176. Bailey v. United States, 568 U.S. -, _, 133 S. Ct. 1031, 1042 (2013).
177. See Maryland v. King, 569,U.S. _ -, 133 S. Ct. 1958, 1980 (2013) ("DNA iden-

tification of arrestees is a reasonable search that can be considered part of a routine book-
ing procedure.").

178. SMITH, supra note 116, at 548; see QUINCY, supra note 128, at 476-81.
179. SMITH, supra note 116, at 281.
180. Id. at 281; see generally QUINCY, supra note 128, at 476-82 (outlining Gridley's

argument).
181. QUINCY, supra note 128, at 490.
182. Id. at 471.
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From Gridley to the present, claims of necessity have often
been invoked in justifying searches."' Indeed, in King, Justice
Scalia criticized the majority for departing from the probable
cause standard in the absence of any showing of necessity. 114

What Gridley failed to do, and what Otis and Scalia did do, was
distinguish between a strong governmental need and how to ef-
fectuate that interest through the creation of rules protective of
the individual.' A pamphleteer in England, a short time after
the Writs case, commenting on the use of general warrants to
pursue persons suspected of seditious libel, captured the essence
of this point: "No necessities of state can ever be a reason for quit-
ting the road of law in the pursuit of a libeller."" In other words,
merely because the government has a strong interest does not
mean that it can use any or all means to effectuate that inter-
est."' That confusion of ends and means has surfaced repeatedly
in contemporary Fourth Amendment analysis.'"' Many cases fail
to distinguish between the strength of the government interest
involved and the methods needed to effectuate that interest.189

183. See, e.g., SMITH, supra note 116, at 281; QUINCY, supra note 128, at 471, 490.
184. 569 U.S. _, _ , 133 S. Ct. 1958, 1981-82 (2013) (Scalia, J., dissenting).
185. See, e.g., id. at 1989-90; QUINCY, supra note 128, at 471, 490.
186. FATHER OF CANDOR, LETTER CONCERNING LIBELS, WARRANTS, THE SEIZURE OF

PAPERS 32 (3d ed. 1765). Referring to times of rebellion as illustrating an argument for
true necessity for the use of general warrants, the writer observed that, in such situations,
men may "wink at all irregularities." Id. at 49. He added: "And yet, bad men ... will be
apt to lay stress upon such acts of necessity, as precedents for their doing the like in ordi-
nary cases, and to gratify personal pique, and therefore such excesses of power are dan-
gerous in example, and should never be excused . . . ." Id. He concluded that, even in cases
of high treason where persons could not be named, the use of general warrants would be
"applied to his pardon, and not to his justification." Id. at 50.

187. E.g., City of Indianapolis v. Edmond, 531 U.S. 32, 42-43 (2000) (rejecting the "se-
vere and intractable nature of the drug problem" as insufficient to depart from individual-
ized suspicion); Torres v. Puerto Rico, 442 U.S. 465, 472-74 (1979) (citing Almedia-
Sanchez v. United States, 413 U.S. 266, 273-75 (1973); United States v. Di Re, 332 U.S.
581, 595 (1948)) (rejecting suspicionless searches of luggage, despite recognition that
Puerto Rico had serious problem with an "influx of weapons and narcotics" and stating
that "we have not dispensed with the fundamental Fourth Amendment prohibition against
unreasonable searches and seizures simply because of a generalized urgency of law en-
forcement"); Silas J. Wasserstrom, The Incredible Shrinking Fourth Amendment, 21 AM.
CRIM. L. REV. 257, 317 (1984) ("The 'general searches' which the framers sought to outlaw
when they enacted the fourth amendment may well have been 'cost-justified,' and were
defended on precisely this basis.").

188. See, e.g., Edmond, 531 U.S. at 42; Torres, 442 U.S. at 472-74.
189. See, e.g., Edmond, 531 U.S. at 44-47 (utilizing a programmatic purpose analysis

to distinguish between permissible and impermissible suspicionless intrusions); Mich.
Dep't of State Police v. Sitz, 496 U.S. 444, 453-54 (1990) (stating that it was up to politi-
cally accountable officials to choose among reasonable alternative law enforcement tech-
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"Necessity" should mean that it must be shown that utilizing a
model of reasonableness that has been developed to protect the
individual's right to be secure, if employed in the case before the
court, will not safeguard an overriding governmental interest.o90

This conception of necessity is reflected in the Court's initial de-
partures from the individualized suspicion model."' A similarly
strong conception of exigency traditionally permeated the ques-
tion whether the police could search without a warrant.19 2 Neces-
sity has several interrelated facets, which are discussed else-
where, 93 but at its most fundamental level, it requires the
government to show a very strong interest which can only be

niques); Skinner v. Ry. Labor Execs. Ass'n, 489 U.S. 602, 631 (1989) (permitting substance
abuse testing of all crew members of trains involved in an accident or in a rule violation
because serious train accident scenes frequently are chaotic, making it "impractical" for
investigators to determine which crew members contributed to the accident).

190. See, e.g., Sitz, 496 U.S. at 459 (Brennan, J., dissenting) ("Without proof that the
police cannot develop individualized suspicion that a person is driving while impaired by
alcohol, I believe the constitutional balance must be struck in favor of protecting the public
against even the 'minimally intrusive' seizures involved in this case."); United States v.
Martinez-Fuerte, 428 U.S. 543, 575 (1976) (Brennan, J., dissenting) ("There is no principle
in the jurisprudence of fundamental rights which permits constitutional limitations to be
dispensed with merely because they cannot be conveniently satisfied."); Reid v. Covert,
354 U.S. 1, 14 (1957) (Black, J., plurality opinion) (espousing the concept that constitu-
tional provisions against arbitrary governmental actions are "inoperative when they be-
come inconvenient or when expediency dictates otherwise . . . if allowed to flourish would
destroy the benefit of a written Constitution and undermine the basis of our Govern-
ment").

191. See Camara v. Mun. Court of S.F., 387 U.S. 523, 537-38 (1967) (viewing as rea-
sonable area-wide health and safety code enforcement inspections designed to combat the
dangers that fires and epidemics pose to large urban areas because other canvassing tech-
niques would not achieve acceptable results); see also 5 WAYNE R. LAFAVE, SEARCH AND
SEIZURE § 10.2(d), at 59 (4th ed. 2004) (noting that the Camara court's analysis included
the determination "that 'acceptable results' in code enforcement could not be accomplished
if it were necessary to establish in advance the probability that a particular violation was
present in a particular building"); Stephen J. Schulhofer, On the Fourth Amendment
Rights of the Law-Abiding Public, 1989 SUP. CT. REV. 87, 91-92 (stating that Camara re-
flected the widely shared opinion that alternative procedures to area-wide inspections
were unworkable).

192. See, e.g., Warden v. Hayden, 387 U.S. 294, 298-99 (1967) (holding that no warrant
is required to enter a house when police are in hot pursuit of a fleeing felon, with the
Court noting: "Speed here was essential"); see also Christopher Slobogin, The World With-
out a Fourth Amendment, 39 UCLA L. REV. 1, 32 (1991) (arguing for view of exigency that
defines "imminence" narrowly to prevent the exception from swallowing the warrant re-
quirement).

193. See generally CLANCY, supra note 43 § 11.3.4.4.3., at 603-06 (discussing the role of
necessity in measuring reasonableness in Supreme Court opinions); id. § 11.5.3.2., at 628-
33 (discussing the role that necessity should have).
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effectuated by departing from a general rule of the Fourth
Amendment that favors the individual. 194

Once a general rule has been established that is protective of
the individual, exceptions to that rule must be similarly drawn to
reflect that purpose. For example, as the Bailey Court acknowl-
edged, the general rule is a person may only be detained by the
police based on probable cause to believe that person is involved
in criminal activity.' There are recognized exceptions to that
rule, including detentions of occupants without suspicion during
the execution of a search warrant for a residence."' How should
the scope of such an exception be measured? To protect the gen-
eral rule, the majority in Bailey acknowledged: "An exception to
the Fourth Amendment rule prohibiting detention absent proba-
ble cause must not diverge from its purpose and rationale." The
danger of departures without this guide was candidly admitted by
the Court, which included the possibility of detaining other per-
sons who happened to be in the neighborhood."' Hence, in Bailey,
the Court created the rule that, when executing a warrant, the
police can only detain occupants who are in the immediate vicini-
ty of the premises."' Justice Scalia, concurring in Bailey, empha-
sized the hierarchal nature of the inquiry with clarity: Probable
cause is the general rule for a detention; an exception to that rule
applies when the police execute a search warrant and locate per-
sons on the premises to be searched.2 00 Thus, for him, the only
question was whether Bailey was on the premises.20 ' Because Bai-
ley was stopped a mile away, the exception "cannot sanction Bai-
ley's detention. It really is that simple."

What should also be simple is the requirement of putting the
burden on the government to justify departures from general
rules. For example, the Court has repeatedly stated that war-
rants are a preferred mode of searching and the government has

194. See id. § 11.3.4.4.3., at 606-07.
195. 568 U.S. , _, 133 S. Ct. 1031, 1037 (2013) (quoting Dunaway v. New York,

442 U.S. 200, 213 (1979)).
196. Id. at -, 133 S. Ct. at 1037-38 (quoting Michigan v. Summers, 452 U.S. 692,

704-05 (1981)).
197. Id. at _, 133 S. Ct. 1038.
198. Id. at _, 133 S. Ct. at 1039-40.
199. Id. at _, 133 S. Ct. at 1041.
200. Id. at _, 133 S. Ct. at 1044 (Scalia, J., concurring).
201. Id. at 1043.
202. Id.
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the burden of showing a need to search without one. 20" That bur-
den has traditionally been a high one-a showing of necessity.204
In contrast, the Court in King put the burden on the persons chal-
lenging the suspicionless DNA testing.205 Such a burden is incon-
sistent with the vast bulk of Fourth Amendment jurisprudence.
In sum, a structure of Fourth Amendment analysis should look
like this: An acknowledgement that the purpose of the Fourth
Amendment is to protect individuals from governmental intru-
sions; general rules are created to further that purpose; and ex-
ceptions to those general rules must be based on a strong showing
of need, with the government bearing the burden of proof. To par-
aphrase Justice Scalia, it really should be that simple.206

VI. SEARCHES INCIDENT TO ARREST AS ILLUSTRATING THE

CREATION OF RULES BASED ON PURPOSE

Searches incident to arrest are commonly utilized and, given
the development of modern police forces and the statutory expan-
sion of the number of crimes, such searches now apply to large
numbers of criminal suspects. Moreover, given the ubiquity of cell
phones and other digital devices on and about persons in today's
world, those devices are increasingly searched incident to ar-
rest.2 The development of principles governing search incident to
arrest illustrates how general rules should inform the nature of
exceptions to a general rule and the scope of such exceptions.

A. Nature of the Rule: Per Se Versus Case-by-Case

Search incident to arrest principles have undergone significant
evolution since the imposition of the exclusionary rule on federal
authorities in 1914.208 First, the nature of the justification for
searches incident to arrest has had several iterations. Many cases

203. CLANCY, supra note 43 § 11.3.1., at 571-73.
204. See id. § 11.3.4.4.3., at 603-09.
205. 569 U.S. at _, _ , 133 S. Ct. 1958, 1977-80 (2013).

206. See Bailey, 568 U.S. at _, 133 S. Ct. at 1043 (Scalia, J., concurring).

207. See, e.g., United States v. Finley, 477 F.3d 250, 259-60 (5th Cir. 2007) (upholding
search of cell phone found in arrestee's pocket); see also CLANCY, supra note 43 § 8.7., at
443-46.

208. See Weeks v. United States, 232 U.S. 383, 392 (1914) (recognizing the well-
established "right on the part of the Government ... to search the person of the accused
when legally arrested").
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prior to Robinson v. United States viewed searches incident to ar-
rest in terms of an exception to the warrant requirement, which
intimated an exigent circumstances rationale and, perhaps, a
need to justify the search in each case.20 ' Although not all of the
Supreme Court's cases reflected that view,"0 a dispositive doctri-
nal shift in the underlying justification for searches incident to
arrest occurred in Robinson.21 ' That majority opinion, written by
Justice Rehnquist, stated:

A custodial arrest of a suspect based on probable cause is a reasona-
ble intrusion under the Fourth Amendment; that intrusion being
lawful, a search incident to the arrest requires no additional justifi-
cation. It is the fact of the lawful arrest which establishes the au-
thority to search, and we hold that in the case of a lawful custodial
arrest a full search of the person is not only an exception to the war-
rant requirement of the Fourth Amendment, but is also a "reasona-
ble" search under that Amendment.2 1 2

The Court's statement in the second sentence of this quotation
deserves emphasis: searches incident to arrests were viewed in
Robinson not only as an exception to the general rule that war-
rants are required but as a rule unto themselves-their own gen-
eral rule.2 1

3 This allowed the Court to create a structure for
searches incident to arrest without regard to any other Fourth
Amendment satisfaction doctrines.2 " Thus, in Robinson, which
involved the arrest of a person driving on a suspended license, the
Court adopted a "categorical" search incident to arrest rule: it ap-
plied to all arrests, regardless of the underlying factual circum-
stances.21 In so ruling, the Court rejected a case-by-case inquiry
and any analogy to a protective frisk for weapons, which must be
justified in each case by examining whether there are circum-
stances giving rise to the reasonable belief that the person accost-

209. Robinson v. United States, 414 U.S. 218 (1973); see, e.g., Chimel v. California, 395
U.S. 752, 762-63 (1969); Trupiano v. United States, 334 U.S. 699, 708 (1948). There was
at least some common law authority that a search incident to arrest was based on the cir-
cumstances of each case. See David E. Aaronson & Rangeley Wallace, A Reconsideration of
the Fourth Amendment's Doctrine of Search Incident to Arrest, 64 GEO. L.J. 53, 55-56
(1975) (citing Leigh v. Cole, 6 Cox CRIM. L. CASES 329, 332 (Oxford Cir. 1853)).

210. E.g., United States v. Rabinowitz, 339 U.S. 56, 61 (1950).
211. Robinson, 414 U.S. at 234-35.
212. Id. at 235.
213. See id.
214. See id.
215. See id. at 220-21, 236.
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ed is armed and dangerous.2 16 The significance of Robinson was to
distinguish the search incident to arrest principle from other sit-
uations where the Court has found an exception to the warrant
preference rule.217 For searches incident to arrest, permissibility is
not determined by applying the case-by-case exigency analysis
used to justify exceptions to the warrant preference rule.218

Robinson's view prevailed in subsequent decades219 until the re-
cent decision in Arizona v. Gant, which changed the rule for
searches of vehicles incident to arrest.220 Gant, rhetorically, repre-
sented a return to a case-by-case exigency approach, viewing
searches incident to arrest as an exception to the warrant prefer-
ence rule.221 Under prior precedent, the police could search the en-
tire passenger compartment incident to the arrest of an occupant
of the vehicle.222 The Court in Gant rejected that principle and
created two new rules for searches incident to arrest of persons
who are in vehicles.22 3 They were: (1) a vehicle search is not per-
mitted incident to a recent occupant's arrest after the arrestee is
secured and cannot access the interior of the vehicle; and (2) a
vehicle search is permissible if the police have a reasonable belief
that evidence of the offense of arrest might be found in the vehi-
cle. 224

Explaining the first rule, Justice Stevens, writing for a majori-
ty of five, stated that a search of a vehicle incident to arrest is
permissible "only when the arrestee is unsecured and within
reaching distance of the passenger compartment at the time of
the search."2 "2 Explaining the second rule, Stevens asserted "that
circumstances unique to the automobile context justify a search
incident to arrest when it is reasonable to believe that evidence of

216. Id. at 227-28 (citing Terry v. Ohio, 392 U.S. 1, 21-25 (1968)).
217. See, e.g., Missouri v. McNeely, 569 U.S.__ , 133 S. Ct. 1552, 1559 n.3 (2013).
218. Id.; see Robinson, 414 U.S. at 235.
219. E.g., Virginia v. Moore, 553 U.S. 164, 176-77 (2008) ("The interests justifying

search are present whenever an officer makes an arrest."); Michigan v. DeFillippo, 443
U.S. 31, 35 (1979) ("The fact of a lawful arrest, standing alone, authorizes a search [of the
person arrested]."); Gustafson v. Florida, 414 U.S. 260, 266 (1973) (noting that "since it is
the fact of custodial arrest which gives rise to the authority to search," the lack of a subjec-
tive belief by the officer that the person arrested is armed and dangerous is irrelevant).

220. 556 U.S. 332, 351 (2009).
221. Id. at 338.
222. Id. at 341 (citing New York v. Belton 453 U.S. 454, 460 (1981)).
223. Id. at 350-51.
224. Id. at 335.
225. Id. at 343.
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the offense of arrest might be found in the vehicle."226 Justice Ste-
vens viewed the primary rationale of the new rules as protecting
privacy interests.2 27 He saw the prior doctrine, which authorized
police officers to search not just the passenger compartment but
"every purse, briefcase, or other container within that space," as
creating "a serious and recurring threat to the privacy of count-
less individuals."2 28 He also maintained that the prior rule was

229unnecessary to protect legitimate law enforcement interests.

The majority in Gant explicitly limited the new rules to motor
vehicle searches. 2 0 As dissenting Justice Alito maintained in
Gant, however, the new rules have no rational limitation to vehi-
cle searches.23 1 His argument posed the question: Why does the
rule not apply to all arrestees?2 2 The majority's opinion failed to
adequately answer that question. Gant creates the bizarre situa-
tion where an individual is more protected in an automobile than
in his own home, which is fundamentally inconsistent with other
aspects of Supreme Court doctrine.

226. Id. at 335.
227. Id. at 344-45.
228. Id. at 345.
229. Id. at 346. Justice Scalia, in a concurring opinion, said that he did not like the ma-

jority's new rules but liked the dissent's view even less; he did not want to create a 4-1-4
situation and, therefore, joined the majority opinion, although acknowledging that it was
an "artificial narrowing" of prior cases. Id. at 354 (Scalia, J., concurring). Scalia stated
that the rule he wanted was that the police could only search a vehicle incident to arrest if
the object of the search was evidence of the crime for which the arrest was made. Id. at
353; see also Thornton v. United States, 541 U.S. 615, 627-32 (2004) (Scalia, J., concur-
ring) (viewing searches incident to arrest as an "exception" and engaging in fact sensitive
analysis of whether the search incident to arrest is justified in the case).

230. Gant, 556 U.S. at 351.
231. Id. at 363-64 (Alito, J., dissenting).
232. Id. Several courts have rejected a broad application of Gant. E.g., United States v.

Perdoma, 621 F.3d 745, 751-52 (8th Cir. 2010); State v. Ellis, 355 S.W.3d 522, 525 (Mo.
Ct. App. 2011). But others have extended Gant beyond the automobile context. See United
States v. Shakir, 616 F.3d 315, 317, 321 (3d Cir. 2010) (holding the search of the gym bag
carried by the arrestee was permissible under the following rule: "[W]e hold that a search
is permissible incident to a suspect's arrest when, under all the circumstances, there re-
mains a reasonable possibility that the arrestee could access a weapon or destructible evi-
dence in the container or area being searched. Although this standard requires something
more than the mere theoretical possibility that a suspect might access a weapon or evi-
dence, it remains a lenient standard."); Angad Singh, Comment, Stepping Out of the Vehi-
cle: The Potential of Arizona v. Gant to End Automatic Searches Incident to Arrest Beyond
the Vehicular Context, 59 AM. U. L. REV. 1759, 1762 (2010) (seeking to apply Gant to
searches incident to arrest of persons and in home); Jackie L. Starbuck, Comment, Rede-
fining Searches Incident to Arrest: Gant's Effect on Chimel, 116 PENN. ST. L. REV. 1253,
1280 (2012) (concluding that "[tihe Supreme Court should abolish any distinction between
vehicle searches and home searches by making Gant's explication of Chimel and the 'area
of immediate control' the controlling authority for all searches incident to arrest").
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The Robinson line of authority offered a view of search incident
to arrest doctrine that was categorical: such searches were per se
reasonable.2 " Taken to its logical conclusion, what should flow
from such a view is a simple series of rules, permitting detailed
searches of persons and the property they possess in all cases as
an incident to arrest. Such a bright-line rule avoids, or should
avoid, inconsistent decisions based on similar facts and gives the
police a workable rule to apply in each case. That rule is, howev-
er, a very blunt instrument. Frankly, it is an evidence-gathering
technique. It has little relationship to the protective justification
for searches incident to arrest in the many cases where there is
no factual basis for believing that the suspect could obtain evi-
dence or a weapon.2'

Gant is fundamentally inconsistent with Robinson, based on its
view that searches incident to arrest are an exception to the war-
rant requirement and in requiring justification for searches be-
yond the fact of an arrest.23 5 One view should ultimately prevail.
Either Robinson or Gant has to be overruled. Which should pre-
vail? Looking broadly at search incident to arrest doctrine, the
Court has rejected two separate analyses that would reflect the
application of two independent legal questions: (1) whether an ar-
rest has occurred; and (2) whether a search incident to arrest
should be permitted.' Those are two separate intrusions. The
first is based on probable cause that the person is involved in
criminal activity and is not of concern.23 The second intrusion
raises the concern whether the search incident to arrest rule
should have per se applicability once it is determined that the en-
counter constitutes an arrest or whether search incident to arrest
principles should be modified to apply. to only some arrests.238 If
the purpose of the Fourth Amendment is to protect the individu-
al, it would seem that the government should have to justify each
intrusion separately. Although the goal here is not to create a se-
ries of search incident to arrest rules, abandonment of the per se

233. United States v. Robinson, 414 U.S. 218, 235 (1973).
234. See Myron Moskovitz, A Rule in Search of a Reason: An Empirical Reexamination

of Chimel and Belton, 2002 WIs. L. REV. 657, 695 (2002) (quoting United States v.
McLaughlin, 170 F.3d 889, 895 (9th Cir. 1990)).

235. Gant, 556 U.S. at 351.
236. See Thomas K. Clancy, What Constitutes an 'Arrest" Within the Meaning of the

Fourth Amendment?, 48 VILL. L. REV. 129, 177 (2003).
237. Id. at 178.
238. Id. at 178-79.
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rule would seem to necessarily follow from the premise. More nu-
anced rules protective of the individual might include limiting
permissible search incident to arrest based on categories of crime
for which the arrest is being made239 or premised on a factual in-

1 40quiry to establish whether one of the two justifications for the
search incident to arrest rule is actually present in each case.4

Gant's second rule-requiring that the police have reason to be-
lieve that evidence of the offense might be in the area
searched24 2-should be viewed in this light.

B. The Scope of the Rule

Once a general rule is established, the scope of that rule and
exceptions to it must be crafted in light of that rule's purpose. In
the context of searches incident to arrest, the Court struggled
throughout much of the twentieth century to establish the proper
scope of the area around the arrestee that may be searched.
This is not surprising given its inability to settle on a general rule
that was protective of the individual. The cases are informative
because they represent the first attempts by the Court to denote
the proper scope of an intrusion in non-warrant situations. The
debate concerning the scope of a search incident to arrest also

239. Cf. Thomas v. State, 614 So. 2d 468, 471 (Fla. 1993) (finding that issuing a traffic
citation was a form of arrest but rejecting permissibility of a custodial arrest and "body
search" for person who was riding bicycle without a bell); State v. Paul T., 993 P.2d 74, 77-
79 (N.M. 1999) (observing the ambiguity as to whether the search incident to arrest prin-
ciple applied to situations other than "custodial" arrests and holding, under the New Mex-
ico Constitution, that the police could not conduct a full search of a juvenile who violated
curfew law that provided for release to parent or guardian). Similarly, prior to its constitu-
tional changes, California courts differentiated between types of crimes when applying the
search incident to arrest principle. See, e.g., People v. Maher, 550 P.2d 1044, 1047 (Cal.
1976); People v. Brisendine, 531 P.2d 1099, 1106 (Cal. 1975). Such a rule would remove
much of the incentive to arrest for a minor crime in order to conduct an evidentiary search
for other crimes.

240. E.g., State v. Bauder, 924 A.2d 38, 50 (Vt. 2007) (requiring, for search incident to
arrest in the vehicle context, a showing that either of the two traditional justifications are
actually present under the state constitution).

241. Cf. Knowles v. Iowa, 525 U.S. 113, 117 (1998) (holding that police officers cannot
search incident to traffic citations and discussing why the traditional rationales of the
search incident to arrest rule did not apply).

242. Arizona v. Gant, 556 U.S. 332, 335 (2009).
243. See, e.g., Chimel v. California, 395 U.S. 752, 770-72 (1969) (White, J., dissenting)

(tracing the "modern odyssey" of the Court's treatment of the search incident to arrest rule
throughout the twentieth century and observing that there had been at least five signifi-
cant shifts in emphasis).
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capsulizes the core problem of measuring the reasonableness of
the scope of an intrusion:

If upon arrest you may search beyond the immediate person and the
very restricted area that may fairly be deemed part of the person,
what rational line can be drawn short of searching as many rooms as
arresting officers may deem appropriate for finding "the fruits of the
crime"? Is search to be restricted to the room in which the person is
arrested but not to another open room into which it leads? Or, take a
house or an apartment consisting largely of one big room serving as
dining room, living room and bedroom. May search be made in a
small room but not in such a large room? If you may search the bed-
room part of a large room, why not a bedroom separated from the
dining room by a partition? These are not silly hard cases. They put
the principle to a test.2 4 4

The Court's cases on the permissible scope of a search incident
to arrest are grounded in inconsistent models to measure reason-
ableness. 2 45 One view of reasonableness, the case-by-case model,
has no criteria that persists from case to case.46 Perhaps the most
notable case espousing this case-by-case analysis is United States
v. Rabinowitz, wherein the Court upheld the warrantless search
of a one-room office as incident to a valid arrest:

What is a reasonable search is not to be determined by any fixed
formula. The Constitution does not define what are "unreasonable"
searches and, regrettably, in our discipline we have no ready litmus-
paper test. The recurring questions of the reasonableness of searches

247
must find resolution in the facts and circumstances of each case.

When that case-by-case analysis was applied, with its lack of
objective criteria, the scope of the search was invariably broad,
extending to all items within the suspect's "control."248 What was
in a person's "control" could prove to be elusive. Illustrative is
Harris v. United States, where the Court reasoned that the scope
of the search incident to arrest could extend to all of the rooms of
Harris' four-room apartment because he was in "effective control"
of the apartment and the evidence sought could have been con-

244. United States v. Rabinowitz, 339 U.S. 56, 79 (1950) (Frankfurter, J., dissenting).
245. See CLANCY, supra note 43 § 8.8., at 446-48.
246. Id. § 11.3.3., at 586 (quoting Go-Bart Importing Co. v. United States, 282 U.S. 344,

357 (1931)) ("There is no formula for the determination of reasonableness. Each case is to
be decided on its own facts and circumstances.").

247. Rabinowitz, 339 U.S. at 63.
248. See, e.g., Chimel, 395 U.S. at 770-71 (White, J., dissenting) (discussing how prior

case law had grounded the scope of permissible search incident to arrest procedures based
on what was in "control" of arrestee).
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cealed anywhere in the apartment. 249 Dissenting in that case, Jus-
tice Murphy argued:

The result is that a warrant for arrest is the equivalent of a general
search warrant or writ of assistance; as an "incident" to the arrest,
the arresting officers can search the surrounding premises without
limitation for the fruits, instrumentalities and anything else con-
nected with the crime charged or with any other possible crime. They
may disregard with impunity all the historic principles underlying
the Fourth Amendment relative to indiscriminate searches of a
man's home when he is placed under arrest. They may disregard the
fact that the Fourth Amendment was designed in part, indeed per-
haps primarily, to outlaw such general warrants, that there is no ex-
ception in favor of general searches in the course of executing a law-
ful warrant for arrest. As to those placed under arrest, the
restrictions of the Fourth Amendment on searches are now words
without meaning or effect.25

The warrant preference model maintains that a search or sei-
zure is per se unreasonable subject to exceptions based on a
strong showing of need.25 ' When the warrant preference model
was applied, searches incident to arrest were of limited scope, in-
fluenced heavily by the warrant clause requirement of particular-
ity.252 In Chimel, the warrant preference model emerged as the
clear winner to measure scope issues, with the Court rejecting
both the methodology and the results in Rabinowitz and Harris.25

3

In Chimel, the Court found the scope of the search unreasonable
when the police searched the arrestee's entire three-bedroom
house as incident to his arrest, looking for evidence implicating
him in the burglary of a coin shop.254 A significant portion of the

249. 331 U.S. 145, 152 (1947).
250. Id. at 191 (Murphy, J., dissenting) (citations omitted).
251. See CLANCY, supra note 43 § 11.3.1., at 571-73.
252. See Trupiano v. United States, 334 U.S. 699, 710 (1948) ("It is a mistake to as-

sume that a search warrant in these circumstances would contribute nothing to the
preservation of the rights protected by the Fourth Amendment. A search warrant must
describe with particularity the place to be searched and the things to be seized. Without
such a warrant, however, officers are free to determine for themselves the extent of their
search and the precise objects to be seized. This is no small difference. It is a difference
upon which depends much of the potency of the right of privacy. And it is a difference that
must be preserved even where contraband articles are seized in connection with a valid
arrest."); United States v. Lefkowitz, 285 U.S. 452, 464 (1932) ("The authority of officers to
search one's house or place of business contemporaneously with his lawful arrest therein
upon a valid warrant of arrest certainly is not greater than that conferred by a search
warrant issued upon adequate proof and sufficiently describing the premises and the
things sought to be obtained.").

253. Chimel, 395 U.S. at 768.
254. Id. at 753-54, 768.
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Court's analysis focused on the standard justification for the war-
rant preference rule, that is, the interjection of a magistrate be-
tween the citizen and the police and the central role that probable
cause played.5 Importantly, however, the Court also relied on the
rejection of general warrants embodied in the warrant clause and
the requirement that the scope of a "search must be strictly tied
to and justified by the circumstances which rendered its initiation
permissible."' In applying those principles to a search incident to
arrest, the Court observed:

When an arrest is made, it is reasonable for the arresting officer to
search the person arrested in order to remove any weapons that the
latter might seek to use in order to resist arrest or effect his escape.
Otherwise, the officer's safety might well be endangered, and the ar-
rest itself frustrated. In addition, it is entirely reasonable for the ar-
resting officer to search for and seize any evidence on the arrestee's
person in order to prevent its concealment or destruction. And the
area into which an arrestee might reach in order to grab a weapon or
evidentiary items must, of course, be governed by a like rule. A gun
on a table or in a drawer in front of one who is arrested can be as
dangerous to the arresting officer as one concealed in the clothing of
the person arrested. There is ample justification, therefore, for a
search of the arrestee's person and the area "within his immediate
control"-construing that phrase to mean the area from within
which he might gain possession of a weapon or destructible evidence.

There is no comparable justification, however, for routinely
searching any room other than that in which an arrest occurs-or,
for that matter, for searching through all the desk drawers or other
closed or concealed areas in that room itself. Such searches, in the
absence of well-recognized exceptions, may be made only under the
authority of a search warrant. The "adherence to judicial processes"

257mandated by the Fourth Amendment requires no less.

In limiting the scope of the intrusion, the Chimel Court empha-
sized:

It is argued in the present case that it is "reasonable" to search a
man's house when he is arrested in it. But that argument is founded
on little more than a subjective view regarding the acceptability of
certain sorts of police conduct, and not on considerations relevant to
Fourth Amendment interests. Under such an unconfined analysis,
Fourth Amendment protection in this area would approach the
evaporation point. It is not easy to explain why, for instance, it is

255. Id. at 758-59, 761 (citing Trupiano, 334 U.S. at 705).
256. Id. at 761-62 (quoting Terry v. Ohio, 392 U.S. 1, 19 (1968)) (internal quotation

marks omitted).
257. Id. at 762-63 (footnote omitted).
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less subjectively "reasonable" to search a man's house when he is ar-
rested on his front lawn-or just down the street-than it is when he
happens to be in the house at the time of arrest.2ss

Since Chimel, the scope of the search incident to arrest rule's
application to areas beyond the arrestee's person has been set-
tled-at least rhetorically. 2" That scope as defined by Chimel in-
cludes only those areas within the arrestee's "immediate control,"
which is in turn defined as those areas where the arrestee "might
reach in order to grab a weapon or evidentiary items."26 The area
to be searched (with the exception of vehicle searches), is a fact-
based inquiry in each case. 26

1

In sum, search incident to arrest principles demonstrate the
incoherence of Fourth Amendment doctrine when the Court loses
sight of the fundamental purpose of the Fourth Amendment.
There is a fundamental disconnect in Robinson on one side and
Gant and Chimel on the other. Robinson's general rule is that a
search incident to arrest produces its own general rule.26 ' But
Gant and Chimel viewed such searches as an exception to the
warrant preference rule.6 If the purpose of the Fourth Amend-
ment is to protect the individual, then the structure of search in-
cident to arrest principles would be much different. As to the na-
ture of the rule, it would be viewed as an exception to a general
rule of reasonableness, grounded in necessity. From that view
would flow a series of rules based on a showing of exigency, which
is traditionally viewed as case specific. As to the scope of the
permissible search, the Chimel framework would then reinforce
the general rule by limiting the area searched to protect the va-
lidity of the general rule.

258. Id. at 764-65 (footnote omitted).
259. See, e.g., Thornton v. United States, 541 U.S. 615, 620 (2004) ("Although easily

stated, the Chimel principle had proved difficult to apply in specific cases."); Mincey v. Ar-
izona, 437 U.S. 385, 391-92 (1978) (rejecting an exception to warrant requirement for
search of residence after entering house to arrest); Vale v. Louisiana, 399 U.S. 30, 33-34
(1970) (suggesting that officers cannot use arrestee as a "walking search warrant" by mov-
ing him into house and from room to room to conduct warrantless search of house).

260. Chimel, 395 U.S. at 763. This grab area has often been referred to as the "wing-
span" or "lunge area." THOMAS K. CLANCY, CYBER CRIME AND DIGITAL EVIDENCE:
MATERIALS AND CASES 178-79 (2011) (internal quotation marks omitted); Moskovitz, su-
pra note 234, at 661 (internal quotation marks omitted).

261. CLANCY, CYBER CRIME AND DIGITAL EVIDENCE, supra note 260, at 179.
262. United States v. Robinson, 414 U.S. 218, 235 (1973).
263. Arizona v. Gant, 556 U.S. 332, 338 (2009) (quoting Katz v. United States, 389 U.S.

347, 357 (1967)); Chimel, 395 U.S. at 763.
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VII. CONCLUSION

The Court has a difficult task: construing the broad terms of a
very old document that now regulates modern, diverse intrusions
by the government. That task should start with a point of view.
The Fourth Amendment was designed by the framers to protect
individuals from the government; its fundamental goal was not to
help facilitate governmental intrusions. General rules should ef-
fectuate that purpose. Exceptions to general rules should be
based on a strong showing by the government of a need to depart
from the general rule and any exception should be designed to
protect the general rule.


