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chise racial minorities.”® The VRA was passed, in part, to put an
end to this sort of racial gerrymandering.”*’ However, the Court’s
Equal Protection jurisprudence applies strict scrutiny in any case
involving a race-based classification, irrespective of whether the
classification serves a remedial purpose.”**® Consequently, to the
extent a remedy to a VRA case classifies individuals by race, it
will be subject to strict scrutiny and likely will be found unconsti-
tutional.”

If a jurisdiction purposefully uses race as a “predominant fac-
tor” in drawing single-member district boundaries, the Equal Pro-
tection Clause of the Fourteenth Amendment compels courts to
review the electoral scheme under strict scrutiny.”® This remains
true even if the racial majority has not suffered any voting dilu-
tion as a result of the redistricting.” Furthermore, the Court
seems to be treating majority-minority districts with greater
Equal Protection scrutiny as more cases come before it.”** Conse-
quently, the use of single-member districts as a remedy to VRA
cases has become tenuous.

As Shaw itself recognized, at-large and multi-member electoral
systems do not classify anyone by race at all.” At-large or multi-
member choice voting elections guarantee that minority view-
points have the opportunity to achieve representation.” They do
not require drawing lines around particular individuals or con-
sidering the race of any particular individuals.®® Choice voting
does not rely on any racial stereotypes or balkanize racial groups
by putting them into racially defined districts.”® By using choice
voting, jurisdictions can avoid the segregating effects single-

246. Id. at 639-40.

247. Seeid. at 641.

248. Grutter v. Bollinger, 539 U.S. 306, 326 (2003).

249. See Shaw, 509 U.S. at 653.

250. See Miller v. Johnson, 515 U.S. 900, 915—16 (1995).

251. Shaw, 509 U.S. at 649-50.

252. See, e.g., Easley v. Cromartie, 532 U.S. 234, 241, 258 (2001); Miller, 515 U.S. at
916.

253. Shaw, 509 U.S. at 649 (“At-large and multimember schemes, however, do not clas-
sify voters on the basis of race.”).

254. See supra Section II.

255. Id.

256. See Mulroy, supra note 14, at 1912 (noting that choice voting helps create cross-
racial coalitions that act as “anti-balkanizers”).
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member districts create and can avoid strict scrutiny review of
their efforts to remedy to racial vote dilution.*

D. Use in Settlements or When Preferred by the Defendant

Non-winner-take-all voting systems have been used as judicial-
ly imposed remedies for Section 2 violations.” As mentioned ear-
lier, Justice Thomas has expressed the opinion that a court can
order choice voting as a remedy to such a violation.” Justice
O’Connor expressed a similar opinion in her dissent to Branch v.
Smith.”™ However, many courts have expressed a preference for
the use of single-seat districts when fashioning a remedy, typical-
ly without consideration of non-winner-take-all methods unless
the jurisdiction specifically requests districts rather than a non-
winner-take-all method.” Both courts and jurisdictions should
reconsider this preference in light of the benefits of choice voting
as a remedy.”” Furthermore, remedies in Section 2 cases need not
be imposed by a court. Often, the parties reach a settlement
wherein the defendant jurisdiction voluntarily alters its elections
method;*® courts have sanctioned the use of non-winner-take-all
voting systems in these settlements.’™

257. See Joseph F. Zimmerman, The Federal Voting Rights Act and Alternative Election
Systems, 19 WM. & MARY L. REV. 621, 645 (1978).

258. Cottier v. City of Martin, 475 F. Supp. 2d 932, 942-43 (D.S.D. 2007), vacated en
banc, 604 F.3d 553 (8th Cir. 2010). The court’s decision on liability was reversed on ap-
peal, with the court of appeals declining to decide the issue of remedies. Cottier v. City of
Martin, 604 F.3d 553, 562 (8th Cir. 2010) (en banc) (“[W]e need not consider . . . any reme-
dies proposed by the plaintiffs.”).

259. Holder v. Hall, 512 U.S. 874, 910 (1994) (Thomas, J., concurring).

260. 538 U.S. 254, 309-10 (2003) (O'Connor, J., dissenting).

261. E.g., Chapman v. Meier, 420 U.S. 1, 18-19 (1975); Mahan v. Howell, 410 U.S. 315,
333 (1973). But ¢f. Upham v. Seamon, 456 U.S. 37, 42 (1982) (per curiam) (citing Whit-
comb v. Chavis, 403 U.S. 124, 160-61 (1971) (preserving a jurisdiction’s valid use of at-
large elections)).

262. See generally Richard L. Engstrom, The Single Transferable Vote: An Alternative
Remedy for Minority Vote Dilution, 27 U.S.F. L. REv. 781, 807 (1993).

263. See e.g., United States v. Vill. of Port Chester, 704 F. Supp. 2d 411, 453 (S.D.N.Y.
2010); Docket at 11~12, Buckanaga v. Sisseton Indep. Sch. Dist., 804 F.2d 469 (8th Cir.
1986) (No. 84-1025), ECF No. 1, available at http://www.clearinghouse.net/chDocs/not_
public/VR-SD-0021-9001.pdf.

264. E.g., Vill. of Port Chester, 704 F. Supp. 2d at 453; Dillard v. Chilton Cnty.
Comm’n, 699 F. Supp 870, 875676 (M.D. Ala. 1988).
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Even where no settlement can be reached, the first choice of
remedies goes to the defendant jurisdiction.*® Based on a policy of
allowing jurisdictions the freedom to choose their own methods of
election, courts will defer to a defendant’s appropriate choice of
remedy even if the court itself would prefer some other remedy.*®
To be appropriate, a proposed remedy need only comply with fed-
eral law, including the VRA and the U.S. Constitution.” For ex-
ample, when the city of Port Chester, New York was found liable
for a violation of Section 2, it requested a non-winner-take-all
system of elections as a remedy.” This choice was respected by
the presiding judge, who then imposed it as a remedy.”

Jurisdictions subject to VRA liability should consider choice
voting as a preferred remedy in settlement or in final judgment.
Doing so would enable them to maintain the at-large or multi-
member nature of their elections.”™ As a race neutral solution, it
would also protect them from future litigation on equal protection
grounds and avoid the need for decennial redistricting that could
result in further litigation.”' Both plaintiffs and defendants
should be ready to ask for choice voting, both as an effective rem-
edy and as a remedy that is not reliant on how districts might be
drawn in the future, possibly in the absence of Section 5 preclear-
ance authority.

E. State Voting Rights Acts

Currently, California is the only state to have enacted its own
version of the VRA.?” However, a state voting rights act has gar-

265. See Upham, 456 U.S. at 41-42 (quoting White v. Weiser, 412 U.S. 783, 794-95
(1973)); Cottier v. City of Martin, 445 F.3d 1113, 1123 (8th Cir. 2006), vacated en banc,
604 F.3d 553 (8th Cir. 2010); E. Jefferson Coal. for Leadership & Dev. v. Parish of
Jefferson, 926 F.2d 487, 490-91 (5th Cir. 1991); Vill. of Port Chester, 704 F. Supp. 2d at
448; United States v. Euclid City Sch. Bd., 632 F. Supp. 2d 740, 744-45 (N.D. Ohio 2009).

266. Upham, 456 U.S. at 40-41.

267. Id. at 42 (citing White v. Weiser, 412 U.S. 783, 797 (1973)).

268. Vill. of Port Chester, 704 F. Supp. 2d at 416.

269. Id. at 453.

270. See id.; Engstrom, supra note 262, at 788 (stating that single transferable voting
is a preferred voting system for multi-seat elections).

271. See Engstrom, supra note 262, at 791, 807.

272. CAL. ELEC. CODE §§ 14025-32 (West 2003). Illinois has also adopted a law titled
the Illinois Voting Rights Act, but it merely requires the use of majority-minority districts,
crossover districts, and influence districts whenever redistricting takes place, rather than
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nered support in Washington.” Enacting a state voting rights act
allows states to have racial vote dilution claims brought in state
court, and, if crafted to be inclusive of non-winner-take-all reme-
dies, to tailor the standards for liability and remedies to the
states’ own preferences.”™

The CVRA improves upon the federal VRA by explicitly omit-
ting the requirement that the racial minority be geographically
compact, explicitly opening the door to non-winner-take-all voting
systems, at the very least when there is no such geographic com-
pactness.”” Although no California court has yet imposed a non-
winner-take-all voting system, one has noted the possibility with-
out criticism.*™

Unfortunately, the CVRA explicitly only allows liability for at-
large systems, without qualification, while leaving single-member
district systems unaddressed.”” Because of this, jurisdictions in
California often adopt single-member district elections, not be-
cause they necessarily see them as better, but because doing so
effectively grants them immunity under the CVRA and ensures
that no liability will follow in state court.”® The CVRA also sug-
gests the use of single-member districts as remedies, but does not
foreclose the use of modified, at-large remedies.””

States interested in adopting their own voting rights acts
should adapt the CVRA model. It has been effective in helping

providing a cause of action for racial minority vote dilution. 10 ILL. COMP. STAT. ANN. §§
120/5-1 to /5-10 (West 2012).

273. H.B. 2612, 62d Leg., 2012 Sess. (Wash. 2012); S.B. 6381, 62d Leg., 2012 Sess.
(Wash. 2012).

274. See, e.g., Sanchez v. City of Modesto, 51 Cal. Rptr. 3d 821, 828 (Cal. Ct. App.
2006).

275. See id. (noting plaintiff's argument that in the absence of a compactness require-
ment, courts could impose modified, at-large remedies).

276. Seeid. at 829, 843.

277. CAL. ELEC. CODE § 14027 (“An at-large method of election may not be imposed or
applied in a manner that impairs the ability of a protected class to elect candidates of its
choice.”). No such prohibition exists for district systems. See id. §§ 14025-32.

278. Cf. Memorandum from Jeffrey R. Epp & Jennifer K. McCain to the Honorable
Mayor and Members of the City Council of Escondido (May 23, 2012), available at
http://www.escondido.org/Data/Sites/1/media/PDFs/CCStaffReport052312.pdf  (“Cumula-
tive voting is still considered at-large voting, however, and its implementation would not
prevent future challenges based on the California Voting Rights Act.”).

279. CAL. ELEC. CODE § 14029 (“[T]he court shall implement appropriate remedies, in-
cluding the imposition of district-based elections, that are tailored to remedy the viola-
tion.”).



1002 UNIVERSITY OF RICHMOND LAW REVIEW [Vol. 47:959

many jurisdictions with racially polarized voting move to more
inclusive systems without the need to go to federal court.” But
any new state voting rights acts should explicitly establish the le-
gality of non-winner-take-all systems such as like choice voting
and should permit liability for any systems that result in racial
minority vote dilution. These modifications would avoid incentiv-
izing jurisdictions to use only single-member districts.

IV. CHOICE VOTING FOR CONGRESS AND THE STATES

The application of choice voting to state legislative elections
and congressional elections should generally take the form of
multi-member districts composed of between three and five mem-
bers each.” For states, this may require a change to the state
constitution specifying how one or both bodies is elected.” For
the U.S. House, it would require only statutory changes and state
action, as the U.S. Constitution does not specify how states must
assign their congressional delegations, and many states histori-
cally did not use single-member districts.”® In either case, choice
voting in multi-member districts represents a constitutional
method of breaking the polarizing deadlock of single-seat districts
and of achieving a body that fairly represents its constituents.

A. Why Choice Voting in Multi-Member Districts Should Be Used

The U.S. House has reached a remarkable level of partisan po-
larization—one that also has a decided tilt toward one political
party, in violation of the principles of representative democracy.”
In November 2012, for example, not a single one of the 177 most
Democratic and 177 most Republican districts elected a new

280. See Kareem V. Crayton, Reinventing Voting Rights Preclearance, 44 IND. L. REV.
201, 240 (2010).

281. FairVote's website includes an interactive map demonstrating how such districts
could be drawn for U.S. congressional seats in all fifty states. The Fair Voting Solution for
U.S. House Elections, FAIRVOTE, http://www.fairvote.org/fair-voting-solution#.UKvmNu
SA5cl (last visited Feb. 18, 2013).

282. See, e.g., CAL. CONST. art. IV, § 6.

283. The Constitution only requires that representatives be chosen “by the People of
the several States.” U.S. CONST. art. 1, § 2. States have used at-large and multi-member
elections in the past. See supra Section II.

284. McCarthy, supra note 89.
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member from that district’s minority party.”® Districts that only
narrowly lean toward one party become virtually out of reach for
the minority party absent a strong national tide.” The result is
an utter lack of competition in most districts, with average victo-
ry margins regularly more than two-to-one, and an unrepresenta-
tive division of the nation into Republican Red and Democratic
Blue—a distorted reflection of the actual balance of political opin-
ion that would more accurately translate into different shades of
purple.®® Furthermore, partisan bias toward one major party is
grounded in the fact that Democrats disproportionately live in
concentrated urban areas, thereby having an inefficient distribu-
tion of their voting constituents.”® Inefficient distribution is likely
to sustain this bias for the foreseeable future, now that neither
party is showing the ability to win in districts leaning toward the
other party.”” FairVote's analysis suggests that Democratic can-
didates for the U.S. House in 2012 likely needed to be preferred
by more than 54% of voters to win even a slim majority.” Fur-
thermore, women candidates once again won relatively few races
and in 2013 will hold only 18% of U.S. House seats.”

History suggests the value of choice voting to confront these
problems. In the mid-nineteenth century, Illinois suffered from
severe partisan polarization between the northern half of the
state, largely controlled by Republicans, and the southern half,
largely controlled by Democrats—a situation that resulted in
gridlock and corruption.”” In 1870, when the state convened a

285. Id.

286. Seeid.

287. See Mark Newman, Maps of the 2012 U.S. Presidential Election Results, http://
www-personal.umich.edu/~mejn/election/2012/ (last visited Feb. 18, 2013).

288. Rob Richie & Devin McCarthy, FairVote’s Unique Methodology Shows That 52%
of Voters Wanted a Democratic House, FAIRVOTE (Nov. 13, 2012), http://www fairvote.org/
fairvote-s-unique-methodology-shows-that-52-of-voters-wanted-a-democratic-house/.

289. See Micah Cohen, The 2012 Election, In a Relative Sense, FIVETHIRTYEIGHT BLOG,
N.Y. TIMES (Nov. 19, 2012, 11:32 AM), http://fivethirtyeight.blogs.nytimes.com/2012/11/
19/the-2012-election-in-a-relative-sense/.

290. Rob Richie, Clashing Mandates and the Role of Voting Structures, FAIRVOTE (Nov.
20, 2012), http://www.fairvote.org/clashing-mandates-and-the-role-of-voting-structures/.

291. See Patricia Hart, Gains for Women in Senate Help Make Our Case for Representa-
tion 2020, FAIRVOTE (Nov. 8, 2012), http://www.fairvote.org/gains-for-women-in-senate-
help-make-our-case-for-representation-202/; supra note 112 and accompanying text.

292. UNIV. OF ILL., INST. OF GOV'T & PUB. AFFAIRS, ILLINOIS ASSEMBLY ON POLITICAL
REPRESENTATION AND ALTERNATIVE ELECTORAL SYSTEMS: EXECUTIVE SUMMARY 15 (2001),
available at http://archive.fairvote.org/op-ed sexecsum.pdf.
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Constitutional Convention, it found a solution to the problem by
changing its house of representatives to a body elected in multi-
member, three-seat districts, each of which was elected by cumu-
lative voting.”® The result, according to a 2001 commission re-
port, was more proportional representation by party, more candi-
date independence from party leaders, and better efforts at
statewide consensus—all values that speak well to many Ameri-
cans’ concerns about Congress today.*

FairVote has simulated the likely results of congressional elec-
tions for the U.S. House held in multi-member districts that use
choice voting (“Fair Voting Plans”).”” Under FairVote’s proposed
system, states would use choice voting to elect between three and
five representatives from each district. The result is a U.S. House
in which every district in every region elects at least one Republi-
can and one Democrat, reliably reflecting the left, right, and cen-
ter of each district, and ending the locked-in, safe district races
and party polarization characteristic of single-member districts.”

Use of choice voting under a Fair Voting Plan would likely
mean greater electoral opportunities for the moderate Democrats
and Republicans who fare so poorly in modern elections, especial-
ly in the South. In Louisiana, for example, instead of the recur-
ring pattern of polarization by race and party in six single-
member districts, five of which safely elect conservative Republi-
cans with the sixth safely electing a liberal Democrat, the state
would have two multi-member districts electing three representa-
tives each.” Each third of the electorate would have the power to

293. Seeid.

294. See id. Illinois rescinded the use of this system through an initiative titled the
“Cutback Amendment” which was largely advertised as an effort to reduce the size of the
legislature by one-third. Id. at 16-17. The commission was headed by former Republican
Governor Jim Edgar and former Federal Judge Abner Mikva, and the report recommended
that Illinois restore non-winner-take-all voting for its House elections. Id. at 5, 12-13 (cit-
ing the benefits of cumulative voting previously seen, as well as greater voter choice and
easier access by candidates).

295. Fair Voting 2012, FAIRVOTE, http://www fairvote.org/fair-voting-2012#.UKvlaeSA
5¢0 (last visited Feb. 18, 2013).

296. See id. Every district electing at least three members has shared representation;
states only allowed one or two representatives do not. See United States Redistricting &
the Fair Voting Alternative, FAIRVOTE (Oct. 2012), http://www fairvote.org/assets/2012-Re
districting/lUSAFairVotingOnePager.pdf.

297. 2011 Redistricting and 2012 Elections in Louisiana, FAIRVOTE (Sept. 2012), http:
llwww.fairvote.org/assets/2012-Redistricting/. Although FairVote has generally used exist-
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elect a candidate of choice. With African Americans above the
threshold of exclusion in both districts, the state would likely
elect two preferred African American Democratic candidates, two
traditional Republicans, and two candidates reflective of the re-
maining voters—likely more moderate Republicans able to earn
the support of centrist Democrats.”® The result would be a far
more accurate reflection of the state.

Similarly, the Massachusetts Fair Voting Plan would create
three districts, each with three seats.”® It would likely result in
three Republican wins in a state that has not elected a Republi-
can to the U.S. House since 1994, yet still give a clear majority of
six seats to Democratic candidates.’® As a group, these legislators
would more accurately reflect the diversity of opinion within the
state’s Democratic voters.

Nationally, these Fair Voting Plans eliminate the partisan
skew that currently tilts the electoral playing field in U.S. House
elections. Although in constructing the plans FairVote focused on-
ly on developing a sensible plan for each state individually, the
aggregate totals are revealing. Currently, there are 195 districts
that are at least 54% Republican, as compared to only 166 district
that are least 54% Democratic.*®® The Fair Voting Plans result in
a nearly even divide in relatively safe seats for each party, mak-
ing it much more likely that any party with a national majority
preference would earn a majority of seats.’”

From a perspective of minority voting rights, these fair voting
plans would have a remarkable impact. For example, in the five

ing district maps and simply erased lines to create multi-member districts, they did create
a fair voting multi-member district map for Louisiana from scratch as a demonstration.
Creating a “Perfect” Fair Voting Plan, FAIRVOTE (Oct. 2012), http:/www.fairvote.org/as
sets/2012-Redistricting/CreatingLouisianaPlanFromScratch. pdf.

298. Creating a “Perfect” Fair Voting Plan, FAIRVOTE, supra note 297.

299. 2011 Redistricting and 2012 Elections in Massachusetts, FAIRVOTE (Oct. 2012),
http://www.fairvote.org/assets/2012-Redistricting/MARedistrictingAnalysis.pdf.

300. Id.; see BIOGRAPHICAL DIR. OF THE U.S. CONG., http://bioguide.congress.gov/bio
search/biosearchl.asp (search “Representative” for “Position,” “Massachusetts” for “State,”
and “Republican” for “Party”) (showing the last Republicans’ terms ending in 1996) (last
visited Feb. 18, 2013).

301. See Fair Voting Plans Vs. Current House Districts: United States Analysis,
FAIRVOTE (Oct. 2012), hitp://www.fairvote.org/assets/2012-Redistricting/USAStateParti
sanshipComparison.pdf.

302. Id.
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southern states running from North Carolina through South Car-
olina, Georgia, Alabama, and Mississippi, our proposed fair vot-
ing plans put African Americans over or very close to the thresh-
old of exclusion in every multi-seat district in every state.*”® Not
only would that likely increase the number of candidates elected
with strong African American support from ten to fourteen, but it
would also put every single African American voter in these
states in a position to elect candidates of choice, more than dou-
bling the number from the current district plans.** It would do
this while maintaining the ability of every white voter to elect
candidates of choice and every African American Republican to
help elect a like-minded candidate as well.*”

ENHANCING AFRICAN AMERICAN VOTING RIGHTS

WITH CHOICE VOTING*®
State LouisianaMississippijAlabama|Georgia Cig:)llti}rta CI:ftfltilxlla
Seats/Superdistricts{ 6/2 4/1 712 14/ 4 712 13/3
Majority-minority
Districts (Currently) 1 1 1 4 1 2
Candidates of
Choice Under Choice 2 1 2 4 2 3
Voting
African American
Voting Strength* 32% 43% 35% 40% 30% 19%
(Currently)
African American
Voting Strength* 100% 100% 100% 100% | 100% 100%
Under Choice Voting

* Measures percentage of African Americans living in district where power to
elect a preferred candidate under conditions of racially polarized voting

This enhanced power can also be true in parts of other states.
For example, five white-majority districts lie on the eastern edge
of Texas; combining these districts into a single super district us-
ing choice voting would permit the election of a racial minority
candidate of choice.” In much of this region, African Americans

303. See Spencer & Richie, supra note 218.

304. Seeid.

305. Seeid.

306. Id.

307. Id.; 2011-2012 Redistricting and Elections in Texas, FAIRVOTE (Sept. 2012), http:/
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make up a sufficient proportion of the population to earn greater
legislative representation, but they are not geographically segre-
gated enough to be drawn into majority-minority districts, mak-
ing a proportional system the only option for breaking past their
current ceiling.*”

Even in racially polarized states with a population of racial mi-
norities insufficient to gain actual representation, choice voting
would guarantee that racial minorities could influence the out-
come in a meaningful way. For example, in Arkansas, every con-
gressional district has over 70% white voting population.’” Given
that each representative is elected on a winner-take-all basis, it is
not surprising that in 2012 every one of its four districts elected a
white Republican. With choice voting, racial minorities still would
not compose enough of Arkansas’ population to elect a candidate
of choice with their votes alone, but choice voting gives voters the
power to indicate backup choices who can receive your vote if
your first choice is defeated.”® African American Democrats would
have sufficient numbers to influence elections by joining in cross-
racial coalitions of voters able to elect at least one candidate more
reflective of their policy preferences.™

Choice voting also addresses one of the uncomfortable realities
of courts ordering states and jurisdictions to use single-member
districts: more women run and win with multi-member dis-
tricts.*” Today nine in ten southern districts are represented by

www.fairvote.org/assets/2012-Redistricting/TXRedistrictingAnalysis.pdf ~ (Super-District
F).

308. U.S. CENSUS BUREAU, U.S. DEP'T OF COMMERCE, THE BLACK POPULATION: 2010, at
11 (Sept. 2011), available at http://www.census,gov/prod/cen2010/briefs/c2010br-086.pdf.

309. See 2010 Census Interactive Population Search, U.S. CENSUS BUREAU, http:/
www.census.gov/2010census/popmap/ipmtext.php?fl=01 (last visited Feb. 18, 2013) (show-
ing that each of Arkansas’s four congressional districts had over 70% white voting popula-
tion).

310. Mulroy, supra note 10, at 341—42.

311. See id.; Rob Richie, Rigging Democracy, 37 INST. FOR PUB. AFF. 18, 18-20 (2013);
¢f. Ruy Teixiera & John Halpin, The Return of the Obama Coalition: A Demographic Anal-
ysis of Election 2012 Results, CTR. FOR AM. PROGRESS (Nov. 8, 2012), http:/www.ameri
canprogress.org/press/release/2012/11/08/44388/release-the-return-of-the-obama-coalition-
a-demographic-analysis-of-election-2012-results/ (discussing the demographics of Presi-
dent Obama’s coalition in the 2012 election).

312. See generally Wilma Rule, Multimember Legislative Districts: Minority and Anglo
Women’s and Men’s Recruitment Opportunity, in UNITED STATES ELECTORAL SYSTEMS,
supra note 181, at 57, 67 (concluding that multi-member districts are best for women).
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men, and nearly one in six around the nation.’” Research on
women’s representation shows that when parties nominate more
than one candidate in multi-member districts, more women tend
to earn nominations and win office.”* Traditional winner-take-all
district remedies provide a tradeoff between allowing some racial
minority representation while limiting opportunities for women.*”
Fair voting maximizes electoral opportunities for both.

At a time when jurisdictions seem open to reform, but frustrat-
ed with disappointing results, fair voting may have an opening to
be tried by states.’’® Most obstacles to achieving such a result, ei-
ther at the state or federal level, are political.”’ However, there
are certain significant legal questions that arise under any new
election system. The rest of this Section demonstrates that both
Congress and the states could adopt multi-member legislative
elections by choice voting without running afoul of the “one per-
son, one vote” doctrine. It further considers the states in which
choice voting has been deemed unconstitutional, noting that these
decisions are no longer legally binding and should not be followed.
Finally, it calls for repeal of the 1967 law requiring that the U.S.
House be elected exclusively from single-member districts, ideally
twinned with establishment of independent redistricting commis-
sions, which would be tasked with creating Fair Voting Plans.

B. One Person, One Vote

In 1964, the Supreme Court interpreted the Equal Protection
Clause of the Fourteenth Amendment to mean that the United
States Constitution guarantees that both federal and state legis-
lative districts must be apportioned equally by population.’™® It

313. Women in State Legislatures: 2012 Legislative Session, NAT'L CONFERENCE OF
STATE LEGISLATURES (Sept. 17, 2012), http://www.ncsl.org/legislatures-elections/win/wo
men-in-state-legislatures-2012.aspx.

314. R. Darcy, Electoral Barriers to Women, in UNITED STATES ELECTORAL SYSTEMS,
supra note 181, at 221, 228.

315. See generally Rule, supra note 312, at 62, 64-65.

316. See, e.g., Andrew Spencer, Note, Cleaning Elections, 54 ARiz. L. REV. 277, 287-88
(2012) (noting the limitations of traditional campaign finance reform); Steven Hill, Cali-
fornia Electoral Reform Fails Its First Test, SACRAMENTO BEE, Nov. 16, 2012, at A17 (not-
ing disappointment with California’s attempts at independent redistricting and the “top
two” system).

317. Seeinfra note 328 and accompanying text.

318. See Reynolds v. Sims, 377 U.S. 533, 568 (1964) (“[Tlhe Equal Protection Clause
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described this requirement as “one person, one vote,” though that
definition is misleading in that the Court required representa-
tives to have an equal number of constituents, not an equal num-
ber of eligible voters.” These cases mandate that states draw
single-member districts such that each contains an approximately
equal number of persons, as of the last census, or multi-member
districts such that each has an equal ratio of persons to repre-
sentatives.’

This specific mandate falls well short of equal voting power. It
fails to take into account variable turnout rates between districts,
proportions of disenfranchised persons living in the districts, and
mobility among districts between census years.” The mandate
did improve equality of voting power by forbidding states from
creating some districts with very low populations and some with
very large populations.”” However, no rule could guarantee equal
voting power among everyone within the paradigm of winner-
take-all elections.

The use of choice voting complies with the “one person, one
vote” constitutional requirement so long as each fair voting dis-
trict contains the same number of persons per representative.
Even though some districts may have greater populations than
others, each person will have the same influence in the election in
terms of voting strength.”® When elections are done at-large, usu-

requires that the seats in both houses of a bicameral state legislature must be apportioned
on a population basis.”); Wesberry v. Sanders, 376 U.S. 1, 18 (1964) (noting that the Con-
stitution guarantees roughly “equal representation for equal numbers of people”).

319. Gray v. Sanders, 372 U.S. 368, 381 (1963); see White v. Regester, 412 U.S. 754,
764, 766 (1973). For example, voters in multi-member districts may have more votes than
voters in single-seat districts without violating the “one person, one vote” principle. See
Whitcomb v. Chavis, 403 U.S. 124, 142—-43 (1971) (noting that the combined use of multi-
member and single-seat districts does not violate equal protection concerns).

320. See Whitcomb, 403 U.S. at 142—43. (“That voters in multi-member districts vote
for and are represented by more legislators than voters in single-member districts has so
far not demonstrated an invidious discrimination against the latter.”).

321. For instance, the mandate has thus far failed to put an end to the practice of
“prison-based gerrymandering,” wherein a rural jurisdiction containing a prison receives
elevated representation due to its prison population, notwithstanding that the prisoners
may not have the legal right to vote. See generally Peter Wagner, Breaking the Census:
Redistricting in an Era of Mass Incarceration, 38 WM. MITCHELL L. REV. 1241, 124245
(2012) (discussing the concept and effect of prison-based gerrymandering).

322. See generally Wesberry, 376 U.S. at 3 (noting that one district’s population was
“grossly out of balance”).

323. Whitcomb, 403 U.S. at 142—43.
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ally in smaller jurisdictions, the mandate does not even apply, as
it only refers to districts.”*

In fact, choice voting furthers the goals of the Court’s mandate
much better than single-member districts. By putting multiple
candidates within a single, larger legislative district, choice vot-
ing plans guarantee that within those districts, each candidate
will compete for exactly the same threshold of votes and, ulti-
mately, represent almost exactly the same number of voters. If
turnout rates or population demographics change, the number of
seats available can be adjusted without redistricting, and the
threshold will adapt, as it is based entirely on the number of
seats available.

C. Constitutionality of Choice Voting in States

In the early twentieth century, a number of jurisdictions
throughout the U.S. adopted choice voting, mainly for city council
and other local positions.” These included nearly two-dozen cit-
ies, including Cleveland, Cincinnati, Sacramento, and, at a time
when the city’s population was larger than most states, New York
City.” From those cities, only Cambridge, Massachusetts has re-
tained the system to the present day.*®” Most repealed choice vot-
ing for political reasons, motivated by discomfort with the election
of racial or political minorities.’” Political parties largely opposed
it as it took away the control they had previously held over party
nominations.”® But in a few states, the system was held unconsti-
tutional by state courts.*”

Several states’ constitutions contained a provision guarantee-
ing to voters the right to vote for all offices in their districts or ju-

324. See Colegrove v. Green, 328 U.S. 549, 574 (1946) (Black, J., dissenting) (noting
that the use of at-large elections “gives all the people an equally effective voice in electing
their representatives”).

325. Reyes, supra note 154, at 67476 (reviewing the history of the use of the single
transferable vote in U.S. cities).

326. Id. at 674 & n.144.

327. Id. at 675.

328. New York City, for example, repealed the system after the successful election of
some representatives from the Communist Party. Reyes, supra note 154, at 675 & n.158.

329. Id. at 675.

330. See, e.g., Devine v. Elkus, 211 P. 34, 39 (Cal. Ct. App. 1922); Wattles v. Upjohn,
179 N.W. 335, 342 (Mich. 1920); Brown v. Smallwood, 153 N.W. 953, 957 (Minn. 1915).
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risdictions.* These provisions forbade localities from establishing
different classifications of voters based on some characteristic.**
For example, these provisions would forbid limiting school board
elections to only those who have children. However, when cities
within some of these states adopted choice voting, an argument
was made that the choice voting system itself violates the provi-
sion.*® The plaintiffs argued that in an at-large election, every
seat to be filled is a different office.” Consequently, to allow vot-
ers to vote for every office requires that all voters be able to cast a
number of votes equal to the number of offices to be filled; in oth-
er words, the provision requires that all at-large elections be held
by the winner-take-all, general ticket method.*

Courts in Ohio, Massachusetts, and New York explicitly reject-
ed these challenges® while courts in Michigan and California ac-
cepted them,*” and the Rhode Island Supreme Court followed suit
in an advisory opinion.**® The constitutional language the Califor-
nia court interpreted has since been removed from the California
Constitution, as has the language from the Michigan Constitu-
tion, so those cases have been effectively superseded, rendering
them irrelevant.’® Elections at the time had a different character,
with winner-take-all, at-large elections still having some degree

331. In Ohio, the relevant provision stated that every elector was “entitled to vote at all
elections.” Reutener v. City of Cleveland, 141 N.E. 27, 32 (Ohio 1923). In Massachusetts, it
stated that all electors “have an equal right to elect officers.” Moore v. Election Comm'rs of
Cambridge, 35 N.E.2d 222, 280 (Mass. 1941). In Michigan, it stated that each elector
“shall be entitled to vote at all elections.” Wattles, 179 N.W. at 341. In New York, it stated
that each elector “shall be entitled to vote at such election in the election district of which
he or she shall at the time be a resident . . . for all officers that now are or hereafter may
be elective by the people.” Johnson v. City of New York, 9 N.E.2d 30, 33 (N.Y. 1937). In
California, it stated that every qualified elector “shall be entitled to vote at all elections
which are now or may hereafter be authorized by law.” Devine, 211 P. at 35. The Rhode
Island Constitution gave all electors “a right to vote in the election of all civil officers.” Op.
to the Gov., 6 A.2d 147, 149 (R.I. 1939).

332. See supra note 331.

333. See, e.g., Devine, 211 P. at 39.

334. See, e.g., id. at 35 (“The election of nine members of the city council is the election
of persons to nine offices. . . .”).

335. See Op. to the Gov., 6 A.2d at 150 (“[T]he act accords to the elector only one effec-
tive vote for only one such councilman. Manifestly there are eight other elective officers
under the act, in the election of whom the electors are deprived of a vote.”).

336. Moore, 35 N.E.2d at 241; Johnson, 9 N.E.2d at 38; Reutener, 141 N.E. at 32-34.

337. Devine, 211 P. at 39; Wattles v. Upjohn, 179 N.W. 335, 342 (Mich. 1920).

338. Op. to the Gov., 6 A.2d at 149, 153.

339. See MICH. CONST. art. IT; CAL. CONST. art. II.
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of support in local jurisdictions.’’ Given the degree to which law
has changed since the early twentieth century, modern courts are
likely to avoid the errors of these early opinions. Indeed, the Mas-
sachusetts Supreme Court unanimously rejected a challenge to
choice voting in 1996, as did the Minnesota Supreme Court in
2009.*"

D. Federal Mandate for Single-Seat Congressional Elections

As mentioned in Section I of this article, Congress first passed
a mandate that every state elect its congressional delegation from
single-seat districts in 1842.** However, this mandate often went
unenforced and officially lapsed when the 1929 reapportionment
law did not affirm it.**® In 1967, Congress reimplemented this
mandate based on fears that Supreme Court redistricting juris-
prudence would lead states to adopt at-large, winner-take-all
elections.** Congress was also motivated by concerns over the ef-
fects such elections would have on racial minorities and civil
rights—in other words, Congress sought to protect diversity of
representation, not to prohibit it.*

However, now that Section 2 forbids states from adopting elec-
toral methods that would diminish the relative voting power of
racial minorities, those concerns are largely addressed by federal
law.**® Any state adopting at-large or multi-member systems for
its congressional election likely would have to use some non-
winner-take-all method—ideally choice voting—in order to avoid
Section 2 liability.*"

Underscoring this point is congressional testimony from 1999,
when Representative Melvin L. Watt of North Carolina intro-
duced the States’ Choice of Voting Systems Act, which would

340. See Flores, supra note 2, at ch. 4.

341. McSweeney v. City of Cambridge, 665 N.E.2d 11, 17 (Mass. 1996); Minn. Voters
Alliance v. City of Minneapolis, 766 N.W.2d 683, 698 (Minn. 2009).

342. See supra note 33 and accompanying text.

343. See Wood v. Broom, 287 U.S. 1, 8 (1932).

344. TFlores, supra note 2, at ch. 4.

345. Id.

346. See supra note 54 and accompanying text.

347. See supra notes 55-57 and accompanying text.
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have repealed the 1967 single-member district mandate.® During
the congressional hearings on the bill, Anita Hodgkiss gave tes-
timony on behalf of the Department of Justice, Civil Rights Divi-
sion, to the effect that allowing states to elect their congressional
delegations through multi-member districts would not have a di-
luting effect on the votes of racial minorities so long as those

states had to conduct their elections in a way consistent with the
VRA.*®

Furthermore, as FairVote has noted, Congress could require
that states use choice voting along with multi-member districts,
just as they required winner-take-all, single-seat elections in
1967.%° The best vehicle would be to adapt legislation, such as the
John Tanner Fairness and Independence in Redistricting Act,*
to establish independent redistricting commissions, which could
create Fair Voting Plans for choice voting elections in districts
with between three and five seats. Given the current political cri-
sis of party polarization, often with a racial dimension, the un-
derrepresentation of women, the lack of competition in single-
member districts, and the distorted partisan representation of
those districts, Congress would have strong incentives to do so.

V. CONCLUSION

The promise of a U.S. House serving as a “mirror of the people”
has remained out of grasp, and state and local bodies have not
fared much better.** The shift from winner-take-all, at-large, and
multi-member elections to single-seat districts succeeded in
avoiding slate elections for huge areas.” However, the use of the
single-seat district as a talisman has come at a cost. It should be
revisited both by courts that have wrongly focused only on single-
member districts as voting rights remedies, jurisdictions required

348. See States’ Choice of Voting Systems Act, H.R. 1173, 106th Cong. (1999).

349. See States’ Choice of Voting Systems Act: Hearing Before the Subcomm. on the
Constitution of the H. Comm. on the Judiciary, 106th Cong. 48 (1999) (statement of Anita
Hodgkiss, Deputy Assistant Att'y Gen., Civil Rights Div., U.S. Dept. of Justice).

350. The Law and Fair Voting for Congress: Five Questions Grounded in American His-
tory and Law, FAIRVOTE (Oct. 2012), available at http:/www.fairvote.org/assets/2012-
Redistricting/FairVotingLawFiveQuestions.pdf.

351. H.R. 278, 113th Cong. (1st Sess. 2013).

352. See supra Section I.C.

353. See supra Section L.
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by law to change their winner-take-all systems, and policymakers
structuring our voting rules.

As racial polarization remains an enduring feature of American
elections, as women continue to hold fewer than 20% of congres-
sional seats and fewer than 25% of state legislature seats, and as
party polarization plagues civic activities resulting in gridlock
and cynicism, reformers should look to alternatives for some
hope.”™ Scholars of political science have long suggested fair vot-
ing systems such as choice voting as just such an alternative.’”
Organizations like FairVote continue to suggest concrete exam-
ples of how these reforms could be put into action in ways that
are modest, constitutional, and distinctly American.

However, legal roadblocks remain in the way. Judges and law-
yers must be willing to see beyond the use of single-seat districts
when interpreting legislation that requires minority representa-
tion, such as the VRA. Legal scholars can lead the way in propos-
ing new legislation and legal paradigms, such as state Voting
Rights Acts and novel legal theories leading toward more flexibil-
ity in choice of election system. Legislators must look beyond the
electoral system in which they themselves have had to work in
order to achieve a legislative body that will break up the patterns
of polarization and better represent the left, right, and middle of
their jurisdictions.

As John Stuart Mill said in advocating choice voting in 1861,
“It is an essential part of democracy that minorities should be ad-
equately represented. No real democracy, nothing but a false
show of democracy, is possible without it.”*® Choice voting,
though still unfamiliar to many outside of those already interest-
ed in electoral reform, has an illustrious history in the United
States. We expect it will have an even more illustrious future.

354. See supra Section I.

355. See generally Briffault, supra note 237 (reviewing the career of Lani Guinier in
advocating for proportional systems to promote racial minority representation); Engstrom,
supra note 262 (recommending the single transferable vote as an alternative remedy for
minority vote dilution).

356. JOHN STUART MILL, CONSIDERATIONS ON REPRESENTATIVE GOVERNMENT 137-38
(1861).



