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COMMENT

WHY VIRGINIA'S CHALLENGES TO THE PATIENT
PROTECTION AND AFFORDABLE CARE ACT DID NOT
INVOKE NULLIFICATION

I. INTRODUCTION

Virginia's challenges to the Patient Protection and Affordable
Care Act ("ACA"), via its minimum essential coverage provision,
or individual mandate, have drawn both criticism and praise as
modern invocations of nullification. The distinct doctrine of nulli-
fication entails a legal process exceeding that of a merely litigious
challenge to federal law or a vocal protest from a state legisla-
ture. Its exercise by a state purportedly renders a targeted feder-
al law unconstitutional and thus null, void, and of no effect with-
in the respective state's borders. At nullification's core are the
premises that the Supreme Court does not have final authority to
interpret the Constitution in cases and controversies arising be-
tween a state and the federal government and that an individual
state, as a party to the Constitution, has ultimate authority to in-
terpret the compact as applied to constitutional disputes arising
with the federal government.

This comment's focus is to convincingly demonstrate that nei-
ther the General Assembly's Health Care Freedom Act nor the
Commonwealth's constitutional challenge to the minimum essen-
tial coverage provision were exercises of nullification. Part II of
this comment relates a brief history of the ACA's passage along-
side the Virginia Health Care Freedom Act's enactment and the
Attorney General of Virginia Ken Cuccinelli's suit against Secre-
tary of Health and Human Services Kathleen Sebelius. Part III
defines nullification and further explains it through the historical
instances when Virginia has considered the doctrine. Part IV
demonstrates that-far from nullifying the minimum essential
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coverage provision-Virginia has followed the course of action
recommended by nullification's earliest opponents. The Com-
monwealth's actions, both in anticipation of and response to the
ACA, did not invoke nullification. Rather, Virginia challenged the
congressional enactment through traditionally and constitutional-
ly accepted means, and the motives and concessions of the Gen-
eral Assembly and the Attorney General of Virginia, in so doing,
directly countered the form and premises of nullification.

II. VIRGINIA'S ACTIONS AGAINST THE MINIMUM ESSENTIAL

COVERAGE PROVISION

In 2008, the Democratic Party won the Presidency and in-
creased its majorities in the Senate and the House of Representa-
tives.' Comprehensive health care reform was among the Party's
legislative prerogatives. While the dramatic election of President
Barack Obama and the Democratic Congress was interpreted by
some as an endorsement of the Party's national policies,' the pro-
posed means of health care reform were nonetheless discordant
with the public.' Accordingly, the legislative outcome of proposed
reform remained uncertain until the ACA's actual passage.' De-
spite Democratic majorities in each House of Congress, signifi-
cant negotiation, compromise, and political dealing were neces-
sary to garner support for the legislation. Congressional
Democrats held town hall meetings in an attempt to clarify the

1. Susan Page, In Congress, a Democratic Wave; Economic Concerns Fuel a 'Turning
Point'in Politics, USA TODAY, Nov. 5, 2008, at Al.

2. See Clock Ticking on U.S. Democrats' Health Care Reform, BOSTON HERALD, Oct.
26, 2009, available at http://www.bostonherald.com/business/healthcare/view.bg?articleid
=1207376&srvc=business&position=recent.

3. See Alec MacGillis & Jon Cohen, Democrats Add Suburbs to Their Growing Coali-
tion, WASH. POST, Nov. 6, 2008, at Al; see also Page, supra note 1.

4. See Matthew R. Farley, Challenging Supremacy: Virginia's Response to the Patient
Protection and Affordable Care Act, 45 U. RICH. L. REV. 37, 41 (2010) (citing Town Hall
Meeting on Health Care Turns Ugly, CNN (Aug. 18, 2009, 10:53 AM), http://www.cnn.com
/2009/POLITICS/08/07/health.care.scuffles/index.html); Lori Montgomery & Perry Bacon,
Jr., Senator Calls for Narrower Measure; Republican Grassley Cites Town Hall Anger,
WASH. POST, Aug. 20, 2009, at Al.

5. Petition for Writ of Certiorari at 19, Virginia ex rel. Cuccinelli v. Sebelius, No. 11-
420 (Sept. 30, 2011).

6. See, e.g., Michael Gerson, Editorial, What Obama Has Lost; Even if Health Care
Passes, the Damage Is Done, WASH. PoST, Mar. 10, 2010, at A23; Chris Frates, Payoffs for
States Get Harry Reid to 60 Votes, POLITICO (Dec. 19, 2009, 7:56 PM), http://www.politico.
com/news/stories/1209/30815.html (discussing the compromises made to secure votes for
the ACA).
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legislation and to assuage the public's concerns, but those meet-
ings only provided the citizenry a more direct medium of express-
ing their disapproval.' Two of the most villified aspects of the
ACA were the proposed public option and the minimum essential
coverage provision,' which in relevant part, would require that:

"[a]n applicable individual shall for each month beginning after
2013 ensure that the individual, and any dependent of the indi-
vidual who is an applicable individual, is covered under minimum
essential coverage for such month."' The central complaints
against the minimum essential coverage provision were that it in-
truded upon personal liberty, exceeded Congress's enumerated
powers, and offered a precedent by which the federal government
could increasingly regulate and compel Americans' commercial
choices.10

Political opposition arose alongside public protest." In the
midst of ongoing congressional negotiations, the agenda of the na-
tional Democrats engendered increasing opposition in states
throughout the Republic, including Virginia.12 While in 2008 Vir-
ginia's voters replaced four Republican congressmen with Demo-
crats and the Commonwealth's electors pledged their votes to the
Democratic Party's presidential ticket for the first time since
1964," they reversed course in 2009 when they elected Bob

7. See Montgomery & Bacon, supra note 4; see also Emma Brown, James Hohmann,
& Perry Bacon, Jr., Lashing Out at the Capitol; Tens of Thousands Protest Obama Initia-
tives and Government Spending, WASH. POST, Sept. 13, 2009, at Al (describing public pro-

tests and gatherings, composite of "a loose-knit movement ... galvanizing anti-Obama
sentiment across the country" and decrying President Obama's health care reform plan
and other policy proposals).

8. See, e.g., Randy E. Barnett, Commandeering the People: Why the Individual
Health Insurance Mandate is Unconstitutional, 5 N.Y.U. J.L. & LIBERTY 581, 606-07
(2010); Dana Milbank, The Health-Care War Gets a Little More Civil, WASH. POST, Sept.
22, 2009, at A2.

9. 26 U.S.C. § 5000A(a) (Supp. IV 2010). The bill that President Obama ultimately
signed into law did not contain the public option, so its further discussion is unwarranted.
See Z. Byron Wolf & Huma Khan, Public Option No More? Obama Throws Weight Behind
New Health Care Deal, ABC NEWS (Dec. 9, 2009), http://abcnews.go.com/Politics/Health
Care/health-care-harry-reid-senators-medicare-drop-public-option/story?id=

9 2 9 040 6 .

10. Barnett, supra note 8, at 604-07; Kenneth T. Cuccinelli, II, E. Duncan Getchell,
Jr., & Wesley G. Russell, Jr., Why the Debate Over the Constitutionality of the Federal
Health Care Law Is About Much More than Health Care, 15 TEX. REV. L. & POL. 293, 335-
36 (2011).

11. Farley, supra note 4, at 51-52.
12. Id. at 51-53.
13. Liz Halloran, Barack Obama Wins Conservative Virginia, U.S. NEWS (Nov. 4,

2008), http://www.usnews.com/news/campaign-2008/articles/2008/11/04/barack-obama-win
s-conservative-virginia; Virginia Delegation Now Has Democratic Majority, RICH. TIMES-

2012] 919



UNIVERSITY OF RICHMOND LAW REVIEW

McDonnell as the first Republican Governor of Virginia in eight
years.14 Before the transition of power, then-Attorney General Bill
Mims issued a formal advisory opinion questioning the constitu-
tionality of the proposed ACA and the minimum essential cover-
age provision included therein." Attorney General Mims, along
with the Attorneys General of thirteen other states, threatened to
file suit challenging the constitutionality of the "Nebraska Com-
promise."" These events would foretell further state opposition
during the 2010 legislative session.

In 2010, the General Assembly considered legislation opposing
the minimum essential coverage provision. The General Assem-
bly passed Senate Bills 283, 311, and 417, in addition to House
Bill 10," which was revised to reflect the language of the senate
bills." This legislation, popularly known as the Virginia Health
Care Freedom Act, provided that "[n]o resident of this Common-
wealth ... shall be required to obtain or maintain a policy of in-
dividual insurance coverage," with "[n]o provision of this title
[rendering] a resident of this Commonwealth liable for any penal-
ty, assessment, fee, or fine as a result of his failure to procure or
obtain health insurance coverage."" Having passed the legislation
through the Republican House of Delegates and the Democratic
Senate, Virginia legislators used the Act to signal their constitu-
ents' disapproval of the minimum essential coverage provision
and to propose a means by which the Attorney General of Virgin-
ia could challenge the provision if Congress enacted the ACA.20

DISPATCH, Jan. 5, 2009, at Al.
14. Virginians elected Republican candidates Bob McDonnell, Bill Bolling, and Ken

Cuccinelli, respectively, as their Governor, Lieutenant Governor, and Attorney General.
Tyler Whitley, McDonnell Leads GOP Sweep of Statewide Races, RICH. TIMES-DISPATCH,
Nov. 4, 2009, at Al.

15. Farley, supra note 4, at 40, 58-59.
16. Id. at 39-40 (citing Letter from Henry McMaster, Att'y Gen. of S.C., et al. to Nan-

cy Pelosi, Speaker of the U.S. House of Representatives, and Harry Reid, Majority Leader,
U.S. Senate (Dec. 30, 2009), available at http://www.attorneygeneral.gov/uploadedFiles/
Press/Health%20Care%20provision%2Oletter.pdf.).

17. Id. at 53-55. By voice vote, the House of Delegates incorporated House Bill 722
into House Bill 10. Id. at 56.

18. Id.

19. VA. CODE ANN. § 38.2-3430.1:1 (Cum Supp. 2011). As submitted to Governor
McDonnell, this legislation included an exception only for "individuals voluntarily apply-
ing for coverage under a state-administered program pursuant to Title XIX or Title XXI of
the Social Security Act." Id.

20. Interview by Greta Van Susteren with Senator Phillip Puckett (Feb. 3, 2010); In-
terview by Megyn Kelly with Delegate Robert Marshall (Mar. 15, 2010); Interview by Bri-
an Wilson with Delegate Robert Marshall, in Wash., D.C. (Feb. 13, 2010).
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Governor McDonnell returned the bills to the General Assembly
for recommended revisions, 2

1 which the General Assembly adopt-
ed on March 10, 2010.22 Pursuant to the Virginia Constitution,
the Health Care Freedom Act became law on that date.23 Gover-
nor McDonnell and members of the General Assembly held a cer-
emonial bill signing on March 24, and the Governor characterized
the Act as defining the Commonwealth's policy toward individual
choice in the health insurance market.

The General Assembly considered amending the Virginia Con-
stitution to reflect the language of the Health Care Freedom Act
and also resolving that Congress respect the rights reserved to
the states by the Tenth Amendment.2 5 Neither the amendment
nor the resolution passed the General Assembly.2 6

Congressional Democrats eventually secured the votes neces-
sary to approve the ACA." On March 21, 2010, the Act passed
with all congressional Republicans dissenting," and on March 23,
President Obama signed the ACA, including the minimum essen-
tial coverage provision into law.29 The Act addressed far-reaching

21. Governor McDonnell requested additional exceptions for "students being required
by an institution of higher education to obtain and maintain health insurance as a condi-
tion of enrollment" and individual parties "as required by a court or the Department of
Social Services . . . in a judicial or administrative proceeding." Farley, supra note 4, at 55
(citing S. RES. 417, VA. GEN. ASSEMBLY (Reg. Sess. (2010)).

22. Id. at 55; see Act of Mar. 10, 2010, ch. 106, 2010 Va. Acts 102 (codified as amended
at VA. CODE ANN. § 38.2-3430.1:1(Cum. Supp. 2011)); Act of Mar. 10, 2010, ch. 107, 2010
Va. Acts 102 (codified as amended at VA. CODE ANN. § 38.2-3430.1:1 (Cum. Supp. 2011));
Act of Mar. 10, 2010, ch. 108, 2010 Va. Acts 102, 102-103 (codified as amended at VA.
CODE ANN. § 38.2-3430.1:1 (Cum. Supp. 2011)); Act of Apr. 21, 2010, ch. 818, 2010 Va. Acts
1720 (codified as amended at VA. CODE ANN. § 38.2-3430.1:1 (Cum. Supp. 2011)). House
Bill 10 was assigned to the wrong senate committee, and its enactment was delayed. Far-
ley, supra note 4, at 56 n.137.

23. Petition for Writ of Certiorari, supra note 5, at 19 n.5 (citing VA. CONST. art. V,
§ 6(b)(iii)); Farley, supra note 4, at 55.

24. Press Release, Taylor Thornley, Deputy Dir. Commc'ns, Office of Governor of Va.,
Governor McDonnell Signs Virginia Health Care Freedom Act Legislation (Mar. 24, 2010),
available at http://www.governor.virginia.gov/News/viewRelease.cfm?id=88 [hereinafter
Press Release, Taylor Thornley]; see also Cuccinelli, Getchell, & Russell, supra note 10, at
335-36.

25. Farley, supra note 4, at 56-57 (discussing House Joint Resolution 7 and House
Joint Resolution 125).

26. Id. at 27.
27. Robert Pear & David M. Herszenhorn, Congress Sends White House Landmark

Health Overhaul, N.Y. TIMES, Mar. 22, 2010, at Al.
28. Id.
29. Sheryl Gay Stolberg & Robert Pear, A Stroke of a Pen, Make that 20, and It's Offi-

cial, N.Y. TIMES, Mar. 24, 2010, at A19.
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aspects of the health care market," but the legislation failed to
garner the public support that President Obama and the Demo-
cratic Congress expected." Further, with both the minimum es-
sential coverage provision and the Virginia Health Care Freedom
Act enacted, an alleged conflict had arisen between federal and
state law.32

Pursuant to his duty to defend the laws of the Common-
wealth," on March 23, Attorney General of Virginia Ken Cucci-
nelli filed suit in the Federal District Court for the Eastern Dis-
trict of Virginia seeking: (1) a declaration that the minimum
essential coverage provision and the larger ACA were unconstitu-
tional; and (2) an injunction against Secretary Sebelius's admin-
istration of the legislation.3 ' The Attorney General of Virginia
used the state statute to achieve standing, asserting that the
minimal essential coverage provision threatened preemption of
the Health Care Freedom Act constituted an injury-in-fact." Vir-
ginia argued that the minimal essential coverage provision was a
penalty rather than a tax and that it exceeded the Congress's
commerce power. The Commonwealth further contended that, if
the minimal essential coverage provision was determined uncon-
stitutional, the remainder of the ACA must similarly suffer inval-
idation because the two were not severable." On August 2, 2010,
the District Court for the Eastern District of Virginia denied Sec-
retary Sebelius's motion to dismiss," and on December 13, it held
that the minimum essential coverage provision was constitution-
ally invalid but severable from the ACA." The district court ruled
that the minimum essential coverage provision was not a tax and

30. Id.
31. See, e.g., Editorial, Less Popular All the Time, WALL. ST. J., Oct. 29, 2011, at A14.
32. Petition for Writ of Certiorari, supra note 5, at 3; see Virginia ex rel. Cuccinelli v.

Sebelius, 702 F. Supp. 2d 598, 601 (E.D. Va. 2010).
33. Petition for Writ of Certiorari, supra note 5, at 3 (citing VA. CODE ANN. §§ 2.2-507,

513 (2008)).
34. Jim Nolan, Va., 13 Other States Sue on Health Care; Attorney General's Office

Says Mandate to Buy Insurance Is Unconstitutional, RICH. TIMES-DISPATCH, Mar. 24,
2010, at Al; see Complaint for Declaratory and Injunctive Relief at 6-7, Virginia ex rel.
Cuccinelli v. Sebelius, 728 F. Supp. 2d 768 (E.D. Va. Mar. 23, 2010) (No. 3:10CV188).

35. Plaintiffs Memorandum in Opposition to Motion to Dismiss at 1-3, 11-12, 14-17,
Virginia ex rel. Cuccinelli, 702 F. Supp. 2d at 598 (No. 3:10CV188).

36. Plaintiffs Memorandum in Support of Motion for Summary Judgment at 5-24,
Virginia ex rel. Cuccinelli, 728 F. Supp. 2d at 768 (No. 3:10CV188).

37. Id. at 24-28.
38. Virginia ex rel. Cuccinelli, 702 F. Supp. 2d at 598, 615.
39. Virginia ex rel. Cuccinelli, 728 F. Supp. 2d at 788-90.

[Vol. 46:917922
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that it exceeded Congress's enumerated power to regulate inter-
state commerce and its power to enact all laws necessary and
proper to the execution of its enumerated powers.4 0 On appeal, the
Court of Appeals for the Fourth Circuit vacated and remanded
judgment "with instructions to dismiss the case for lack of sub-
ject-matter jurisdiction."" The court of appeals did not reach the
merits of the case because Virginia's suit was as parens patriae
and the Commonwealth therefore lacked standing." Virginia has
petitioned the United States Supreme Court for a writ of certiora-
ri." The Supreme Court decided against hearing Virginia's appeal
in the coming Term, but it could grant certiorari at a later date
given existing circuit splits on issues other than the minimum es-
sential coverage provision's constitutional validity."

Amidst the Health Care Freedom Act's passage and Virginia's
subsequent litigation came cries of nullification." Virginia's Gen-
eral Assembly and Attorney General were compared to the South
Carolina Nullifiers of the early 1830's and to the Southern state
governments that nullified Brown v. Board of Education of Tope-
ka." Some advocates of the doctrine applauded what they similar-
ly perceived to be Virginia's nullification of the minimum essen-
tial coverage provision, although they justified their view with
more supportable historical invocations.47 While such characteri-
zations may provide flare for newspaper articles and political dis-

40. Id. at 780-82, 786-88.
41. Virginia ex rel. Cuccinelli v. Sebelius, 656 F.3d 253, 266 (4th Cir. 2011).
42. Id. at 269-73.
43. Petition for Writ of Certiorari, supra note 5, at 1.
44. See also Robert Barnes, Court to Review Health Overhaul, WASH. POST, Nov. 15,

2011, at Al; Jim Nolan, U.S. High Court Puts Off Decision on Taking Va. Health-Care
Case, RICH. TIMES-DISPATCH, Nov. 29, 2011, http://www2.timesdispatch.com/news/virgin
ia-politics/2011/nov/29/tdmetO3-us-high-court-puts-off-decision-on-taking-ar-1499815/; cf.
Petition for Writ of Certiorari, supra note 5, at 9-26.

45. E.g., Timothy S. Jost, Can the States Nullify Health Care Reform?, 362 N. ENG. J.
MED. 869, 869-71 (2010); E.J. Dionne, Jr., Op-Ed, The New Nullifiers; Ken Cuccinelli's
Rush Back to the 1830s, WASH. POST, Mar. 25, 2010, at A21; Timothy S. Jost, Health Bill
Lawsuits Are Going Nowhere, CNN, (Mar. 24, 2010, 6:57 AM), http://www.cnn.com/2010/
OPINION/03/24/jost.health.bill.challengeslindex.html.

46. Dionne, supra note 45; Jost, Can the States Nullify Health Care Reform?, supra
note 45; Jost, Health Bill Lawsuits Are Going Nowhere, supra note 45.

47. Compare Michael Boldin, Virginia to Consider Health Care Nullification, TENTH
AMENDMENT CENTER (Dec. 16, 2009, 8:00 AM), http://blog.tenthamendmentcenter.com/
2009/12/virginia-to-consider-health-care-nullification/, with Michael Boldin, The Growing
Movement to Nullify National Health Care, TENTH AMENDMENT CENTER (Dec. 9, 2009,
8:26 AM), http://tenthamendmenteenter.com/2009/12/09/the-growing-movement-to-nullify
-national-health-care/ (discussing the Virginia and Kentucky Resolutions of 1798 and abo-
litionists' advocacy of nullification in the antebellum period).
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cussions, they are mistaken. They are premised under an over-
broad definition of nullification that is supported by neither the
precedent of historical nullification resolutions nor the tradition-
ally accepted procedures of state dispute.

III. DEFINITION AND EXPLICATION OF NULLIFICATION DOCTRINE

A. Definition

Nullification is a state measure that: (1) declares an action of
the federal government to be unconstitutional; and (2) purported-
ly renders the federal action null, void, and of no effect within the
state's borders." The term "nullification" is often used inter-
changeably with "interposition" and "state veto."" Through its
history, state legislatures have asserted nullification by issuing
state resolutions declaring a targeted federal action unconstitu-
tional, null, void, and of no effect."o

The measure is invalid or illegal in terms of constitutional
law," but it claims support from natural law." States resorting to
nullification, based on natural right, have maintained their loyal-
ty to the Constitution although, at least abstractly, consistency

48. See BLACK'S LAW DICTIONARY 1173 (9th ed. 2009); see also An Ordinance to Nullify
Certain Acts of the Congress of the United States, Purporting to be Laws, Laying Duties
and Imposts on the Importation of Foreign Commodities (Nov. 24, 1832), reprinted in
STATE DOCUMENTS ON FEDERAL RELATIONS: THE STATES AND THE UNITED STATES 169,
170-73 (Herman V. Ames ed., 1906) [hereinafter S.C. Ordinance of Nullification].

49. E.g., JOHN C. CALHOUN, The Fort Hill Address: On the Relations of the States and
Federal Government (July 26, 1831), in UNION AND LIBERTY: THE POLITICAL PHILOSOPHY
OF JOHN C. CALHOUN 367, 371 (Ross M. Lence ed., 1992). James Madison's use of "interpo-
sition" in the Virginia Resolutions of 1798 and Report of 1800 was not intended to encom-
pass "nullification," but later usages have rendered the terms nearly synonymous. See Let-
ter from James Madison to William Cabell Rives (Mar. 12, 1833), in 9 THE WRITINGS OF
JAMES MADISON 511, 513-14 (Gaillard Hunt ed., 1910); see also IRVING BRANT, JAMES
MADISON: FATHER OF THE CONSTITUTION 1787-1800, at 463 (1950). According to these us-
ages, a state nullifies a federal law as equally as it interposes to protect its citizenry from
the operation of that law.

50. See, e.g., infra Part III.B.
51. Bush v. Orleans Parish Sch. Bd., 364 U.S. 500, 500-01 (1960); see also Cooper v.

Aaron, 358 U.S. 1, 17-19 (1958).
52. See, e.g., The Kentucky Resolutions of 1798: Resolutions Adopted by the Kentucky

General Assembly (Nov. 10, 1798), in 30 THE PAPERS OF THOMAS JEFFERSON 550, 555
(Barbara B. Oberg et al. eds., 2003) [hereinafter Ky. Ress. of 1798] ("[Resolving] that the
Co-states recurring to their natural right in cases not made federal, will concur in declar-
ing these acts void and of no force . . . ."); see also James Madison, Notes on Nullification
(1835), in 9 THE WRITINGS OF JAMES MADISON, supra note 49, 573-74, 588-93 (criticizing
nullification's advocates by distinguishing the bounds of constitutional and natural law).

924 [Vol. 46:917
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would require the nullifying state's revocation of consent to gov-
ernment under the Constitution and laws of the United States."
Nullification distinguishes itself from other more symbolic,
amendatory, or litigious forms of state resistance because its is-
suance purports to declare federal actions unconstitutional, null,
and void within the issuing state's borders. Nullification does not
encompass a state's invitation to the several states offering to call
a convention to amend the Constitution.5 ' Article V of the Consti-
tution expressly grants a two-thirds majority of state legislatures
the right to compel Congress's call for a convention for constitu-
tional amendment.55 While state legislatures could call a conven-
tion to amend the Constitution and thereby render a federal ac-
tion unconstitutional and void, this is a process of constitutional
amendment rather than nullification." Similarly, a state suit-
seeking the federal Judiciary's invalidation of a federal law as
unconstitutional-is merely litigation rather than nullification."
Moreover, a state's nullification resolution would be inconsistent
with its constitutional litigation before the federal courts. The
former diminishes the United States Supreme Court's role as ar-
biter of constitutional controversies between a state and the fed-
eral government." Nullification is cast as a check on judicial leg-
islation, and it assails the Supreme Court's perceived partiality to
favor federal power over the rights reserved to the states and the
people."

53. See Madison, Notes on Nullification, in 9 THE WRITINGS OF JAMES MADISON, supra
note 49, at 573-74, 588-93; Resolutions of Alabama Proposing a Convention (Jan. 12,
1833), reprinted in STATE DOCUMENTS ON FEDERAL RELATIONS, supra note 48, at 180, 181
[hereinafter Ala. to S.C.]. This observation is offered merely to reiterate nullification's in-
consistency and repugnance to the Constitution.

54. See Bush v. Orleans Parish Sch. Bd, 188 F. Supp. 917, 926 (E.D. La. 1960) ("It re-
quires no elaborate demonstration to show that [interposition] is a preposterous perver-
sion of Article V of the Constitution.").

55. U.S. CONST. art. V.
56. See Bush, 188 F. Supp. at 926.
57. Compare Marbury v. Madison, 5 U.S. (1 Cranch.) 137, 177-78 (1803), with

BLACK'S, supra note 48, at 1173.
58. E.g., Ky. Ress. of 1798, supra note 52, in 30 THE PAPERS OF THOMAS JEFFERSON at

550 1 1.
59. See JOHN C. CALHOUN, Rough Draft of What is Called the South Carolina Exposi-

tion (Dec. 19, 1828), in UNION AND LIBERTY supra note 49, at 31, 345-47, 359-60.
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B. Nullification's Background as Exposed through Several
Historical Examples

Nullification has received sporadic discussion and support in
service of various political perspectives and geographical inter-
ests,60 but the remainder of Part III explicates nullification
through the several historical instances when Virginia has con-
sidered the measure. Virginia has played a significant role along-
side the doctrine's development and distinction, and this nar-
rowed focus will be helpful in considering how the General
Assembly's recent actions are wholly separate and distinguisha-
ble from nullification.

1. Hinting Nullification: Virginia's Remonstrance Against the
Assumption of Debts

Nullification grew as a Democratic-Republican response to con-
gressional Federalists' increasing claims to power. They and their
predecessors in political philosophy were frustrated by congres-
sional enactments perceived to be beyond the scope of the enu-
merated powers." One particularly detested expansion of power
came in Alexander Hamilton's proposal that Congress assume the
states' debts.62 Virginians opposed assumption because it favored
Northern commerce at the expense of Southern agriculture, and
they believed that it exceeded the Constitution's enumerated
powers. Virginia's congressmen compromised, however, and as-
sumption became law.

60. See JAMES M. BANNER, JR., TO THE HARTFORD CONVENTION: THE FEDERALISTS
AND THE ORIGINS OF PARTY POLITICS IN MASSACHUSETTS, 1789-1815, at 118 (1970) (dis-

cussing the New England Federalists' calls for nullification and secession during the Hart-
ford Convention); EDWARD PAYSON POWELL, NULLIFICATION AND SECESSION IN THE
UNITED STATES 73, 344-45 (Lawbook Exchange 2002) (describing Northern abolitionists'
arguments to nullify the Fugitive Slave Act); Wisconsin Defies the Federal Courts (Mar.
19, 1859), reprinted in STATE DOCUMENTS ON FEDERAL RELATIONS, supra note 48, at 303,
304-05 (threatening to nullify the United States Supreme Court's decision in Ableman v.
Booth, 62 U.S. 506 (1858)).

61. See CHARLES PINNEGAR, VIRGINIA AND STATE RIGHTS, 1750-1861, at 99-102
(2009); DAVID J. SIEMERS, RATIFYING THE REPUBLIC 1-4, 19, 193-95 (2002); GORDON S.
WOOD, THE CREATION OF THE AMERICAN REPUBLIC 1776-1787, at 537-38 (1969).

62. PINNEGAR, supra note 61, at 102-04, 106.
63. Id. at 103-04, 106-07.
64. RICHARD R. BEEMAN, THE OLD DOMINION AND THE NEW NATION, 1788-1801, at 74-

75 (1972).
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While the compromise benefitted Virginia," the deal consoled
neither the Commonwealth's constituents nor their representa-
tives in the General Assembly." Guarding their sacred liberties
and the Constitution's strict construction, on December 21, 1790,
the General Assembly approved a Remonstrance Against the As-
sumption of State Debts." Patrick Henry introduced the meas-
ure." The Remonstrance was an early protest against the federal
government's expansion of power, and it assailed Congress for
acting without appropriate textual authorization from the Consti-
tution." Moreover, the General Assembly asserted Virginia's
right, as a contracting party to the Constitution, to either shield
its citizenry or at least "sound the alarm" when the federal gov-
ernment overstepped its authority.o This Remonstrance was sig-
nificant in formulating a state protest to an allegedly unconstitu-
tional congressional act, but it only "sound[ed] the alarm."' It did
not shield Virginians through nullification.72 While an incensed
Hamilton lambasted the Remonstrance as dangerous in principle,
John Jay and William Short consoled him that the public criti-
cism posed no harm to assumption." Jefferson's Kentucky Resolu-
tions of 1798 would provide recourse of legal force to accompany
the vocal protest embraced by the Remonstrance.

2. Jeffersonian Nullification and Madisonian Invitation: The
Kentucky and Virginia Resolutions

Facing increasing maritime hostilities with France, in 1798
Hamilton insisted that the Congress pass a series of acts, gener-
ally referred to as the Alien and Sedition Acts. While enforce-
ment under the Alien Act was rare, the Federalists used the Sedi-

65. Id. Specifically, Virginia was given favorable debt treatment and Northern sup-
port for the capital's location on the Potomac River rather than in New York City. Id.;
PINNEGAR, supra note 61, at 107.

66. BEEMAN, supra note 64, at 75-76; PINNEGAR, supra note 61, at 107.
67. PINNEGAR, supra note 61, at 107. Federalists in the House of Delegates introduced

a "tone[d] down" condemnation of assumption, which suffered defeat. BEEMAN, supra note
64, at 78-79.

68. BEEMAN, supra note 64, at 78-79.
69. H.J. Res. of Dec. 16, 1790, Va. Gen. Assembly (Reg. Sess. 1790); PINNEGAR, supra

note 61, at 108.
70. H.J. Res. of Dec. 16 (Va. 1790); PINNEGAR, supra note 61, at 108.
71. H.J. Res. of Dec. 16 (Va. 1790); BEEMAN, supra note 64, at 80-81.
72. BEEMAN, supra note 64, at 80-81.
73. PINNEGAR, supra note 61, at 108-09.
74. POWELL, supra note 60, at 58-59.
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tion Act as a political tool to stifle the dissenting opinions of
Democratic-Republican newspaper editors and elected officials.
Critics of then-President John Adams, and of the Acts them-
selves, were among those prosecuted, no matter how trivial or
spontaneous their expressed dissent." While Virginians ex-
pressed their outrage with the Alien and Sedition Acts in county
meetings and political campaigns, Thomas Jefferson and James
Madison met secretly to draft a formal state remedy to oppose the
detested Acts." Jefferson and Madison had previously discussed
state remedies to oppose unconstitutional laws enacted by Con-
gress: in 1788 Madison suggested a "basic doctrine" to a receptive
Jefferson, and in 1789 Madison made further reference before
Congress." Jefferson then believed that the federal courts were
the appropriate body to judge constitutional disputes between the
federal and state governments, but in 1798 the federal Judiciary's
partisanship evinced a necessity for state checks against a united
and abusive federal government." John Taylor of Caroline gave
rhetorical reference to Southern secession, but Madison and Jef-
ferson favored a public appeal that would "restor[e] their govern-
ment to its true principles.",o Between meetings in early July and
October, Jefferson and Madison began writing their respective
Resolutions," and in November, Jefferson delivered his drafted
Resolutions for Madison's review." Despite their collaboration,
Jefferson and Madison's drafts proposed distinct remedies."

75. BRANT, supra note 49, at 458; POWELL, supra note 60, at 61-62 (listing egregious
prosecutions under section two of the Sedition Act of 1798); Letter from Thomas Jefferson
to James Madison (Nov. 3, 1798), in 30 THE PAPERS OF THOMAS JEFFERSON, supra note 52,
at 576; Letter from Stevens Thomson Mason to Thomas Jefferson (Nov. 23, 1798), in 30
THE PAPERS OF THOMAS JEFFERSON, supra note 52, at 586); Letter from James Madison to
Thomas Jefferson (Jan. 12, 1799), in 30 THE PAPERS OF THOMAS JEFFERSON, supra note
52, at 619-20.

76. BRANT, supra note 49, at 458; POWELL, supra note 60, at 61-62.
77. BEEMAN, supra note 64, at 186.
78. BRANT, supra note 49, at 460.
79. Id.
80. C. WILLIAM HILL, JR., THE POLITICAL THEORY OF JOHN TAYLOR OF CAROLINE 219-

20 (1977); RALPH KETCHAM, JAMES MADISON: A BIOGRAPHY 394 (1971).
81. BPANT, supra note 49, at 459-60.
82. BRANT, supra note 49, at 460-61; KETCHAM, supra note 80, at 395-96; see Letter

from Thomas Jefferson to James Madison (Nov. 17, 1798), in 30 THE PAPERS OF THOMAS
JEFFERSON, supra note 52, at 579-80 (enclosing Jefferson's fair copy of the Kentucky Reso-
lutions).

83. BRANT, supra note 49, at 462-63; KETCHAM, supra note 80, at 396-97.
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a. Jefferson and the Kentucky Resolutions of 1798

Jefferson's drafted Resolutions designed a bold recourse
whereby a state nullified unconstitutional federal acts within its
borders.84 Jefferson had his Resolutions submitted before the
Kentucky General Assembly where they were revised before gain-
ing the approval of the legislature and the Governor." The Reso-
lutions: (1) described Kentucky's duty to judge infractions against
the Constitution; (2) opined that the Alien Act and the Act for
Punishment of Certain Frauds Committed on the Bank of the
United States were unconstitutional usurpations of the states' re-
served powers and that the Sedition Act infringed upon the First
Amendment and exceeded Congress's enumerated powers; (3)
voided and nullified these Acts within Kentucky's borders; and (4)
called the several states to similarly void the Acts and to further
request their repeal in Congress." Jefferson did not view nullifi-
cation as a concerted state recourse," but rather, he proposed a
remedy by which each state could protect itself from unconstitu-
tional federal enactments." Kentucky sought concurrence from
the remaining states, but a lack of outside support would not af-
fect the legislature's nullification." Such a procedure was prem-
ised on natural law and the practical necessity that states must
check the federal government's abuses when Congress, the Exec-
utive, and the federal Judiciary aligned against the rights of the

84. The Kentucky Resolutions of 1798: Jefferson's Draft (before Oct., 4 1798), in 30
THE PAPERS OF THOMAS JEFFERSON, supra note 52, at 536, 536-41 [hereinafter Jefferson's
Draft Ky. Ress.]; BRANT, supra note 49, at 462; KETCHAM, supra note 80, at 396.

85. The Kentucky legislature's revisions were rhetorical and did not diminish the ef-
fect of Jefferson's remedy. Compare The Kentucky Resolutions of 1798: Jefferson's Fair
Copy (before Oct. 4, 1798), in 30 THE PAPERS OF THOMAS JEFFERSON, supra note 52, at
543, 543-49, with Ky. Ress. of 1798, in 30 THE PAPERS OF THOMAS JEFFERSON, supra note
52, at 550-55.

86. Ky. Ress. of 1798, in 30 THE PAPERS OF THOMAS JEFFERSON, supra note 52, at
550-55.

87. See BRANT, supra note 49, at 462.
88. See Letter from Thomas Jefferson to Wilson Cary Nicholas (Dec. 1, 1798), in 30

THE PAPERS OF THOMAS JEFFERSON, supra note 52, at 590-91.
89. BRANT, supra note 49, at 462; Ky. Ress. of 1798, in 30 THE PAPERS OF THOMAS

JEFFERSON, supra note 52, at 550-55.
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states and the people." Jefferson saw nullification as a moderate
recourse, and Kentucky considered it the "rightful remedy."91

b. Madison, Jefferson, Taylor, and the Virginia Resolutions of
1798

While he regarded the Alien and Sedition Acts with equal aver-
sion, Madison was apprehensive of nullification." While corre-
sponding with Jefferson, Madison first suggested that the appro-
priate body to invoke a principled nullification was a convention
of the people of the state rather than the state legislature because
the natural right belonged to the body that ratified the Constitu-
tion." Second, Madison worried that the state legislatures might
employ nullification overzealously and themselves intrude upon
the legitimate exercise of federal powers enumerated in the Con-
stitution." Apparently, Jefferson had not considered nullifica-
tion's potential abuse when drafting the Kentucky Resolutions."

Reflecting these concerns, Madison's Virginia Resolutions did
not purport to void or nullify the Alien and Sedition Acts." Like
the Kentucky Resolutions they discussed the unconstitutionality
of the Alien and Sedition Acts," but-instead of nullifying the
Acts-the Virginia Resolutions offered the "other States a choice
of all modes possible of concurring in the substance . . . ."" While
the appropriate course depended on the states' response to the
Virginia Resolutions, the conceivable remedies did not include

90. Ky. Ress. of 1798, in 30 THE PAPERS OF THOMAS JEFFERSON, supra note 52, at 550
("[Resolved] ... [t]hat the Government created by this compact was not made the exclusive
or final judge of the extent of the powers delegated to itself; since that would have made
its discretion, and not the constitution, the measure of its powers; but that as in all other
cases of compact among parties having no common Judge, each party has an equal right to
judge for itself, as well of infractions as of the mode and measure of redress.").

91. BRANT, supra note 49, at 462; see also Kentucky Resolution (Dec. 3, 1799), reprint-
ed in THE AVALON PROJECT: DOCUMENTS IN LAW, HISTORY AND DIPLOMACY, http://avalon.
law.yale.edull8th-century/kenres.asp [hereinafter Ky. Ress. of 1799].

92. BRANT, supra note 49, at 462; KETCHAM, supra note 80, at 396.
93. Letter from James Madison to Thomas Jefferson (Dec. 29, 1798), in 30 THE

PAPERS OF THOMAS JEFFERSON, supra note 52, at 606; KETCHAM, supra note 80, at 396.
94. Letter from Madison to Jefferson (Dec. 29, 1798), in 30 THE PAPERS OF THOMAS

JEFFERSON, supra note 52, at 606; KETCHAM, supra note 80, at 396.
95. KETCHAM, supra note 80, at 396.
96. Id.
97. Id. Compare H.J. Res. of Dec. 21, 1798, Va. Gen. Assembly (Dec. Sess. 1798), with

Ky. Ress. of 1798, in 30 THE PAPERS OF THOMAS JEFFERSON, supra note 52, at 550-52.
98. Letter from Madison to Jefferson (Dec. 29, 1798), in 30 THE PAPERS OF THOMAS

JEFFERSON, supra note 52, at 606; see KETCHAM, supra note 8, at 396.
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nullification." In spite of Madison's considerations, Jefferson had
the Resolutions edited while they were en route to John Taylor of
Caroline and the Virginia House of Delegates."oo With Jefferson's
revision, the Virginia Resolutions declared the Alien and Sedition
Acts "null, void, and of no effect,""o' and they allowed the General
Assembly an opportunity to consider nullification. 10 2

While Taylor secured enough votes in the House of Delegates to
opine that the Alien and Sedition Acts were unconstitutional, nul-
lification's support was less certain.' A coalition of Federalists
and moderate Democratic-Republicans shared Madison's concern
that a rogue state might misuse the doctrine, void legitimate ex-
ercises of federal power within its jurisdiction, and thereby wreak
anarchy and disunion.'0 4 They did not wish for the Virginia Reso-
lutions to provide such a precedent.o' While Taylor tried to rally
support for nullification, he favored the doctrine only insofar as
he hoped it would give rise to a convention for amendment.0 ' Ac-
cordingly, Taylor removed the language "and not law, but utterly
null, void and of no force or effect" from the Virginia Resolu-
tions."' The resulting remedy was more akin to the vocal protest
of the Remonstrance Against the Assumption of State Debts, but
it also called for concerted state action to oppose the unconstitu-
tional Acts.0 ' The House of Delegates favored Madison's invita-
tion and protest over Jefferson's nullification,o' and the Virginia
Resolutions received the General Assembly's approval and the

99. See BRANT, supra note 49, at 463 ("It is clear that whatever remedies Madison had
in mind, they did not include the power of individual states, or the legislatures of all the
states, to nullify federal laws.").

100. Letter from Thomas Jefferson to Wilson Cary Nicholas (Nov. 29, 1798), in 30 THE
PAPERS OF THOMAS JEFFERSON, supra note 52, at 590 ("The more I have reflected on the
phrase in the paper you shewed [sic] me, the more strongly I think it should be altered.
suppose [sic] you were to instead of the invitation to cooperate in the annulment of the
acts, to make it an invitation: 'to concur with this commonwealth in declaring, as it does
hereby declare, that the said acts are, and were ab initio-null, void and of no force, or ef-
fect' I should like it better."); BEEMAN, supra note 64, at 189.

101. KETCHAM, supra note 80, at 397; see BRANT, supra note 49, at 462.
102. BEEMAN, supra note 64, at 190-94; PINNEGAR, supra note 61, at 138.
103. BEEMAN, supra note 64, at 193-94.
104. Compare id., with Madison to Jefferson (Dec. 29, 1798), in 30 THE PAPERS OF

THOMAS JEFFERSON, supra note 52, and KETCHAM, supra note 80, at 396.
105. BEEMAN, supra note 64, at 193-94.
106. Id. at 194; see also HILL, supra note 80, at 226-29.
107. HILL, supra note 80, at 229.
108. Compare H.J. Res. of Dec. 21 (Va. 1798), with H.J. Res. of Dec. 16 (Va. 1790).
109. See BEEMAN, supra note 64, at 193-94.
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Governor's signature before their contents were dispatched to the
executives of the several states.o

c. Responses from the Several States

Virginia and Kentucky's fears of absolutism motivated their
Resolutions, but the Federalists' fears of anarchy and ineffectual
government motivated states' responses."' While Virginia's Re-
monstrance was a political expression of mere words, Federalists
saw the Virginia and Kentucky Resolutions as open challenges to
the enforcement of congressionally enacted laws."2 In response,
the legislatures of several Northern states issued their own reso-
lutions condemning those of Virginia and Kentucky.H3 These
states apparently did not distinguish Kentucky's nullification
from Virginia's call for concerted action."' The Federalist states'
responses had two purposes: (1) to condemn nullification and pro-
pose that Virginia and Kentucky pursue their interests by other
means; and (2) to express their opinion that the Alien and Sedi-
tion Acts were constitutional."' Important for this comment's dis-
cussion, these states suggested to Virginia and Kentucky that the
proper means of challenging a federal law's constitutionality
were: (1) to raise the issue before the federal courts; (2) to amend
the Constitution; or (3) to seek congressional repeal of the law."'
They further reminded the legislatures of Virginia and Kentucky
that the people returned Federalist majorities to Congress when
offered the opportunity to express their disapproval in recent
elections."' Fearful of political backlash against the Democratic-

110. See Replies of the States, reprinted in STATE DOCUMENTS ON FEDERAL RELATIONS,
supra note 48, at 16.

111. See BEEMAN, supra note 64, at 193-94; cf. WOOD, supra note 61, at 19, 23. Com-
pare PINNEGAR, supra note 61, at 108-09, with POWELL, supra note 60, at 65.

112. Compare PINNEGAR, supra note 61, at 108, with POWELL, supra note 60, at 65.
113. E.g., Response from Massachusetts to Virginia (Feb. 9, 1799), reprinted in STATE

DOCUMENTS ON FEDERAL RELATIONS, supra note 48, at 18-20 [hereinafter Mass. to Va.].
Among the other states resolving in condemnation of the Virginia and Kentucky Resolu-
tions were Delaware, Rhode Island, New York, Pennsylvania, Connecticut, New Hamp-
shire and Vermont. Replies of the States, reprinted in STATE DOCUMENTS ON FEDERAL
RELATIONS, supra note 48, at 16-17, 20-26.

114. See, e.g., Mass. to Va. (Feb. 9, 1799), reprinted in STATE DOCUMENTS ON FEDERAL
RELATIONS, supra note 113, at 18-20.

115. See id. at 18-19.
116. E.g., id.
117. E.g., id. at 19.
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Republicans, Jefferson and Madison had Virginia and Kentucky
clarify their respective positions in the Virginia Report of 1800
and the Kentucky Resolution of 1799."'

d. Aftermath: The Political Safeguards of Federalism and a Moot
Question of the Alien and Sedition Acts' Constitutionality

Virginia, Kentucky, and the Democratic-Republicans ultimate-
ly relied on the "political safeguards of federalism" to redress the
Federalist Congress's abuses."' Virginia and Kentucky never
challenged the Alien and Sedition Acts in the federal courts. Any
legal challenge was sure to fail because the Judiciary "was the
most partisan branch of the government."'2 0 There was insuffi-
cient support for an Article V convention, as evidenced by the lack
of concurring responses to the Resolutions of 1798.1" While repeal
bills were submitted in Congress, the Federalists "haughtily vot-
ed them down."'22 Professor Powell characterized the Federalist
Congress as heavy-handed and reckless with its political capi-
tal.' The untested realm of national politics was met with inex-
perience and miscalculated arbitrariness in power, and the Fed-
eralists unwittingly fractured their coalitions and caused their
party's gradual demise.'2 4 In 1800, Jefferson was elected Presi-
dent, the Democratic-Republicans won the House, and the Party

118. PINNEGAR, supra note 61, at 143-45. Madison drafted the Virginia Report of 1800,
but the authorship of the 1799 Kentucky Resolution remains unknown. H. Jefferson Pow-
ell, The Principles of '98: An Essay in Historical Retrieval, 80 VA. L. REV. 689, 705 n.54
(1994).

119. See Garcia v. San Antonio Metro. Transit Auth., 469 U.S. 528, 550-51 (1985); see
also Herbert Wechsler, The Political Safeguards of Federalism: The Role of the States in
the Composition and Selection of the National Government, 54 COLUM. L. REV. 543, 544
(1954) ("The actual extent of central intervention in the governance of our affairs is de-
termined far less by the formal power distribution than by the sheer existence of the
states and their political power to influence the action of the national authority."). While
Garcia's reference to the merely political safeguards of federalism has been criticized as a
superficial and diluted gloss on federalism, Garcia, 469 U.S. at 557-79 (Powell, J., dissent-
ing); id. at 579-80 (Rehnquist, J., dissenting), id. at 580-89 (O'Connor, J., dissenting), it is
nonetheless instructive of the states' abilities to use elections and political posture to re-
flect and potentially protect their interests. Id. at 550-51 (majority opinion).

120. POWELL, supra note 60, at 84.
121. Considering the number of states responding that the Alien and Sedition Acts

were affirmatively constitutional, see supra notes 113-15 and accompanying text, it was
apparent that Virginia and Kentucky could not have achieved the concurrence necessary
to require Congress's call for convention or to approve a constitutional amendment.

122. POWELL, supra note 60, at 91.
123. Id.
124. See id.
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narrowed the Federalist majority in the Senate.125 The Supreme
Court never ruled on the Alien and Sedition Acts' constitutionali-
ty,126 and there was no significant event that tested the Kentucky
Resolutions' asserted nullification. 12 7 Ultimately, the political
safeguards of federalism checked the Federalists' excesses,128 and
the Alien and Sedition Acts' key provisions expired under Jeffer-
son's presidency.'29

3. The South Carolina Ordinance of Nullification: Nullification
in Full Force

As the early factionalism between the Federalists and the
Democratic-Republicans subsided, the era of sectionalism arose
with Southern and Northern economic interests pitted against
one another.' Nullification's next invocation came in the context
of tariff controversies that boiled to the point of crisis in 1832."
Debate over tariffs had already raged through the 1820's,132 and it
returned as a political issue in the midst of the 1828 presidential
election."' Despite contrary efforts in Congress,134 the protective
tariff of 1828, popularly derided as the Tariff of Abominations,

125. BEEMAN, supra note 64, at 232; Congressional Biographical Directory, BIOGRAPH-
ICAL DIRECTORY OF THE UNITED STATES CONGRESS 1774-2005, 57-61(Andrew R. Dodge &
Betty K. Koed eds., 2005).

126. But see New York Times Co. v. Sullivan, 376 U.S. 254, 276 (1964) (discussing the
"broad consensus" that the Sedition Act was unconstitutional).

127. But see BEEMAN, supra note 64, at 224-28 (detailing the trial of James Thomas
Callender in May and June of 1800 over which Federalist Judge Samuel Chase presided).

128. See POWELL, supra note 60, at 90-91.
129. Stewart Jay, The Creation of the First Amendment Right to Free Expression: From

the Eighteenth Century to the Mid-Twentieth Century, 34 WM. MITCHELL L. REV. 773, 803
(2008).

130. POWELL, supra note 60, at 241-42.
131. See RICHARD E. ELLIS, THE UNION AT RISK: JACKSONIAN DEMOCRACY, STATES'

RIGHTS, AND THE NULLIFICATION CRISIS 41-51 (1987) (discussing the nullification contro-
versy during Andrew Jackson's presidency).

132. Id. at 41.
133. Id.
134. See FREDERIC BANCROFT, CALHOUN AND THE SOUTH CAROLINA NULLIFICATION

MOVEMENT 10-11 (Johns Hopkins Press 1928). Specifically, then-Vice President John C.
Calhoun's congressional allies tried to rally opposition from Northern manufacturers by
increasing the proposed tariffs on certain raw materials that had previously enjoyed pro-
tective treatment. Id. at 10. They hoped that such an abominable tariff would suffer a re-
sounding defeat in Congress. Id.
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became law.' The tariffs passage did not compel the South Caro-
lina legislature to nullification,"' but a confluence of events in
1831 rallied the state to change course on the tariff.' The South
was in a defensive position, and South Carolina saw nullification
as the solution.138 On November 24, 1832, South Carolina issued
its Ordinance of Nullification: (1) declaring the tariff protective
and, therefore, unconstitutional; (2) voiding the tariff within the
state's borders; (3) prohibiting the duties' enforcement within the
state; (4) prohibiting appeals of the Ordinance's validity to the
United States Supreme Court and holding in contempt any indi-
viduals filing such appeals; (5) requiring state officials to take an
oath to uphold the Ordinance; and (6) threatening additional nul-
lifications, and possibly secession, in response to the federal gov-
ernment's further attempts to compel South Carolina's enforce-
ment of the tariff.'"' South Carolina also called for a convention of
states to amend the Constitution.1 4 0

Though Georgia was receptive to a convention of Southern
states,"' Alabama and Virginia urged conciliation,' and the
South's responses were unanimously opposed to nullification,
however sympathetic they were to South Carolina's political and
constitutional arguments. 1 The Virginia General Assembly fur-

135. Id. at 10-11.
136. Nullification still received much discussion in 1828 South Carolina. See, e.g., JOHN

NIVEN, JOHN C. CALHOUN AND THE PRICE OF UNION (William J. Cooper, Jr., ed., 1988). The

reelected Vice President Calhoun drafted the South Carolina Exposition and Protest while
on recess. Id. at 158-64 The document outlined a bold process of nullification, based in
part on the Virginia and Kentucky Resolutions of 1798. Id. The South Carolina legislature
only printed the Exposition and Protest. Id. at 163-64.

137. See id. at 179-83. This confluence of events included Vice President Calhoun's
public support for nullification, Nat Turner's slave revolt, increasing annoyance with
Northern antagonism, and dissatisfaction with President Jackson's reforms of the Tariff of
Abominations. Id.; see also S.C. Ordinance of Nullification, reprinted in STATE DOCUMENTS
ON FEDERAL RELATIONS, supra note 48, at 169.

138. NIVEN, supra note 136, at 159-60, 190.
139. S.C. Ordinance of Nullification, reprinted in STATE DOCUMENTS ON FEDERAL

RELATIONS, supra note 48, at 170-73.
140. Call for a Convention of the States by South Carolina (Dec. 18, 1832), reprinted in

STATE DOCUMENTS ON FEDERAL RELATIONS, supra note 48, at 176.

141. Georgia on a Southern Convention and Nullification (Dec. 14, 1832), reprinted in
STATE DOCUMENTS ON FEDERAL RELATIONS, supra note 48, at 179-80.

142. Resolves of Virginia (Jan. 26, 1833), reprinted in STATE DOCUMENTS ON FEDERAL

RELATIONS, supra note 48, at 185-88 [hereinafter Va. to S.C.]; Ala. to S.C., reprinted in
STATE DOCUMENTS ON FEDERAL RELATIONS, supra note 48, at 180-82.

143. Ala. to S.C., reprinted in STATE DOCUMENTS ON FEDERAL RELATIONS, supra note
48, at 181 ("And be it further resolved, That nullification, which some of our southern
brethren recommend as the constitutional remedy for the evils under which we labor, is
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ther assailed the Ordinance as inconsistent with its Resolutions
of 1798.144 Madison returned to the public sphere to voice support
for the General Assembly's position and to further criticize South
Carolina's notion that a state could invoke the natural law reme-
dy of nullification to void a federal law yet nonetheless remain a
party to the constitutional compact.145 South Carolina stood alone
in nullifying the tariff.

a. Nullification's Effect: Crisis and Compromise

South Carolina's Ordinance of Nullification sparked a national
crisis.16 President Andrew Jackson compared nullification to
treason,147 and Congress responded by acting on a proposed Force
Bill."14 The legislation granted federal courts exclusive jurisdiction
over customs collection cases, and it authorized the President's
use of military force to ensure the unencumbered collection of the
tariff.14

1 South Carolina faced potential confrontation with the
United States military.' At the same time, however, Congress
began considering a tariff bill that would achieve compromise,
and South Carolina's Nullifiers met to postpone their Ordinance's
effective date pending congressional action on the tariff.'52 With
solid Southern support and additional support from the Western
states and many Nationalists, Congress achieved a "liberal reduc-
tion of the tariff."'53 The Senate having already approved each

unsound in theory and dangerous in practice; that as a remedy, it is unconstitutional and
essentially revolutionary, leading in its consequences to anarchy and civil discord, and fi-
nally to the dissolution of the Union."). In addition to Virginia, Alabama, and Georgia,
Southern states resolving against South Carolina's nullification included North Carolina
and Mississippi. Id. at 180-88.

144. Va. to S.C., reprinted in STATE DOCUMENTS ON FEDERAL RELATIONS, supra note
48, at 185-88 (stating that the Virginia Resolutions of 1798 and the Report of 1800 did not
sanction South Carolina's nullification of the Tariff of Abominations).

145. See Madison, Notes on Nullification, in 9 THE WRITINGS OF JAMES MADISON, supra
note 49, at 573-74, 576-77, 588-93.

146. See ELLIS, supra note 131, at 58-61, 178-80.
147. See NIVEN, supra note 136, at 93.
148. See id. at 194.
149. BANCROFT, supra note 134, at 150; see An Act Further to Provide for the Collection

of Duties on Imports (Mar. 2, 1833), reprinted in THE LAWS OF THE UNITED STATES: ACTS
OF THE EIGHTEENTH CONGRESS OF THE UNITED STATES 632, 632-35 (1833).

150. See BANCROFT, supra note 134, at 152 (describing President Jackson's determina-
tion to have a "force bill" and stating "perhaps [President Jackson] would not have object-
ed if it had been a bit 'bloody').

151. See id. at 153-54.
152. Id. at 150-51.
153. Id. at 166.
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bill,'5 4 the House passed both the Force Bill and the compromise
tariff on March 1, 1833.1' The next day, President Jackson signed
both bills into law. 56

Compromise warranted the Ordinance's repeal.15
' The Nullifi-

ers claimed victory," but it was pyrrhic. Nullification achieved
compromise as much as compromise did away with nullifica-
tion."9 Though the South Carolina legislature nullified the Force
Act shortly after it repealed its Ordinance of Nullification, the
state complied with the new tariff and the President never in-
voked the Force Act.'" South Carolina never accomplished "nulli-
fication in fact" despite the nullification attaining an abstract "le-
gal or, rather, illegal form."'

b. Interposition and Massive Resistance

Desegregation and Massive Resistance renewed discussion of
nullification in the twentieth century.'62 The Southern states met
the United States Supreme Court's Brown v. Board of Education
of Topeka opinion with strong opposition, both for the opinion's
stance on racial policies and its underlying legal theory.' Writing
for the Richmond News Leader, editor James Jackson Kilpatrick
called the Southern states to Massive Resistance and offered a
model nullification statute for consideration by their legisla-

164tures.

154. See id. at 165.
155. Id. at 166.
156. Id. at 167.
157. See id. at 168-69.
158. See id. at 168, 171-72.
159. See id. at 168-72.
160. See id. at 169-71; see also An Ordinance to Nullify an Act of the Congress of the

United States, Entitled "An Act Further to Provide for the Collection of Duties on Im-
ports," Commonly Called the Force Bill (Mar. 18, 1833) reprinted in STATE DOCUMENTS ON
FEDERAL RELATIONS, supra note 48, at 188, 189 [hereinafter S.C. Ordinance to Nullify the
Force Bill].

161. BANCROFT, supra note 134, at 171.
162. E.g., GEORGE LEWIS, MASSIVE RESISTANCE: THE WHITE RESPONSE TO THE CIVIL

RIGHTS MOVEMENT 62 (2006).
163. See, e.g., S.J. Res. 914, S.C. Gen. Assembly (Reg. Sess. 1956).
164. JAMES W. ELY, JR., THE CRISIS OF CONSERVATIVE VIRGINIA: THE BYRD ORGANI-

ZATION AND THE POLITICS OF MASSIVE RESISTANCE 39-40 (1976).
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The Virginia General Assembly briefly considered the remedy
before determining that it was impractical and likely unconstitu-
tional."' The Attorney General of Virginia James Lindsay Al-
mond, Jr., opined that nullification would not have legal effect
and that it did not raise a valid state defense.'6 1 Instead of resort-
ing to nullification, the General Assembly called for an Article V
convention to amend the Constitution and resolved a "firm inten-
tion to take all appropriate measures honorably, legally and con-
stitutionally available . . . to resist [the United States Supreme
Court's] illegal encroachment upon [the Commonwealth's] sover-
eign powers."167 This revision demonstrated the General Assem-
bly's preferences for constitutional procedure and vocal protest.16 8

Virginia's impediments to desegregation would eventually cave to
further rulings from the federal courts and gradual acceptance of
desegregation.'

Several states joined Virginia in calling for an Article V Con-
vention, but they went further in declaring the Brown decision
"null, void, and of no effect" unless the Constitution was other-
wise amended.' These nullification resolutions were assailed by
the federal courts."' Leaving no question about the states' indi-
vidually asserted rights to authoritatively interpret the Constitu-
tion contrary to court orders and valid congressional enactments,
the United States Supreme Court in Cooper v. Aaron unequivo-
cally reaffirmed that: "[I]t is emphatically the province and duty
of the judicial department to say what the law is."'72 The Court
maintained that "the restrictions of the Federal Constitution up-
on the exercise of state power would be but impotent phrases,""' if
state courts, legislatures, or governors could nullify or otherwise

165. Id. at 40-42.
166. Id. at 41 (citing 1956 Op. Va. Att'y Gen. 194, 194-97).
167. S.J. Res. 3, Va. Gen. Assembly (Reg. Sess. 1956).
168. ELY, supra note 164, at 39-40.
169. See id. at 184, 203-07.
170. Compare S.J. Res. 914, S.C. Gen. Assembly (Reg. Sess. 1956), with 1960 La. Acts

2, 2-10 (30th Ex. Sess. 1960), and S.J. Res. 914 (S.C. 1956), and H.J. Res. 130, Ga. Gen.
Assembly (Reg. Sess., 1956), and H.J. Res. 18, Ala. Legislature (1st Spec. Sess. 1956), and
S.J. Res. 125, Miss. Legislature (Reg. Sess. 1956).

171. Bush v. Orleans Parish Sch. Bd, 188 F. Supp. 916, 923-27 (1960); LEWIS, supra
note 162, at 63, 119; see also Cooper v. Aaron, 358 U.S. 1, 18 (1958) (citing Marbury v.
Madison, 5 U.S. (1 Cranch.) 137, 177 (1803)).

172. Cooper, 358 U.S. at 18 (quoting Marbury, 5 U.S. (1 Cranch.) at 177 (internal quo-
tation marks omitted)).

173. Id. at 18-19 (quoting Sterling v. Constantin, 287 U.S. 378, 397-98 (1932)) (inter-
nal quotation marks omitted).
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undermine orders of the federal courts."' Two years later, the Su-
preme Court offered a more pointed opinion of nullification by
stating, "interposition is not a constitutional doctrine . .. [i]f tak-
en seriously, it is illegal defiance of constitutional authority.""
These opinions confirmed what had long been widely acknowl-
edged: that the purported right of nullification had no basis in the
Constitution or the laws thereunder."

IV. VIRGINIA'S LEGISLATIVE AND CONSTITUTIONAL CHALLENGES
TO THE MINIMUM ESSENTIAL COVERAGE PROVISION DID NOT

INVOKE NULLIFICATION

The Virginia General Assembly has long given voice to the
Commonwealth's protests," but the body has been cautious to
mount good faith political and legal challenges to what it has per-
ceived as unconstitutional federal enactments."' The Health Care
Freedom Act's passage followed in this trend. While conceding
that comprehensive health care reform and universal health care
insurance were laudable policy goals, Virginia's General Assem-
bly, Governor, and Attorney General feared that the means
adopted by Congress were unconstitutional and inimical to Amer-
ican liberty."'7 The General Assembly nonetheless adhered to the
processes of the Constitution and abided the federal government's
appropriate authority when it passed the Health Care Freedom
Act. The Commonwealth's suit against Secretary Sebelius simi-

174. Id. at 18-19 (citing United States v. Peters, 9 U.S. (5 Cranch) 115, 136 (1809)).

175. United States v. Louisiana, 364 U.S. 500, 501 (1960) (quoting Bush v. Orleans
Parish Sch. Bd., 188 F. Supp. 916, 926 (E.D. La. 1960) (internal quotation marks omit-
ted)). The brief per curiam opinion affirmed the district court's more detailed rejection of
the doctrine.

176. Id. at 501; see also Letter from James Madison to William Cabell Rives (Mar. 12,
1983), in 9 THE WRITINGS OF JAMES MADISON; supra note 49, at 511-13; Ala. To S.C., re-
printed in STATE DOCUMENTS ON FEDERAL RELATIONS, supra note 48, at 181; Mass. to Va.,

reprinted in STATE DOCUMENTS ON FEDERAL RELATIONS, supra note 48, at 18-19.

177. See supra Part IIB; see also RICHARD BLAND, AN INQUIRY INTO THE RIGHTS OF

THE BRITISH COLONIES 6, 11-16 (Earl Grey Swem ed., 1766) (protesting Parliament's
usurpations and discussing the General Assembly's precedential assertions against par-
liamentary power over the Colony's internal affairs).

178. See supra Part III.B.
179. Cuccinelli, Getchell, & Russell, supra note 10, at 335-36; Press Release, Taylor

Thornley, supra note 24; Press Release, Office Att'y Gen. of Va., Virginia Wins Federal
Court Challenge Over Constitutionality of Federal Health Care Act: Health Insurance
Mandate Is Unconstitutional (Dec. 13, 2010), available at http://www.oag.state.va.us/Me
dia%20and%2ONews%2Releases/NewsReleases/Cuccinelli/121310_HealthCareRuling.
html.
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larly respected the Constitution and shunned the doctrine of nul-
lification. To address the mischaracterizations of the Health Care
Freedom Act and the subsequent suit against Secretary Sebelius,
it is necessary to consider the actions of the General Assembly
and Attorney General Cuccinelli in turn. This discussion will be
assisted by the further consideration that Virginia challenged the
minimum essential coverage provision in the manner recom-
mended by nullification's earliest critics.

A. The General Assembly Did Not Nullify the Minimum Essential
Coverage Provision

1. Neither the Plain Text nor the Legislative History of the
Health Care Freedom Act Suggested the General Assembly's
Nullification of the Minimum Essential Coverage Provision

Neither the Health Care Freedom Act's plain text nor its legis-
lative history suggested any intention by the General Assembly to
nullify the minimum essential coverage provision. Noticeably ab-
sent from the Act and its drafts was any language purporting to
render the minimum essential coverage provision null, void, and
of no effect."'o State legislatures have historically nullified federal
enactments by expressly resolving that the targeted law is uncon-
stitutional, null, void, and of no effect,m' and a model "Federal
Health Care Nullification Act" included these terms to effect a
desired nullification.'8 2 Virginia's Health Care Freedom Act em-
ployed neither these effective terms nor any equivalents."' Given
that the General Assembly has considered nullification resolu-
tions on several notable occasions and responsively averted the
doctrine by removing the effective terms null, void, and of no ef-
fect,18 4 it appears that the present Act's absence of the language is

180. See VA. CODE ANN. § 38.2-3430.1:1 (Cum Supp. 2011); Act of Mar. 10, 2010, ch.
106, 2010 Va. Acts 102 (codified as amended at VA. CODE ANN. § 3.82-3430.1:1 (Cum.
Supp. 2011)); Act of Mar. 10, 2010, ch. 107, 2010 Va. Acts 102 (codified as amended at VA.
CODE ANN. § 3.82-3430.1:1 (Cum. Supp. 2011)); Act of Mar. 10, 2010, ch. 108, 2010 Va.
Acts 102, 102-103 (codified as amended at VA. CODE ANN. § 3.82-3430.1:1 (Cum. Supp.
2011)); Act of Apr. 21, 2010, ch. 818, 2010 Va. Acts 1720 (codified as amended at VA. CODE
ANN. § 3.82-3430.1:1 (Cum. Supp. 2011)).

181. See supra Part III.B.
182. Federal Health Care Nullification Act, TENTH AMENDMENT CENTER 1-2 (2010),

available at http://www.tenthamendmentcenter.com/legislation/federal-health-care-nullifi
cation-act/.

183. See VA. CODE ANN. § 38.2-3430.1:1 (Cum. Supp. 2011).
184. See supra Part III.B.
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a similar rejection of nullification. Nor did the General Assembly
assert its own authority to interpret the United States Constitu-
tion and declare the minimum essential coverage provision un-
constitutional and invalid within Virginia's borders.'' These are
determinative characteristics of nullification resolutions, 186 and
they are noticeably absent from any legislation considered or en-
acted by the General Assembly in anticipation of, and in response
to, Congress's passage of the ACA and the minimum essential
coverage provision contained therein."' The absence of this effec-
tive language suggests either that legislators rejected nullifica-
tion as an inappropriate remedy early in the drafting process or
that they never considered nullification as a possible recourse.

Further, the timing of the Health Care Freedom Act's passage
weighs against its characterization as an invocation of nullifica-
tion. It is significant to this discussion that the General Assembly
passed the Act when Congress was still considering the ACA. At
that time the ACA's final form and eventual passage remained
uncertain."' It would seem nonsensical for the General Assembly
to have nullified a proposed federal enactment. By definition, nul-
lification is a logically impossible remedy when the targeted fed-
eral law has not been enacted. When a state intends to nullify
and void a federal law, it follows that there must be an existing
federal law, regulation, or opinion to render null and void.' 9 Ac-
cordingly, all invocations of nullification have come in response to
enacted federal legislation or issued Supreme Court opinions.'
While South Carolina threatened to nullify the Force Act before
its passage, the nullification did not occur until the South Caroli-
na legislature resolved to do so subsequent to the Force Act's en-
actment."' Virginia's legislation does not suggest any sort of
threatened or logically impossible preemptive nullification,192 and
any characterization of the Health Care Freedom Act as such is

185. See VA. CODE ANN. § 38.2-3430.1:1 (Cum. Supp. 2011).
186. See supra Part III.B.
187. See VA. CODE ANN. § 38.2-3430.1:1 (Cum. Supp. 2011); see also supra note 180.
188. Petition for Writ of Certiorari, supra note 5, at 19.
189. See supra Part III.
190. See supra Part III.B.
191. Compare S.C. Ordinance of Nullification, reprinted in STATE DOCUMENTS ON

FEDERAL RELATIONS, supra note 48, at 170-72, with S.C. Ordinance to Nullify the Force
Bill, reprinted in STATE DOCUMENTS ON FEDERAL RELATIONS, supra note 48, at 189.

192. See VA. CODE ANN. § 38.2-3430.1:1 (Cum. Supp. 2011).
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justified neither by the actions of the General Assembly nor by
precedential nullification resolutions.

2. The Intended Purposes of the Health Care Freedom Act Did
Not Imply the General Assembly's Nullification of the
Minimum Essential Coverage Provision

While the Health Care Freedom Act's plain text and legislative
history should sufficiently establish that the General Assembly
did not invoke nullification, an exhaustive analysis will consider
whether the Act's intended purposes implicated nullification. The
Health Care Freedom Act, as either a definition of state policy or
a message to Congress, posed no nullification threat to the pend-
ing minimum essential coverage provision.193 As a means to satis-
fy Article III standing requirements and challenge the minimal
essential coverage provision in federal court, the Act's intended
end nonetheless conceded the federal Judiciary's authority to in-
terpret the Constitution in controversies arising between a state
and the federal government.19 Even if the suit accomplished the
minimal essential coverage provision's invalidation as unconsti-
tutional, the authority to render such an opinion concededly be-
longed to the federal Judiciary rather than the General Assembly
or the Attorney General of Virginia."'

a. As a Definition of the Commonwealth's Public Policy, the
Virginia Health Care Freedom Act Did Not Impliedly Nullify
the Minimum Essential Coverage Provision

The most convincing and identifiable purpose of the Virginia
Health Care Freedom Act was to define the Commonwealth's pol-
icy of individual choice in the market for health care insurance.
During the ceremonial bill signing of March 24, Governor
McDonnell stated that the "Health Care Freedom Act sets as the
policy of the Commonwealth that no individual, with several spe-
cific exceptions, can be required to purchase health insurance
coverage.""' Delegate Robert Marshall, the sponsor of House Bill
10, promoted a similar purpose for the Act as defining state policy

193. See infra Parts IV.A.1.a-b.
194. See infra Part IV.A.2.c.
195. Id.
196. Press Release, Taylor Thornley, supra note 24.
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toward health care insurance, as applied to state officials.197 When
prompted how the Act would be effected relative to a hypotheti-
cally enacted federal minimum essential coverage provision, he
responded that: (1) in cases of uninsured and noncompliant Vir-
ginians; (2) against whom federal Internal Revenue officials as-
sessed a tax-penalty pursuant to the minimum essential coverage
provision; (3) the federal officials having ordered state officials to
collect the tax-penalty or otherwise seize the noncompliant indi-
vidual's property; (4) the Health Care Freedom Act would bar
state officials from collecting the tax-penalty or any other proper-
ty under the federal officials' order."' Delegate Marshall charac-
terized the Act in the context of Printz v. United States and New
York v. United States,'" which acknowledged the dual-sovereignty
of the state and federal governments and forbade the latter from
commandeering officials of the former."oo The states retain the
prerogative to govern and direct their own officials, and in a hy-
pothetical scenario such as Delegate Marshall's, Virginia's offi-
cials would be constitutionally protected from federal compulsion
to implement the federal government's regulatory scheme."'

Though the court of appeals considered the Health Care Free-
dom Act's "only apparent function" to be the declaration of the
Commonwealth's opposition to the minimum essential coverage
provision, this conclusion was premised heavily on an error in da-
ting the Act's codification and a selective reading of the state-
ments accompanying the ceremonial bill signing.202 The court op-
erated under the mistaken understanding that the Health Care
Freedom Act became law when Governor McDonnell ceremonially
signed it on March 24.203 According to the Virginia Constitution,
however, the Act became law on March 10 when the General As-
sembly approved the Governor's recommended revisions.204 Be-
lieving the Act to be responsive to the ACA's passage, the court of

197. See Interview by Megyn Kelly with Delegate Robert Marshall, supra note 20.
198. Interview by Brian Wilson with Delegate Robert Marshall, supra note 20; Inter-

view by Megyn Kelly with Delegate Robert Marshall, supra note 20.
199. Id.
200. Printz v. United States, 521 U.S. 898, 935 (1997); New York v. United States, 505

U.S. 144, 155-56 (1992).
201. Compare Interview by Megyn Kelly with Delegate Robert Marshall, supra note 20,

with Printz, 521 U.S. at 935, with New York, 505 U.S. at 156.
202. Virginia ex rel. Cuccinelli v. Sebelius, 656 F.3d 253, 270-71 (4th Cir. 2011).
203. Petition for Writ of Certiorari, supra note 5, at 19 n.5 (citing VA. CONST. art. V, §

6(b)(iii)).
204. Id.; accord VA. CONST. art. V, § 6(b)(iii).
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appeals was convinced that Virginia's Act was merely declarato-
ry.205 Further, the court apparently considered only the accompa-
nying statements that the Act would .'sen[d] a strong mes-
sage."'20 The opinion mentioned neither Governor McDonnell's
statement that the Act defined state policy nor Delegate Mar-
shall's discussion of the Act in the context of Printz.2 07 Nor did the
opinion discuss the General Assembly's express rejection of a
merely declaratory purpose when it voted down Senator Chap Pe-
tersen's proposed amendment to render the Health Care Freedom
Act declaratory and non-binding.20 8 These significant omissions
are probably attributable to the court's limited focus of consider-
ing whether there existed an actual and imminent injury-in-fact
to the Commonwealth's ability to enforce its code of laws,209 and
its interpretation should not be read to undermine the General
Assembly's power to define state policy as it intended in the
Health Care Freedom Act.

The Health Care Freedom Act did not limit the federal gov-
ernment's authority to assess and collect tax-penalties on unin-
sured and noncompliant Virginians.2 10 The Act did not attempt to
define the federal government's policy toward individual choice in
the health insurance market, and the statements of Governor
McDonnell and Delegate Marshall only suggested application to
the officers of the Commonwealth.' The Attorney General ar-
gued its application to state businesses and localities.2 12 The dual-
sovereignty shared between the Commonwealth and the federal
government prevents either co-sovereign from commandeering

205. Virginia ex rel. Cuccinelli, 656 F.3d at 270.
206. Id. (quoting Press Release, Taylor Thornley, supra note 24).
207. See id.
208. See id.; Farley, supra note 4, at 56 & n.138 ("This legislation is merely intended to

inform the United States Congress of the resolve of the General Assembly of Virginia in
regard to proposed Federal legislation. It is not intended to have any effect upon the exist-
ing laws of the Commonwealth or any future laws enacted by this body." (quoting S.
JOURNAL, Senate of Va., Reg. Sess. - (2010) (internal quotation marks omitted))).

209. See Virginia ex rel. Cuccinelli, 656 F.3d at 270 & n.2.
210. Id. at 270 (citing Ohio v. Thomas, 173 U.S. 276, 283 (1899)).
211. See VA. CODE ANN. § 38.2-3430.1:1 (Cum. Supp. 2011); Press Release, Taylor

Thornley, supra note 24; Interview by Megyn Kelly with Delegate Robert Marshall, supra
note 20.

212. See Virginia ex rel. Cuccinelli, 656 F.3d at 270.
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the officials of the other.213 Accordingly, the court of appeals de-
termined that the Health Care Freedom Act had no application to
the federal government or its officers.214 Assuming that the Su-
preme Court does not determine the minimum essential coverage
provision repugnant to the Constitution, the federal government
could lawfully assess and enforce the tax-penalty within the
boundaries of Virginia regardless of the Commonwealth's oppo-
site policy.1

As a statute directing the duties of state officers-and thereby
withholding application to federal officers in their respective du-
ties-the Health Care Freedom Act posed no threat to the mini-
mum essential coverage provision's enforcement in Virginia and
further conceded the federal government's enforcement of its laws
within the Commonwealth's boundaries. If the General Assembly
had invoked nullification, the body would have expressly denied
the federal government's sovereign interest in enforcing and as-
sessing the minimum essential coverage provision's tax-penalties
in Virginia.216 This was not the General Assembly's chosen course,
and, as such, no nullification occurred.

b. As a Signal of Opposition, the Health Care Freedom Act Did
Not Impliedly Nullify the Minimum Essential Coverage
Provision

The court of appeals interpreted the Health Care Freedom Act
to be a merely declaratory enactment "announc[ing] the genuine
opposition of a majority of Virginia's leadership to the individual
mandate,"2 17 and commentators have similarly considered the
measure to be largely symbolic.218 Public statements of Governor

213. Compare Printz v. United States, 521 U.S. 898, 935 (1997), with Ohio, 173 U.S. at
283 ("Federal officers who are discharging their duties in a State and who are engaged ...
in superintending the internal government and management of a Federal institution, un-
der the lawful direction of its board of managers and with the approval of Congress, are
not subject to the jurisdiction of the State in regard to those very matters of administra-
tion which are thus approved by Federal authority.").

214. Virginia ex rel. Cuccinelli, 656 F.3d at 270 (citing Ohio, 173 U.S. at 283).
215. Compare id., with 26 U.S.C. § 5000A(a) (Supp. IV 2010).
216. See supra Part W.A.1.
217. Virginia ex rel. Cuccinelli, 656 F.3d at 270-71.
218. Farley, supra note 4, at 58; Jost, Can the States Nullify Health Care Reform?, su-

pra note 45, at 869-71; see also Elizabeth Weeks Leonard, Rhetorical Federalism: The
Value of State-Based Dissent to Federal Health Reform, 39 HOFSTRA L. REV. 111, 161-62
(2010).
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McDonnell and Lieutenant Governor Bill Bolling supported this
interpretation.2 19 Among the Commonwealth's Democrats sup-
porting the legislation, Senator Phillip Puckett discussed the leg-
islation's symbolic value both conveying local sentiments to Con-
gress and urging the national Democrats to "take a step back"
and pursue health care reform through "bipartisan effort[s]."220

Floor debate, votes, and press coverage provided the congression-
al delegation a reminder of their constituents' sentiments,22' and
the General Assembly was able to send a particularly strong mes-
sage because the Health Care Freedom Act passed with biparti-

222san support.

As the court of appeals observed, the Health Care Freedom
Act-as a merely symbolic declaration of state opposition-had no
apparent regulatory application. 22

' The court found no regulatory
purpose in the statute as applied to state officials, municipalities,
or employers, and the court correctly observed that, as a measure
of merely vocal protest, the Health Care Freedom Act had no reg-
ulatory application to the federal government.224 If the Act was
only symbolic and had no regulatory purpose or effect, it follows
that it did not render, or purportedly render, the minimum essen-
tial coverage provision null, void, and of no effect within the
Commonwealth. Moreover, the Act's oppositional facet could have
inhibited the federal government's passage and implementation
of the minimal essential coverage provision only by dissuading
Congress from enacting the legislation or rallying the dissenting
electorate to send new majorities to Congress to repeal the mini-
mum essential coverage provision. This objective relied on the

219. Virginia ex rel. Cuccinelli 656 F.3d at 270 (quoting Press Release, Taylor Thorn-
ley, supra note 24).

220. Interview by Greta Van Susteren with Senator Phillip Puckett, supra note 20
("The health care bill, as I see it, is sort of on the side track right now. And I learned some-
thing early in politics. When people speak, you better listen. And if I learned anything
from what went on in Massachusetts [when voters elected Republican Scott Brown to the
United States Senate], it's time for Democrats to take a step back and simply, you know,
refresh themselves on what people are saying and try to have a bipartisan effort to get a
health care bill that does bring true reform to the system . . . . I also think it represents
how the people of my district feel. I represent a group in the far southwest, in the coal field
regions that are very independent-thinking . . . But they're very concerned about the
health care issue. They too want health care reform, but they don't like to be told what
they have to do in a situation like this.").

221. Farley, supra note 4, at 58.
222. See id.
223. Virginia ex rel. Cuccinelli, 656 F.3d at 270-71.
224. Id. at 269-71.

[Vol. 46:917946



VIRGINIA'S CHALLENGES TO THE ACA

"political safeguards of federalism" rather than any purported
nullification.22 5 While nullification remains an extra-constitution-
al remedy claimed by a single state, the electoral and political
processes are enshrined in the Constitution of the United
States. 226 A definition of nullification encompassing a merely
symbolic opposition statute would be overbroad and unsupported.
The Commonwealth has before averted nullification in favor of
vocal protest,227 and to confuse the two would unnecessarily blur
the distinction between the "illegal defiance of constitutional au-
thority"228 and "the essence of self-government."22 9

c. As a Means to Achieve Standing Before the Federal Courts,
the Health Care Freedom Act Did Not Impliedly Nullify the
Minimum Essential Coverage Provision

The Health Care Freedom Act was also discussed as a possible
means by which the Commonwealth could achieve state standing
and challenge the minimum essential coverage provision before
the federal courts."o In Delegate Marshall's aforementioned hypo-
thetical scenario, federal orders that state officers assess and col-
lect tax-penalties from noncompliant and uninsured citizens-
conflicting with the policy set forth in Virginia's Health Care
Freedom Act-would give rise to a valid state claim under Prirstz
and New York.' If the federal commandeering of state officials
had occurred, Virginia would have satisfied the standing re-
quirements to sue in federal court. The Commonwealth would
have suffered an injury-in-fact owing to the federal government's
actions, and a federal court would have been able to redress the
injury.232

225. See Wechsler, supra note 119, at 543-544.
226. Compare supra Part.IIIA, with U.S. CONST. art. I, §§ 4,7, art. II, §§ 1, 4, amend. I.
227. See supra Part III.B.1.
228. Bush v. Orleans Parish Sch. Bd., 364 U.S. 50, 501 (1960).
229. Snyder v. Phelps, - U.S. _, _, 131 S. Ct. 1207, 1215 (2011) ("The First

Amendment reflects a profound national commitment to the principle that debate on pub-
lic issues should be uninhibited, robust, and wide-open. That is because speech concerning
public affairs is more than self-expression; it is the essence of self-government. According-
ly, speech on public issues occupies the highest rung of the hierarchy of First Amendment
values, and is entitled to special protection.") (internal citations omitted)).

230. Interview by Brian Wilson with Delegate Robert Marshall, supra note 20; Inter-
view by Megyn Kelly with Delegate Robert Marshall, supra note 20.

231. Interview by Megyn Kelly with Delegate Robert Marshall, supra note 20.
232. See Lujan v. Defenders of Wildlife, 504 U.S. 555, 560-61 (1992).
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The Attorney General of Virginia used the Health Care Free-
dom Act to argue state standing by another avenue,2 33 perhaps,
because Delegate Marshall's hypothetical scenario will not likely
occur. The ACA suggested no intention to commandeer state offi-
cials for the minimum essential coverage provision's implementa-
tion, and the Internal Revenue Service and the Tax Courts are
more probable administers of the tax-penalty.234 The Common-
wealth employed the Health Care Freedom Act to achieve stand-
ing to sue Secretary Sebelius in federal court, arguing that the
minimum essential coverage provision's threatened preemption
over the Act posed an injury-in-fact to its sovereign interest in en-
forcing and maintaining its code of laws.235 The district court
adopted the Commonwealth's argument when it determined the
Article III standing requirements satisfied,23 6 but the court of ap-
peals reversed and remanded judgment on this issue because it
found there to be no actual conflict and considered the litigation
an improper parens patriae suit.237

Passing the Health Care Freedom Act with the intent to satisfy
standing requirements, under either Delegate Marshall's hypo-
thetical suit or the Attorney General's actual litigation, the Gen-
eral Assembly could not have intended or implied nullification of
the minimum essential coverage provision. A pleading for the
federal courts' redress of injury undermines any such intent be-
cause the federal courts' interpretation of the Constitution, in a
controversy between a state and the federal government, is anti-
thetical to nullification. Nullification is a remedy assigned to a
state convention or legislature, by which the body declares a fed-
eral act unconstitutional, null, void, and of no effect,238 and fur-
ther rejects the federal courts' authority to render a binding in-
terpretation.23

1 Intending to achieve an injury-in-fact to satisfy
standing requirements, the General Assembly must have implic-
itly acknowledged the federal courts' authority to interpret the
Constitution in the Commonwealth's controversy with the federal

233. Complaint for Declaratory and Injunctive Relief, supra note 34, at 2-3.
234. See 26 U.S.C. § 5000A(a) (Supp. IV 2010). But see Farley, supra note 4, at 51.
235. Complaint for Declaratory and Injunctive Relief, supra note 34, at 2-3; see also

Virginia ex rel. Cuccinelli v. Sebelius, 656 F.3d at 253, 268 (4th Cir. 2011).

236. Virginia ex rel. Cuccinelli v. Sebelius., 702 F. Supp. 2d 598, 607 (E.D. Va. 2010).

237. Virginia ex rel. Cuccinelli, 656 F.3d at 270-73.
238. See supra Part III.A.
239. See, e.g., Ky. Ress. of 1798, in 30 THE PAPERS OF THOMAS JEFFERSON, supra note

52, at 550; CALHOUN, in UNION AND LIBERTY, supra note 59, at 345-47, 359-60.
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government. Conceding the federal Judiciary's authority to inter-
pret the Constitution in either Delegate Marshall's hypothetical
controversy or the Attorney General's suit, the General Assembly
forewent nullification in favor of a litigious challenge consistent
with the procedures of the federal courts and the Constitution.

B. The Attorney General of Virginia Did Not Nullify the
Minimum Essential Coverage Provision

Some commentators similarly characterized Virginia's suit
against Secretary Sebelius as Attorney General Cuccinelli's resort
to nullification,240 but these accusations were more misplaced
than those against the General Assembly. Noticeably absent from
Virginia's complaint and subsequent briefs was any claim to have
nullified the minimum essential coverage provision. 24

1 Rather
than asserting nullification, Attorney General Cuccinelli pleaded
the authoritative judgment of the federal Judiciary and further
conceded the minimum essential coverage provision's supremacy
and constitutional validity if the courts so ruled.24 2 To seek the
federal Judiciary's determination of a constitutional issue in a
controversy between a state and the federal government is the
traditionally accepted means of resolving such disputes,243 and the
litigative process undermines a state's claim to render the ulti-
mate decision of a federal enactment's constitutionality and valid-
ity within its own borders.2 " Moreover, the Virginia Attorney
General's role in Virginia ex rel. Cuccinelli v. Sebelius was readi-
ly distinguishable from that of a state litigator who expressly as-
serted the state's nullification as a defense. In Bush v. Orleans

240. E.g., Dionne, supra note 45.
241. See, e.g., Plaintiffs Memorandum in Opposition to Motion to Dismiss, supra note

35, at 13. Further, Attorney General Cuccinelli publicly distanced himself from nullifica-
tion doctrine when discussing the proposed Repeal Amendment. Interview by Chris Mat-
thews with Ken Cuccinelli, Att'y Gen. of Va. (Dec. 9, 2010).

242. Complaint for Declaratory and Injunctive Relief, supra note 34, at 2-3, 6-7; see
Press Release, Office of Att'y Gen. Va., Virginia Attorney General to File Suit Against
Federal Government over Passage of Health Care Bill: Virginia in a Unique Position to
Sue (Mar. 22, 2010), available at http://www.oag.state.va.us/Media%20and%20News%20
Releases/NewsReleases/Cuccinellil32210_Health_CareBill.html; see also Plaintiffs
Memorandum in Opposition to Motion to Dismiss, supra note 35, at 13; Petition for Writ of
Certiorari, supra note 5, at 3 ("If [ACA] is supported by an enumerated power, then it pre-
vails under the Supremacy Clause.").

243. New York v. United States, 505 U.S. 144, 155-56 (1992); Petition for Writ of Cer-
tiorari, supra note 5, at 10-12.

244. See supra Part III.A.
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Parish School Board, the United States and several parents'
groups sought an injunction against the operation of Louisiana's
Massive Resistance laws.24 5 Louisiana argued that jurisdiction
was lacking because it had nullified the decision of Brown v.
Board of Education of Topeka.24

6 Nullification also formed the ba-
sis of its defense on the merits.247 Louisiana claimed that its seg-
regation laws were valid because the state "ha[d] interposed itself
in the field of public education."248 In so doing, Louisiana purport-
ed itself to be the ultimate judge of the controversy regardless of
the Supreme Court's interpretation of the Constitution.2 49 To the
contrary, the Attorney General of Virginia's claim had no basis in
nullification, and he pleaded his case before the federal courts
seeking their grant of declaratory and injunctive relief.250

Nor did the court of appeals' determination of the suit as
parens patriae suggest nullification. While there is concededly a
loose analogy between the state shielding its citizenry from a fed-
eral enactment in suit as parens patriae and the state interposing
against the operation of a federal law to protect its citizenry by
nullification, the former nonetheless cedes to the federal Judici-
ary the authority to interpret and apply the Constitution in the
controversy while the latter reserves that prerogative for the
state.' The court of appeals fretted, however, that under the
Commonwealth's theory of standing "each state could become a
roving constitutional watchdog of sorts; no issue, no matter how
generalized or quintessentially political, would fall beyond a
state's power to litigate in federal court."252 Apparently underlying

245. Bush v. Orleans Parish Sch. Bd., 188 F. Supp. 916, 921 (1960).
246. See id. at 922.
247. Bush v. Orleans Parish Sch. Bd., 364 U.S. 500, 501 (1960); Bush, 189 F. Supp. at

922.
248. Bush, 364 U.S. at 501; see also Bush, 188 F. Supp. at 922.
249. Bush, 188 F. Supp. at 922.
250. See Complaint for Declaratory and Injunctive Relief supra note 34, at 6-7; see also

Plaintiffs Memorandum in Opposition to Motion to Dismiss, supra note 35, at 13.
251. Compare Massachusetts v. Mellon, 262 U.S. 447, 484-86 (1923), with Bush, 364

U.S. at 501.
252. Virginia ex rel. Cuccinelli v. Sebelius, 656 F.3d 253, 271-72 (4th Cir. 2011). There

is another problem with the court's concern that states might act as "constitutional watch-
dog[s]." Id. at 272. The states have a role in ensuring the Constitution's proper operation,
justified by the charge that all state and federal officers "shall be bound by Oath or Affir-
mation, to support [the] Constitution." U.S. CoNsT., art. VI; Cooper v. Aaron, 358 U.S. 1,
18 (1958) (rejecting the doctrine of nullification with reference to state officers' Article VI
oath to support the Constitution); see also Petition for Writ of Certiorari, supra note 5, at
9-10.
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this statement was a fear that the states, by mounting such suits,
could upset the balance of federalism by attaining a greater role
in applying and interpreting the bounds of the Constitution.
Such cautiousness would be justified in dismissing the doctrine of
nullification, but under the Commonwealth's theory of standing
the authority to interpret the Constitution and issue an opinion
rested with the federal courts. The standing requirements exist,
in large part, to limit the federal Judiciary's interpretive power.254

In denying Virginia's standing, however, the court of appeals
overemphasized the states' litigative power relative to the courts'
interpretive power. Litigative power may be strong when advo-
cacy is persuasive or facts are favorable, but the opinion always
belongs to the Judiciary. It should have sufficed for the court of
appeals to opine that Virginia's Health Care Freedom Act faced
no actual or imminent threat of preemption from the minimum
essential coverage provision, that the suit was actually as parens
patriae, and that the Commonwealth failed the standing re-
quirements.' The court's additional language diminishing the
states' role in upholding the Constitution was superfluous to its
holding and incorrectly hinted a vague fear of state power.
Properly stated, the decision of the court of appeals was not a re-
action to a state's seizure of power but a limitation of its own
powers,257 further suggesting that state nullification was not at
issue in its decision.

253. See Virginia ex rel. Cuccinelli, 656 F.3d at 271-72.
254. Lujan v. Defenders of Wildlife, 504 U.S. 555, 560 (1992). In this case, standing as

a limitation on judicial, rather than litigative, power can be reinforced by an argument
that a denial of Virginia's theory of state standing would leave states reliant on nullifica-
tion. See A Brief of Matthew Sissel et al. as Amici Curie Supporting Plaintiff-Appellee/
Cross-Appellant at 25-26, Virginia ex rel. Cuccinelli v. Sebelius, 656 F.3d 253 (4th Cir.
Mar. 31, 2011) (Nos. 11-1057 & 11-1058). Without the ability to resolve disputes, such as
Virginia's, before an impartial court, states would presumably encounter controversies
where they could only find authoritative resolution through nullification. See id. These
observations further demonstrate that the court's ruling had no implication toward nullifi-
cation.

255. See Virginia ex rel. Cuccinelli, 656 F.3d at 272.
256. Compare id. at 268-72., with Lujan, 504 U.S. at 560-61, and Massachusetts, 262

U.S. at 484-86.
257. See Virginia ex rel. Cuccinelli, 656 F.3d at 268 (citing Lujan, 504 U.S. at 560); see

also Massachusetts v. EPA, 549 U.S. 497, 535-39 (Roberts, C.J., dissenting) ('This Court's
standing jurisprudence simply recognizes that redress of grievances of the sort at issue
here is the function of Congress and the Chief Executive, not the federal courts.') (quoting
Lujan, 504 U.S. at 576) (emphasis added) (internal quotations marks omitted)).
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C. Virginia's Challenges to the Minimum Essential Coverage
Provision and ACA Have Been Pursued by the Same Means
Prescribed by Nullification's Earliest Critics

Historical invocations of nullification have been met with the
several states' censure.' Some states, however, have offered fur-
ther suggestions of the legitimate means by which their fellow
states may protest the federal government's alleged usurpation of
the powers reserved to the states and the people.259 Suggested
means of challenging the federal government, within the consti-
tutional framework, have included: (1) seeking the federal Judici-
ary's invalidation of onerous federal acts as unconstitutional; (2)
electing sympathetic parties to Congress so as to repeal the fed-
eral acts; and (3) amending the Constitution.26 0 Virginia's adher-
ence to these prescriptions should further convince that the
Commonwealth has neither nullified nor attempted to nullify the
minimum essential coverage provision.

Rather than resort to an asserted finality of the General As-
sembly's constitutional judgment, Virginia challenged the mini-
mum essential coverage provision in the federal courts.26 In doing
so, Virginia rejected nullification and deferred to the judicial out-
come as determined by the federal courts.26 Virginia, in filing
suit, acknowledged and conceded the federal courts' authority to
interpret the Constitution in its alleged constitutional controver-
sy with the federal government. 263 On a good-faith basis Virginia
pursued a course of remedy based on the precedents of the United
States Supreme Court, acknowledging the federal Judiciary's
'task of ascertaining the constitutional line between Federal and
State Power.""

Virginia also challenged the minimum essential coverage pro-
vision through the electoral process and the political safeguards
of federalism. 265 The 2010 midterm congressional elections repre-

258. See supra Part III.B.
259. See Mass. to Va., reprinted in STATE DOCUMENTS ON FEDERAL RELATIONS, supra

note 48, at 18-20.
260. See id.
261. See Complaint for Declaratory and Injunctive Relief, supra note 34, at 6-7.
262. See supra Parts IV.A.2.c, IV.B.
263. See supra Parts IV.A.2.c, IV.B.
264. Petition for Writ of Certiorari, supra note 5, at 10-12 (quoting New York v. United

States, 505 U.S. 144, 155-56 (1992)).
265. See Wechsler, supra note 119, at 544.
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sented the electorate's assessment of the national Democrats' pol-
icies and leadership over the previous two years.2 66 The unpopu-
larity of the ACA and the minimum essential coverage provision
were contributing factors to the election results, and the Republi-
cans' opposition to these measures led to the Party's gains in Vir-
ginia.267 In addition to defeating a fourteen-term Democratic con-
gressman, Virginia Republicans gained two seats held by
freshmen Democrats who rode President Obama's coattails into
office in 2008."' Though two of the unseated congressmen voted
against the ACA, their association with the Democratic Party and
its congressional policies nonetheless led to their defeat.26 9 Virgin-
ia Republicans entering the 112th Congress unanimously voted to

270
repeal the ACA and its minimum essential coverage provision.
The repeal bill was submitted by Virginian and Republican House
Majority Leader Eric Cantor.1' In 2010, Virginia's voters checked
what they perceived as congressional excess under Democratic
leadership and made known their opposition to the ACA and oth-
er national Democratic policies.272

Virginians did not forego the possible use of constitutional
amendment to combat the minimum essential coverage provision
and the ACA. The Attorney General of Virginia regarded recourse
to an Article V convention as the "nuclear option.",7 This
acknowledgement suggested that such a convention is unlikely at
least until the Supreme Court has ruled on the minimum essen-
tial coverage provision's constitutionality and the public has had
the opportunity to unseat President Obama and elect a Republi-

266. See Catherine Dodge & Lisa Lerer, Republicans Claim House Majority, Gain in
Senate, BLOOMBERG (Nov. 3, 2010, 2:53 PM), http://www.bloomberg.com/news/2010-11-03/
republicans-win-u-s-house-majority-gain-in-senate-in-setback-for-obama.html.

267. Janet Adamy, New Governors to Target Health Law, WALL ST. J., Nov. 5, 2010, at
A5; Janet Hook & Laura Meckler, GOP Vows to Keep Pressure on Obama, WALL ST. J.,
Nov. 5, 2010, at Al.

268. Olympia Meola, McDonnell Surprised by Size of Griffith's Win in 9th, RIcH.
TIMES-DISPATCH, Nov. 5, 2010, at Bl.

269. See David Sherfinski, Va. Democrats Perriello, Nye, Boucher Fall in Re-election
Bids, WASH. EXAMINER (Nov. 1, 2010), http://washingtonexaminer.com/news/2010/11/va-
democrats-perriello-nye-boucher-fall-re-election-bids; see also Jennifer Haber-korn, Demo-
crats Run Away From Health Care, POLITICO (Sept. 7, 2010, 7:24 AM), http://www.politi
co.com/news/stories/0910/41777.html.

270. David Lightman, GOP to Renew Effort on Health Law; After House Votes for Re-
peal, Hurdles Remain, RICH. TIMEs-DISPATCH, Jan. 20, 2011, at Al.

271. See H.R. 2, 112th Cong. (2011).
272. See Meola, supra note 268.
273. Petition for Writ of Certiorari at 10, supra note 5.
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can Senate in the 2012 elections. Election results favorable to the
Republicans would presumably signal the ACA's impending re-
peal. 2

1
4 Still, Virginia's political leaders have proposed a constitu-

tional amendment indirectly targeting the minimum essential
coverage provision and the ACA. 275 A central complaint against
the legislation was that it expanded federal power at the expense
of the states' respective abilities to design and implement their
own innovative solutions to "expand access to, and improve the
affordability of, health care coverage."276 The so-called repeal
amendment would presumably remedy this problem by allowing
the states a powerful, but limited, structural check on congres-

271sional enactments. Specifically, the amendment would permit
the repeal of a federal law or regulation under a concurring vote
of two-thirds of the states' legislative assemblies.2 " The amend-
ment would serve as an expedited version of Article V, allowing
the two-thirds majority of state legislatures to repeal a federal
enactment rather than merely permitting them to call a conven-
tion for constitutional amendment to effectively invalidate the
targeted law."' This amendment was designed to return to state
legislatures a check on federal power that they formerly exercised
through their appointment of Senators in the United States Con-
gress.280 Presumably, with this amendment two-thirds of state
legislatures would repeal the ACA and its minimum essential

211
coverage provision.

Virginia's willingness to pursue all legally available and consti-
tutionally consistent means of challenging the minimum essential

274. See Karl Rove, The GOP's Health-Care Offensive Has Just Begun, WALL ST. J.,
Jan. 20, 2011, at Al5.

275. See Randy E. Barnett & William J. Howell, Op-Ed., The Case for a 'Repeal
Amendment', WALL ST. J., Sept. 16, 2010, at A23; see also Interview by Chris Matthews
with Ken Cuccinelli, Att'y Gen. of Va., supra note 241 (discussing the high threshold for
repeal under the Amendment and using the General Assembly's bipartisan passage of the
Health Care Freedom Act to exemplify the widespread unpopularity required to achieve
repeal).

276. Press Release, Taylor Thornley, supra note 24.
277. Barnett & Howell, supra note 275.
278. Id.
279. Compare id., with U.S. CONST. art. V. See also supra note 241 (comparing the Re-

peal Amendment to the process of an Article V convention). The Attorney General of Vir-
ginia offered this comparison to dismiss the notion that the Repeal Amendment would
provide a constitutional process of nullification. Id.

280. Barnett & Howell, supra note 275.
281. See Interview by Chris Matthews with Ken Cuccinelli, Att'y Gen. of Va., supra

note 241.
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coverage provision has signaled the Commonwealth's respect for
the Constitution and the ordered procedures of state challenges
provided therein. Had Virginia purported its own, ultimate right
to judge the minimum essential coverage provision's constitution-
ality, through nullification, the remaining means of challenging
the minimum essential coverage provision would have been
moot.282 Virginia's multifaceted challenges to the minimal essen-
tial coverage provision demonstrated that the Commonwealth ac-
cepted the ACA and the minimum essential coverage provision as
authoritative congressional enactments until either their invali-
dation as unconstitutional by the federal Judiciary, their repeal
by Congress, or their effective invalidation as unconstitutional by
an amendment to the Constitution. Further evidence of this
acknowledgement can be found in Governor McDonnell's admin-
istration of the government. While the Governor favors a judicial
ruling of both the minimum essential coverage provision's and the
ACA's invalidation, his administration is nonetheless working to
comply with the requirements set forth in the Act.283 Conversely,
nullifying states have arrested any execution of targeted federal
legislation within their borders.2 84 Perhaps no more concrete evi-
dence can be offered that Virginia has not nullified the minimum
essential coverage provision and the ACA than that the Com-
monwealth is presently complying with the legislation.

V. CONCLUSION

While the Commonwealth of Virginia has historically voiced its
disapproval of federal enactments, it has cautiously averted invo-
cations of nullification. To characterize Virginia's Health Care
Freedom Act and suit against Secretary Sebelius as exercises of
nullification wrongly casts these acceptable means of state dis-
pute as measures upsetting the balance between federal and state
power and, ultimately, threatening secession and disunion. Vir-

282. See Federal Health Care Nullification Act, supra note 182; cf. supra Part III.A.
283. See Letter from Gov. Robert F. McDonnell to Speaker William J. Howell and Pres.

Pro Temp. Charles Colgan (Nov. 11, 2011), available at http://www.hhr.virginia.gov/initia
tives/healthreform/docs/LetterAndHB2434Report20l1.pdf (enclosing the Report of the
Secretary of Health and Human Resources); see also Press Release, Taylor Thornley, Dep-
uty Dir. Commc'ns, Office of Gov. Va., Virginia Secretary of Health and Human Resources
Dr. Bill Hazel Announces Virginia Health Reform Initiative (May 14, 2010), available at
http://www.hhr.virginia.gov/News/viewRelease.cfmid=175.

284. See S.C. Ordinance of Nullification, reprinted in STATE DOCUMENTS ON FEDERAL
RELATIONS, supra note 48, at 170-73; see also supra Part III.B.4.
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ginia did not invoke nullification when the General Assembly
passed the Health Care Freedom Act. Noticeably absent from any
legislation considered or passed by the General Assembly was
any statement purporting the Commonwealth's authoritative dec-
laration that the minimum essential coverage provision was un-
constitutional, null, void, and of no effect. Rather, the General
Assembly passed the Act with the purposes of defining state poli-
cy toward individual choice in the health insurance market, sig-
naling local attitudes to the congressional delegation then consid-
ering the ACA, and satisfying the federal courts' standing
requirements for a potential constitutional challenge to the min-
imum essential coverage provision. These purposes did not impli-
cate nullification. Virginia did not invoke nullification when At-
torney General Cuccinelli filed suit against Secretary Sebelius.
By casting the fate of its constitutional challenge in the federal
courts, the Attorney General of Virginia acknowledged the Su-
preme Court's role as the final interpreter of constitutional ques-
tions arising in controversies between a state and the federal
government. Moreover, pleading the federal courts to review the
constitutionality of a federal enactment is antithetical to nullifi-
cation. In this forum, the federal Judiciary issues the legal opin-
ion, and the state's role remains as a party and an advocate. Its
litigative power is realized only insofar as its advocacy persuades
the court. Adhering to the course of remedy proposed by nullifica-
tion's earliest and most ardent critics, the Commonwealth has re-
sorted to the system of federal courts, the protections of the polit-
ical process, and the procedure of constitutional amendment to
voice its complaint against the minimum essential coverage pro-
vision and to seek redress of injury.

While hyperbole is natural in political discussion, characteriza-
tion of Virginia's Health Care Freedom Act and constitutional lit-
igation as nullification is imprudent in two respects. It unwisely
gives credence to a constitutionally disfavored concept of state
protest, and it unfairly stigmatizes a state's legitimate claim to
defend its sovereign interests. The risks are great in either cir-
cumstance. Supporters of the state challenges may be embold-
ened to rely more heavily on purported nullifications, while oppo-
nents may stifle cautious officials when state action is warranted
and required to stem the federal usurpation of reserved powers.
Virginia has challenged the minimum essential coverage provi-
sion within the constitutional framework, and the Common-
wealth has not reserved to itself the final authority to decide the
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constitutional validity of the federal enactment. Rather, the
Commonwealth has publicly voiced its protest and advocated its
challenges while acknowledging that the minimum essential cov-
erage provision will only fall to invalidation by the federal Judici-
ary, congressional repeal, or constitutional amendment. The Con-
stitution favors these procedures of state disputes over the
contrary doctrine of nullification, which the Commonwealth has
again averted.

Robert S. Claiborne, Jr. *

* I thank Aminah Qureshi, Lindsey Vann, and John Dillard for their careful review,
helpful suggestions, and encouragement, without which this work would not be possible. I
also thank Professor Kevin C. Walsh for his advice and insight on this topic. Finally, I am
most grateful for the constant support of my parents, my sister Eleanor, and my brother
John Preston.
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