




PRODUCTS LIABILITY

5. Product Safety Representations and Promotions

Product advertising and all other forms of promotion, of course,
create impressions about the uses and safety of products. They
are a dominant feature of the marketplace. Where product pro-
motion constitutes representations of safety that are relevant to
an accident in question, proof of these promotional representa-
tions is generally admissible in establishing defectiveness in
strict liability.4 16 Just as manufacturers are expected to meet
their own design specifications in product production, they should
similarly be held to their own representations of safety. While it
may be difficult in some cases to determine whether advertising
amounts to a safety representation, the principle of representa-
tion liability is nonetheless an important one to uphold in appro-
priate cases. Courts can and should exercise considerable control
over what constitutes actionable safety representations, but, in
clear cases, proof of the failure of the product to perform safely in
accordance with the producer's own safety promotions should
alone be sufficient to establish defectiveness of the product. 17

The early case of Greenman v. Yuba Power Products, Inc., in
418which strict products liability was born, involved a product-

the Shopsmith-that failed to measure up to the manufacturer's
promotional safety statements about it. 419 The manufacturer's
product brochure read: "(1) 'WHEN SHOPSMITH IS IN HORI-
ZONTAL POSITION-Rugged construction of frame provides ri-
gid support from end to end. Heavy centerless-ground steel tub-
ing insurers [sic] perfect alignment of components.' (2) 'SHOP-
SMITH maintains its accuracy because every component has pos-
itive locks that hold adjustments through rough or precision
work."'42° These statements were introduced as proof in strict tort

416. See Tracy Bateman Farrell, Annotation, Products Liability: Statements in Adver-
tisements as Affecting Liability of Manufacturers or Sellers for Injury Caused by Product
Other than Tobacco, 93 A.L.R. 5TH 103, § 23[a] (2001).

417. Cf. Rebecca Korzec, Dashing Consumer Hopes: Strict Products Liability and the
Demise of the Consumer Expectations Test, 20 B.C. INT'L & COMP. L. REV. 227, 240-41
(1997) (explaining that if producers are not liable for false safety promotions, a "consumer
losels] both the benefit of his or her bargin and his or her bargaining autonomy").

418. 63 AM. JUR. 2D Products Liability § 530 (1997).
419. 377 P.2d 897,898 (Cal. 1963).
420. Id. at 899 n..
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liability that the Shopsmith was unsafe for its intended use and
could have been found to constitute express warranties.42'

In virtually all of the cases to date, safety advertising proof has
been supplemental to risk-utility proof in establishing a design
defect. This may be the result of attorney hesitance to rely solely
on advertising proof when risk-utility proof is also available.
Leichtamer v. American Motors Corp., involved a "pitchover" of a
Jeep all-terrain vehicle as it came over the brow of a steep hill at
an off-road recreational facility, resulting in injuries to the plain-
tiffs.4 22 The case was premised on the design inadequacy of the
provided roll bar.42

' The plaintiff was allowed to introduce proof of
an advertising campaign and television commercials, both of
which stressed the ability of the Jeep to safely drive up and down
steep hills. 4

Similarly, in McCathern v. Toyota Motor Corp. 42-an SUV rol-
lover case-the plaintiff relied on television and brochure adver-
tising to show that the vehicle was specifically marketed as one
that could engage in evasive maneuvers during highway driving.
In Conde v. Velsicol Chemical Corp., the plaintiff-homeowners
were able to proceed under the CET where the manufacturer's la-
bels, manuals, and advertisements contained misstatements that
its insecticide was lethal to termites but harmless to humans.426

The manufacturer in Miller v. Mazda Motor of America, Inc., dis-
cussed earlier, advertised the bumper, on which the plaintiff
slipped, as being for "step-up loading." 427 Where a relatively new
tire, driven less than two thousand miles, suddenly deflated and
caught fire, a Pennsylvania court acknowledged that "[pirospec-
tive purchasers are the objects of sustained and vigorous adver-
tising campaigns extolling the toughness of automobile tires,
their reliability and dependability[ ]" and that "[c]ommon exper-

421. Id. at 899.
422. 424 N.E.2d 568, 571 (Ohio 1981) (defining "pitchover" as the movement of a ve-

hicle's rear that passes through the air in a 180 degree arc causing the vehicle to land up-
side down).

423. See id. at 571-72.
424. Id. at 579-80.
425. 23 P.2d 320, 324 (Or. 2001).
426. 804 F. Supp. 972, 979-80 (S.D. Ohio 1992), affd on other grounds, 24 F.3d 809,

814 (6th Cir. 1994).
427. Miller v. Mazda Motor of Am., Inc., Nos. B142181, B143856, 2002 WL 819856, at

*1 (Ct. App. May 1, 2002).
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ience indicates that no owner of a tire expects it to fail with less
than [two thousand] miles on its treads."428

In design-defect cases with incapacitating injuries, plaintiffs'
lawyers will certainly want to go beyond advertising proof and re-
ly on risk-utility evidence if they can. Using advertising and pro-
motional materials related to safety as supplemental evidence is
a common practice. 429 There are cases, however, where the poten-
tial recoverable damages are insufficient to justify the expense of
investigation and the use of experts to show a safer, feasible, al-
ternative design.43 ° In such cases, if there is clear proof that the
product did not perform safely in accordance with the promotion-
al representations, the plaintiffs should be able to proceed on the
basis of the representations alone. Relieving the victims of bur-
densome proof requirements was a primary purpose of strict
products liability,43' and it is appropriate to use proof of clear ad-
vertising safety representations where the manufacturer sets a
safety expectation and then fails to meet it. 43 2

6. Food Products

Unwholesome food has always received special consideration in
the law. Warranty law provides consumers with considerable pro-
tection from the sale and distribution of contaminated and un-
wholesome food.433 There is an implied warranty of wholesome-
ness and fitness for human consumption in the sale of food
products.4 4 Persons who are injured by eating unwholesome food
or food containing deleterious substances can sue sellers or serv-
ers for the breach of that implied warranty.4 5 Sellers and servers
of unwholesome food are liable despite the exercise of all possible

428. McCann v. Atlas Supply Co., 325 F. Supp. 701, 704 (W.D. Pa. 1971).
429. See supra notes 419-28 and accompanying text.
430. See Aaron Arnold, Note, Rethinking De8ign Defect Law: Should Arizona Adopt the

Restatement (Third) of Torts: Products Liability?, 45 ARIZ. L. REV. 173, 190-91 (2003).
431. See id. at 190.
432. The injured person should not have to prove specific reliance on the advertising in

order to recover. See King v. Kayak Mfg. Corp., 387 S.E.2d 511, 522 (W. Va. 1989). Where
sellers have created the impression of safety through promotional efforts, it is inconsistent
with the consumer protection goals of strict products liability for courts to impose an ac-
tual reliance requirement. See id.

433. See 5 Am. L. Prods. Liab. 3d (West) § 81:2 (rev. Nov. 2003).
434. See id.
435. See id.
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care in handling and preparing the food.43
' The plaintiff need only

prove the defective condition of the food and the causal relation-
ship to his or her illness.43 v Therefore, sellers and servers are held
strickly liable for injuries caused by the distribution of unwhole-
some food.438

There also are many state and federal statutes, regulations,
and municipal ordinances regulating the wholesomeness of food,
and violation of these provisions is generally considered negli-
gence per se.439 This is a form of strict liability operating within
negligence law. Products in violation of such safety statutes
should also be recognized as "defective per se" under strict prod-
ucts liability.

44 1

The strict liability implications of the unwholesome food cases
influenced Dean Prosser's scholarship and Justice Traynor's opi-
nions in Escola and Greenman.441 As Dean Prosser stated:

Since the early days of the common law those engaged in the busi-
ness of selling food intended for human consumption have been held
to a high degree of responsibility for their products. As long ago as
1266 there were enacted special criminal statutes imposing penalties
upon victualers, vintners, brewers, butchers, cooks, and other per-
sons who supplied "corrupt" food and drink. In the earlier part of
this century this ancient attitude was reflected in a series of deci-
sions in which the courts of a number of states sought to find some
method of holding the seller of food liable to the ultimate consumer
even though there was no showing of negligence on the part of the
seller.

4 4 2

A plaintiff injured by unwholesome food who asserts a tort
claim based on strict products liability law must prove the same
elements required in the implied warranty context. The plaintiff
need merely prove the sale of the food, its unwholesome or con-
taminated character, and its relationship to the plaintiffs ill-

436. See id.
437. See id.
438. See id. § 81:3.
439. Id. § 81:7.
440. See supra Part V.B.3.
441. See Greenman v. Yuba Power Prods., Inc., 377 P.2d 897, 900 (Cal. 1963); Escola v.

Coca Cola Bottling Co. of Fresno, 150 P.2d 436, 442-43 (Cal. 1944). See generally Prosser,
supra note 70, at 1103-10 (describing the development and application of strict liability to
food products).

442. RESTATEMENT (SECOND) OF TORTS, § 402A cmt. b (1965).

1444 [Vol. 43:1373



PRODUCTS LIABILITY

ness.43 Many of the unwholesome food cases of necessity rely on
circumstantial evidence.' Generally, a plaintiff need only ex-
clude all other reasonable causes of the illness and introduce suf-
ficient facts to make reasonably probable the conclusion that the
food in question was unwholesome and caused the plaintiffs ill-
ness.4

5

Since a safer, feasible alternative in the form of wholesome food
is legally presumed, the plaintiff need not introduce risk-utility
proof."6 The Restatement (Third) expressly adopts this approach:

One engaged in the business of selling or otherwise distributing
food products who sells or distributes a food product that is defective
under § 2 [manufacturing, design and warning defects], § 3 [circums-
tantial evidence of defect], or § 4 [violation of statute establishing de-
fect] is subject to liability for harm to persons or property caused by
the defect. Under § 2(a) [manufacturing defect], a harm-causing in-
gredient of the food product constitutes a defect if a reasonable con-
sumer would not expect the food product to contain that ingre-
dient.

4 4 7

The Restatement (Third), therefore, recognizes that proving a de-
fective food product claim can be based on alternative proof ra-
ther than on risk-utility evidence.448

It is also significant to note that in the context of contaminated
food, the Restatement (Third) chose to utilize the consumer expec-
tations test.449 A number of states instead distinguish between
substances naturally found in food (i.e., bones in fresh chicken
soup) and foreign substances (i.e., stones in chicken soup).450 This
has proven to be troublesome in prepared food contexts, such as
chicken salad, and processed foods, such as canned chicken
soup.451 Because of this, courts tend to use a reasonable expecta-
tion test that focuses on whether consumers ought to anticipate
the presence of the troublesome substance in the food. 4

1
2 The food

443. See 5 Am. L. Prods. Liab. 3d supra note 433, §§ 81:2, 81:3.
444. See id. § 81.
445. See id.
446. See id. § 81:2.
447. RESTATEMENT (THIRD) OF TORTS: PRODS. LIAB. § 7 (1998).

448. See id.
449. See id.
450. See id. § 7 cmt. b; 5 Am. L. Prods. Liab. 3d, supra note 433; § 80:5.
451. See RESTATEMENT (THIRD) OF TORTS: PRODS. LIAB. § 7 cmnt. b (1998).
452. See id.; 5 Am. L. Prods. Liab. 3d, supra note 433, § 80:5.
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cases demonstrate another alternative proof category in strict
products liability.

7. Intimate Bodily Use Products

Intimate bodily use products include those personal care prod-
ucts we apply or take into our body for health or cosmetic reasons
such as skin creams, lotions, salves, deodorants, perfumes, sham-
poos, hair preparations, tampons, sanitary pads, and douches.453

These types of products, like food products, demand the highest
standards of design and preparation because of the potential for
harm.454 Here too, warranty law gradually became quite protec-
tive of consumers by imposing strict liability if such products fo-
reseeably could cause harm in the absence of warnings (hereinaf-
ter the "warning-defect approach").455 Dean Prosser, as the Re-
porter for section 402A the Restatement (Second), cited the war-
ranty law treatment of intimate bodily use products as supportive
of strict liability in torts.45 6 He noted that the principles from
strict liability food cases were first extended "into the closely ana-
logous cases of other products intended for intimate bodily use,
where, for example, as in the case of cosmetics, the application to
the body of the consumer is external rather than internal."4 7

Dean Prosser spoke to the situation of allergic reactions as fol-
lows:

In order to prevent the product from being unreasonably dangerous,
the seller may be required to give directions or warning, on the con-
tainer, as to its use. The seller may reasonably assume that those
with common allergies, as for example to eggs or strawberries, will
be aware of them, and he is not required to warn against them.
Where, however, the product contains an ingredient to which a sub-
stantial number of the population are allergic, and the ingredient is
one whose danger is not generally known, or if known is one which
the consumer would reasonably not expect to find in the product, the
seller is required to give warning against it, if he has knowledge, or
by the application of reasonable, developed human skill and fore

453. See 6 Am. L. Prods. Liab. 3d (West) § 86-1 (rev. Aug. 2003).
454. See RESTATEMENT (SECOND) OF TORTS § 402A crnt. b.
455. See 6 Am. L. Prods. Liab. 3d, supra note 453, §§ 86:1-86:2.
456. RESTATEMENT (SECOND) OF TORTS § 402A cmt. b (1965).
457. Id.; see also Prosser, supra note 42, at 1111-12.
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sight should have knowledge, of the presence of the ingredient and
the danger.

458

Advertising asserting that a personal care product is safe, mild,
gentle, or harmless can also lead to warranty liability if the prod-
uct causes injury in normal use.459 In warranty and negligence
law, the courts developed a rule that for such product defects to
be actionable, the risks of harm must be foreseeable to an appre-
ciable or substantial number of persons or class of persons using
the products. 4 ° This limitation was created so that highly useful
products would not bear liability if only a few persons with idio-
syncratic allergic reactions were affected.461 On one hand, when
serious allergic reactions from personal care products affected on-
ly a tiny number of the user community (for example, three in
225,000,000, or four in 7,000,000, or four in 600,000) the courts
have not imposed liability.462 On the other hand, 373 complaints
out of 82 million users, and, in another case in which five to se-
venteen percent of users complained of injury, courts held these
small numbers sufficient to create a jury question on the substan-
tiality issue.463 Most of the appellate cases in this area involve

458. RESTATEMENT (SECOND) OF TORTS, § 402A cmt. j (emphasis added).
459. See 6 Am. L. Prods. Liab. 3d, supra note 453, § 86:1.
460. See id. § 86.5.
461. See id.
462. Id. § 86:5 & n.32 (citing Mountain v. Procter & Gamble Co., 312 F. Supp. 534, 535

(E.D. Wis. 1970); Booker v. Revlon Realistic Prof'l Prods., Inc., 443 So.2d 407, 409 (La. Ct.
App. 1983); Kaempfe v. Lehn & Fink Prods. Corp., 249 N.Y.S.2d 840, 843-44 (1964)).

463. Green v. Smith & Nephew AHP, Inc., 629 N.W.2d 727, 731 (Wis. 2001); see Wright
v. Carter Prods., Inc. 244 F.2d 53, 56 (2d Cir. 1957). One commentator has described the
allergy analysis as follows:

The conclusion that a manufacturer "should have known" of the allergenic
nature of its product is based on the plaintiffs showing that at the time of in-
jury the plaintiff was a member of a substantial, significant, or appreciable
class of individuals who were or could have been harmed by the allergenic
nature of the product.

There is no set number of people that the plaintiff must show to have suf-
fered a reaction. Most courts play what is described as a numbers game in de-
termining whether a plaintiff was a member of an appreciable class. The
greater the likelihood of an allergic reaction following the use of the manufac-
turer's product, the more likely a duty to warn will be imposed on the manu-
facturer. However, as ambiguous as the requisite number appears to be, it is
clear that it must be more than merely a few.

For example, in Wright v. Carter Products, the lower court held that, be-
cause only a minuscule percentage of the potential customers would be in
danger using the product, it did not warrant finding that the manufacturer
had no duty to warn of the harmful effects of which the manufacturer had
knowledge. On appeal, the United States Court of Appeals for the Second
Circuit held to the contrary. The court remanded the case to determine (1)
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claims of failure to warn rather than design defect, even though
the products also may have been unsafely designed.4

The courts in California have a mixed record in applying strict
liability to the intimate bodily use product design-defect cases. In
Soule, the Supreme Court of California cited favorably a lower
court's application of the CET to a vaginal tampon design-defect
case."' In West v. Johnson & Johnson Products, Inc., the plaintiff
contracted toxic shock syndrome while using the defendant's
tampon.4 6 At the time of West, the "exact molecular mechanism"
as to how the tampons contributed to toxic shock syndrome had
not been established by any scientific study, but the plaintiffs ex-
perts pointed to alleged design defects in the tampon and gave
opinions that there was a causal connection. 467 The court con-
cluded that where the product had been distributed nationally for
three years and the plaintiff had been using the tampons for close
to five years, a jury could reasonably infer that ordinary users of
the tampon "had every right to expect, that use of the product
would not lead to a serious (or perhaps fatal) illness."46 8 The court
ruled that the plaintiffs satisfaction of the proof requirements es-
tablished by the Campbell case and expert proof on causation

whether, in the exercise of reasonable precaution, the defendant could have
foreseen that at least some of the potential users of their deodorant would
suffer serious injury from the use of that product and (2) whether the defen-
dant had a duty to warn.

Michael K. Barrett, Latex Gloves: Medical-Legal Issues for Health Care Professionals, 22 J.
LEGAL MED. 263, 270-71 (2001).

A plaintiff should only have to prove the normal use of the product in accordance with
instructions and warnings and the resulting harm caused by the product. Because of the
virtual impossibility and expense in requiring the consumer to introduce survey data
showing a substantial number of people adversely affected by a personal care product, the
burden of proof (production and persuasion) should be placed on the defendant-
manufacturer as an expert in the business to show that the product does not cause harm
to a substantial number of users. The ubiquitousness of the patch tests accompanying per-
sonal care products today demonstrates the effectiveness of imposing such liability on
manufacturers in providing cautionary practices to consumers. See Taylor v. Jacobson, 147
N.E.2d 770, 775-76 (1958); 6 Am. L. Prods. Liab. 3d, supra note 453, § 86:5.

464. See 6 Am. L. Prods. Liab. 3d, supra note 453, §§ 86:1-86:9 (discussing and citing a
majority of failure to warn cases).

465. Soule v. Gen. Motors Corp. 882 P.2d 298, 307 (Cal. 1994) (citing West v. Johnson
& Johnson Prods., Inc., 220 Cal. Rptr. 437, 458 (Ct. App. 1985)).

466. 220 Cal. Rptr. 437, 441-42 (Ct. App. 1985).
467. Id. at 445-47.
468. Id. at 458.
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raised a jury question of whether the product was more danger-
ous than the ordinary consumer would expect.469

In Morson v. Superior Court, however, the court of appeals con-
cluded that the CET did not apply to the plaintiffs' allergic reac-
tions to the use of latex gloves in their work as health care pro-
fessionals.4 70 Apparently, upwards of ten percent of frequent
users of latex gloves suffer from the most severe type of allergic
reactions.471 The Morson court believed, however, that the proof
that plaintiffs proposed to submit at trial was not "relatively
straightforward." 472 The court said that "the subject of allergic
reactions is a complex biological and medical phenomenon" and
that "the alleged circumstances of the product's failure involve
technical and mechanical details about the operation of the man-
ufacturing process, and then the effect of the product upon an in-
dividual plaintiffs health."473 The court apparently confused the
defectiveness issue with the causation issue. The need for expert
causation testimony does not preclude the application of the CET
on the defectiveness issue. 4

Unde v. L'Oreal USA, Inc. involved the application of a facial
cream that allegedly made preexisting spots grow darker instead
of lighter.4 5 The plaintiff represented himself in the trial court
and on appeal. 76 The trial court granted summary judgment for
the defendant on the design-defect strict liability claim.477 On the
negligence claim, the plaintiff relied on his own testimony and
that of two witnesses that the spots on his face became darker af-
ter using the product. At the close of the plaintiffs evidence,

469. Id. at 456-58 (citing Campbell v. Gen. Motors Corp., 649 P.2d 224, 232-33 (Cal.
1982)). Similarly, in Unde v. L'Oreal USA, Inc., No. C043002, 2004 WL 740034, at *6 (Cal.
Ct. App. 7 2004), involving an alleged adverse reaction from a facial cream, the court con-
fused the defectiveness issue with the causation issue.

470. 109 Cal. Rptr. 2d 343, 345, 359 (Ct. App. 2001).
471. Barrett, supra note 463, at 266.
472. See Morson, 109 Cal. Rptr. 2d at 356.
473. Id. at 348, 356.
474. See Jones v. John Crane, Inc., 35 Cal. Rptr. 3d 144, 154 (Ct. App. 2005) (noting

that although expert testimony was needed to establish legal causation, it did not mean
that ordinary users would be unable to form assumptions about the product's safety).

475. Unde v. L'Oreal USA, Inc., No. C043002, 2004 WL 740034, at *1 (Cal. Ct. App.
2004).

476. Id.
477. See id. at *2.
478. See id.
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the trial court dismissed the negligence claim for lack of proof on
the standard of care and causation.479

The Court of Appeals, in considering the strict liability theory,
concluded that the CET did not apply and cited Morson, stating
that "courts have found the alleged creation or exacerbation of al-
lergies by a product beyond the purview of the consumer expecta-
tions test."4 0 The court also found that there was insufficient evi-
dence to raise a jury question on causation on the ground that
"the mere possibility that a defendant's conduct might have
caused a plaintiffs injury is not sufficient to establish causa-
tion."48' Unde is essentially a causation case, and the court never
properly analyzed the design-defect issue under the CET.

In asbestos exposure cases, on the other hand, California courts
have uniformly applied the CET in design-defect cases.4 82 While
asbestos obviously is not an intimate bodily use product, the as-
bestos cases pose a problem for the Morson reasoning. In Sparks
v. Owens-Illinois, Inc., the first asbestos design-defect case, the
court affirmed the jury's determination that the defendant was
liable based on the CET.483 Sparks involved the claim of a former
U.S. Navy metalsmith who was exposed repeatedly to asbestos
dust while inspecting pipes and pipelines aboard his ship.484 In
order to inspect the pipes, he had to remove the insulation, which
contained asbestos, from the valves by sawing or cutting it
away.485 This process, as well as the cleanup procedures involving
compressed air and brooms, generated a large amount of dust
that the plaintiff inhaled.486

479. See id.
480. Id. at *6 (citing Morson v. Super. Court, 109 Cal. Rptr. 343, 359 (Ct. App. 2001)).
481. Id. at *7 (citing Spencer v. Beatty Safeway Scaffold Co., 297 P.2d 746, 751 (Cal.

Dist. Ct. App. 1956)). In Rosburg v. Minnesota Mining & Manufacturing Co., the plaintiff
asserted that she did not know at the time of surgery that saline implants have a tendency
to deflate over time. 226 Cal. Rptr. 299, 303 (Cal. Ct. App. 1986). The court concluded that
breast implants were not within the common experience of ordinary consumers. Id. at
303-04. Thus, the court reasoned, expert testimony that surgeons knew that saline im-
plants were deflatable was admissible and could be relied on to conclude that the product
was not more dangerous than the ordinary user or consumer could expect. Id. at 304.

482. See, e.g., Morton v. Owens-Corning Fiberglas Corp., 40 Cal. Rptr. 2d 22, 24-25 (Ct.
App. 1995).

483. 38 Cal. Rptr. 2d 739, 748 (Ct. App. 1995).
484. See id. at 741.
485. Id.
486. Id.
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Sparks involved a thermal insulation called Kaylo, containing
thirteen to twenty percent asbestos, which was available in pipe-
covering and block forms.487 It was intended for high temperature
thermal insulation and was commonly used on ships."s8 The court
held that the product failure was the emission of highly toxic,
respirable fibers in the normal course of the product's intended
use and maintenance.4 9 It reasoned that "[t]here were neither
'complicated design considerations,' nor 'obscure components,' nor
'esoteric circumstances' surrounding the 'accident' in the instant
case."49° The product was a "simple, stationary product in its or-
dinary uses" made of friable material that generated large
amounts of dust when cut to shape irregular objects during in-
stallation, removal, inspection, and replacement processes.491

There was a reasonable inference from the evidence that the
emission of fibers that cause a fatal lung disease after a long la-
tency period was a product failure "beyond the 'legitimate, com-
monly accepted minimum safety assumptions of its ordinary con-
sumers."'492 The Sparks court further analogized the case to West
v. Johnson & Johnson Products, Inc., the tampon toxic shock
syndrome case.493 The court stated that, like in West, "the plaintiff
'had every right to expect' that use of such a seemingly innocuous
product 'would not lead to a serious (or perhaps fatal) illness.'4 94

Despite the decision in the Morson latex glove case, the Cali-
fornia courts have continued to apply the CET to asbestos cases.
The court in Cadlo v. Superior Court followed Sparks and held
that "[tihe design failure was in [the] emission of highly toxic,
respirable fibers in the normal course of [the product's] intended
use," which raised the reasonable inference that the products' de-
fect exceeded the "'legitimate, commonly accepted minimum safe-
ty assumptions of its ordinary consumers.' 495 The court distin-

487. Id. at 741.
488. Id.
489. Id. at 747-48.
490. Id. at 747.
491. Id.
492. Id. (quoting Soule v. Gen. Motors Corp., 882 P.2d 298, 309 (Cal. 1994)).

493. See id. at 747 (citing West v. Johnson & Johnson Prods., Inc., 220 Cal. Rptr. 437
(Ct. App. 1985)).

494. Id. at 38 (quoting West v. Johnson & Johnson Prods., Inc., 220 Cal. Rptr. 437, 458
(Ct. App. 1985)).

495. Cadlo v. Super. Court, No. A109193, 2005 WL 459075 at *2 (Cal. Ct. App. 2005)
(quoting Sparks, 38 Cal. Rptr., at 747).
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guished Morson on the grounds that the defect in Cadlo was seen
as the straightforward release of respirable toxic fibers that could
cause a fatal illness "during the routine and relatively
straightforward use and maintenance of defendants' products,"496

whereas the court in Morson described the defect as "far from
simple."'4 9

In Jones v. John Crane, Inc., another asbestos insulation case,
the court noted that even though expert testimony was needed to
establish legal causation of the injuries, it did not mean "that an
ordinary user of the product would be unable to form assumptions
about the safety of the products."49

' The Jones court rejected the
application of Morson.499 Following Sparks, the courts have con-
tinued to approve the application of the CET in asbestos design-
defect cases. All of the cases apply essentially the same reasoning
as Sparks, and in most cases, directly cite the Sparks analysis. °0

In contrast to Morson, the Wisconsin Supreme Court in Green
v. Smith & Nephew AHP, Inc., a design-defect case, applied the
CET to latex gloves." 1 The plaintiff, in her strict liability action,
alleged that the defective and unreasonably dangerous level of la-
tex proteins in the cornstarch-coated gloves caused her to have
allergic reactions and suffer serious injuries. °2 Her job as a CT
scan technologist required her to use up to forty pairs of gloves
per work shift." 3 Researchers found that seventy-five percent of
people reacted adversely to the high protein gloves, while only
seven percent reacted to the low protein gloves.0 4 Moreover, the
use of cornstarch to more easily don and remove the gloves in-
creased the risk that users would inhale the latex proteins when
combined with the cornstarch powder.5 5 This evidence was held
sufficient to raise a jury question under the CET. 66

496. Id. at *4.
497. Morson v. Super. Court, 109 Cal. Rptr. 2d 343, 356 (Ct. App. 2001); see Cadlo,

2005 WL 459075, at *4.
498. 35 Cal. Rptr. 3d 144, 154 (Ct. App. 2005).
499. Id.
500. See, e.g., Morton v. Owens-Coming Fiberglas Corp., 40 Cal. Rptr. 2d 22, 24-25 (Ct.

App. 1995).
501. Green v. Smith & Nephew AHP, Inc., 629 N.W.2d 727, 732-33, 743 (Wis. 2001).
502. Id. at 731-33.
503. Id. at 732.
504. Id. at 733.
505. Id. at 733-34 & n.5.
506. Id. at 731. At the time that the plaintiff began experiencing medical problems,
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Morson and other intimate bodily use product cases do present
a difficult substantive issue, namely that the design-defect ap-
proach under the CET and the warning-defect approach blend in-
to one another. Warning-defect cases at their core, after all, are
actually only a subspecies of design defects. On the one hand, it
makes sense to conclude that latex gloves, as supremely useful
products, should not be deemed defective if an adequate warning
can be provided to alert the small number of users subject to al-
lergic reactions to cease use before developing serious medical
disorders. In a warning-defect case, the plaintiff is required to
show that a substantial number of persons are adversely affected
by the use of the product;5 7 however, the defendant can defeat
causation by showing that the plaintiff knew of the responsible
agent for his or her medical difficulties and yet continued the ex-
posure. °8 If the plaintiff cannot prove the former, or if the defen-
dant can prove the latter, there is no liability.0 9 Conversely, in a
design-defect case under the CET, the plaintiff would not have to
introduce proof regarding the numbers of people likely to have se-
rious allergic reactions, and, furthermore, plaintiffs knowledge of
the cause of his or her medical ills would only be a comparative
fault defense. The dilemma of which paradigm to select is essen-
tially a choice between imposing either strict liability or fault as
the culpability standard for the manufacturer.

The California asbestos cases apply the common sense ap-
proach that a user's daily work with a product lacking apparent
risks or warnings creates an expectation that the product is rea-
sonably safe."' In the case of asbestos, the courts have concluded
that a reasonable inference can be drawn that the substance is

however, "the health care community was unaware that persons could be allergic to latex."
Id. at 752-53. The court concluded that "regardless of whether a manufacturer could fore-
see potential risks of harm inherent in its ... product, strict products liability holds that
manufacturer responsible for injuries caused by that product." Id. at 746.

Although products liability law is intended in part to make products safer for
consumers, the primary "rationale underlying the imposition of strict liability
on manufacturers and sellers is that the risk of the loss associated with the
use of defective products should be borne by those who have created the risk
and who have reaped the profit by placing a defective product in the stream
of commerce."

Id. at 750 (quoting Kemp v. Miller, 453 N.W.2d 872, 879 (Wis. 1990)).
507. See RESTATEMENT (THIRD) OF TORTS: PRODS. LIAB. § 2(c) & cmt. k (1998).
508. See id. § 2(c) & cmt. i.
509. See id. § 2(c) cmts. i, k.
510. See, e.g., Morton, 40 Cal. Rptr. 2d 22, 22-25 (Ct. App. 1995); Sparks v. Owens-

Illinois, Inc., 38 Cal. Rptr. 2d 739, 747-48 (Ct. App. 1995).
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defective, at least without warnings, and the danger exceeded the
"'legitimate, commonly accepted minimum safety assumptions of
its ordinary users."'51' The theory of the asbestos cases should be
applicable to intimate bodily use products. It is equally appropri-
ate for intimate bodily use products that an inference of design
defect be permitted from normal use which leads to injury, at
least without warnings. This application will encourage producers
of such products to thoroughly test their products before mass
production and to monitor closely reports of adverse reactions
once marketing has begun. 12

8. Deviation from Industry-Wide Safety Codes and Standards

There are numerous decisions that allow evidence of custom
deviation of industry and trade standards as relevant and persu-
asive proof of design defect. 13 The court in Frazier v. Continental
Oil Co. reasoned that these industry standards "generally
represent not merely the opinion of one expert in a particular
field but 'a consensus of opinion carrying the approval of a signifi-
cant segment of an industry."'5 4 Also, the Illinois Supreme Court
recently reaffirmed its commitment to allowing proof of a design
defect by evidence of the product design's lack of conformity to
"design guidelines provided by an authoritative voluntary associ-
ation."515

511. Sparks, 38 Cal. Rptr. 2d at 747 (quoting Soule v. Gen. Motors Corp., 882 P.2d 298,
309 (Cal. 1994)).

512. See Conk, supra note 77, at 872-73 (discussing how manufacturers of medical
products-socially important but high risk products-should be held to a higher standard).

513. See, e.g., Dixon v. Int'l Harvester Co., 754 F.2d 573, 587 (5th Cir. 1985); Frazier v.
Cont'l Oil Co., 568 F.2d 378, 381-82 (5th Cir. 1978); Nesselrode v. Executive Beechcraft,
Inc., 707 S.W.2d 371, 381 (Mo. 1986); Brown v. N. Am. Mfg. Co., 576 P.2d 711, 718 (Mont.
1978); Hansen v. Abrasive Eng'g & Mfg., Inc., 856 P.2d 625, 628 (Or. 1993). A few courts
have held that custom deviation and compliance evidence are irrelevant in design-defect
strict liability actions because the issue is the defective character of the product-not the
conduct of the defendant. This distinction is without merit as shown earlier. See supra
Part III.B.3.a. In any event, this minority approach ignores the widespread acceptance of
risk-utility evidence to prove design defect in the safety adequacy cases. Once the door is
open in these cases to proof of feasible, safer, cost-effective alternative designs, custom
evidence is very relevant. See 2 Am. L. Prods. Liab. 3d, supra note 73, § 17.85.

514. Frazier, 568 F.2d at 382 (quoting James L. Foutch, Comment, Admissibility of
Safety Codes, Rules and Standards in Negligence Cases, 37 TENN. L. REV. 581, 587 (1970)).

515. Mikolajcyzk v. Ford Motor Co., 901 N.E.2d 329, 335 (Ill. 2008), (quoting Anderson
v. Hyster Co., 385 N.E.2d 690, 692-93 (Ill. 1979)).
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Standards such as those of the American National Standards
Institute, the National Electric Safety Code, Underwriters Labo-
ratoresi, and the recommendations of the Consumer Product
Safety Commission are so widely recognized and respected as
minimum standards of safety,516 that courts should recognize
product deviation from such industry-wide safety codes as an ad-
ditional category of sufficient alternative proof in design-defect
cases.517 This would be consistent with the reform objective of re-
ducing the burden of proof on claimants in products liability cas-
es. By overtly recognizing this category, the courts will assist
lawyers in recognizing that proof of such deviations is sufficient
to establish defectiveness and present the issue of safety expecta-
tions to the jury.

Additionally, if such safety code deviation proof is relevant to
the design and injury in question and was in effect at the time of
manufacture, then the burden of proof, as in negligence per se,
should shift to the defendant to justify the deviation. Justification
proof should not be allowed simply to debate the merits of the in-
dustry standard, but should be limited to those instances where
the defense asserts that the product design in question was more
advanced and safer than the industry standard. Manufacturer
compliance with industry standards, on the other hand, as in neg-
ligence law, should be relevant to the reasonableness of the de-
sign, but should not give rise to any presumptive effect, as the in-
dustry standard may not reflect optimum safety.518

516. See, e.g., MICHAEL J. KEATING & THOMAS H. CASE, CORPORATE COMPLIANCE
SERIES: DESIGNING AN EFFECTIVE PRODUCTS LIABILITY COMPLIANCE PROGRAM §§ 1:18,
1:23, 1:25 (2008); IEEE Standards Association, NESC Zone, http://standards.ieee.org/nesc/
index.html (last visited Apr. 8, 2009).

517. See Jerry J. Phillips, Consumer Expectations, 53 S.C. L. REV. 1047, 1063 (2002)
(discussing the consumer's right to expect that products comply with industry customs and
regulations).

518. See 2 Am. L. Prods. Liab. 3d, supra note 73, § 17:80. In Frazier, the Fifth Circuit
noted:

In holding admissible advisory materials promulgated by a governmental
agency, this Court's decision is in accord with the modern trend of cases find-
ing national safety codes representative of "a consensus of opinion carrying
the approval of a significant segment of an industry" and offerable as exem-
plifying safety practices prevailing in the industry. Courts have become in-
creasingly appreciative of the value of national safety codes and other guide-
lines issued by governmental and voluntary associations to assist the trier of
fact in applying the standard of due care in negligence cases. Though the law
is by no means settled, this Court finds that the inherent trustworthiness of
such codes and recommendations, coupled with the need for their introduc-

2009] 1455



UNIVERSITY OF RICHMOND LAW REVIEW

VI. THE PRODUCTS LIABILITY COMMON LAW PROCESS

The products liability cases serve as a significant paradigm of
the modern era operation of the common law process. A major
attribute of the common law system is that judges do not have to
know the exact geography of a boundary when they first create a
distinction in the law. Thus, in placing the safety adequacy ba-
lancing cases on one side of the line, and the malfunction and
manifest defect-alternative-proof cases on the other side, the
courts did not have to understand the exact metes and bounds of
the distinction. It was left to lawyer advocacy and judicial insight
in later cases to determine if other categories of alternative proof
should be developed. The process is open-ended and as reason
and equity dictate, more categories can be added.519

The Restatement (Third) in section 2(b) provides that all de-
sign-defect cases require risk-utility proof with exceptions noted
only for the malfunction and safety regulation contexts.52 0 This
approach locks all products liability cases into a risk-utility evi-
dence mode even if circumstances equitably call for an alternative
proof approach. If section 2(b) were codified as legislation, it
would be classified as a closed-end system, and future elaboration
by the courts would be considerably restrained. Of course, legisla-
tion can be open-ended as well, allowing the courts to reason out
future categories, but this is becoming increasingly rare as a leg-
islative and interpretational phenomenon in the United States.2'

In Soule, California took the common law open-ended approach
and, for the last fifteen years, has allowed the lower courts to
work out the geography of the boundary between the design-
defect cases requiring risk-utility proof and those allowing alter-
native proof. 22 The open-ended approach expresses a continuing
faith in the common law system, relies on experience and reason
to elaborate the future rules, and utilizes private law-making

tion in order to impart relevant information not contained elsewhere, is suffi-
cient to justify their admission, notwithstanding the traditional dangers of
hearsay evidence.

568 F.2d at 382 (quoting Muncie Aviation Corp. v. Party Doll Fleet, Inc., 519 F.2d
1178, 1183 (5th Cir. 1975)).

519. See Frances E. Zollers et al., Looking Backward, Looking Forward: Reflections on
Twenty Years of Product Liability Reform, 50 SYRACUSE L. REV. 1019, 1032 (2000).

520. See RESTATEMENT (TmRD) OF TORTS: PRODS. LiAB. § 2(b) & cmt. d (1998).
521. See generally Zollers et al., supra note 519, at 1026-33.
522. See Soule v. General Motors Corp., 882 P.2d 298, 309-10 (Cal. 1994).
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through lawyer advocacy to work out additional rules of law.
Where there is long experience with a legal problem, the closed-
ended approach is most appropriate for setting the boundaries in
order to settle matters fairly and to avoid litigation. But where
there is insufficient experience with the types of cases that may
subsequently present themselves, an open-ended solution works
best.

In the California courts, the experience with the two-prong ap-
proach demonstrates the wisdom of using an open-ended system
for situations where product users have developed minimum safe-
ty expectations that should be governed by alternative proof re-
quirements. This article has also suggested several other catego-
ries for consideration. One clear lesson of the strict products
liability experience is that we were not able to foresee at the time
of the adoption of section 402A the many ramifications and com-
plications that subsequently unfolded. We may not be there yet.

VII. CONCLUSION

This article has examined the proof required and allowed in
various types of design-defect categories. Risk-utility evidence is
generally required in the safety adequacy design-defect cases, and
alternative proof is allowed in a range of other design-defect cate-
gories. Understanding this duality provides order and clarity in
design-defect law. It also allows the common law process to con-
tinue to work on refining and identifying the alternative proof
categories.

An understanding of the alternative proof categories in design-
defect law is helpful for at least four important reasons: (1) it
provides guidance to courts in understanding the applicable legal
test and the appropriate instructions to give juries; (2) it enables
attorneys to plan and develop more easily the requisite legal and
evidentiary strategy for their cases; (3) it allows products liability
law to develop in a more sensible and coherent fashion; and (4) it
allows us to understand that the original objectives of Justice
Francis, Justice Traynor, and Dean Prosser in developing strict
products liability reform are applicable to some design-defect cas-
es. Isolating this boundary line allows strict liability to remain an
important standard in alternative proof cases while negligence
principles apply in substance in other design-defect cases requir-
ing risk-utility proof.
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