










BUREAUCRATIZATION AND BALKANIZATION

Table 1: Multivariate Model of Oral Argument Rates
1983-2005

United States Courts of Appeals (Circuits 1-11)

Variable Coefficient Standard Error p value
Circuit Size (-) -.374 .145 .005
Merits per judge (-) -.087 .013 .000
Active Judge (-) -. 171 .056 .001
Crim/Prisoner (-) -25.00 6.75 .000
Constant 85.29 5.55 .000

N = 253, R = .70, p = .765.
Note: Statistical significance evaluated using a one-tailed test where directionality of coef-
ficient is hypothesized a priori. Coefficients for year dummy variables omitted from table.
Model estimated using panel corrected standard errors and assuming common autocorre-
lation (AR1).

Table 2: Multivariate Model of Reversal Rates
1983-2005

United States Courts of Appeals (Circuits 1-11)

Variable Coefficient Standard Error p value
Circuit Size (+/-) -.049 .026 .034
Ideological Spread (+) 2.84 1.28 .014
Active Judge (+) .116 .022 .000
Oral Argument Rate (+) -.0007 .013 .479
Merits per judge (-) -.006 .005 .122
Crim/Prisoner (-) -9.46 3.89 .005
Constant 9.20 2.66 .001

N = 253, R = .51.
Note: Statistical significance evaluated using a one-tailed test where directionality of coef-
ficient is hypothesized a priori. Coefficients for year dummy variables omitted from table.
Model estimated using panel corrected standard errors.
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Table 3: Multivariate Model of Publication Rates
1983-2005

United States Courts of Appeals (Circuits 1-11)

Variable Coefficient Standard Error p value
En Bancs (+) -.025 .069 .354
Reversal Rate (+) .433 .123 .000
Circuit Size (-) -1.14 .124 .000
Ideological Spread (+1-) -.160 4.16 .485
Active Judge (+) .022 .053 .336
Merits per judge (-) -.084 .012 .000
Dissent Rate (+) .180 .335 .295
Crim/Prisoner (-) -26.55 6.69 .000
Constant 59.63 6.13 .000

N = 231, R' = .70, p = .734.
Note: Statistical significance evaluated using a one-tailed test where directionality of coef-
ficient is hypothesized a priori. Coefficients for year dummy variables omitted from table.
Model estimated using panel corrected standard errors and assuming common autocorre-
lation (AR1).

Table 4: Multivariate Model of Disposition Times
1983-2005

United States Courts of Appeals (Circuits 1-11)

Variable Coefficient Standard Error p value
Reversal Rate (+) -.003 .027 .450
Circuit Size (+) .173 .038 .000
Ideological Spread (+) 1.69 .979 .041
Active Judge (-) -.024 .012 .030
Merits per judge (+) .002 .003 .241
Dissent Rate (+) .005 .074 .473
Crim/Prisoner (-) .062 1.48 .434
Oral Argument Rate (+) .031 .019 .047
Publication Rate (+) -.006 .022 .385
En Bancs (+) .017 .013 .104
Constant 8.07 2.08 .000

N = 231, R2 = .62, p = .814.
Note: Statistical significance evaluated using a one-tailed test where directionality of coef-
ficient is hypothesized a priori. Coefficients for year dummy variables omitted from table.
Model estimated using panel corrected standard errors and assuming common autocorre-
lation (ARi).
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IV. ANALYSIS

A. Model Results

The results of these models of oral argument rates, reversal
rates, publication rates, and disposition times are presented in
Tables 1 through 4. These dependent variables were modeled us-
ing a pooled cross-sectional time-series design with data from the
years 1983-2005. The models were estimated using Prais-
Winsten regression assuming that the disturbances are hetero-
scedastic and contemporaneously correlated across panels, and
allowing for panel-specific first-order autocorrelation in the re-
siduals.7 4 Year dummy variables were included in the models to
control for temporal effects as well.75

B. Oral Argument

The model of oral argument produced results consistent with
theoretical expectations. First, circuit size is statistically signifi-
cant and negatively signed as expected. Even after controlling for
caseload, larger circuits are less likely to grant oral argument.
For every one-judge increase in a circuit's size, the percentage
rate of oral argument decreases by .374 percent. Substantively,
this variable has a meaningful impact only when one considers
change in the dependent variable over widely ranging values of

74. Nathaniel Beck & Jonathan N. Katz, What to Do (and Not to Do) with Time-Series
Cross-Section Data, 89 AM. POL. SCI. REV. 634, 637, 645 (1995) (suggesting this approach
for studies in comparative politics).

75. Time series cross sectional ("TSCS") models are difficult to specify because of es-
timation problems caused by the combination of data measured over both space (panel
units) and time. See James A. Stimson, Regression in Space and Time: A Statistical Essay,
29 AM. J. POL. SC. 914-47 (1985). This combination makes use of ordinary least squares
("OLS") regression inappropriate because OLS produces inefficient and biased parameter
estimates in the face of heteroscedasticity within cross sections (across time units), auto-
correlation across time units (within cross sections), and spatial correlation among cross
sections-all of which are often present in TSCS data. Panel corrected standard errors ac-
count for heteroscedasticity and spatial autocorrelation. See Beck & Katz, supra note 74,
at 634-47. In addition, diagnostics (xterial in Stata) indicated that, with the exception of
the reversal model, the models produced first-order autocorrelated error, hence, they were
estimated using the Prais-Winsten transformation assuming a common p as recommended
by Beck and Katz. To ensure the results were robust to alternative estimation techniques,
the models were also estimated using a generalized least squares random effects estimator
(where the Hausman test indicated it was appropriate), a fixed effects estimator, as well
as Prais-Winsten regression with a lagged dependent variable. For the most part, the
techniques returned very similar results to those reported in the tables, with the results
reported among the most conservative.

2007]



UNIVERSITY OF RICHMOND LAW REVIEW

circuit size. For example, as circuit size moves from twelve judges
to twenty-seven judges, it reduces the rate of oral argument by
more than five percent. Given that the rate of oral argument is as
low as fifteen percent in recent years in some circuits, and on av-
erage in 2005 was only thirty-two percent, the substantive impact
of circuit size is thus modest but not inconsequential. Moreover,
the heavier the workload faced by appellate judges, the less likely
they are to grant oral argument frequently. Furthermore, where
dockets are comprised of a high proportion of prisoner and crimi-
nal petitions, oral argument rates also decline-and decline sub-
stantially. For an increase in the proportion of criminal/prisoner
petitions on the docket from .3 to .4, for example, oral argument
declines by 2.5%. Since the circuits vary substantially on this
variable (with a range of .24 to .66 across the time period stud-
ied), docket composition is critical in explaining different norms
related to oral argument. Finally, the greater the active judge
participation, the less frequent oral argument. For every one-
percent increase in active judge participation, oral argument
rates decrease by .17 percent. As the percentage of active judge
participation increases from sixty to ninety percent, the rate of
oral argument decreases by about five percent. Again, this does
not seem like a large impact until one considers that in recent
years, the rate of oral argument is already very low on average.
Perhaps circuits operate on the assumption that when visitors
are deciding appeals, oral argument is more useful and also nec-
essary to enhance the legitimacy of the decision-making proc-
ess. 

76

C. Reversal Rates

As in the model of oral argument, circuit size is negatively re-
lated to the rate of reversal. Initially, I did not provide a direc-
tional hypothesis for circuit size because theoretically, circuit size
could be positively or negatively related to reversal rates. 77 Sub-
stantively, the impact of circuit size is modest: for every addi-
tional judgeship, reversal rates decrease by .049 percent. As a re-
sult, circuit size has a meaningful effect only over a wide range in
its value. As a circuit increases in size from fifteen to twenty-five

76. COHEN, supra note 4, at 197 (noting that visiting judges are unfamiliar with cir-
cuit procedures and norms, and, thus, may require assistance from active judges).

77. See supra Part III.B.
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judges, for example, reversal rates decrease by .49 percent. Al-
though the causal mechanisms are not clear, it is possible that
larger circuits experience more difficulty settling on appropriate
standards of review or reaching consensus over proper grounds
for reversal. On the other hand, circuits that enjoy greater par-
ticipation by active judges are more likely to reverse. While simi-
larly modest in substantive impact-the coefficient for this vari-
able is small-the findings reinforce the conclusions reached in
existing research that visiting judges are less likely to vote to re-
verse than active judges. Docket composition makes a difference
as well; where criminal and prisoner petitions constitute a larger
proportion of the docket, reversal is also less likely, probably be-
cause many of these appeals lack substantive merit. For every
one-tenth increase in the proportion of criminal and prisoner
cases on the docket, reversal rates decrease by .94 percent.

In contrast, workload is unrelated to reversal; since reversal
takes more time than affirmance, it is perhaps surprising that
circuits with heavy workloads do not have lower reversal rates.
Finally, ideological variation on a circuit is positively associated
with its reversal rate; as the measure of circuit ideology moves
from one standard deviation below to one standard deviation
above its mean, reversal rates increase by more than one per-
cent. 78

D. Opinion Publication

The rate at which a circuit publishes its opinion is influenced
by a number of factors. First, as expected, in circuits where re-
versal is more common, the judges publish opinions more often.
This finding is consistent with formal rules governing publica-
tion.79 And as expected, workload per judge and the percentage of
criminal and prisoner appeals on the docket are negatively re-
lated to publication.

Circuit size is also negatively associated with opinion publica-

78. The variable measuring ideological variations on a circuit ranges from .509 to
1.206 (less than 1). As a consequence, the coefficient on the ideology variable must be in-
terpreted with some caution since understanding its impact requires some out-of-sample
predictions. For that reason, I have estimated the impact of the variable given a change in
one standard deviation above and below its mean.

79. Greene, supra note 41, at 1507-08 (listing several indicia of when an opinion is
likely to be published).
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tion. This variable is statistically significant and the coefficient
indicates that for every additional judge added to a circuit, publi-
cation rates decrease by a little more than one percent. Clearly,
larger circuits publish their decisions less often, perhaps to avoid
the cacophony of precedents that might result if publication were
more common.

Other variables with expected relations to publication rates
produce statistically insignificant results in the model. Circuits
with higher dissent rates do not necessarily publish more opin-
ions. Nor do ideological variation or active judge participation af-
fect publication rates.

E. Disposition Time

In the model of disposition time, four variables reached accept-
able levels of statistical significance, and one variable was signifi-
cant in one-tailed tests at the .10 level. Court size is positively
and significantly related to disposition time; larger courts take
longer to dispose of appeals, probably due to logistical impedi-
ments not faced in smaller circuits. In the Ninth Circuit (with
twenty-eight authorized judgeships), for example, judges may
have to travel long distances to hear appeals given the large geo-
graphical region incorporated in that circuit, a problem not faced
by the six judges in the geographically compact First Circuit.
These scheduling or logistical difficulties may lead to increased
delays in the decision-making process. Substantively, for every
ten additional judges in a circuit, median disposition time in-
creases by somewhat more than one month. Oral argument rate
is also related to disposition time, presumably because it takes
longer to decide cases with oral argument than simply on the
briefs, but the impact of the oral argument variable is modest.
For every one percent increase in oral argument rate, disposition
time is increased by .03 months. Another variable that reflects
additional logistical hurdles in the decision-making process-en
banc decisions-is also positively associated with disposition
time, albeit at a more lenient level of statistical significance.
Where a circuit grants more en banc review, it slows the average
time for all appeals to be disposed.

Judicial ideology also appears to influence case disposition
time. Where circuits are staffed by judges with widely divergent
ideological orientations, those circuits experience increased de-

[Vol. 41:659



BUREAUCRATIZATION AND BALKANIZATION

lays in the disposition of appeals. When the ideology variable is
increased from one standard deviation below to one standard de-
viation above the mean, it increases the median disposition time
by about two-thirds of one month. One might speculate about
why this is so. Where individual judges' views of law and policy
converge within a narrow ideological range, they are likely to dis-
pose of appeals more quickly because there is less need to ac-
commodate opposing viewpoints in the opinion. Thus, ideological
dissimilarity likely increases the complexity of the decision-
making process. However, as the percentage of active judge par-
ticipation increases, disposition time is reduced. This finding is
consistent with reports that visiting judges take longer to dispose
of their appellate work."°

Other variables that one would expect to be related to disposi-
tion time were not, particularly reversal and publication rates.
Since both add additional complications in the case processing
sequence, it is reasonable to assume that they would increase the
time required to dispose of appeals. Interestingly, they are not re-
lated to disposition time when other factors are controlled. Nor
does an increased workload appear to affect the time required for
judges to dispose of appeals.

V. VARIATION IN DISSENT RATES

In the section above, I explored the determinants or predictors
of circuit-level variations in adjudicative norms. In this section, I
assess the effects of those institutional variations on another
form of judicial behavior that is also shaped by informal norms:
dissent. Traditionally, scholars have viewed dissent as one of the
most interesting and salient forms of judicial behavior.81 Interest
in dissenting behavior stems from the assumption that the exis-
tence of dissent evidences discretionary decision-making oppor-
tunities.8 2 Scholars have viewed the public expression of dissent

80. See COHEN, supra note 4, at 197 (noting that visiting judges take longer to write
opinions and dispose of their caseload).

81. See, e.g., Sheldon Goldman & Charles M. Lamb, Prologue to JUDICIAL CONFLICT
AND CONSENSUS 1-5 (1986).

82. See DONALD R. SONGER, REGINALD S. SHEEHAN & SUSAN B. HAIRE, CONTINUITY
AND CHANGE ON THE UNITED STATES COURTS OF APPEALS 104-05 (4th ed. 2003) (explain-
ing that the existence of disagreement among some judges indicates that all the judges
who participated in the case exercised discretion).
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as an indicator that alternative decisional outcomes are available
to the judges. As a consequence, nonunanimous decision-making
in collegial courts has been the frequent focus of research con-
ducted by judicial scholars.83 Moreover, dissent rates have impor-
tant institutional implications. To the extent that policy-makers
value the stability of precedent and the legitimacy of judicial de-
cisions, higher rates of dissent may undermine these institutional
assets. Thus, if the "balkanization" or "bureaucratization" of deci-
sion-making on the courts of appeals results in higher rates of
dissent, critics may be justified in expressing some concern over
the impact of these adaptive trends on case processing in the
courts of appeals.8 4 As the box plots in Figure 7 demonstrate, dis-
sent rates do vary significantly across the circuits.

Figure 7: Dissent Rates 1983-2005
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83. See, e.g., Steven A. Peterson, Dissent in American Courts, 43 J. POL. 412 (1981)
(reviewing and synthesizing the literature of legal thinkers on dissent).

84. That having been said, dissent in the U.S. Courts of Appeals is extremely low
when compared to dissent in other appellate courts, including the United States Supreme
Court. See LEE EPSTEIN ET AL., THE SUPREME COURT COMPENDIUM: DATA, DECISIONS &
DEVELOPMENTS 191-218 (2d ed. 1996) (various tables with dissent rates over time).
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To assess the influence of institutional variations on dissensus
in the courts of appeals, therefore, I specified a model of dissent
rate as a function of independent variables reflecting the institu-
tional characteristics or norms discussed above. Most of these
variables have predictable relationships to dissent rates. First,
court size may be positively related to dissent rate, as judges on
larger courts are likely to experience diminished collegiality and
thus may be less sensitive to maintaining relationships with
other judges. 5 At least one study has found that court size is re-
lated to patterns of dissent, with larger courts experiencing
higher dissent rates.86 I also hypothesize that as the ideological
make-up of a circuit becomes more diverse, the percentage of
cases with dissenting opinions will increase. This hypothesis
finds an obvious foundation in attitudinal theories of judicial be-
havior: judges with more divergent political predispositions will
be more likely to disagree on case outcomes.

Staffing considerations may be related to dissenting behavior
in other ways as well. Existing research suggests that judges sit-
ting by designation are less likely to dissent.8 7 As a corollary to
this finding, I hypothesize that in circuits where active judges
participate in a higher percentage of cases, the dissent rate will
also be higher. En banc decisions reflect a lack of consensus be-
tween individual panels and the entire circuit, and thus the fre-
quency of en bancs may be positively related to dissent rates. In-
deed, frequent en banc hearings may reflect a high level of
disagreement among judges on the circuit as a whole.88 High
rates of district court reversals indicate the presence of noncon-
sensual decision making hierarchically, and thus I hypothesize
that high rates of reversal will be associated with high rates of
dissent as well.8 9 Studies have also found that dissent more fre-

85. See David A. Skeel, Jr., The Unanimity Norm in Delaware Corporate Law, 83 VA.
L. REV. 127, 134-35 (1997) (finding that court size may be a factor in dissent rate, but is
not dispositive).

86. Henry R. Glick & George W. Pruet, Jr., Dissent in State Supreme Courts: Patterns
and Correlates of Conflict, in JUDICIAL CONFLICT AND CONSENSUS 199, 207 (Sheldon Gold-
man & Charles M. Lamb eds., 1986).

87. See Saphire & Solimine, supra note 47, at 368-70 (finding that district court
judges sitting by designation dissent in one-to-two percent of cases, compared to over
three percent for circuit judges).

88. See Tracey E. George, The Dynamics and Determinants of the Decision to Grant
En Banc Review, 74 WASH. L. REV. 213, 253-54 (1999).

89. See Donald R. Songer, Consensual and Nonconsensual Decisions in Unanimous
Opinions of the United States Court of Appeals, 26 AM. J. POL. SCI. 225, 237 (1982)

2007]



UNIVERSITY OF RICHMOND LAW REVIEW

quently accompanies decisions that reverse rather than affirm
the lower court.9 ° Finally, I hypothesize that circuits that hear
oral argument in a greater percentage of cases will experience
higher rates of dissent, as judges may be more likely to formulate
independent opinions as they become more informed about a
case. The alternative hypothesis here, of course, is that the proc-
ess of oral argument may persuade judges to iron out their differ-
ences.

In contrast, circuits with larger percentages of criminal and
prisoner cases should have lower dissent rates, as these cases are
less demanding and complex and thus less likely to generate dis-
sents. Workload should also be negatively related to dissenting
behavior, as overworked judges have less time to write separate
opinions.

Table 5: Multivariate Model of Dissent Rates
1983-2005

United States Courts of Appeals (Circuits 1-11)

Variable Coefficient Standard Error p value
Reversal Rate (+) .018 .023 .218
Circuit Size (+) .029 .018 .051
Ideological Spread (+) 3.51 .666 .000
Active Judge (+) -.012 .011 .134
En Bancs (+) .006 .012 .314
Oral Argument Rate (+) .021 .009 .010
Merits per judge (-) -.001 .002 .250
Crim/Prisoner (-) .894 1.33 .251
Constant -.955 1.38 .491

N = 253, R = .36, p = .504.
Note: Statistical significance evaluated using a one-tailed test where directionality of coef-
ficient is hypothesized a priori. Coefficients for year dummy variables omitted from table.
Model estimated using panel corrected standard errors and assuming common autocorre-
lation (AR1).

The results of the model are presented in Table 5. As the table
indicates, several of the variables serve as significant predictors
of dissent rates for the years included in the analysis. As ex-

('[R]eversals involve intercourt conflict....").
90. See Virginia A. Hettinger, Stefanie A. Lindquist & Wendy L. Martinek, Separate

Opinion Writing on the United States Courts of Appeals, 31 AM. POL. RES. 215, 236 (2003).
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pected, court size is positively related to dissent rate, as is the
measure of ideological spread. Thus, we can expect higher rates
of dissenting behavior on larger courts and on courts where
judges' ideological predispositions are more diverse. Oral argu-
ment also appears to enhance judges' propensity to dissent. On
the other hand, workload is not related to dissent rates,9 nor is
docket composition.

In interpreting the coefficients in the model of dissent, it is im-
portant to keep in mind that in general, dissent rates in the cir-
cuit courts are relatively modest, varying from a high rate of 7.53
percent to a low of .25 percent in the years analyzed. Thus a vari-
able that produces even a half percentage point change in the
dissent rate is meaningful in light of the dependent variable's
limited range. Consider the variable reflecting ideological varia-
tion among the circuit judges, for example. Moving from its
minimum to maximum value, this variable contributes 2.5 per-
centage points to the dependant variable. Increasing a circuit's
rate of oral argument by ten percentage points increases its dis-
sent rate by .21 percent. Increasing a circuit's size by ten judges
increases its dissent rate by .29 percent.

91. This finding comports with existing research. Id. at 235.
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Figure 8: Dissent Rate by Ideological Spread
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Thus, consensus within a circuit is clearly influenced by a num-
ber of relevant variables. But the most important of these is ideo-
logical disagreement. When panels are staffed with judges of di-
vergent policy preferences, dissent is more likely. This bivariate
relationship is exhibited graphically in Figure 8. The other statis-
tically significant variables also affect dissent rates after control-
ling for ideological variation, but they do not have the same im-
portant substantive impact. This finding comes as no surprise
perhaps, but it has far reaching implications. Dissent can cer-
tainly play an important role in the development of legal doc-
trine, and it forms an important outlet for judges who view the
majority's decision as unjust. Yet high levels of dissensus may
also be viewed as an indicator of the instability or unpredictabil-
ity of precedent.92 Ideological polarization within the judiciary
therefore produces conditions that may undermine institutional
values associated with the rule of law.

92. See Arthur D. Hellman, Precedent, Predictability, and Federal Appellate Struc-
ture, 60 U. PiTT. L. REV. 1029, 1044 (1999) ("The presence of a dissent tell [sic] us that the
case would have been decided differently by one federal judge. But to use that dissent as a
proxy for unpredictability, we must posit that there is at least one other judge who would
take the same position and, further, that such a judge might have sat on the panel that
heard the case. Are those assumptions sound? I think they are.").
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VI. CONCLUSION: NORMS AND THEIR IMPACT

Empirical studies of appellate courts suggest that institutional
norms, rules, and procedures are often significantly related to
judges' and litigants' behavioral patterns.93 Studies of institu-
tional variations across state courts, including selection method,
opinion assignment procedures, and the existence of an interme-
diate appellate court, for example, have been shown to affect liti-
gation and dissent rates in those courts.94 Similarly, studies of ju-
dicial productivity in state court systems have found that
institutional variations such as caseload, opinion publication, and
oral argument practices influenced judicial productivity (as
measured by decisions per judge).95 In the federal appeals courts,
Songer explored the relationship between other circuit-level
norms, including reversal of the district court, and dissent rates
on the courts of appeals.96 In a comprehensive study of dissenting
behavior by individual judges in the federal appeals courts, Het-
tinger, Martinek, and I found that panel composition and certain
background characteristics affected judges' propensity to dissent.
Similarly, Harrington and Ward studied the influence of institu-
tional characteristics and environmental influences on litigation
rates in the federal courts of appeals, finding that circuits that
tended to dispose of cases without a hearing and that rarely over-
turned lower court rulings experienced higher rates of appeal.97

Taken in combination, this research indicates that further explo-
ration into the nature and influence of institutional variations
across the circuit courts may yield insights into the dynamics of

93. See supra text accompanying notes 60-73.
94. See generally F. Andrew Hanssen, The Effect of Judicial Institutions on the Uncer-

tainty and the Rate of Litigation: The Election versus Appointment of State Judges, 28 J.
LEGAL STUD. 205 (1999) (discussing how the legal process is affected by the trade-off be-
tween judicial accountability and judicial independence).

95. See Marvell & Moody, supra note 71, at 415 ("Output per judge increased, on av-
erage, from fifty-three to eighty-eight decisions in the 1974-1984 period....").

96. See Donald R. Songer, Factors Affecting Variation in Rates of Dissent in the U.S.
Courts of Appeals, in JUDICIAL CONFLICT AND CONSENSUS 117, 128-30 (Sheldon Goldman
& Charles M. Lamb eds., 1986); see also Sheldon Goldman, Voting Behavior on the United
States Courts of Appeals Revisited, 69 AM. POL. SCI. REV. 491, 491 (1975) (exploring "facets
of judicial behavior on the appeals courts with particular reference to the attitudinal and
the backgrounds-behavior research problems").

97. Christine B. Harrington & Daniel S. Ward, 9 Patterns of Appellate Litigation,
1945-1990, in CONTEMPLATING COURTS 206, 224 (Lee Epstein ed., 1995) ("[T]he more
[government] cases a circuit disposes of without a full hearing, the fewer cases come to it
the following term. The opposite is the case for private civil appeals.").

20071



UNIVERSITY OF RICHMOND LAW REVIEW

judicial decision-making and the development of norms within
those institutions.

In this article, I have explored the extent and consequences of
institutional variation across the United States Courts of Appeals
for the evolution of varied decision-making norms in the circuits.
These norms clearly influence the administration of justice in the
federal appellate courts, but they are far more elusive to describe
and explain than are formalized norms.9" This article reflects an
effort to explain what factors influence the development of norms
across the federal appellate courts, and how those norms are in-
terrelated. In this sense, it takes seriously the idea that "broad
cultural themes . .. translate into relatively steadfast normative
rules and rituals of how action is to be taken."99 The results of
these analyses are summarized in Table 6.

98. COHEN, supra note 4, at 169 (noting that informal cultural norms are more "elu-
sive" than formal and structural aspects of judicial institutions).

99. Id. at 171.
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Table 6: Comparison of Influence of Independent
Variables in Models of Circuit Norms and Characteristics

Oral
Independent Argument Reversal Publication Disposition Dissent
Variable Rates Rates Rates Times Rate
Circuit Size Negative Negative Negative Positive Positive
Active Judge Negative Positive n.s Negative n.s
Participation
Merits
Terminations Negative n.s Negative n.s n.s
per Judge
Criminal/Prisoner Negative Negative Negative n.s n.s
Ideological ** Positive n.s Positive Positive
Spread
Oral Argument n.s ** Positive Positive
Rate
Reversal Rate ** ** Positive n.s n.s
En Bancs ** ** n.s Positivet n.s
Publication Rate ** ** ** n.s
Dissent Rate ** ** n.s n.s **

Note: n.s. = not statistically significant, ** = not included in the model, Negative = Inde-
pendent variable negatively related to dependent variable, Positive = Independent vari-
able positively related to dependent variable. tSignificant at more lenient ten percent
level (p<.l).

Although these courts share many institutional characteristics,
they also differ on a number of dimensions that have implications
for the administration of justice in the federal appellate system.
Based on the descriptive statistics presented in Part II, it seems
clear that a judge on the Ninth or Eleventh Circuit, for example,
experiences a substantially different set of constraints than does
a judge on the First or Tenth Circuit. Among other things, judges
in different circuits experience different workload burdens, decide
a somewhat different mix of cases, have different levels of inter-
action with the litigants, and create different outputs in the form
of published versus unpublished opinions. From the litigants'
perspective, these courts must represent significantly different
forums as well in terms of their accessibility and responsiveness.
In some circuits, the litigants are more likely to receive proce-
dural advantages in the form of oral argument opportunities and
enhanced judicial scrutiny of their appeals.

Several of these intercircuit variations also appear to affect ju-
dicial behavior and outputs. In the regression models of oral ar-
gument, reversal rate, publication rate, disposition time, and dis-
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sent rate, several findings were consistent. 00 First, court size af-
fects the nature of the judicial decision-making process, but only
to a limited degree. Larger courts grant oral argument and issue
published opinions in a smaller percentage of cases, reverse less
often as a percentage of all cases, experience higher dissent rates,
and take longer to dispose of their caseload. The finding that lar-
ger courts publish opinions in a smaller percentage of appeals
may reflect judges' calculations concerning the proliferation of
precedent; in larger courts, judges may be more reluctant to pub-
lish opinions unless they state a new legal principle or otherwise
provide additional guidance on circuit law. The higher dissent
rate in larger courts may be explained by the decreased collegial-
ity experienced by judges on these courts. Where judges have less
interaction with their colleagues, they may feel freer to dissent
from a colleague's majority opinion. Moreover, rational choice
theories of collective action and coordination suggest that indi-
viduals in larger groups have greater incentives to free ride, as
they assume that their individual contribution is unnecessary for
the good of the whole. In the judicial context, these theories
might suggest that judges on larger courts will be less concerned
about the coherence and stability of circuit law, and thus may be
more likely to dissent in accordance with their personal policy
preferences. 10' As for disposition time, logistical obstacles may
lead to slower appeals processing in larger circuits as well.

Yet given the modest substantive impact of the circuit size
variable in all of the models, these findings must be interpreted
with some caution. Circuit size has an effect, but its impact con-
stitutes only a small marginal influence once other factors are
controlled. It is doubtful, for example, that these findings support
any particular policy regarding optimal circuit size-such as
those involving partitioning of large circuits into smaller units.

The ideological makeup of a circuit was also found to be a sig-
nificant factor in the three models. Ideological diversity increases
dissent rates, increases disposition time, and increases reversal
rates. Although the relationship between dissensus and ideology

100. See supra tbl.6.
101. See Erin O'Hara, Social Constraint or Implicit Collusion?: Toward a Game Theo-

retic Analysis of Stare Decisis, 24 SETON HALL L. REV. 736, 738 (1993) (noting author's as-
sumption that appellate judges are primarily motivated by a desire to impose their "nor-
mative views" on society).
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has been well explored in the literature on the courts of appeals,
the relationship between ideology and case processing variables
has not.1" 2 The findings presented here suggest that ideological
diversity may significantly alter the decision-making environ-
ment by affecting the efficiency of that process as well as the form
case outcomes take. Policy preferences thus stand out as a critical
variable in explaining the development of certain circuit norms.

Judicial workload also affects the nature of the decision-
making process in some important ways, but once other factors
are controlled, it appears that the influence of workload is fairly
minimal. In particular, workload increases negatively impact oral
argument and opinion publication rates. Yet neither dissent, re-
versal rates, nor disposition time is affected by judicial workload.
This contradicts the conventional wisdom that dissents take addi-
tional time to produce and that judges' inclination to dissent will
be diminished by heavy workloads. Perhaps the fact that circuit
judges on average employ three law clerks reduces the likelihood
that workload will undermine a judge's willingness to dissent. As
noted in the introduction, this finding also suggests that caseload
adaptations have assisted judges in disposing of their appeals in
a timely manner. On the other hand, although its effect is modest
in both cases, heavier caseloads do adversely influence the cir-
cuits' abilities to provide the more traditional form of appellate
review (including oral argument) and to expend the time neces-
sary to produce publishable opinions. Indeed, like other people,
judges value their leisure time. °3 Writing a publishable opinion
takes additional time that overworked judges may not be willing
to sacrifice. Moreover, docket composition serves as an important
control in these models that is also related to workload considera-
tions. To the extent that certain types of cases are "easier" or
more routine, it comes as no surprise that for judges whose dock-
ets are dominated by these cases, it reduces the need for oral ar-
gument or opinion publication, and depresses reversal rates.

In general, these results demonstrate that the administration
of justice may be particularly sensitive to some institutional con-
straints, while remarkably resistant to others. Some of these fac-

102. See, e.g., Songer, supra note 96, at 117 (stating that the majority of research on
courts has limited its analysis to decisions containing dissent).

103. See RICHARD A. POSNER, OVERCOMING LAw 109, 136-37 (1995) (analyzing judicial
behavior of appellate judges with secure tenure).
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tors are not within the judiciary's control, including workload and
docket composition. Only Congress can influence these particular
factors. In that sense, Congress is clearly as responsible for the
quality of the administration of justice as are the courts of ap-
peals themselves, even though it is often the judges who are criti-
cized for balkanizing the federal courts through changes to case
processing procedures.104 For example, when Congress fails to fill
vacancies on the courts of appeals promptly, it may have reper-
cussions beyond forcing the courts to rely more heavily on senior
or visiting judges. It may also affect the nature of precedent pro-
duced by the courts of appeals, since active judges are more likely
to publish their opinions. As for an ideologically polarized judici-
ary, this variable is subject to the vagaries of the appointment
process and the willingness of presidents to appoint, and Con-
gress to confirm, judges with more extreme ideological predisposi-
tions at either end of the spectrum.

Finally, because this research presents an initial examination
of the influence of these institutional characteristics on judicial
behavior, these findings raise a whole range of research questions
that may be addressed in the future. First, additional dependent
variables reflecting both litigant and judicial behavior can be
modeled to shed new light on the relationship between institu-
tions and outcomes in the courts of appeals. For example, rates of
appeal, both from the district court to the courts of appeals, and
from the courts of appeals to the Supreme Court, may be affected
by these institutional characteristics, as has been shown to some
extent by Harrington and Ward."0 5 The circuits also demonstrate
variation in the extent to which litigants' petitions for rehearing
and rehearing en banc, and litigants' strategic calculations re-
garding whether to file such petitions may be affected by their
perceptions of a circuit's institutional accessibility. Relatedly,
there appears to be significant variation in the percentage of
counseled versus pro se appeals across the circuits, which could
have an impact on circuit norms as well. 106 As for judicial behav-

104. See Carl Tobias, The New Certiorari and a National Study of the Appeals Courts,
81 CORNELL L. REV. 1264, 1270 (1996) (stating that Congress has created or substantially
effected changes in case processing norms in appellate courts).

105. See Harrington & Ward, supra note 97, at 222 (identifying three institutional
characteristics that may affect the flow of appeals to circuit appellate courts).

106. See Arthur D. Hellman, Assessing Judgeship Needs in the Federal Courts of Ap-
peals: Policy Changes and Process Concerns, 5 J. APP. PRAC. & PROCESS 239, 244-48
(2003).
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ior, it would be useful to work backward to assess why some cir-
cuits adopted certain types of adaptations to caseload growth and
others did not, and what intracircuit dynamics resulted in the
particular and sometimes unique adaptations made by individual
circuits. Statistical models may be useful here, but in addition,
interviews with judges and careful historical and archival re-
search may also shed light on these questions. Ultimately, the
courts of appeals provide scholars with a wonderful laboratory to
explore the nature of institutional change and development in re-
sponse to environmental and structural constraints.
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Data Appendix

Variable Mean Min - Max Std. Dev.
Circuit Size 13.26 4- 28 5.31
En Bancs 7.32 0- 31 5.46
Reversal Rate 11.43 1.5 - 29.4 4.01
Disposition Time 10.62 5.7 - 16.8 2.58
Petition for Rehearing 47.9 9 - 145 27.24
Dissent Rate 2.90 .25 - 7.53 1.46
Oral Argument Rate 45.83 15.4- 84.1 14.96
Ideological Variation .913 .509 - 1.206 .188
Active Judge Participation 78.47 50.2 - 95.2 8.71
Proportion Prisoner/Crim. .45 .24 - .66 .086
Merits per Judge 154.60 65.4 - 336.91 47.3

N = 253. Disposition time measured in median months to disposition; circuit size variable
obtained from Federal Judicial Center website; ideological variation measured using
scores developed by Michael Giles, Virginia Hettinger and Todd Pepper. See Michael W.
Giles, Virginia A. Hettinger & Todd Peppers, Picking Federal Judges: A'Note on Policy
and Partisan Selection Agendas, 54 POL. RES. Q. 623 (2001). Measure reflects range of
these scores for active judges in each circuit by year; all other variables obtained from re-
ports of the Administrative Office of the United States Courts, including the Annual Re-
port of the Director and Federal Court Management Statistics.
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