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• Virginia Renews Its Faith in Second Chances 

-

• 

by The Honorable Jerrauld C. Jones and Prof Julie E. McC01111ell 

On J anuary I, 1995, in th e ea rl )' mo rn-
ing hours , 17-,·ear-old ,. \ .M. co 111111i11 ecl 
a n i111 c in Virgini;1 th at would chan ge 
hi s lif'e f'ore\'c r. Tragica ll y, he and two 
co-dcfi: ndants took a man 's life. He wi ll 
li,·e the rest of'h is li fe regretti ng th a t da)' 
and work ing to become a beuer person. 

Some thin g e lse signifi cant ha ppened 
o nJanua1y I, 1995-Virginia 's legisla tion 
10 abolish discre ti onary parole went into 
effect. (Sl'l'Va . Code~ ::i3. I- IG:>. I.) lf'h e 
had co m111 illccl th e crime one day earlier, 
A. M. wo uld have been eligibl e fo r parole 
)'Ca rs ago. Cndcr th e new law, howc\'er, 
any person scJ1Le 11 ced to a te rm of inca r-
ceratio n for a fe lony offense committed 
o n or afte r tha L da te wou ld not be parole 
e li g ibl e . This was on ly the beginning of 
Virginia's ge t LOugh 0 11 c rime e ra. In 
A. M.'s case, it meant th a t he rece i\'ed a 
mandaLO I)' death-in-prison sentence. 

Juvenile Legal System Conformed 
to Adult Legal System 

In respo nse LO a pe rcci\'ed ri se in youth 
crim e rates across the counll ) ' and inflarn-
111 aL01')' pub lic rhetoric abo ut ju\'e ni le 
offenders, Vi rginia ·s e lenccl o ffi cials nex t 
rn o,·cd to co n form Virg ini a"sj u\'cni lc 
legal syste m to th e adult crimin al lega l 
sys te m. T h e Genera l Asse 111 b l)' co 111 -
111issio 11 cd three swdies foc used on the 

T/w H o11 om/J/i,.f1'1Tf1tiirl C _/0 111,.1· is fl jilY'sirl-
i 11g.f 11rlg1' o/ih f' N01ji1/h ( \IA ) Cirrnil Co111! 
fll/(1 {/ /im11nfuvmilf' flllri /J(Jll/f.\lir l?r4fl l iolll' 
C:011rl .Ju rfp;r,. /-fr, i1 one o/ //11,ff'lu jinso111 
i11 \ 'i1gi11io \- hi1/01y lo hold offirf' i11 mrh 
brr111rh ofp,rmrr11111f11l. Hr, sn-vnl 0 .1 Ui1n-/or 
oftlw \li1ginia \- IJ1,/mr/111ml ofjuvf'11i lf .J11sli1P 
bPIWffll 2002 011d 2005 rluri11g which li111e lw 
/m·r1111r, 11olio11({//y n't0g11iud as a /mrln in lf11, 
l// l}ll(' llll' lli.fi1rj11v1,11ifr, rf1,t1'11 /io 11 njiw111 {/ /Id 
I/w 1,/i111.i11alio11 11/rlis/m!/HJr/io11atr, 111i11 ori ly 
rn11/ar l (f) i\ /( :) with llll'j 11vr,11ilr')w lice .1y1 /1'111. 

.Julif' C. 1\lrC0 11111,// is a /J,vfi'swr o/1,aw (//Id 
/)imlorrf!hl' Clt ilr/m1 s Orji' IISt' Clinic al !hf' 
U11 iiwnity o/R.irh 111011d Sdwol o/ I ,mu. Sh r, has 
wori<,,rf i11 j111w11ifr, juslirl'Ji1r 25 )'f' f/1:1' a11rl i1 
a /i'l'fflll' III 1/1Ntlw1; w1iln; a11rl Im inn 011 bi's / 
/1 ;.ar/io,1 i11 lto/i1!irj11vmilf' rr'/1rP1P11 l r1 lio11, 
/1m1111r1 -i1,.fi11wrrl. r/iP11 l-1'1'11/l'ln l /1mrliff, !Ill' 
i 111/Ht r l o/d1ilrl abusP a11rl so:11al obusr' 011 
r hilrl rm, rhilr/ 111mtol hmlth. a11rl r l i11iml 
n /11 m lio11. Slw a11rl l1Pr 1/urlmt.1· 1/H'rio/i::.P i11 
1hr, ho/i.1/ir w/111'.\Pllla/ion o/i11rli!!,Y'II I you th . 

phi losophy and procedures f'or yo uth . 
First, Gove rn o r Geo rge All en crea ted a 
GO\·e rnor 's Commissio n o n.Ju\'cnilcjus-
Lice Reform , whose fina l report fa\'o rcd 
ope nin gju,·e ni lc tri a ls and reco rds Lo 
th e public a nd cas ing procedures for 
th e transfe r or juveni Jes Lo ad ult courts. 
( Covnnor '.1- C:0111111i11io11 011 .Jtmr,11i[r,.Ju1/ice 
Rrfon11, Fi lla / RP/Jori (Dec. 20, 1995).) A 
second g ro up , the Virginia Commission 
on Youth, es tabli shed a J uve ni le .Justi ce 
System Task Fo rce. (RP/Jori o/ tft r, \'irgi11ia 
Co111111issio11 ou l'oulh 1111 ih l' Slurly ojjuven ilf' 

.fustier, Systn11 RP/o n11, 1-1. Doc. No. 37, Va . 
Gen. Assembly ( 1996).) This study an d 

was the contro lling \'ers ion of the legisla-
tion as it was the last passed and signed. 

To acco mpli sh th e a pparen t goa l of 
trying mo re children as adu lts , the Vir-
g ini a leg islat u re re m o ,·e cl more an d 
m ore discre tion fro m juve nil e co urt 
judges and put it in Lhe hands o r pros-
ecu10rs. T he Code a llowed prosecutors 
Lo mo re easily try yo uth in circuit court 
rath e r th an ju,·enil e co urt , based o n 
th e child 's age a nd th e g ravity of Lh e 
charged o ffe m e. T h e n ew leg isla ti o n 
signifi ca n tly red uced j udi cial disc re ti o n 
over the Lransfcr d ec ision b\' mandating 
u·ansfcr fo r the most seriou~ crim es and 

Sensationalized media reports stoked public outrage over 
juvenile "superpredators, " even though crime in this 

cohort had actually decreased. 

its recomme nda ti ons foc used mo re o n 
preve nti o n and ea rl )' intervention th an 
on co urt procedures a nd open tri a ls. 
T he third study, conducted by the J o in t 
Lcgislati\'c Audit and Review Commis-
sio n (fLARC), resulted in a report that 
intended LO provide a n accurate picLUre 
of th e o peratio n or the _ju,·enilc justice 
syste m in th e Commo nwealth. ( Rr'/mrl o/ 
!lw j oi11f Lrgislalivr' A 11dil n11rl Rruinu C:0 111-
111issio11, .f11v1,11ifr, /)1,/i11que11/s a11r/ Sta /11 .1 
O[ji,11rln:L Cou rt ProrP1si11Kr111rl 011/rn111P1, S. 
Doc. :--.io. 14, Va. Gen. Asse mbl y ( 1996).) 

General Assembly Bills Refocus System 
on Accotmtabilily. T he Govcrnor·s Com-
m ission and the Commissio n on Youth 
Studies reached different co nclus io ns 
and made genera ll y connicting recom-
me ndatio ns, with the impartia lJLARC 
study esse ntiall y supporting th e co nclu-
sio ns or th e Commission on Youth. r\s a 
result, legislato rs introduced two sets o f 
bi lls in each house of'th c Gene ra l Asse m-
bl y in 1996. Sho rtly befo re conside rin g 
th e recomm e ndati o ns, a compro mise 
res ulted in two bills, e nacted effecti\'e 
.July 1, 1996. thaL so ugh t to refocus th e 
juYenil e jusLi ce syste m on accountability 
and lo nge r sent ences for youthful o ffend-
e rs, making it easier LO try yo ung people 
as adul ts. (SN,Ac t o r Apr. G, l 996, ch . 755, 
1996 Va. Acts 13 15; An o r Apr. 17, 1996, 
ch 9 14, 1996 Va. Acts 2209.) Clrnpler914 

increasing prosecu to ri al auth o rity LO try 
youths as ad ul ts in a ,,ricle range o f o th e r 
fe lo ni es with o utjudi c ia l 1-c ,·ie w. (Sff 
Andrew Block & Ka te Du\'al l, https:/ / 
Do n L Th rowAwayTh e Key. word press . 
com/ 2009 / I I / 17 / DoJ1L-Thro\\'-A\\·ay-
Lh c-Key-Rec ,·al ua Lin g-Adu It-T i me-[o r-
Yout h-Crime-i n-Virgin ia.) The legisla ture 
a lso reduced th e age at wh ich childre n 
co uld be treated as ad ul ts from l:S LO 14, 
enac ted ze ro to lera nce in schoo ls, such 
th a t childre n we re rout in e ly expe ll ed 
for min o r de linquent offenses , and cre-
a ted open hearings fo r cen.ain offenses. 
De,·astatingly, the General Asse mbly also 
mandated that any fe lo ny adj udi ca tion , 
whethe r in jm·cn il e coun o r adu lt coun, 
wou ld become a perman en t pan of th e 
record of' any chi lei 14 or o lde r. 

Serious Juvenile Offender Statute Man-
dates Judicial Reviews of Sentences. ln 
add ition Lo stream lining th e process for 
uying mo re and younger youtJ1sasadults, 
the Ge nera l Assemb ly a lso passed the 
Se ri o usjuve ni lc Offender Statute, whi ch 
provides both juvenil e and circuit court 
judges the authority Lo semenceju,·enile 
offender · LO dete rminate sentences up LO 
the age or 2 1. (SN' Va. Code§§ 16.1 -272 , 
-285. I, -285.2 .) T he law also a ll ows circuit 
counjuclges Lo sentence these young peo-

SPP \'!H(:t.\'fr\ RF,\ 'IJ\ \ 1/l'XI /}{/Kl' 
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pie to serve an adult sentence afte r th e 
j uveni le sentence . This type of sentence 
is referred to as a blended sentence. Sig-
nifi cantly, the law also manda tcsj uclicial 
reviews of these semences on the second 
ann ive rsary of the sentence and eve ry 
year tl1 e reafte r umil th e youtl1 turns 2 l. 
(Va. Code§ 16. l-269.l (A) (B)&(C).) Th is 
provision is one of th e few bright spots in 
tl,e Code section. It serves as an incentive 
for yo un g peo ple to make th e most of 
their time in a juve ni le correctional cen-
ter in tl,e hope that tli e court wi ll suspend 
th eir adu lt Department of Corrections 
semence. Under th e Serious Offender 
Review statute, the co urt has the discre-
tion to suspend tl1 e rest of th e sen Lenee if 

can kill , rape, maim 11·ith out g il'i11g it 
a second thought. " (See Carro ll Bogan 
&: Lynne ll Hancock, SuJN1jJrNlalon: Tiu, 
1\,/prfin l\ilyth Thal /Jemoni::.ed a Cn1emlion o/ 
Blach Youth, The Marsha ll Project (;\!01·. 
20, 2020) .) Di iulio warned that "by the 
yea r 2000, an additi o nal 80,000 yo ung 
·murderers, rapists, and muggers' wou ld 
be roaming Am e ri ca's streets, sowin g 
mayhem." Uohn Di iulio , The Co111i11g o/ 
lhPSujJe1°Predalon, Weekly Standard (:\01'. 
27, 1995).) Shockingly, he blamed the 
crimi nal conduct o f this small slice of the 
juve ni le cohort on mo ral pol'erty, which 
i "the poverty of be ing 11·ithO\IL lm·ing, 
capable , respons ible adults 11'110 teach 
you right from 11Tong." (Id .) 

Despite th e sensationali zed theory of 
rampantjuvenile c rimina ls that ol'cr-
whclmcd the media in the 1990s and led 

The Virginia legislature reduced judicial discretion by 
mandating transfer for the most serious crimes and 

increasing prosecutorial authority to try youths as adults. 

the young person has been rehabilitated . 
(See Va. Code§§ 16. 1-285.2.) 

Th e l 995 a nd 1996 Code revisions 
alte red tl1 e Commonwealth ·s traditional 
adh e rence to th e mode l of giving the 
juvenile court exclusive jurisdi ction over 
o ffe nd e rs who are min ors and permit-
ting transfe r Lo an adult court pursuam 
to judicial d iscre tion th rough a defin ed 
legislative framework. Regard less of the 
jurisd ictional o r procedural approach , 
th e decision to treat a juvenil e o ffend-
e r as an adu lt is a "critically importa nt 
question" of the utmost gravity. (Kent v. 
United States, 383 .S. 541, 553 (1966) 
( th e first case invo lving th e juveni le 
court decided by the Supreme Court o f 
th e United States).) This high leve l of 
conce rn must govern every aspect o f th e 
defense, prosecution, and adjudi cation 
ofa juve nile offender case. 

The "Superpredator" Era 
In 1995, Virgin ia a nd mu ch o f th e 

res t o f the country adopted the th eo ry 
espoused by Princeton University profcs-
or and politi cal sc ientist .J ohn Di iuli o, 

in a Nove mber 1995 v\!ee kl y Standa rd 
cover story, th at soc ie ty was facing a wave 
o f "supe rpredators," which he defined 
as "youngjuve n il e criminal [s) who [are l 
so impulsive, so remorse less that [they 

Lo the over po licing of chilcl ren,juvcn il c 
cr ime had actua ll y d ecreased by the 
end of the decade. :vt cd ia outlets began 
runnin g sto ri es recog ni zing th a t th e 
"supe rprecla tors" fa il ed to appear in the 
la te 1990s. El'en the creator of th e 5uper-
preclator rhetori c adm iued that Lhe theo-
ry was wrong. Though the su perprccla tor 
theory turn ed out to be a m)'Lh (a, tel a rac-
ist u·ope), th e te rm was tragically succc%-
ful in establishing ha rsher juven il e law5 
and producing un in tended consequen c-
es for man y yo uths, part icularl y tho,e 
of co lor. ( See www.Thc \fars ha l I Project. 
org/ 2020 / 11 / 20 / Supc rpreclaLOr-Lh e-
M e el ia-\11 \'Lh-Tha L- De mo, 1 i 1.ccl-a-Cc n c r-
atio n-of-Black-Yo u th. ) As o f 200 I , "one 
of every three black boys born in that 
year co uld expect LO go LO prison in 
his life ti me , as co uld o n e of e,-cry six 
Lati nos-compared LO o ne of c,-cry I 7 
White boys." (The Scmcnci ng Projec t, 
l?Pf1orl lo the Unill'd .Valio110 011 F?.aciaf Oi1/H11° 
iliPs in lhP U.S. Crimi11af.J11,.1li1P \)·111, 111, Apr. 
19, 20 18, citing to \fare \ laucr,. \ r/r/!7'11i11~ 
H.arial Di.1Jmrili1'1 in fllmrcrm li1111 , 9 1 supp. 
3 The Prison .J. 87S, 88S (Sept.20 11 ) .) 

Arrested a nd sentenced during the 
he ight of this "5upcrpredator"' paranoia , 
A.\11. was cornm iuccl directl y to th e \ 'ir-
g ini a De partment of Corrcctiom f'or a 
c1·imc he committed 11·hen he was on ly 17. 

Fall 2021 

lf'Ll1e Coun had co1l\'ictecl .-\ .\ !. in l ')ll(i. 
he could han' bee11 sen tc 11cccl a_s ;1 ,('l' i-
ou,offc11dcra11d ,cnl Lo a_j u,·e11i lc f',tci li1 1 
un ti l he turned 2 1. I le th en co uld l1 ,11·c· 
been se nt to th e Dc pa nme nL or Co1n ·c-
1.iom foranyaclditio 11 a l Lime the court k it 
was ,1pp ropria1c. r\11cl ifh c had cl o, 1c· m.·11 
duri11g hi s inca rcera ti o n in the j 11\ e 11il e 
correctional ce nt er, th e crn 1n cou ld h;11L' 
suspended a ll or part of his adu lt clcp;11'1 -
ment of'corrcnio 11s ,e11Lc 11cc. 

Parole Rarely Granted 

• 
In recogn it ion o f' h o\\' n1isg u icl cd thv 

pun iLil'e and unforgi,·in g 11,lllllT of' Lii L' 
ju1·e11 ile legal sys tem has become. i11 2020. 
2·1 \'Cars af'tcr the "5upe rpred alo r" 11',Ic·-
ria fueled a rejection of th e 110 1.i o ,1 1. li ,11 
childre n a rc ca pa ble of' rc habi li t;11i o11. 
the Virg ini a c:enc1·a l .-\.,sem b ly ,1g1-ccd 
that offe nd ers suc h as A .\I. wh o h ;11·c· 
used th e ir time i11 pri,0 11 10 re habilit a te· 
thcmseh·cs sh o uld he g il'en a sc'C clllcl 
chance and a ll owed Lo return 10 ,oc ie·11. 
The bill doc, 11 0 1 aulom,11ictlh· g r;111 1 
parole; it simply crea tes th e uppo t'll111i11 
f'or people ch,11·ged fo1· c rime~ th e,· co lll-
milted when under 18, a 11 cl 11·lll; \i;11 e· 
serl'Cd lllOre than 20 co 11 sec uti H' 1e·.1r, 
in prison, LO seek parole. Pa ro le pr·t;, irk, • 
the opportu ni ty Lo rccogni1c th at tl 1e·,L· 
men and 11·o m e11 a rc m o re tha11 the 11·,l1·,1 
thing they e,-cr did a nd he lp 1h c1 11 re-
entersocicty. rebuild Llwircom m1111 i1i c·, . 
and rccon ncCL with th e ir lo,·ecl 0 1H: s. 1\11 1 
parole is st ill rare in \ 'irgi 11ia . lk 111·e·,·11 

.January and October of 2020, 1 h e l' ;1ru k 
Board granted parole ."'>"< or th e 1.i 111, ' . 
accordin g LO a Ca pi La l :--.; e ,,·s Se' n il' L' 
ana ly~ i~ of Paro le Boa rd ckc isio n, . 01 e'I' 
the past six yea rs . th e Board g ra n ted 
paro le in o nl y abo ut (i 1'f of" th e· 111, )r,· 
Lh an 17 ,000 case, it co 11,idc re·d . T h L' 
perce n tage of' parole requests ap prnH·rl 
jumped from a rou11 cl '. \ '", in '..>O l -1-20 1(i 
LO I 3.5 o/c in 20 I 7. ( \'i 1gi 11ia l) l'lli1,, \ i 11 ! 
,\ Iajori ly of l'rnole l frq111'\I\, /) o/o S/11111• ,. 
Virginia Capita l l\e\\'s S<..,-1icl'. Ik e. I S. 
20 19 . hups://Patc h. com / 1·irg i11 ia rich-
mo11d / \ ' i rg i 11 ia-Dc n ie~-\ 'a,1. -\ I ajo ,·i 11-
Parole-Req ucsL,-Da1a-Sl10\\'-;. ) 

L nfortunatc h· fo r \'<H111g pco p k likL· 
A.:Vl. an cl lll , lll ) 0 1 hers sc 111 e 11n·rl i 11 1 he· 
"superpredaLor" era. it is llO l ,llll(ll ll,ll il' 
that the cou rt -;e nds aju1-c n ik 10 ;1 n ,r-
rcnio11a l ce 11Le r first. I 11 most of' 1 he c: t,l'' 

that f'al l \lndcr the 11c\\' p ,1ro k h ill . 1l1 L· 
court ~c11Lcnced th e you ng pc r,0 11 clirc·,·1- • 
I) LO adu lt pri~on . ma111 ll'hc11 thn 11,·rc· 

.',n, \ '//-!(;I .\ '/.\ /?L\'/: \ \ \ /ifl,!!J ' I::? 
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on ly 14-, 15-, o r 16-yea rs-o ld. Th e indi-
viduals curre nt.ly comin g up for pa role 
under the juveni le parole legisla tion were 
sentenced bcnveen 1995 and 2001 , at t.l1e 
apex of the "superpredator" e ra . 

Miller Court's Recognition of 
Juveniles' Constitutional Difference 
for Purposes of Sentencing 

A.M. is no t t.l1 e same pe rso n today as he 
was at 17. Wha t was once his vuln rabi l-
ity- susceptibi lity to peer press ure and 
toxic environmen ta l circumstances- is 
now hi s s tre ngth a nd purpose in li fe . 
AL th e time o f hi s admittedl y se ri o us 
crimes, A. M. 's u-aumatic childhood hea,·-
ily influenced his behavi or. He was highly 
susceptible to peer pressure; his vio lent 
surroundings deeply impacted him. 

Tod ay, A. M. is a fu ll y re ha b ili ta ted , 
co ntribu tin g me mbe r of soc ie ty who 

4. Adolesce n ts a re less a ble than adults 
to ass ist in their defe nse and p rope rly 
evaluate p ica options; and 

5. Beca use th e a d o lesce nt bra in is 
ye t to full y form , ad o lesce n ts h ave 
treme ndo us potenti a l fo r re habilita-
tion. (Miller, 570 U.S. at 470-78.) 

A.M . h ad a n a lmos t pe rfec t p r iso n 
reco rd . He did exac tl y wh a t th e Miller 
Court p redicted wou ld o ften be th e case; 
he grew out o f his criminogeni c mindset 
and emhraced pro-social values, enab ling 
him to beco me a rehabilitated and pro-
ducti ve adult. Eve n th o ugh he had no 
reason to beli eve he wo uld eve r see the 
outs ide of his prison wall ·, he worked 0 11 
becoming a be u e r pe rson. He ta ug ht 
himse lf a no th e r lan gu age, beca m e a 
re ligious leader, found lm·e, he lped teac h 
re-entry ski lls to t.l1 ose in ca rcera ted wit.Ji 
him , developed a sense of remorse, and 
nurtured his fa milial relationships. In rec-
ognition of this incred ible progress, th e 

Though the superpredawr theory turned out to be a myth 
( and a racist trope), the term was tragical,ly successful in 

establishing harsher juvenile laws and producing unintended 
cansequences far many youths, particularly those of cowr. 

exemplifi es th e U .S. Supreme Co urt 's 
rationale in Miller v. Alabama. In Miller, 
the Supreme Court held th at manda tory 
life sentences without parole fo r juveni les 
vio la te th e Eighth Ame ndme nt 's pro-
hibiti on on "crue l and unusua l punish-
ments." (Millerv. Alabama, 567 U.S. 460, 
47 1 (20 12) .) Specificall y, t.lie Court held 
t.l1atjuveniles' culpability in criminal mat-
ters differs from adults and t.lia tjuveniles 
"are constituti onal ly d ifferent from adults 
forth e purposes of sentencing." (/d. ) The 
Miller Court recogn ized five factors that 
make juveniles, even th ose that commit 
seri ous and vio lent offenses, less culpable 
and more capable of change than adults: 
l. Adolescent brains arc no t fu lly ma ture 

in regions related to impulse contro l, 
p lanning ah ead , and risk avoidance; 

2. Ado lesce nts cannot ex tri ca te th e m-
selves from nega tive fa mi ly o r socia l 
environm en ts a nd a re mo re vuln e r-
able t.lian adults to negative infl uences 
such as abuse and neglect; 

3. Ad o lesce nt bra ins have e nh a n ced 
susceptibili ty to pee r pressure; 

Paro le Board gram ecl A. 'vl. paro le. He is 
one of o nly a handful o fj u,·cnilc offend-
ers t.l1 e Parole Boa rd has g ran ted pa ro le 
since th e legisla ti on we nt into e ffect o n 
.J u ly I , 2020. (Va. Code~ 53. 1-165 .1 (B).) 

A New Era 
Add iti o n a ll y, in th e 2020 a nd 202 1 

Ge n e ra l Asse mbly sess io n s, th e leg is-
la tu re bega n Lo loo k a t o th e r ways Lo 
address so m e o f the d a m age cl o n e in 
t.l1e "supe rprcdato r" era . The legislawrc 
re-examin ed t.l1 ose po li cies th a t stream-
li ned th e tri al of chil d ren as adul ts and 
re turn ed di sc re ti o n to juve nil e co urt 
judges for 14- and 15-year-old o ffe nders. 
(SeeVa. Code § 16. 1-269 . l (A)( B)&(C).) 
Unde r Va. od e§ 16. 1-269. 1, 14-and 
J 5-year-olds are no longe r automati cally 
ce rtifi ed as adults for murde r o r aggra-
vated mali ious wo unding o nce the Juve-
ni le and Do mes ti c Re la ti o ns Court has 
made a findin g of pro bable ca use. If th e 
prosec utor provides written no ti ce o f her 
intent to u-y a 14- o r 15-ycar-old child as an 
adu lt, th e court must first ho ld a p robable 
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cause hearing. ff'th c co un [incls prob:iblc 
ca use, thcj tt\'enil e crn 1rt mtt'i l Li1 c 11 rc,·ie"· 
a tra nsfer report pre pa red b;" 1he Co urt 
Sen i ce C nit, pu rsua nL to \ ',1. Code~ I (j_ 1-
269.2, and ho ld a tra nsfe r hea rin g, pursu-
anL to \ 'a. Code~ 16. 1-269. 1. LO dc tcnni nc 
whethe r to keep th e case in Ll1cj u\'cni k 
court or send it to th e c ircuit co urt for 
tri a l a, a n adu lt. 

r\s pan o f' the ir rc-exa m i11 a tion o f' \ 'ir-
ginia\ crimi nal lega l syste m , the lcgi, b -
turc clarifi ed th e [o llowing: 
I. Menta l health and imcll ectwd clis.1bil-

iL:' evidence a rc admissible du,·i 11 g LhL· 
guil t p hase o f a tri a l " ·h c 11 it is re lc,·;11 ll 
to inte nt (\'a . Cod e~ - 19 .2-27 1.6) : 

2. Pica agree m e n ts wi ll not limit pos1-
co nvictio n rc,·icw th ro t1 gh th e Se rious 
Offe nd e r process (\ 'a . Cod e ~ IG. 1-
285.2 (E)); a nd 

3. Judges ha,·e th e disc re ti o n LO ~uspend 
manda to ry tim e when a child is being 
u-iecl in circu it co ur t. (Ya . Code ~ l(i. 1-
272 (r\ ) (3) .) 

Before thc,e cha nges, childre n be ing 
tried as adul L, we re subj ect to the s,nn c 
ma nd a to ry m in im um · as ,idu lts. The 
leg isla ture a lso e n ac te d se ,-cra l m e: t-
surcs that esse nti a ll y requ ire the co u rt 
and th e prosecuto r to co nsider mi tig,11 -
ing c ircumsta n ces , su ch as 1h c child 's 
emo tio na l develo pm ent, 1rau n1a hi s101Y. 
invo lve me nt with th e foste r ca re system , 
d isabi li ty, o r me ntal illness, befo re de te r-
mining whe th e r the chi ld will be tried as 
an adult. (See, e.g, Va . Code ~ 16. 1-2n.) 
16- and 17-yea i~o lds cha rged " ·ith agg ra-
,·a tcd mali c io us wo undin g or nn 1 rck r 
still fa ll unde r th e ma nd,n o ry process l, >r 
tria l as an adult o nce thc ju,·c 11ilc cou rt 
makes a rindin g o f prob,1ble ca use. bu1 if' 
a 16-o r 17-year-o ld is charged " ·i1h mos t 
of th e o th e r vi o le nt o r signi li ca nL l'elo-
ni es, th e Commo nwea lth ca n onl ;' 1nm·c· 
to rry th e m as adulLs afte r 1-c ,·icwin g a 
CSU re po rt abo t1 L the child 's h isto 1·:· and 
a risk assessme nt. If 1hc C:o m1nonwc,d1h 
still ime nds Lo try th e youn g pcr, 0 11 as 
an adult, it must pro\' idc ,ffiLLc n notice 
and the court must rind I rob,1blc c 1us,· 
befo re th e casc ca n be ce rti[i cd Lo circ ui L 
court. (Si'e Va. Code~ 16. 1-269. 1 (C)& (D) 
and~ 16. l-269.2( B).) 

Judges Have Discre tion . Si gn i lic:11 1 th·. 
judges, ra th e r th a n prosec utnrs 1H>\\' 
h a\'e di scre ti o n o ,-c r "'h c th c r 1-1 - a 11d 
15-ycar-o ld s ch a rged with ,·iolen t a11d 
se ri o m f'c lo ni es will be tr ied as ad1ilh . 

Sn, \ '/HC:t.\ ·t: \ /?/:·s 1:·1 I'S. Ill'.\ '/ / 1(1,!!,'f' 
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( SN' \'a . Coric 16. 1-269 . 1 (A)&.:( B) .) 1r 
th C' Comn1011\\'l',tlLh \ Au o rn cy pro,·id cs 
wri LLc n 1101 ice of h tT cl cs i re to transfe r 
L11 c case to th e circuit court f() r u-ia l o fL11 c 
dd'c nda lll as an adu lL, th c ju\'C:11i lc court 
_judge 111t t, t fi rs t find probabl e ca use , 
then 1·cvicw a transfer re po rt , a nd fina lly, 
d ecid e whnh cr t.o Lransf'cr Lhc case to Lhc 
circui t co urt o r rcLainjuri 5di ctio n in Lh c 
_ju,·cn ilc co urt . lf'th ejuve 11 ile counjudge 
decide, to re tain th e case, Lh c cle fe nda11L 
is c nLi tlcd to requ es t that th e case be 
1ra11 sf'c r rc d 10 a noL11 e rju vc 11 ilc co urt 
judge for tri a l. l f' 1h e juvcn ilc court finds 
prnbablc ca use and cer t.ifi es 1h e case fo r 
11·ial i11 th circ uiL court, such ccrLifica Li o n 
di \'cs ts Lh e ju,·e 11 il c co urt of jurisdictio n as 
Lo the cha rge a nd a ny an cillary charges. 
(Sn, \'a .Cod c~ 16. 1-269. l (D) .) 

Changes in Sentencing. Se,·era l o Lh e r 
impo n am cha nges h ave Lransf'o rm ecl Lhe 
la n cb ca pe regardin g th e se nte n cin g o f 
1·0 11 1h . C irc uit couns a rc now re qu ired , 
;11 se 111 c nci11 g , 10 co nsid e r th e evidence 
rl'gan li11 g 1 he ch ild 's ex posure LO adve rse 
ch il dh ood ex perie n ces (ACEs) , t ear ly 
chi ldhood trauma , expe1·ic 11 cc wiL11 a ny 
ch ild welfare age n cv. a 11cl th e diffe re n ce~ 
hc t\\Te 11 vouthf'u l an d adu l1 offende rs. 

I . Th e or ie:i 11 al ,\ C:E S tud y \\'a, c<>1 1du c 1ccl a t 
K.ai..,l·r Pc r111a11e111(· fronl 19~F, to 1997 wi1li t\\'o 
""'L'' o l d a 1a ro lle n io 11 . O\'l'J' 17.000 I lealt li 
.\l aintt·11,111 c t· ()1 g·c11 1i 1atio 11 11H·1n bcr ... fro1n 
'io111he 111 ( :alifor11 i;t re ce i\·in g pl1\ 0'\ ica l exa rn .., 
1 0111p le1 1·d co1liidc111 ia l '\ llt·vey:-. n·g,trding their 
cl,ilclli"od <'Xperil'ncesa 11cl r11 rre11 t li ea lili , tatns 
.111d bell,1\·io1 ... . I ii L'"l' ',L'\l' II l'X p l' r il'nCe\, wh ich 
th,· 1 L'"•; 11 cli ,·" ,11IN·q11 ,·n th ex pa11cll'd to a li , t 
o l 10. 11cn1111·d i11 t li l' h01nL·, o l c liilcl n·n aero" 
tlil' co n nt n . Rl'w.trc h l'r, fo 11ncl a g rad ed rl' la-
tion,lii p b,·t\\< 't' n li m, ,nan, , \ C:Es an i11di ,·iclua l 
<" xpni,·nn·d in c liildlioocl ,;11 cl , 11b,equl'nt 11 rw1-
ti,,· lil'alil, 0 11t co 111 L·, in acl11ltliood; n l(';111ing. 
li1t· 1llo n · .\ Ch a clii lcl ex pniencecl . th e n1 orL· 
pli" ic d lit·a lih problems the\' h ad ;Ls acl11h.,. AC Es 
i11cl 11 d c : plll',ical ab 11,e, 1nt·nt a l illne ,, in the 
l1omc. (·11 101io11al ;.tln t\t', t· 111 otio 11 a l 11 cg·lect. -;ex-
11al alJl1-;e , l,111 ,il\' or dun H.·sti c \iok 1H.T. :,.11b:,.t a11rt· 
;1bthl ' in lli l' IH1tlll' , "il' para tio11 f1 0 1n a pare 11l. (J r 
li;.1\·i11g- a IJCHhl'linlcl 111L·11tb(' r hC' incarcera ted . 
'i11b,<'([tll·11t rl',l'arch h,Ls fi>11 ncl ,\( :E, arc ,L"oc iat -
cd ,,·itil ;1 ,.-,riel\ of 1u .. ·ga1in: outc:o rnes. i11clt1di11g 
poo, pli\"ii cal a11d 1nc1nal health . \·ini1ni1atio11 , 
a11d j11 ,ti< t· ,,·, tl'111 inl'ohe1nc·111. ,\clclitionall y. 
11·"·;11 cli<"" l, ;11T id l' ntifi ccl o tli l' , c hilclli ood 
t·xp,Ti<·nc,·, that , li ot tld h<" crnhidl'n·d ,\ CE, ,ts 
tlll'y a1L· a\-;o high lvronl'btl'cl wi 1h lleg<tti ve 0 111 -
c n11H·, ill acluhliood. , u c li a., th e foll owing: pl'cr 
bull\ ing- / , i<>k 1icc. pon·n~. ex pcrit-nc ing raci~11 1. 
vx pl'I it"11ci11g \\' it 11t·..,..,i11g co1n11111 11 it~ Yiole11 ce, 
l'"- PL 'J il' nr i11 g p;11 t· 111 .:d or :-.ib li 11 g i11carct.· r-::llio11 . 
,Ille! fO"i l (' I (.\ rt · i1I\Olvl'lllt'lll. 
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(Sef'. f' .g .. Va. Code§ 16. 1-272.) Circ uiL 
courLS a re n o lo nger req uired to impose 
manclaLO ry minimum sen te nces on yomh 
being tr ie d as adu l ts. (Id. ) Ev ide n ce 
o r a cl cf'cnda n t 's "m e nta l co n cli Li o n al 
th e rime o f' Lh e a ll eged o ffe nse, inclucl-
i n g ex pe rt tcst i m o n y, is n o ,I' de e med 
relc,·a nt, is 11 o t cTide nce co ncerning an 
ultima te i ·sue o f fact, and sha ll be admit-
te d i[ suc h eviden ce (i) Le nds LO sh ow 
Lh e cl e fe 11 d a !ll d id tlOL h ave Lh e inLe nL 
required for th e o fTe nse charged and (ii ) 
is o th e rn·ise admissible pur ua nL LO Lhe 
gen e m l mies of e ,·ide nce." ( SPf Va. Code 

19.2-27 1.6.) T he d e fendanL musL how 
th at Lhe concl iLi o n ex isted a t L11 c Lim e o r 
Lh e o ffe nse a nd Lha t it sa t.i sfi es Lh e cl iag-
11 os t.i c cri Le ri a fo r : 

(i) A me n La l ill ness; 
(ii) r\ d e\'e lopm e n Lal clisabi liLy o r inte l-

leCLual d isab ili Ly; o r 
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require pare nLs LO be n o tifi e d wh e n 
a chi ld wi ll be i!lle rrogatecl . (Va . ode 
§ 16. 1-247 .J. ) AclcliLional ly, th e Gen-
eral Assembly fina lly supponed disco\'e ry 
re form . (SPf' Va. Supre m e Co urL Ru ic 
3A l l. ) De fc nclan LS in Virginia wi ll now 
recei,·e po lice reports and wiuiess li sLS. Jn 
furlh e r recognit.io n of Lhe ine fTectivencss 
and in equity o f lengthy se nte nce and 
Lh c damage ca used by perman enL crim i-
nal reco rds , th e legisla ture is crea ting a 
syste m for the expungem enL o r cerLa in 
o ffe nses a fLe r th e pun ishme nt has bee n 
se n ·ed , sLarted Lhe process of legali zing 
m a rijuan a possess io n fo r aclu lL (a nd 
re form ed Lh e pe na lLics for ch ildre n ), 
s Lrea m lin ecl Lhe reswraLio n o f \'OLin g 
righLs , and h as e xp a nded good tim e 
oppo nun iti es. Many o [Lhese change \\~ II 
in crease Lh e o pponu n ity for offende rs 
LO success fu lly re-ente r soc ie Ly as pro-
duCLive citize ns who ca n pan icipa te in 

Over the past six years, the Board granted parole in only 
about 6 % of the more than 17,000 cases it considered. 

The percentage of parole requests approved jumped from 
around 3 % in 2014-2016 to 13.5% in 2017. 

(iii ) Aul.ism spectrnm disorde r as defined 
in th e m os L rece n t e dition of Lh c 
Diag 11 01 fil' a11d Sta/1\tirn l ,\lr111ual of 
1'11'11/a/ f)i1a rdn~ o[ th e Am e ri ca n 
Psychi a Lric Associa Li o n . (Id.) 

Fu rth e r, d e fense counse l may re quest 
ex pe n ass is ta nce Lhrou g h a n ex pane 
hea ring, if' th e court d eems it app ropri-
ate to h o ld the hea ring in this fas hi o n . 
( Sl'I' Va. Code 19.2-266.4. S1,,, a/10 Va. 
Supre m e Cou rt Ru ic 2 :702(a) ( ii).) An 
a n o rn ey wi ll on ly be a llowed LO proceed 
ex pane if' th e co urL is sa Lisfi e cl that con-
fid e !lli a liLy is necessa r·y. A risk that Lria l 
sLra tcgy may be disclosed unl ess Lh c hear-
ing is ex pa n e sh a ll be suffic ie nt g ro unds 
Lo eswb li sh a need fo r co nfide n tia lity. 

Changes Increase Successful Reintegra-
tion Into Socie ty. The legisla ture we nt 
furth e r a nd e limin a te d a presumpti on 
aga inst ba il th a t had traditiona lh· been 
applied LO vio le nt o ffe nses (Va. Cod e § 
19.2- 120, -124) and crea te d d egrees o r 
Lil e o ffe nse o r robbery so th at a hi lcl wh o 
forcefu lly grabs a no tJ1 c r chi ld 's bike \\~ 11 
n o t be t rea ted th e sa m e as a child wh o 
uses a g un to La ke Lh a t sa m e bike. (Va . 
Cod e~ 19.2-58 .) A bill a lso passed th a L 

de mocracy and £incl bette r e rnploym em 
o pportu niLi es. 

The Role of Zealous Representation 
In Lhis n e w e ra o f' recogniti o n o f Lh e 

d iffe re n ces be llvee n yo uL11 a n d ad ulLS , 
a norneys musL be pre pared to presenl 
evide nce of th e impaCL trauma and men-
Lal h ealLh ca n ha\'c o n aclole cent bra in 
d e,·e lopm ent and be havior. AddiLio nall y, 
achuca tcs must unde rsLand what rece m 
d ecisio ns o r th e United Sla te · Supreme 
Co un h ave recog n ized- a n e ,·o l\'in g 
unde , .. La nclin g of th e pe rce pLion LhaL 
child re n a re cliffe re m in signifi cant wa)'S 
fro m adu lts . Three o r Lhese d ec isio ns 
hi gh li ghL th e jusLifi ca Lio ns for trea tin g 
jll\·e ni le d e fe nd a nts, in c ludin g th ose 
Lri ed as aclu lLs, diffe re nLly from adu lL 
cle fe nda!lls. These d ecisio ns a l o co n-
d e mn Lh e p ract.ice o f a uto maLicall i' sub-
jenin g juve ni le d e fendants LO tJ1e most 
seve re aclu lL punish men ts. (SeP Graham 
v. Florida, 560 U.S. 48, 74 (20 10) (ho ld-
ing Lh aL life sente nces for no n-h mi cicle 
o ffe nses a rc un co nsLiLUtion ally harsh fo r 

Set' \ '/l?Gl.\'IA RL.\'tWS, 11 Pxl fJagp 
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juven il es); Miller v. Alabama, 567 U.S. 
460,473 (2012) (h old ing that manda-
tory life sem e nces a re unconstiLUti on-
ally harsh for juven iles); Montgomery v. 
Louisiana, 136S. Ct. 718 (2016) (holding 
that Miller rul e must be applied retro-
active ly).) In a fourth case, th e Court 
he ld tha t an inte rrogatin g o ffi ce r must 
take the suspect's age into account when 
determining whe ther o r not a reasonable 
pe rson would believe that he or she was in 
custody, tJ1us triggering the req uirement 
for Miranda warnings. (SPeJ.D.B. v. North 
Carolina, 564 U.S. 26 1, 272-77 (20 11 ) 
(holdin g that age must be considered in 
determin ing whether a child wou ld have 
understood whe th er he was free LO leave 
durin g inte rrogation without Miranda 
warnings).) 

these dec i ·io ns is uncerta in , it is clear 
the Supreme Court has recognized tJ1aL 
chi ldre n are developmentall y different 
from ad ults in ways that sh o ul d innu-
ence their treatment in court and by the 
po lice . Essentially, a semencing hearing 
[or a juve nil e fac ing a possible le ngthy 
sentence should involve a robust presen-
tation o f evidence regardin g the auri-
butcs of youth and the indi,~dua l ch ild 's 
u·auma history. 

Mitigating Factors of Youth Must be 
Taken Into Account When Determin-
ing Punishment. ln iss uin g these recent 
dec isio ns, th e Court rel ied on ea rli er 
decisions emphasizing th e unique quali-
ti es o[ youth defendants. (See Eddings v. 
Oklahoma, 455 U.S. 104, 11 5-1 6 (1982) 
(recogni zin g th a t "youth is more than 
a chro nological fact," and m inors ·'ge n-
erall y are less ma ture and respo nsible 

When punishment fails to account far the mitigating/actors 
associated with youth, the punishment is dispropartionately 

punitive and may violate the Eighth Amendment. 

Juveniles Have Diminished Culpabil-
ity and Greater Prospects for Reform. 
What th ese four decisions share is a clear 
recogniti on tha t children are d iffe rent 
from adu lts in a range o r ways a nd we 
must no t ove rl ook th ose diffe re n ces . 
The Eighth Amendm Ill decisions have 
much in common and have ge ne ra ll y 
found that 'Juve ni les have diminished 
culpab ility an d greate r pros pec ts for 
reform." (Miller,567U.S.at47 l. ) "[I]n 
imposing a State 's harshest penalties, a 
sente nce r misses too much if he treats 
eve ry child as a n adu lt. " (Id . a t 477.) 
"[ D ] eve lo pm e n ts in psych o logy a nd 
brain scie nce continue to show fund a-
me ntal differences be tween juveni le and 
adu lt minds." (Graham, 560 U.S. at 6 .) 
Relying on both theobviousfact tJ1at chi l-
dren behave diffe rently th an adu lts and 
research that confirms th e r le of brain 
deve lo pment, tJ1 e Court has manda ted 
that courts consider th e primary auri-
butes that d istingu ish juvenile offenders 
[rom adults. (Miller, 567 U.S. at471-72 .) 

These decisions of the Court, and deci-
sions from across th e country that have 
fo llowed , provide new tool for creative 
and effective advocacy on behalf of child 
clients. Wh il e th e long-term impact of 

than adults"); Bellotti v. Baird, 443 U.S. 
622,635 ( 19 79) (plura lity o pini o n ) 
("[D]uring the formative years o [ child-
h o d a nd ad o lesce nce, min o rs o fte n 
lac k th e ex perie n ce , pe rspec ti ve, a nd 
judgment to recognize and avoid choi ces 
tJ1at could be detrimental to tJ1em."); GaJ-
legos v. Colorado, 370 U.S. 49, 54 ( J 962) 
(noting th at a juveni le "cannot be com-
pared with an adu lt in f'ull possession o r 
his senses and kn owledgeable o r the con-
sequences o r hi s admissio ns"); Haley v. 
Ohio, 332 U.S. 596, 599 ( 1948) (plurali ty 
opinion) ('That wh ich would leave a man 
cold and unimpressed can overawe an d 
ove rwh elm a lad in hi s ea rly teens.").) 
Thus, when punishment fail s to account 
for th ese universa lly miti gatin g factors 
of yo uth , th e pun ishm ent is d ispropo r-
tionate ly punitive and may vio la te th e 
EightJi Amendment. (SeP Miller, 567 U.S. 
a t470; Graham, 560 U.S. at 72-73.) As a 
result of these fundamenta l differences, 
th e Court has he ld that th e traditio nal 
penologicaljustifica tions for punishment 
do no t apply witJ1 equal force Lo juve ni le 
defendan ts. (Graham, 560 U.S . a l 7 1. ) 
First, "th e case for re tributi o n i not as 
stro ng with a min or as with an ad ult. " 
(Id.) Simila rl y, th e value o f de te rre nce 
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is reduced because the characte ristics of , 
adolcscenL5-"the ir immatlllity, reckless-
ness, and impetuosity-make them less 
like ly t:o consider poten tial punishment.'' 
(Miller, 567 U.S. at 472 .) 

Th e Co un o ri g in a ll y he ld in Miller 
and later in Montgomery th a t unl ess a 
juve nil e o ffe nder is pro,·e n to be pe r-
ma ne ntl y in cor ri g ibl e , th a t. o ffe nde r 
can not be se nte nce d LO lif'e with o ut 
paro le. (Montgomery, 136 S. Ct. al 734 
("Miller did bar life without pa rol e .. . for 
a ll but the ra rest o f'juve n il e offenders, 
th ose whose crimes renect pe rm anent 
inco rTi gibility.") .) In a ·sess in g pe rrna-
ne nL inco rri g ibilitv th e courts we re LO 

conside r factors in ~iuding t.hej u\'enil e 's 
•' immatu rity impewosit.v an d fai lure to 
apprec ia te risks and con;~quences[;] tJi e 
fami ly and ho me environment thauur-
rounds him [;] th e circumstances of tJi e 
ho micid e o ffe nse , includ ing th e ex tent 
of his pa rti cipati n in th e conduct. and 
t.h e way fa milia l and pee r pressures may 
have a ffected him[; ]" the ab ili t.-y or th e 
yo un g d e fe nda nt LO pa rti c ipate in hi s 
defense o r negotiate with prosecutors; 
a nd "th e poss ibility of re hab ilita ti o n. " 
(Miller, 567 U.S . a t 477-78.) • 

Rece ntl y, h oweve r, in Jones v. Missis- • 
sippi, 593 U.S. (202 l ), th e Court con-
cluded th a t Montgomery and Miller do 
no t require a findin g a chi ld is incapable 
of rehabilitatio n be fo re a li fe sen te nce 
can be imposed. J usti ce Sotomayor di s-
sented , in an o ften sha rply wo rded o pin-
io n that was j o ined by.J usti ces Stephen 
Breye r and Ele na Kaga n . She acc used 
th e majo rity o f '' distort[ ing] Miller and 
Montgomery beyond recogniti o n . T he 
di ssenters argued that Montgomery and 
Miller did impose a findin g o f' in co r-
rigibility a nd require a vigoro us_ int_e r-
roga t.i o n or a d efe ndant's potc nual to 
separate thosej u\'c ni les who may be sen-
tenced to life witho ut pa ro le from th ose 
who may n ot." (Jones v. Mississippi , 593 
U.S. (202 1).) 

The Supre me Coul'l did a f'firm prec-
ed e nt req uirin g sem e n cin g judges to 
conside r yo uth and its a ttendam mitiga t-
ing facto rs befo re sentencing a child to 
li fe witho11L parole. Therefo re, Miller and 
Montgomery sti ll req uire a se nte ncin g 
court to conside r a l a min imum , t.h e fi,·e 
facto rs mentio ned abo,·e kn own as L1 1e 
Miller facto rs, that make juve nil es, even 
juve ni les th a t commit serio us offenses, " 
less culpable than adul ts. 

s('/, v1RCtN1r1 H.L\'l~\\ls, 11 Pxt /1aw' 
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Th e Jo nes rn ling din·rges from th e 
C:,Jlln \ _ju 1·ispruclence o,-er th e past 
clc c;Hlc , 1,·hi c h 111 ea nin g f"ull y s tre ng tli -
c ,1ccl co11s t itutiona l protec1io11s f"or 
c hil dren fac in g li fe without p aro le, 
,·,Jolcd in 1h c recogniti o n 1h a1 children 
a rc de1·c lop111en1al ly clillc re nt from 
ad ults and unique ly ca pa ble or positi,·e 
chzingc. The dec is ion in Jones is o ut-01-
s1c1) with th e zinions of sta te legislatures 
1·ap idl v ,1banrlo11i11g d ca 1li in prison as 
;1 ,c 11Le 11 cing op1io n fo r childre 11 . Ten 
1'(·,11· , ago , onl y ri,-c states banned life 
ll'itho u t parol e f"or c hildre n. Today, al 

leas t ~ I •;ta tes ba n life with o ut pa role 
lrJr chi ldre 11 o r have n o one se r\'in g th e 
,c11Lc 11c:e, and th a t n11mbe r con tinues 
1, i gro1I', wi I h more s tates co nsicl e ri ng 

sys te m unti l we recognize that ma n )' 
o ffe nses tha t a re refe rred to court should 
n c\'er h a ,·e bee n re fe rre d in th e firs t 
p lace. There a rc exce ll ent examples of 
di,·e rsiona rv programs, such a resLO r-
,tLi vcj usti cc, that keep cases out or court 
ent irc k E,-cry schoo l co u ld b e n e fit 
fro m di\'c rsio nary prog ra ms in sch oo l 
that ad dress con fli c t without sending 
it 10 co urt, where it is ra re ly reso lved 
in a wa y 1.h ;u reaches th e root ca uses 
o f" th e situa tion. Additionall y, as man y 
o th e r co untri es ha,·c don e, we should 
p ro\' id c co un se l for any chi ld facing 
in tcrrogations , ba n law en fo rce m c n t 
f"rorn lying to childre n during in terroga-
tions, and require the reco rding of any 
inte rroga ti on .~ Onjuly l S, 202 1, in rec-
ogniti o n or th e susceptibility of chi ldre n 
to fa lse ly confess,-1 Illi no is became th e 
firs t sta te to ban th e practice of lying to 

Ten years ago, only five states banned LWOP for children. 
Today, at least 31 states have a ban or have no one serving 
the sentence, and that number continues to grow, with more 

states considering similar legislation this year. 

si mi lar lcg isla1ion this yea r. ( hll.ps: / / 
C FS\'.org / Sta tc,-Th a t-Ba n-Li r c-\-\ 'i th -
01 1 t- P;1 rol e-1.\i\ 'O P-Se 11 ten cc5- f'o r-C h i l-
d ,·c11. ) Indeed , 1\ll;1ryla nd and Oliio_j 11s1 
rl·n·11tl)· lia 1111 cd lil'e without parol e f"o r 
cl Ii Id rcn. 

Jones wi ll 11 ndoub1edly res1tl1 in un e\'e n 
:111cl ,11'ii iu·a1·:· i111pos i1i o 11 s of'l ilc: ,,,itl10ut 
p:1rnlc 0 11 c liild re11 , based mo re 0 11 geog-
1·a pli :· :111d th e race ol'thc dcf'enclanl than 
1li l·i1· ci 1l pabili ty and capacity l'or cha nge. 
·1 his clccisio 11 from 1.hcCoun!i1rthcr hi gh-
lig h1., the need r(lr state legisla tures a nd 
< :,J 11 g-rl',s LO p,L•;s legislatio n to ban life "~th-
01 1t p,11·ok and o th e r ex tre me sente nces 
101· childre n . Virgini a is at 1.h c lrJ refront o r 
Lhi s 11 cw cr:i . Codi h,ing the 1-cqui re mcn1 
th;,1 co urL, con,idc r 1he al.tributes o f'youth 
i11 c1·cry 111a1tc r before 1.h c cou rt \\ill he lp 
g-1i;1r,u1tce 1ha1 c hi ldre n arc treated more 
u prit;ihly in co urt. 

Recognition and Remediation of 
Bias in Juvenile Legal System 
Tlinc i, ,till much work LO clo . We wi ll 

11 c,-c 1· 1rnl :· re fo rm 1h e juve nil e lega l 

childre n during inte rroga tion. (https:// 
1 n n ocence Proj ec t. org/ I I Ii n o is-Fi rs L-
StaLe-LO-Ban-Po l ice-Lying; Sff also www. 
NYL' Law Rc,·icll'.o rg / iss u cs / ,·o l u m e-
92-n um be r-?'i / Th e- Ri g h L-to-Rc ma in-a-
C h i Id-th e- Im pe rm iss ibi Ii ty-o f-th c-Re id-
Tech n iq ue-i n:l u,·en i le- Inte rroga tions. ) 
Oregon and Ne," Yo rk arc co nside rin g 

" S.E Rap &: D. Zlotn ik . 'f'f, p Hit ht to 1,,,1((,11111d 
Othn rl/1/1ro/1riat, A11i,ta111, /or Child S111/H'ct, and 
, \mNd, 2{i Eur.J Crillll' , C rim, L & C rim .Just. 
11 0, 120 (2018) (rili11gEC1 I--IR. Salduz v. Turkey, 
par. 5.-, , (i0 , 11 0. %91 / 02 (27.1 1. \1008) ). L nit ccl 
:--:atio11;, Corwe 111io 11 on th e Righ ts of the Ch ild 
(C RC) an. '.n (cl ). Sept. 2. 1990. l.i77 L' .STS. 3. 
Th e L' 11i1ecl Stall'< is 011e of o nl y three countri c-, 
th at ha\'l' 11 0 1 ratifi,·cl Liw CRC 1rnw. l lur naniu111. 
org/ e r 1 / Cl lll\ e r 11 io n / Sig, JalOl)"·Stall'S. 

' J ant't E. .-\i11s\\'orth, / 11 a Diffal'II I i?.Pl(il/Pr: The 
Pragmofin of PowerlP!d l1PH in Poliff /11/errogation. 
103Ya\e LJ 259, 315- 16 ( 199'.l ) ; SeealsoSa ul 
Kass i 11 . 011 t!, p Plyrhologr o(Confe,sions: Does / 11110-

renu' Put / 1111orm t1 al l?i,k?, 60 Arn. Psyc h o logis t 
'.! l 'i , '.! IH-'.1 1 (200~,) (1101i11gth t' Re id Technique 
l'n,pha,il(_·, three p,)chologica l processes-i;,o-
la1i o n . ronfron1a1io11 , and 111ini111i,.ation-1ha t 
increa,e ri,k, of' fa lse co nf"essiom ). 

similar legislation. T his practice shou ld 
be banned across the country Add ition-
a ll )', s tates shou ld consider whether 
chi ldren truly have th e capacity to under-
stand th e ir rights during police e nco un-
te rs and inte rrogation. Perh aps it is Lime 
to ba n consent as a bas is for e ith e r a 
search or an in terrogation . 

We mu ·t re imagine th e vas t footprint 
or the ju\'e nile legal system. We are far 
too focused on supporting pun ishment 
and accountab ili ty Lhan on th e esse ntial 
qual iti es o f a h ealLh )' fami ly, such as 
comprehe nsive prenatal care, affordable 
housing, exce ll ent educational oppor-
tuniti es, tra um a-inform ed e Yid e n ce-
base d preve n Li on / ea rl y in ten·en tion 
progra ms, a ltern a tives to suspens ion 
and ex pu lsion , accessib le a fter-schoo l 
and summe r activities, access LO hi gh-
qua lity d ayca re a nd h ea lth ca re, a nd 
me ntal hea lth care. Involvement in the 
juve nil e lega l syste m on ly exacerbates 
the in equi1.i es and extre me chall enges 
so many famil ies face . 

Th e h is tori ca l s truc tures of racism 
a re embedded in our courts , schoo ls, 
and communiti es. We must recognize 
and re me diate th e hi story of race in 
ju\'e ni le courts a nd policing. The lived 
ex perie nces o r yo uth of color demon-
s1.rate th a t racism and bias a re ba ked 
in LO th e fo undations or th e juve ni le 
lega l sys te m , with d evas ta ting co nse-
qu e n ces for yo ung peo pl e . Th e his-
tori ca l s tru c tures of m a rgin a li zat io n 
a nd pove rty a re a lso e mbedded inw 
our courts, schoo ls, and communiti es . 
Th is rea li ty is a sig nifi cant contr ibutor 
to wh y society so un criti ca ll y e mbraced 
th e "superpredaLor" th eo ry. We need 
LO c hange th e le ns we use to exa mine 
th e be h a\'ior or co urt-in\'o l\'ed yo uth 
to e ndea\'or to reach th e rooL ca uses or 
de linquent a nd crimina l behavior. And 
o n ce we unders tand th e root ca uses, 
th e co urt, our co mmuniti es, a nd o ur 
sc hoo ls need th e reso urces LO respo nd 
with evide n ce-based inte rve ntion a nd 
p1·eve ntive solutio ns. In eve ry case of a 
ro ung pe rson who committed a serious 
crim e, there were ahrnys warning signs 
and missed opponunities . Virgini a has 
made signifi cant progress in the las t two 
yea rs, but we ha,·e so mu ch more work 
LO do . V1'e must re ma in eve r vig il ant, 
espec ia ll y wh e n it co m es to our ch il-
dre n. They de e rve nothin g less . • 
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