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circumstance, Madison predicted that “[nJo man [would be] safe
in his opinions, his person, his faculties or his possessions.”!
Government’s role with respect to private property should there-
fore be to accord it maximum protection without engendering an
effective transfer of control from the citizen to the state.

To be certain, government’s obligation with respect to the pro-
tection of private property is not discretionary; it is obligatory. In
John Locke’s estimation, property—which included an individ-
ual’s life, liberty, and estate''’—is the foundation of society.!'®
Prior to the formation of societies, these three aspects of property
exist solely at the discretion of each individual. Property is there-
fore not a privilege granted by the state to individuals; it is a
right that exists apart from society and, indeed, exists before soci-
ety.ug

For Locke, this describes the “state of nature,” a condition in
which all are equal and everyone sovereign.'?® The state of nature
may sound utopian, but consistent with Madison’s warning,
Locke envisions the natural world in which there is an excess of
liberty as one “full of fears and continual dangers;” “the enjoy-
ment of the property ... in this state is very unsafe, very unse-
cure.”'?! To escape the fear and insecurity engendered by living at
complete liberty, individuals unite for their common welfare and
defense.'” In exchange, a substantial portion of their natural lib-
erty is surrendered to society. With the authority ceded from its
constituent members, the society may then accomplish the pur-
pose for which it was created—providing a refuge from continual
fear and danger through its operative force, the government.'?

116. Id.

117. JOHN LOCKE, THE SECOND TREATISE OF GOVERNMENT 71 (Thomas P. Peardon ed.,
Prentice-Hall 1952) (1690).

118. See id.

119. This describes the very relationship between the individual and property that
courses through America’s political heritage. See, e.g., Vanhorne’s Lessee v. Dorrance, 2
U.S. (2 Dall.) 304 (1795). “The constitution expressly declares, that the right of acquiring,
possessing, and protecting property is natural, inherent, and unalienable. It is a right not
ex gratia from the legislature, but ex debito from the constitution.” Id. at 311.

120. See LOCKE, supra note 117, at 70.

121. Id.

122. See id. at 70-71.

123. This relationship between individuals and their government is clearly reflected in
the preamble to the United States Constitution:

We the People of the United States, in Order to form a more perfect Union, es-
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To summarize Locke’s argument, “[t]he great and chiefend . . .
of men’s uniting into commonwealths and putting themselves un-
der government is the preservation of their property.”’** Properly
limited, then, government’s mandate should be conceived as co-
terminous with the amount of liberty individuals have ceded to
society for the preservation of their property—and no further.'®

B. A Brief Discussion of the Historical Development of Eminent
Domain

Although the term “eminent domain” was not coined until the
seventeenth century,'® the power of the state to take privately
owned property for public uses had already been firmly estab-
lished for millennia.’® It was not until the decline of the English
feudal system, however, that eminent domain became a matter of
pressing legal concern.’”® As the ownership of private property
passed from the Crown to its subjects, laws developed that regu-

tablish Justice, insure domestic Tranquility, provide for the common defence,
promote the general Welfare, and secure the Blessings of Liberty to ourselves
and our Posterity, do ordain and establish this Constitution for the United
States of America.

U.S. CONST. pmbl. (emphasis added).

124. LOCKE, supra note 117, at 71.

125. In fairness, it should be noted that Locke was not absolutely against the power of
government to take private land. Although he strictly maintained that legitimate govern-
ments must first receive the consent of the owner before taking his property, Locke rea-
soned that, in a representative government, the owner’s elected representative to the leg-
islature may properly consent to the taking. See 13 POWELL, supra note 10, §
79F.01[1}(a]lii}, at 79F-9. This, however, should not be considered as Locke’s absolution of
eminent domain. Instead, Locke recognized a great danger in legislatures whose members
had become so comfurtable in their positions that they would develop ideas of what served
the public good distinet from what was actually in society’s best interests. See LOCKE, su-
pra note 117, at 79. A legislature should be variable, rather than in continuous session,
and its members should have to return to the community and exist under the laws they
enact. Id. The problem with eminent domain, of course, is that those who serve in the leg-
islature are most likely those whose land is safe from condemnation.

126. The Dutch political philosopher Grotius is widely credited with coining the term
“eminent domain” in De Jure Belli et Pacis (Concerning the Law of War and Peace). E.g.,
Lawrence Berger, The Public Use Requirement in Eminent Domain, 57 OR. L, REV. 203,
204 (1978).

127. It is generally accepted that the power of eminent domain dates to at least the era
of the Roman Empire. See, e.g., id. (“The right of the sovereign to condemn private prop-
erty dates back at least to the ancient Romans.”). But see 13 POWELL, supra note 10, §
79F.01[1]{a], at 79F-7 (“Historians of the law of eminent domain have been interested in
Roman practice, but not much good historical evidence exists concerning the Roman law of
land expropriation.”).

128. 13 POWELL, supra note 10, § 79F.01[1]{a}, at 79F-7 to 79F-8.
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lated the balance of power between individuals and their govern-
ment.'” First among these was the Magna Charta, which pro-
vided, among other things, that the King could not even take tim-
ber from a citizen’s land without the owner’s consent.’*® He could
only “make use of but not take ownership of private land in the
areas of his prerogative—for example, navigation, foreign affairs,
defense, and law enforcement—all without payment of compensa-
tion.”*® Nor could the King wield the power of expropriation ex-
clusively.’® Parliament could take ownership of private property,
but only after fairly compensating the property owner.'*

As the laws of a government follow its flag, so the American
colonies—and later, the several states—received the legal tradi-
tions of Great Britain.'® From its first exercises in the fledgling
Republic, eminent domain was a despised power. In one of the
earliest cases to reach the Supreme Court of the United States
regarding the federal government’s ability to take private prop-
erty, Vanhorne’s Lessee v. Dorrance,'® eminent domain was slan-
dered as “the despotic power,” though it was reluctantly conceded
that “the existence of [eminent domain] is necessary” and that
“government could not subsist without it.”** The Court supposed,
however, that Congress would not exercise its power of eminent
domain “except in urgent cases, or cases of the first necessity.”*
“Singular, indeed, and untoward must be the state of things,
that would induce the Legislature. . . to divest one individual
of his landed estate merely for the purpose of vesting it in an-
other. . . .”13 In fact, the Court admitted to finding it “difficult to

129. See id. § 79F.01[1][allil, at 79F-8.

130. Id.

131. Berger, supra note 126, at 204.

132. See 13 POWELL, supra note 10, § 79F.01(1){a]li], at 79F-8 (“[N]o Freeman shall . . .
be desseized of his Freehold . . . but by lawful Judgment of his Peers, or by the Law of the
Land.”) (quoting MAGNA CHARTA, ch. XXTX).

133. See Berger, supra note 126, at 204.

134. See generally 13 POWELL, supra note 10, § 79F.01[1][a][iiil, at 79F-10 to 79F-11.

135. 2 U.S. (2 Dall.) 304 (1795). In Vanhorne’s Lessee, two groups of settlers—one from
Connecticut and one from Pennsylvania—had each established a claim to the same acre-
age at a time before the formation of the Republic when the boundaries among colonies
were not clearly defined. One deed was received from Native Americans, the other from
William Penn. Both groups of settlers subsequently passed title to different purchasers,
who then sought to establish their own respective paramount rights to the property. Id. at
304-05.

136. Id. at 311.

137. Id.

138. Id. at 312.
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form a case, in which the necessity of a state can be of such a na-
ture, as to authorise or excuse the seizing of landed property be-
longing to one citizen, and giving it to another citizen.”'* Waxing
poetic on the integrity of property in the new Republic, the Court
concluded that “[t]he constitution encircles, and renders [property
a] holy thing. . . . It is sacred.”**

In the original estimation of the Supreme Court, then, it is
clear that proper exercises of eminent domain were to be confined
to urgent matters of public necessity. What issues constituted
matters of public necessity remained within Congress’s exclusive
discretion.’*! With respect to takings of private property in which
the property seized was to be subsequently transferred to another
private citizen, however, the Court found this constitutionally in-
conceivable.'*

The integrity of this formulation of eminent domain appears to
have remained intact through the beginning of the twentieth cen-
tury, though it was slightly enlarged in 1916 with the Supreme
Court’s decision in Mt. Vernon-Woodberry Cotton Duck Company
v. Alabama Interstate Power Company.**® In Cotton Duck, a state-
licensed power company had initiated a condemnation action
against land on which it wanted to construct a power plant.'*
Cotton Duck opposed the condemnation, objecting on the grounds
that this exercise of eminent domain did not entail a public use of
the property; the power company was not a governmental entity,

139. Id. at 311 (emphasis added).

140. Id.

141. “[Tlhe Legislature are [sic] the sole and exclusive judges of the necessity of the
case, in which this despotic power should be called into action.” Id. at 312.

142. Based on these principles, the original test for the propriety of an exercise of emi-
nent domain seemingly consisted of two parts. First, the court would inquire into whether
the property seized is for public use—and not the broader classification of public utility.
This distinction is subtle, but important. To use a modern example, a shopping center may
have public utility, but it is not for public use in a sense consistent with Vanhorne’s Lessee.
Vanhorne’s Lessee draws a clear distinction between public and private entities, and can-
didly asserts disapproval for the state’s forced transfer of private property to another pri-
vate—nongovernmental—individual. See id. at 314~15. And so it seems that, to satisfy the
first requisite of permissibility under Vanhorne’s Lessee, the governing authority that con-
demned an individual’s private property would actually have to occupy it. The second req-
uisite appears to be the satisfaction of an inquiry into the necessity of the condemnation.
See id. at 315-16. Given the judiciary’s well-founded reluctance to second-guess coordinate
branches of government, though, this second inquiry creates nothing more than a rebut-
table presumption in favor of the condemning authority.

143. 240 U.S. 30 (1916).

144. The State of Alabama had apparently delegated authority to the power company
to condemn property necessary for the plant’s construction. Id. at 31-32.
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nor would the public physically use the premises.!** Nevertheless,
the Supreme Court upheld the propriety of the condemnation.
Justice Holmes, writing for the Court, stated:

In the organic relations of modern society it may sometimes be hard
to draw the line that is supposed to limit the authority of the legisla-
ture to exercise or delegate the power of eminent domain. But to
gather the streams from waste and to draw from them energy, labor
without brains, and so to save mankind from toil that it can be
spared, is to supply what, next to intellect, is the very foundation of
all our achievements and all our welfare. If that purpose is not public
we should be at a loss to say what is. The inadequacy of use by the
general public as a universal test is established.'4

Cotton Duck thus expanded the permissible scope of public uses
to include not only actual governmental use, but also private use
when the public was the clear beneficiary of the condemnation.
Condemnations were still impermissible, however, where the
public utility of the seizure was either too attenuated or simply
insufficient.™’

C. Modern Developments in the Exercise of Eminent Domain

Justice Patterson, author of Vanhorne’s Lessee, cautioned a-
gainst expansive interpretation of the Constitution. “Innovation

145. Id. at 32.

146. Id. (emphasis added).

147. As late as 1937, the Supreme Court had maintained the status of its eminent do-
main jurisprudence as set forth in Cotton Duck. “[T]his Court has many times warned that
one person’s property may not be taken for the benefit of another private person without a
Justifying public purpose ....” Thompson v. Consol. Gas Utils. Corp., 300 U.S. 55, 80
(1937) (emphasis added).

During the first 150 years of the Republic’s existence, the definition of “public use” oscil-
lated between narrow and broad formulations. E.g., 13 POWELL, supra note 10, §
79F.03[3][a]-[b], at 79F-27 to 79F-32. Under the narrow formulation, public use literally
meant that the property must be used by the public, or that the public must have the op-
portunity to use the property taken. Kelo v. City of New London, No. 557299, 2002 Conn.
Super. LEXIS 789, at *77 (Conn. Super. Ct. Mar. 13, 2002). The broad formulation of pub-
lic use meant simply that the condemnation engendered some public advantage. Id. Al-
though the Court had wavered in the past regarding the interpretation—whether broad or
narrow—it would accord public use, Cotton Duck heralded its acceptance of the broad
view. 13 POWELL, supra note 10, § 79F.03[3]([bl(i]-[ii]), at 79F-29 to 79F-30. Since that
time, the broad interpretation has only become broader. See Berman v. Parker, 348 U.S.
26, 33 (1954) (holding that it was within Congress’s power to consider health and aesthetic
values when enacting redevelopment legislation); see also Hawaii Hous. Auth. v. Midkiff,
467 U.S. 229, 244 (1984) (holding that state legislatures are as competent as Congress to
make eminent domain determinations).
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is dangerous. One incroachment leads to another; precedent gives
birth to precedent; what has been done may be done again; thus
radical principles are generally broken in upon, and the constitu-
tion eventually destroyed.”**® The previous section discussed the
original meaning of “public use” in the context of governmental
takings and outlined the adjustments—though minor—that were
made to that conception. For more than a century and a half, the
integrity of that framework persisted; government could constitu-
tionally take private property either for its own use, or for trans-
fer to another private individual when the property would be used
to directly benefit the general public. The scope of eminent do-
main did not remain static, though, and in 1954 it underwent a
dramatic expansion.

1. Berman v. Parker'*®

After World War II, Congress resolved to redevelop Washing-
ton, D.C. into a model city, declaring that it was “to be the policy
of the United States to protect and promote the welfare of the in-
habitants of the seat of the Government by eliminating . . . injuri-
ous conditions” such as “substandard housing,” “blighted areas,”
and the practice of using “buildings in alleys as dwellings for hu-
man habitation.”’®® Finding all these social ills offensive to the
public health, welfare, safety, and morals, Congress determined
to improve the city’s plight “by employing all means necessary
and appropriate for the purpose” of redevelopment.'®® Congress
further found that the extent of the injurious conditions was so
widespread as to preclude a solution through the natural opera-
tion of private enterprise alone.'®™ The success of Washington’s
redevelopment efforts would therefore hinge upon a great degree
of governmental participation.’®® To that end, Congress declared
“the acquisition and the assembly of real property and the leasing

148. Vanhorne’s Lessee v. Dorrance, 2 U.S. (2 Dall.) 304, 311-12 (1795).

149. 348 U.S. 26 (1954).

150. District of Columbia Redevelopment Act of 1945, ch. 736, § 2, 60 Stat. 790, 790
(1946).

151. Id. Congress is of course the principal and exclusive governing organization in the
District of Columbia, and is so by the explicit language of the Constitution. U.S. CONST.
art. 1., § 8, cl. 17.

152. District of Columbia Redevelopment Act of 1945 § 2.

153. Id.
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or sale thereof for redevelopment . .. to be a public use.”* Once

enough realty had been acquired, the land would then be trans-
ferred to public agencies for the construction of streets, schools,
utilities, and recreational facilities.’”® Any real estate remaining
after distribution to public agencies could then be leased or sold
to private individuals or corporations.'®

Plans were soon drafted and adopted that designated certain
areas of Washington as priorities for redevelopment.’® Private
properties situated in certain designated areas were condemned,
their owners paid fair market value for their loss, and the titles to
the lands transferred to the government.'® Naturally, the prop-
erty owners—of which Berman was one—objected to this forced
sale, and in Berman v. Parker appealed their cause to the Su-
preme Court of the United States.'®

In a unanimous opinion, the Supreme Court affirmed Con-
gress’s exercise of eminent domain.'® The Court began its analy-
sis by considering the extent of Congress’s regulatory power over
Washington, D.C., concluding that the scope of its authority “in-
cludes all the legislative powers which a state may exercise over
its affairs. . . . [It is] what traditionally has been known as the po-
lice power.”® Though the full extent of the authority bound
within Congress’s police powers went largely undefined, the
Court offered public safety, public health, morality, peace and
quiet, and law and order as among “the more conspicuous exam-
ples” of its permissible exercise.’®® From this proposition the
Court reasoned that legislatures are better suited to serve the
public’s needs through social legislation than the judiciary, which
must therefore defer to the discretion of legislatures when acting
pursuant to a valid exercise of the legislature’s police powers.!®?

The Court’s inquiry then moved to consider whether Congress’s
condemnations fell within the scope of its police power, for if the

154. Id.

155. Id. § 7(a).

156. Id. § 7(b), (f).

157. Berman v. Parker, 348 U.S. 26, 30-31 (1954).
158. See generally id. at 36.

159. Id. at 28.

160. Id. at 36.

161. Id. at 31-32.

162. Id. at 32.

163. Id.



2005] THE KELO THRESHOLD 1301

condemnations were “within the authority of Congress, the right
to realize [the property] through the exercise of eminent domain
[would be] clear.”® Approaching its analysis with due deference
to Congress’s legislative determinations, the Court had little
trouble justifying the condemnations as an exercise of the tradi-
tional police power. “Miserable and disreputable housing condi-
tions may . . . spread disease and crime and immorality.”®® Under
such conditions, then, legislatures are fully justified in condemn-
ing blighted property.'®

Although at this point in the analysis the Court had justified
Congress’s condemnation of blighted property, it had not yet up-
held the condemnation of the petitioner’s property. Berman was a
business owner whose store was located in one of the most
blighted areas of Washington.'®” Though the area surrounding his
business was a slum, Berman contended that his individual prop-
erty was not blighted.'® As a result, condemning his upstanding
business and the property on which it set not only failed to serve
a public interest, but also defied the public conscience.'®®

The Court circumvented considering whether Berman’s busi-
ness was sufficiently blighted by declaring, without precedent or
analysis, that “[plroperty may of course be taken... which,
standing by itself, is innocuous and unoffending. . . . If owner af-
ter owner were permitted to resist these redevelopment programs
on the ground that his particular property was not being used
against the public interest, integrated plans for redevelopment
would suffer greatly.”"

The precedent Berman established was both multifaceted and
sweeping. First, the definition of “public use” as set forth in the
Fifth Amendment was no longer limited to merely actual gov-
ernmental use or uses benefiting the public directly. The defini-
tion had now swelled to include legislative actions occurring
within the scope of the condemning authority’s police power.'”

164. Id. at 33.

165. Id. at 32.

166. See id. at 33.

167. See id. at 30-31.

168. Id. at 31.

169. See id.

170. Id. at 35.

171. See supra text accompanying notes 143-47.
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Second, as the judiciary would pay great deference to legislative
determinations, the Court would consider its role in determining
whether the legislature properly had exercised its police power
“an extremely narrow one.”” Third, and relatedly, the rights of
the individual with respect to his private property had been un-
equivocally subjugated to any rational public interest the state
may have in that property.!” In short, the private estate of an in-
dividual was no longer “holy,” “sacred,” or “inviolable” as Justice
Patterson proclaimed;'™ rather, Berman established the proposi-
tion that the only property safe from condemnation is that which
has no public utility.!'”™ “The rights of [the] property owners are
satisfied when they receive that just compensation which the
Fifth Amendment exacts as the price of the taking.”™

2. Hawaii Housing Authority v. Midkiff*""

Thirty years after Berman, the Supreme Court once again had
the opportunity to consider the scope of eminent domain, though
in a context different from urban redevelopment. Prior to Ha-
waii’s admission as a state in 1959, private ownership of Hawai-
ian property was nearly nonexistent.!”® Since Hawaii’s first colo-
nization by Polynesian settlers, the islands had existed under a
high chieftain who controlled all dispositions of property and es-
sentially held Hawaii’s land in trust for all its citizens.'” Once

172. Berman, 348 U.S. at 32.
1738. In Berman, for example, the Court makes this plainly clear: “If owner after owner
were permitted to resist these redevelopment programs on the ground that his particular
property was not being used against the public interest, integrated plans for redevelop-
ment would suffer greatly. . . . [Clommunity redevelopment programs need not, by force of
the Constitution, be on a piecemeal basis.” Id. at 35.
174. Vanhorne’s Lessee v. Dorrance, 2 U.S. (2 Dall.) 304, 311, 314 (1795).
175. See, e.g., Petition for a Writ of Certiorari at 6-7, Kelo v. City of New London, ___
U.S. __(2005) (No. 04-108).
[E]lconomic development condemnations can occur in any area, as long as the
city can conceive of a possibly more profitable use of the property that might
therefore produce more tax dollars. Any home can be condemned because few
if any homes generate as much tax revenue or as many jobs as an office build-
ing; any small or medium-sized business can be condemned because the land
will always produce more taxes as a larger business.

Id.

176. Berman, 348 U.S. at 36 (emphasis added).

177. 467 U.S. 229 (1984).

178. Id. at 232.

179. Id.
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Hawaii attained statehood, its monarchy was permanently dis-
solved, though Hawaii’s historical pattern of land occupancy per-
sisted.’® A study commissioned by the Hawaii Legislature found
that most of the state’s land was owned by a small number of
very wealthy landowners.”®! The effect of having so much of the
state’s land concentrated in the hands of so few had artificially in-
flated the price of realty; Hawaii’s citizens, rather than owning
property, had little choice but to lease land from these landhold-
ers.'® To remedy this undesirable social condition, Hawaii pro-
posed to break up the oligopoly of land ownership and allow for
property to be publicly distributed at its fair market value
through the state’s use of eminent domain—an action to which
the landholders strongly objected.'®

The Supreme Court began its analysis of Midkiff with Berman,
inquiring whether Hawaii’s plan for land redistribution fell
within the scope of the state’s traditional police powers and
thereby served a legitimate public interest.’® The answer to this
was in the affirmative. “Regulating oligopoly and the evils associ-
ated with it is a classic exercise of a State’s police powers”*—
doubtless for its protection and promotion of society’s general wel-
fare. The Court next considered whether Hawaii’s means of exer-
cising eminent domain were rational.® Finding the process em-
ployed by the state to be both comprehensive and reasonable, this
too was upheld.’®” “When the legislature’s purpose is legitimate
and its means are not irrational,” the exercise of eminent domain
satisfies the requirements of the Fifth Amendment, and takings
such as Hawaii’s are deemed constitutionally permissible.'®®

Midkiffs significance to the development of the modern doc-
trine of eminent domain is in its confirmation of the extensive

180. Id.

181. Id. The degree of concentration was severe. Forty-nine percent of Hawaii’s land
was classified as government property, either state or federal. Forty-seven percent of the
state’s remaining land belonged to only seventy-two private landowners, leaving just four
percent of the state for other private ownership. With respect to the seventy-two large-
landholders, eighteen owned 21,000 acres or more. Id.

182. Id. at 232-33.

183. Id. at 233.

184. Id. at 239-42.

185. Id. at 242.

186. Id. at 242—43.

187. Id. at 243.

188. Id. at 242—43.
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latitude granted to legislatures as recognized in Berman. Indeed,
the Court plainly states that the public use requirement of the
Fifth Amendment is “coterminous with the scope of a sovereign’s
police powers.””® Midkiff also more clearly illustrates the due
process analysis in which the Court engages in testing the valid-
ity of a challenged exercise of eminent domain. The Court will
first assess whether the stated purpose of a proposed condemna-
tion is within the reasonable ambit of the condemning authority’s
police power.'® Consistent with Berman, though, the condemning
authority’s action is entitled to a strong degree of deference and is
therefore presumptively valid.”" Should the condemning author-
ity satisfy the first criterion, the second inquiry moves to examine
whether the condemnation is a rational means of achieving the
stated public interest implicated in the condemnation.'®? This,
too, is subject to great deference.'®?

An individual whose property is facing condemnation may cer-
tainly feel as though the deck is stacked against him. With great
deference extended to legislatures out of respect for the separa-
tion of powers, the individual property owner is left to face a
mountain of adverse presumptions with no assistance from the
judiciary. Justice O’Connor, writing for the majority in Midkiff,
stated that there remains “a role for courts to play in reviewing a
legislature’s judgment of what constitutes a public use, even
when the eminent domain power is equated with the police
power.” To date, however, that role has consisted of little more
than a rubber stamp approving condemnations of private prop-
erty.

D. Revolution and Counter-Revolution in the States

At the same time that the federal government was endorsing
the broad application of public use as a matter of constitutional

189. Id. at 240. “Evidently, the Court meant that any of the purposes served by the po-
lice power (safety, health, morals and general welfare) may also be attained at the election
of the sovereign by use of the power of eminent domain.” 13 POWELL, supra note 10, §
79F.03[31[b] [iii), at 79F-32.

190. Midkiff, 467 U.S. at 240.

191. Id. at 240-41.

192. Id. at 241.

193. Id.

194. Id. at 240.
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interpretation, many states were following suit within their own
jurisdictions. In Michigan, the supreme court held that the con-
demnation of private homes for the construction of an automotive
manufacturing facility was a justifiable public use, because eco-
nomic welfare—and by connection, job creation—was a matter of
public interest traditionally entrusted to the protection of the
state.’® While condemnations of real estate for economic devel-
opment are rather commonplace in modern America,'®® eminent
domain may also be exercised over intangible personal prop-
erty.”” In California, for example, the City of Oakland legiti-
mately condemned the trademark for the Oakland Raiders after
the franchise threatened to relocate to another city.!*® Expansive
interpretations of what constitutes public use are therefore not
relegated strictly to the federal judiciary, but have over time
emerged as a national phenomenon.

This is not to say, however, that courts of the several states
have uniformly adopted the broad formulation of public use. To
the contrary, the pendulum of public use in many states is swing-
ing back toward the narrow construction.'® As a consequence,
there is presently no consensus on what the constitutional defini-
tion of public use is.?®

195. Poletown Neighborhood Council v. City of Detroit, 304 N.W.2d 455, 459 (Mich.
1981) (per curiam). This precedent was recently overturned, however, in County of Wayne
v. Hathcock, 684 N.W.2d 765, 787 (Mich. 2004), signaling a constriction in Michigan of the
meaning of public use.

196. See generally BERLINER, supra note 16, at 3 (“Eminent domain for private use
happens all over the country, and local governments and developers regularly force resi-
dents and business out by threatening eminent domain.”).

197. E.g., City of Oakland v. Oakland Raiders, 646 P.2d 835, 840 (Cal. 1982).

198. Id. at 837. California’s definition of public use as set forth in this decision is im-
mensely broad. “It is not essential that the entire community, or even any considerable
portion thereof, shall directly enjoy or participate in an improvement in order to constitute
a public use.” Id. at 841 (quoting Fallbrock Irrigation Dist. v. Bradley, 164 U.S. 112, 161—
62 (1896)).

199. E.g., Bailey v. Myers, 76 P.3d 898, 901 (Ariz. 2003) (holding that the condemna-
tion of a privately owned business for the purpose of redeveloping the property into other
privately owned businesses is not a legitimate exercise of eminent domain); Southwestern
Illinois Dev. Auth. v. Nat’l City Envtl., L.L.C., 768 N.E.2d 1, 11 (Ill. 2002) (“The power of
eminent domain is to be exercised with restraint, not abandon.”); Georgia Dep’t of Transp.
v. Jasper County, 586 S.E.2d 853, 856 (S.C. 2003) (“However attractive the proposed pro-
ject, however desirable the project from a government planning point of view, the use of
the power of eminent domain for such purposes runs squarely into the right of an individ-
ual to own property and use it as he pleases.”) (quoting Karesh v. City Council of Charles-
ton, 247 S.E.2d 342, 345 (S.C. 1978)).

200. See generally Petitioners’ Brief, supra note 21, at 10-20.
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IV. LOOKING AHEAD

A. Applying the Due Process Analysis to Kelo

Taken together, Berman and Midkiff establish the proposition
that governments at both the state and federal levels may legiti-
mately exercise their respective powers of eminent domain to
condemn a private individual’s property if the purpose of the con-
demnation is rationally related to protecting or promoting the
health, welfare, safety, or morals of the public.?®’ In the context of
urban renewal, these precedents have been commonly supposed
to provide municipal governments with the power to condemn
private property for “economic development”—a purpose which, if
valid, is almost certainly grounded in the welfare of the commu-
nity. Consistent with the due process analysis set forth in Ber-
man and Midkiff, then, Kelo may be reduced to two inquiries:
first, whether New London legitimately exercised its authority to
condemn the Fort Trumbull properties; and second, whether New
London’s means in condemning the property were rationally re-
lated to its ends.

To the first inquiry—and assuming that the Supreme Court
applies no new standards—New London’s decision to exercise
eminent domain to take the Fort Trumbull properties would very
likely be upheld. Consistent with Berman, a legislature need only
assert that the proposed taking will serve some public use by
promoting an interest protected within the scope of its police
powers.?%? “[W]hen the legislature has spoken, the public interest
has been declared in terms well-nigh conclusive. In such cases the
legislature, not the judiciary, is the main guardian of the public
needs to be served by social legislation . . . .”?®® In other words, an
exercise of eminent domain generally serves a legitimate public
purpose when the condemning authority says it does.?**

201. See supra notes 171-73, 184-89 and accompanying text.

202. Berman v. Parker, 348 U.S. 26, 32 (1954).

203. Id.

204. Though not entirely precluded from examining a legislature’s relation of a con-
demnation to its purported public utility, “[tlhe role of the judiciary in determining
whether [the condemnation] is being exercised for a public purpose is an extremely narrow
one.” Id. Indeed, courts are directed to uphold a legislature’s judgment “as to what consti-
tutes a public use ‘unless the use be palpably without reasonable foundation.” Hawaii
Hous. Auth. v. Midkiff, 467 U.S. 229, 241 (1984) (quoting United States v. Gettysburg
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In Kelo, New London and the Connecticut legislature had both
declared that economic development was necessary to the city's
continued subsistence and prosperity and recognized that, with-
out immediate redevelopment, New London’s prospects for a more
commercially vibrant future would continue to wane.?® In con-
trast to Berman, however, it was never contended that Fort
Trumbull was blighted,?® only that New London’s economic vital-
ity depended upon its ability to attract commercial investment
and increase its annual tax revenue.?’” This, in turn, depended on
Fort Trumbull’s wholesale condemnation and redevelopment.?%® If
the Court’s eminent domain jurisprudence holds steady and it
remains the case that governments need only demonstrate the ex-
istence of some rational relationship between a condemnation and
a matter of public interest, the constitutionality of New London’s
condemnations will likely be recognized.

The Kelo decision is by no means a foregone conclusion, though.
The Court may very well find—as the Connecticut trial court
judge found*®—that a rational relationship did not exist between
New London’s condemnations and the purpose of those condem-
nations. Certainly, Fort Trumbull’s condemnation will provide
the space necessary for New London’s large-scale economic rede-
velopment, and to that end there is a relationship between the
condemnations and public welfare.?’? But is it a rational relation-
ship? Coursing through this inquiry is an undeniable irony. New
London’s expressed purpose in condemning Fort Trumbull is eco-
nomic redevelopment, consisting of job creation and revenue gen-
eration, which will thereby ultimately serve the general public
welfare.?”! What could be more destructive to the welfare of a peo-

Elec. Ry. Co., 160 U.S. 668, 680 (1896)).

205. See supra text accompanying notes 23—41.

206. Mansnerus, supra note 5.

207. See Respondents’ Brief, supra note 9, at 1-3.

208. Id. at 6-8.

209. Under the Takings Clause of the U.S. Constitution, “no one’s property can be
taken even if compensation is offered unless it is taken for a public use. Therefore, the de-
fendant government entities cannot make an exclusive claim to the public interest, the
public has recognized the interest the plaintiffs should have as of right in their property.”
Kelo v. City of New London, No. 557299, 2002 Conn. Super. LEXIS 789, at *336 (Conn.
Super. Ct. Mar. 13, 2002) (emphasis added). The inference drawn by the court is that the
public use of a condemnation is rational insofar as it sufficiently outweighs society’s gen-
eral interest in protecting the individual’s security in his private property.

210. See supra note 33 and accompanying text.

211. See supra notes 44-62 and accompanying text.
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ple, though, than to know that their government could foreclose
on their private homes and businesses at any moment, have them
condemned, and grant the land to another private citizen who can
make a more efficient use of the property than the present occu-
pant? As a consequence, while the promotion of the public’s gen-
eral welfare is an interest that New London may legitimately pro-
tect pursuant to its police powers, it would be difficult to identify
the rational relationship between New London’s means—evicting
citizens from their homes through condemnation—and its end—
economic development.

B. A Potential Solution: Striking a Balance Between Berman and
Kelo

In modern America, economic development and urban revitali-
zation are increasingly becoming essential to the maintenance of
well-managed cities and well-preserved greenspace.*? But the
exigencies of contemporary municipal planning and commercial
investment should not be so highly esteemed as to allow their ex-
ercise to disintegrate the fundamental social relationships among
the individual, his property, and his government that have de-
fined our Republic. The wisest decision is one that protects both
interests—that of the government in promoting public welfare
and that of the citizen in having security in his property. Kelo
provides a timely opportunity for striking a prudent balance be-
tween the two.

Indeed, Kelo’s lasting legacy may very well be the establish-
ment of an eminent domain threshold, a point beyond which cer-
tain condemnations are held illegitimate. Although the basic
framework first set forth in Berman would continue to apply and
legislatures would still enjoy a great amount of judicial deference,
condemnations under a new analysis would be justified only if
there were a critical mass of public interests implicated. On one
side of the Kelo threshold—where condemnations in the public in-
terest are found legitimate—facts and circumstances similar to
Berman would exist. Legitimate condemnations would demand
more justification than mere economic redevelopment, implicat-
ing other aspects of the police power. On the other side of the

212. See generally URBAN PLANNING (Andrew L. Cavin ed., 2003).
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threshold, however, are facts similar to Kelo. A legitimate public
interest such as the generation of tax revenue may be at stake,
but on the whole the harm done to the security of individuals in
their private property outweighs the general public utility. To
satisfy the due process analysis under, this proposed framework,
the condemning authority would need to show that the rational
relationship between its condemnation and the public interest is
sufficiently compelling to prevail against the rights of a private
property owner.

There is every indication that the Supreme Court is prepared
to establish such a test. While the constitutionality of New Lon-
don’s condemnations could be decided in either way, the mere fact
that certiorari was granted provides tremendous insight into how
the Court will approach the analysis in Kelo. After Berman and
Midkiff, the scope of power wielded by the government regarding
eminent domain is near plenary. If Kelo is decided in favor of New
London, then the current doctrine of eminent domain will be left
largely unchanged. Kelo, like Midkiff, would come to be known as
additional confirmation of the latitude granted to governments to
exercise their power of eminent domain. Audiences before the
Court, though, are rare and not granted without good cause.
While Kelo may prove to be nothing more than a rubber stamp on
existing government practices, it is more likely that Kelo will set
forth a new principle limiting the scope of legitimate governmen-
tal condemnations.?'?

Should the Supreme Court in fact establish a new test consis-
tent with the principles outlined above, New London’s takings
would fail constitutional muster. New London has based much of
its justification on the fact that redevelopment will generate more
tax revenue.?™ If such a justification were upheld, there would be
very little limit to what properties could be taken by the govern-
ment and for how insignificant of a purpose.?”® While the addi-
tional tax revenue at stake in Kelo is several hundred t,housand

213. Though the role of the judiciary in determining whether the power of eminent do-
main is being exercised for a public purpose is an “extremely narrow one,” Berman v.
Parker, 348 U.S. 26, 32 (1954), “[tlhere is, of course, a role for courts to play in reviewing a
legislature’s judgment of what constitutes a public use, even when the eminent domain
power is equated with the police power.” Hawaii Hous. Auth. v. Midkiff, 467 U.S. 229, 240
(1984).

214. Petitioners’ Brief, supra note 21, at 2.

215.  See supra note 173 and accompanying text.
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dollars, the next case to test such expansive limits may only be
several hundred dollars, perhaps even less. In contrast, the public
interest in protecting private property—though not insurmount-
able—must always be considered great. On balance, the harm
wrought against property security would seem more substantial
than the benefits rendered through the condemnations. Under
the threshold set forth above, New London’s expropriation—and
those in similar fashion presently occurring across the United
States—would cease permanently.

V. CONCLUSION

Though the scope of the government’s power to condemn the
property of individuals has waxed since the founding of the Re-
public, the centrality—and indeed, the necessity—of private
property to the maintenance of a durable society has remained
constant. In the past fifty years, Americans have witnessed a
steady erosion of their property rights, watching them slip before
their eyes into an unfathomable stream of public use. Certainly,
to be effective, both the federal and state governments must be
endowed with sufficient power to ensure the solvency of the Un-
ion. This requires the authority to regulate, within appropriate
jurisdictions, the health, welfare, safety, and morals of the con-
stituency. But government is due only a certain amount of lati-
tude, above and below which its power must not be allowed; for in
both excesses and abscesses, the power of the state can lead to
the destruction of fundamental rights. The modern trend has
been toward having an excess of power—of allowing governments
to take property in the public’s name for what is essentially pri-
vate development. The dangers from the persistence of such a
trend are manifold; the benefits, few; the stakes, high. Under cur-
rent law, governments may exercise their powers of condemna-
tion to the fullest extent of their sovereign authority. It can only
be presumed that, by granting certiorari to Kelo, the Supreme
Court has every intention of refining the relationships among the
individual, his property, and his government by establishing a
threshold by which to test condemnations, and of reining in fu-
ture abuses of the despotic power of eminent domain.

Steven E. Buckingham



