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INCORPORATING COLLATERAL CONSEQUENCES
INTO CRIMINAL PROCEDURE

Paul T. Crane”

A curious relationship currently exists between collateral
consequences and criminal procedures. It is now widely
accepted that collateral consequences are an integral
component of the American criminal justice system. Such
consequences shape the contours of many criminal cases,
influencing what charges are brought by the government, the
content of plea negotiations, the sentences imposed by trial
judges, and the impact of criminal convictions on defendants.
Yet, when it comes to the allocation of criminal procedures,
collateral consequences continue to be treated as if they are
external to the criminal justice process. Specifically, a
conviction’s collateral consequences, no matter how severe,
are typically treated as irrelevant when determining whether
a defendant is entitled to a particular procedural protection.

This Article examines that paradoxical relationship and,
after identifying a previously overlooked reason for its
existence, provides a framework for incorporating collateral
consequences into criminal procedure. Heavily influenced by
concerns of practicality and feasibility, the proposed
methodology establishes a theoretically coherent path
forward that requires only modest adjustments to existing
doctrines. After setting forth the three-step framework, the
Article applies its insights to the two most hallowed rights in
our criminal justice system: the constitutional right to counsel
and the constitutional right to a jury trial.
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1. INTRODUCTION

Collateral consequences of conviction have recently received
extensive attention from the legal profession! and legal academy.2
And rightly so. Collateral consequences—which include sanctions
like removal from the United States,3 sex offender registration,4
firearm prohibitions, and disqualifications from public benefitsé—
are frequently the most important result of a criminal conviction.
Collateral consequences impact, often deeply, the lives of millions of
criminal defendants each year.” Such collateral consequences also
shape the contours of many criminal cases, influencing what charges
are brought by the government, the content of plea negotiations
between prosecutors and defense counsel, and sentences imposed by

1. See, e.g., Padilla v. Kentucky, 559 U.S. 356, 359 (2010); UNIF.
COLLATERAL CONSEQUENCES OF CONVICTION ACT (NAT'L. CONFERENCE OF COMM'RS
ON UNIF. STATE LAWS 2010); STANDARDS FOR CRIMINAL JUSTICE, COLLATERAL
SANCTIONS AND DISCRETIONARY DISQUALIFICATION OF CONVICTED PERSONS
§ 19-1.1-1.2 (AM. BAR ASS'N 3d ed. 2004).

2. See, e.g., Gabriel J. Chin & Richard W. Holmes, Jr., Effective Assistance
of Counsel and the Consequences of Guilty Pleas, 87 CORNELL L. REV. 697, 718—
19 (2002); Gabriel J. Chin, What Are Defense Lawyers For? Links Between
Collateral Consequences and the Criminal Process, 45 TEX. TECH L. REV. 151, 155
(2012); Michael Pinard, An Integrated Perspective on the Collateral Consequences
of Criminal Convictions and Reentry Issues Faced by Formerly Incarcerated
Individuals, 86 B.U. L. REV. 623, 624-25 (2006) [hereinafter Pinard, An
Integrated Perspective]; Michael Pinard, Reflections and Perspectives on Reentry
and Collateral Consequences, 100 J. CRIM. L. & CRIMINOLOGY 1213, 1214 (2010)
[hereinafter Pinard, Reflections and Perspectives]; Jenny Roberts, The Mythical
Divide Between Collateral and Direct Consequences of Criminal Convictions:
Involuntary Commitment of “Sexually Violent Predators,” 93 MINN. L. REV. 670,
672 (2008).

3. Chin, supra note 2.

4. Pinard, Reflections and Perspectives, supra note 2.

5. Chin, supra note 2, at 159-60.

6. Id. at 155.

7. Jenny Roberts, Ignorance is Effectively Bliss: Collateral Consequences,
Silence, and Misinformation in the Guilty Plea Process, 95 IowA L. REV. 119, 126—
128 (2009).
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trial judges.® In short, collateral consequences are an integral
component of the American criminal justice system.

But collateral consequences remain on the outside of the criminal
justice process in one critical respect: a conviction’s collateral
consequences, no matter how severe, are typically treated as
irrelevant when determining whether a defendant is entitled to a
particular procedural protection. Several important procedural
entitlements are allocated only to some criminal defendants. For
example, only some criminal defendants receive the right to counsel,
the right to a jury trial, the right to a preliminary hearing, the right
to a grand jury, or the right to heightened levels of discovery.? And
the determination of whether a defendant receives any one of these
protections is based solely on a single sanction—imprisonment.10 In
other words, when it comes to deciding how to distribute procedural
entitlements to criminal defendants, potential collateral
consequences of conviction are rarely, if ever, considered. In this
respect, collateral consequences continue to be treated as if they are
external to the criminal justice process—an approach that not only
blinks reality but also has the pernicious effect of depriving
defendants facing severe sanctions from procedures designed to
increase accuracy and fairness.

The persistence of this paradox—that collateral consequences are
integral to the criminal justice system but are peripheral to the
allocation of procedural entitlements—presents something of a
puzzle. If collateral consequences have been widely recognized as
critically important to those processed through the criminal justice
system and to those processing the system, why do such consequences
continue to remain unaccounted for when distributing procedural
entitlements to criminal defendants? This question, and the
relationship between collateral consequences and procedural
entitlements more generally, has received sparingly little attention
from the academy. While the impact collateral consequences have on
criminal defendants post-conviction has received thorough scrutiny
from scholars,!! the potential impact of collateral consequences on the
front-end of the criminal justice process—namely, how collateral

8. See infra Subpart I11.B.
9. Many criminal defendants do not receive most or even any of these
procedural protections. For more, see infra Part II.

10. Paul T. Crane, Charging on the Margin, 57 WM. & MARY L.. REV. 775, 808
(2016).

11. See, e.g., Nora V. Demleitner, Preventing Internal Exile: The Need for
Restrictions on Collateral Sentencing Consequences, 11 STAN. L. & POL’Y REV. 153,
154-55 (1999); Pinard, An Integrated Perspective, supra note 2; Jeremy Travis,
Invisible Punishment: An Instrument of Social Exclusion, in INVISIBLE
PUNISHMENT: THE COLLATERAL CONSEQUENCES OF MASS IMPRISONMENT 15, 15-16
(Marc Mauer & Meda Chesney-Lind eds., 2002).
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consequences intersect with procedural entitlements—has been
largely overlooked.!2

This Article’s first contribution is identifying a thus far
underappreciated reason for why courts and legislatures have failed
to incorporate collateral consequences into the allocation of criminal
procedures: incorporating collateral consequences requires courts and
legislatures to engage in difficult line-drawing decisions given the
various incommensurability issues raised by collateral consequences,
thereby discouraging them from undertaking the project in the first
place.

More specifically, several significant conceptual and practical
questions arise once one looks beyond imprisonment when deciding
how to allocate procedural protections across defendants. For
example, should all potential collateral consequences be considered,
or only some? What about collateral consequences that are imposed
by another sovereign—Ilike federal collateral consequences that flow
from a state conviction? What about collateral consequences that are
ultimately imposed at the discretion of an administrative body—Ilike
ineligibility for certain public welfare benefits or other forms of
financial assistance? What about collateral consequences that do not
uniformly apply to all defendants—Ilike immigration consequences
that apply only to noncitizens? And what makes a potential collateral
consequence, or constellation of consequences, sufficiently severe so
as to warrant heightened procedural protections?

The few courts to have considered some of these important
questions have struggled to produce coherent, let alone consistent,
answers. Courts have not only reached conflicting results,!3 but those

12. To the extent there has been a discussion about collateral consequences
and procedural rights, the focus has been on what advice defense counsel must
provide their clients. See, e.g., Chin & Holmes, supra note 2; Roberts, supra note
7, at 148-49; Gabriel J. Chin, Making Padilla Practical: Defense Counsel and
Collateral Consequences at Guilty Plea, 54 HOw. L.J. 675, 678 (2011); Chin, supra
note 2, at 156-58; Jenny Roberts, Proving Prejudice, Post-Padilla, 54 How. L.dJ.
693, 719-20 (2011). This scholarly focus on advice by defense counsel is
unsurprising given the Supreme Court’s decision in Padilla v. Kentucky (2010),
which now requires counsel to advise defendants on potential immigration
consequences prior to pleading guilty. See Padilla v. Kentucky, 559 U.S. 356,
359-60 (2010).

13. For example, a recent division of authority involves whether a defendant
subject to removal from the United States upon conviction is constitutionally
entitled to a jury trial. The District of Columbia Court of Appeals, for instance,
recently became the first court to hold that a defendant facing deportation does
have the right to demand a jury trial. See Bado v. United States, 186 A.3d 1243,
1246-47 (D.C. 2018). The New York Court of Appeals soon followed suit, also
holding that a defendant facing deportation is entitled a jury trial under the Sixth
Amendment. See People v. Suazo, 118 N.E.3d 168, 172 (N.Y. 2018). In reaching
these conclusions, the D.C. and New York high courts diverged from courts like
the Nevada Supreme Court, which held that defendants facing deportation upon
conviction do not have a constitutional right to a jury trial. See Amezcua v.
Eighth Judicial Dist. Court, 319 P.3d 602, 605 (Nev. 2014).
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courts that arrive at the same conclusion often give competing
rationales for their respective decisions.4 And no court has sought to
establish a comprehensive approach to incorporating collateral
consequences, instead focusing on the specific consequence and
particular procedure before them in a given case.

The academy also has largely eschewed the enterprise of
incorporating collateral consequences into criminal procedure, and
the few scholars and commentators to have examined the intersection
of collateral consequences and criminal procedures have done so in
fairly limited ways. Some scholars, for example, have focused on a
single collateral consequence (immigration) and single procedural
entitlement (right to counsel).!> Others have argued for the universal

In the context of whether a defendant facing the threat of sex offender
registration is entitled to a jury trial, all but one court to consider the issue has
said “no.” See, e.g., Ivy v. United States, No. 5:08-CR-00021-TBR, 2010 WL
1257729, at *4 (W.D. Ky. Mar. 26, 2010); Rauch v. United States, No. 1:07-CV-
0730 WMW, 2007 WL 2900181, at *3—-4 (E.D. Cal. Sept. 28, 2007); Thomas v.
United States, 942 A.2d 1180, 1186 (D.C. 2008); People v. Danthuluri, 923
N.Y.S.2d 814, 816 (N.Y. App. Term 2011). But see Fushek v. State, 183 P.3d 536,
540, 543-44 (Ariz. 2008) (holding that a defendant facing sex offender
registration is entitled to a jury trial under state constitution because that
collateral consequence (1) “ar[o]se directly from statutory Arizona law”; (2) is
“severe”; and (3) applies “uniformly to all persons convicted of a particular
offense”).

In the context of firearm prohibitions, courts have similarly rejected arguments
for heightened procedures with regularity. See, e.g., United States v. Chavez, 204
F.3d 1305, 1314 (11th Cir. 2000) (“We hold that the prohibition of firearm
possession by persons convicted of a misdemeanor crime of domestic violence is
not so serious as to entitle them to a jury trial for a presumptively petty offense.”);
United States v. Jardee, No. 4:09-mj-091, 2010 WL 565242, at *4 (D.N.D. Feb.
12, 2010); United States v. Combs, No. 8:05CR271, 2005 WL 3262983, at *3 (D.
Neb. Dec. 1, 2005); Amezcua, 319 P.3d at 605. But see United States v. Smith,
151 F. Supp. 2d 1316, 1318 (N.D. Okla. 2001) (finding that a lifetime ban on
firearm possession warrants affording the defendant a right to a jury trial).

14. Compare Amezcua, 319 P.3d at 605 (rejecting claim that the threat of
deportation entitled a defendant to a jury trial because it arises out of federal
law, not Nevada law), with Fretes-Zarate v. United States, 40 A.3d 374, 378-79
(D.C. 2012) (rejecting claim that the threat of deportation entitled defendant to a
jury trial because that collateral penalty was not one “the trial judge had the
authority to impose” and was a “hypothetical penalt[y] that could arise only in
separate civil and administrative proceedings”).

15. A thoughtful piece on this score is Alice Clapman’s Petty Offenses, Drastic
Consequences: Toward a Sixth Amendment Right to Counsel for Noncitizen
Defendants Facing Deportation, 33 CARDOZO L. REV. 585 (2011). In that article,
Clapman argues that “Padilla has implications beyond the scope of a defense
attorney’s obligations to his client, and specifically that it supports a re-
examination of the now-classical rule that defendants who do not face
incarceration have no right to counsel, at least to the extent of expanding that
rule to include deportation.” Id. at 617-18. Notably, Clapman’s article only
examines whether the right to counsel should be expanded for defendants facing
potential immigration consequences. She does not explore other procedural
entitlements or other collateral consequences.
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expansion of the right to counsel given the increased prevalence of
collateral consequences generally.l6 But none have charted a
comprehensive course for incorporating collateral consequences into
criminal procedure.

In a previous work, I argued that collateral consequences should
be accounted for when allocating criminal procedural entitlements
and gave several reasons why that should happen, but left for another
day the difficult question of how to incorporate collateral
consequences into criminal procedure.l” This Article now tackles that
important question and, in so doing, explains how courts and
legislatures can incorporate collateral consequences into the
allocation of criminal procedural entitlements.

This Article’s core contribution is providing a framework for
incorporating collateral consequences into criminal procedures—a
framework that is theoretically coherent, practically feasible, and
requires only modest adjustments to existing doctrines. My
methodology also alleviates concerns about incommensurability and
establishes a path forward that aligns the allocation of procedural
entitlements with the fact that collateral consequences are often the
most significant sanction of a criminal case. Put simply, the current
distribution of procedural entitlements is based on an outdated
model, where imprisonment is treated as the only significant sanction
imposed upon conviction. That antiquated approach—and the
harmful effects it creates—should be cast aside, and this Article
provides a roadmap for doing so.

This Article proceeds as follows. Part II details the curious
relationship that currently exists between collateral consequences
and criminal procedures and explains why collateral consequences
continue to remain unaccounted for in the distribution of procedural
entitlements.

Other scholars have similarly focused solely on immigration when
considering the potential expansion of procedural protections. See, e.g., Orrie A.
Levy, Due Process and the Post-Padilla Landscape: Balancing the Severity of
Deportation as a Collateral Consequence with a Court’s Traditionally Narrow
Obligation in Accepting a Plea, 11 CARDOZO PUB. L. POL’Y & ETHICS J. 41 (2012)
(examining whether, after Padilla v. Kentucky, trial courts should inform a
defendant of potential immigration consequences before accepting a guilty plea).

16. See, e.g., John D. King, Beyond “Life and Liberty”: The Evolving Right to
Counsel, 48 HARV. C.R.—C.L. L. REV. 1, 34 (2013); Paul Marcus, Why the United
States Supreme Court Got Some (But Not a Lot) of the Sixth Amendment Right to
Counsel Analysis Right, 21 ST. THOMAS L. REV. 142, 189 (2009). But these articles
do not attempt to incorporate collateral consequences into criminal procedure;
they instead seek to dramatically expand one procedural entitlement (the right
to counsel) in part because of the rise of collateral consequences of conviction.

17. See Crane, supra note 10, at 829-31 (describing the salutary effects
incorporation of collateral consequences would have on the criminal justice
system). In fact, I explicitly left unanswered several key questions about
incorporation that this Article now takes up. See id. at 832—33.
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Part III, which represents the heart of the Article, sets forth a
three-step framework for incorporating collateral consequences into
criminal procedure. The first step is ascertaining the theory of
allocation underlying the right at issue. Under my approach, each
procedural entitlement 1is examined individually—it 1is a
right-by-right inquiry. And the first step is identifying not only the
line dividing those defendants who receive a particular right from
those who do not but also the rationale for that dividing line. That
rationale will then inform how collateral consequences can be
incorporated in a way that is consistent within and across existing
doctrines.

The second step is determining which collateral consequences are
eligible for potentially triggering the right at issue. As explained in
more detail below, not every collateral consequence should be
considered for each entitlement. Rather, some collateral
consequences should be excluded from consideration for a given right
based on the allocation theory developed in step one. In order to
facilitate this step, I categorize collateral consequences along three
different dimensions: whether the consequence is automatically
imposed upon conviction, whether it is imposed by the same sovereign
prosecuting the offense, and whether it applies uniformly to all
defendants charged with a particular offense.’® By untangling the
complexities of collateral consequences in this way, courts and
legislatures will now have a handy guide for determining which
collateral consequences should be considered and which should be
excluded at step three.

The third and final step is deciding whether an eligible collateral
consequence 1is sufficiently severe to trigger the procedural
entitlement at issue. The main contribution here is the development
of a rubric for assessing the relative severity of collateral
consequences in terms of functional equivalent of prison time.1?
Because existing doctrines distribute procedural entitlements based
on the metric of imprisonment, I offer a way for grading collateral
consequences consistent with that metric, thereby easing concerns
about incommensurability and slippery slopes.

After setting forth my proposed framework, I then apply its
insights to the two most hallowed rights in our criminal justice
system: the constitutional right to counsel (Part IV) and the
constitutional right to a jury trial (Part V). These applications
demonstrate how my methodology for incorporating collateral
consequences can be applied in practice, providing courts and
legislatures with a model for the incorporation of other rights that are
distributed unevenly across defendants, such as the right to a
preliminary hearing, to a grand jury, and to heightened discovery
from the government.

18. See infra Subpart IV.B.
19. See infra Subpart IV.C.
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II. THE CURRENT RELATIONSHIP BETWEEN COLLATERAL
CONSEQUENCES AND CRIMINAL PROCEDURES

This Part details the curious relationship that currently exists
between collateral consequences and procedural entitlements.
Subpart A provides some basic background about -collateral
consequences—what they are and how they are triggered by criminal
convictions. For ease of exposition, this Article focuses on four leading
collateral consequences: immigration consequences, sex offender
registration and notification requirements, firearm prohibitions, and
disqualifications from public benefits.

Subpart B describes how collateral consequences are deeply
enmeshed in the criminal justice system, including the ways in which
they impact and influence defendants, defense attorneys, prosecutors,
and judges. It also explains that, despite the degree to which
collateral consequences are intertwined with the criminal justice
system, they are not integrated into the determination of which
procedural entitlements a defendant receives.

Subpart C then posits that a primary reason why courts and
legislatures have thus far declined to consider collateral consequences
when allocating procedural entitlements is because of the
line-drawing difficulties and incommensurability issues raised by the
prospect of incorporating collateral consequences into criminal
procedure—the precise complications this Article seeks to ameliorate.

A. Understanding Collateral Consequences

The legal consequences that flow from a criminal conviction are
typically divided into two groups: direct and collateral.20 Direct
consequences are those sanctions that fall “within the sentencing
authority of the state [or federal] trial court.”2! They include the

20. See Roberts, supra note 2, at 678. Criminal convictions also have
significant nonlegal consequences, including adverse effects on private
employment prospects and various forms of social stigma. See John Bronsteen et
al., Happiness and Punishment, 76 U. CHI. L. REvV. 1037, 1049-54 (2009). See
generally Wayne A. Logan, Informal Collateral Consequences, 88 WASH. L. REV.
1103 (2013) (describing the growing concern over collateral consequences to
criminal convictions); Pinard, An Integrated Perspective, supra note 2 at 624—25
n.1 (2006) (listing many sources that address this issue); Travis, supra note 11
(describing the various negative impacts of collateral consequences on multiple
types of offenders). Although the term “collateral consequences” has occasionally
been used to refer to nonlegal consequences, my use of the phrase is limited to a
conviction’s legally-imposed consequences. See MARGARET COLGATE LOVE ET AL.,
COLLATERAL CONSEQUENCES OF CRIMINAL CONVICTIONS: LAW, POLICY AND
PRACTICE § 1:8 (2016).

21. Padilla, 559 U.S. at 364. Commentators have similarly emphasized the
role and authority of the sentencing court when attempting to delineate the realm
of collateral consequences. See LOVE ET AL., supra note 20 (“[W]e endorse
‘collateral consequences’ as a generally serviceable (if not entirely precise) term
to describe the range of legal penalties and disabilities that flow from a criminal
conviction over and above the sentence imposed by the court.”).
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punishments most often associated with criminal convictions—
sanctions such as imprisonment, fines, and probation.22 A collateral
consequence, by contrast, is any sanction or disability imposed by law
as a result of a criminal conviction that is in addition to the
conviction’s direct consequences.22 In other words, collateral
consequences “are not part of the explicit punishment handed down
by the court; they stem from the fact of conviction rather than from
the sentence of the court.”24

While there are scores of various collateral consequences that
might flow from a criminal conviction,2?5 this Article, for ease of
explication, focuses on four types of collateral consequences: (1)
immigration consequences; (2) sanctions imposed on sex offenders; (3)
firearm prohibitions; and (4) disqualification from various public
benefits, such as public housing, food assistance, and other forms of
financial aid. I focus on these four categories for several reasons. To
begin, each of these consequences can have a significant impact on a
defendant—and when imposed is often the most important result of
a criminal conviction.26 In addition, each of these consequences
applies to a large number of individuals every year; these are not
consequences suffered by a trivial few.2?7 Finally, each of these
consequences can flow from a conviction for a misdemeanor offense.
A defendant charged and convicted of a misdemeanor receives fewer
procedural entitlements than his or her felony counterpart,28 and
under existing law that procedural disparity persists even if the
misdemeanor defendant faces one of these significant collateral
consequences. Each of these four types of consequences will be
discussed in turn.

1.  Immigration Consequences

The laws governing deportation were largely overhauled in the
1990s.29 Among other things, Congress “increased the number of

22. Roberts, supra note 2, at 680.

23. See, e.g., Court Security Improvement Act of 2007, Pub. L. No. 110-177,
§ 510(d), 121 Stat. 2534, 2544 (2008); UNIF. COLLATERAL CONSEQUENCES OF
CONVICTION ACT § 2(1)—(2) (NAT'L CONFERENCE OF COMM’'RS ON UNIF. STATE LAWS
2010).

24. Pinard, An Integrated Perspective, supra note 2, at 634.

25. See National Inventory of Collateral Consequences of Conviction, JUST.
CTR: THE COUNCIL OF ST. GOV'TS, https://niccc.csgjusticecenter.org/ (last visited
Feb. 6, 2019).

26. See, e.g., Padilla, 559 U.S. at 364 (“[D]eportation is an integral part—
indeed, sometimes the most important part—of the penalty that may be imposed
on noncitizen defendants . ...”).

27. Crane, supra note 10, at 785, 790-93.

28. Id. at 802.

29. See, e.g., lllegal Immigration Reform and Immigrant Responsibility Act
of 1996, Pub. L. No. 104-208, 110 Stat. 3009-546; Antiterrorism and Effective
Death Penalty Act of 1996, Pub. L. No. 104-132, 110 Stat. 1214; Immigration Act
of 1990, Pub. L. No. 101-649, 104 Stat. 4978, 5050. Congress first made certain
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crimes triggering deportation.”30 Most relevant here, Congress
significantly expanded the number of misdemeanor offenses that
render a noncitizen deportable.3! For example, Congress made a
conviction for any offense “relating to a controlled substance” (subject
to one narrow exception involving minor marijuana possession)
grounds for deportation.32 Congress likewise made a wide swath of
offenses involving domestic violence and child abuse, including
misdemeanor offenses under state law, grounds for deportation.33 As
a result, a large number of “misdemeanors—a category of crimes
where those convicted often serve no jail time—can lead to removal,”34
meaning many “noncitizens are subject to the severe penalty of
deportation even for convictions for minor crimes.”35

While a criminal conviction for a qualifying offense renders the
noncitizen defendant deportable, the process of removal—and
whether the defendant is in fact removed—takes place outside the
criminal justice system.36 Removal proceedings, which are civil in
nature, are initiated at the discretion of the Department of Homeland
Security, and the removal proceeding is overseen by an immigration
judge appointed by the Attorney General.3? The immigration judge
determines whether the defendant has violated a provision of the
immigration laws and, if so, whether he or she should be ordered

criminal convictions a basis for deportation in 1917. See Padilla, 559 U.S. at 361
(describing the enactment of The Immigration Act of 1917).

30. See Robert A. Mikos, Enforcing State Law in Congress’s Shadow, 90
CORNELL L. REV. 1411, 1444 n.93 (2005); see also Juliet Stumpf, Fitting
Punishment, 66 WASH. & LEE L. REV. 1683, 1722-25 (2009) (exemplifying specific
examples of crimes that result in deportation).

31. See Jason A. Cade, The Plea-Bargain Crisis for Noncitizens in
Misdemeanor Court, 34 CARDOZO L. REV. 1751, 1758-63 (2012); Clapman, supra
note 15, at 591; Stephen Lee, De Facto Immigration Courts, 101 CAL. L. REV. 553,
560—61 (2013). Congress also eliminated most statutory forms of relief and
abolished a sentencing court’s ability to prevent deportation through a procedure
known as a “judicial recommendation against deportation.” Padilla, 559 U.S. at
361-64; see also Mikos, supra note 30 (“These amendments . . . eliminated most
statutory means of relief.”).

32. See 8 U.S.C. § 1227(a)(2)(B)(1) (2012); see also Padilla, 559 U.S. at 368;
Cade, supra note 28, at 1760.

33. See 8 U.S.C. § 1227(a)(2)(E)().

34. Lee, supra note 31, at 561.

35. LOVEET AL., supra note 20, § 2:47 n.6. Indeed, many removals are in fact
based on misdemeanor convictions. See, e.g., Heidi Altman, Prosecuting
Post-Padilla: State Interests and the Pursuit of Justice for Noncitizen, 101 GEO.
L.J. 1, 14 (2012).

36. Padilla, 559 U.S. at 365 (explaining that “removal proceedings are civil
in nature”).

37. LOVE ET AL., supra note 20, §2:48 (“DHS is in charge of immigration
benefits such as work visas and gaining citizenship, the enforcement of
immigration laws, and border security among other matters.”).
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removed from the United States.38 In so doing, the immigration judge
may consider various forms of discretionary relief—but only if such
relief is available under federal law.39 Most noncitizens convicted of
a criminal offense rendering them deportable are ineligible for such

discretionary relief.40 Accordingly, as the Supreme Court
summarized in Padilla v. Kentucky,4! “[ulnder contemporary law, if a
non-citizen has committed a removable offense . . . his removal is

practically inevitable.”42

Immigration law is famously complex, and I do not mean to skirt
some of those complexities with my brief discussion here.43 Rather,
for purposes of this Article, the bottom line when it comes to
immigration consequences is straightforward: many minor offenses,
including offenses where the defendant faces little or no jail time, can
render a noncitizen deportable from the United States upon his or her
conviction. And, under existing law, his or her eventual removal from
the United States, through a civil process distinct from the criminal
justice system, will often be “practically inevitable” after a conviction
for a deportable offense.44

2. Sex Offender Registration and Notification Requirements

Another type of significant collateral consequence is that imposed
on convicted sex offenders. All fifty states, the District of Columbia,
and the federal government have laws requiring convicted sex
offenders to “register with the police upon release from prison” and
laws establishing community notification systems, such as ones
through the Internet, about registered sex offenders.45 And, critically

38. See 8 U.S.C. § 1229a(c)(1)(A) (2012) (“At the conclusion of the proceeding
the immigration judge shall decide whether an alien is removable from the
United States.”).

39. See Gerald L. Neuman, Discretionary Deportation, 20 GEO. IMMIGR. L.dJ.
611, 616 (2005).

40. Padilla, 559 U.S. at 364.

41. 559 U.S. 356 (2010).

42. Id. at 363-64.

43. For more in-depth treatment of the immigration consequences of
criminal convictions, see the sources collected by Love and her coauthors. LOVE
ET AL., supra note 20, §§ 2:47-2:59.

44. Padilla, 599 U.S. at 363—64.

45. Travis, supra note 11, at 22; see Kevin G. Buckler & Lawrence F. Travis
III, Reanalyzing the Prevalence and Social Context of Collateral Consequence
Statutes, 31 J. CRIM. JUST. 435, 443 (2003); Lori McPherson, The Sex Offender
Registration and Notification Act (SORNA) at 10 Years: History, Implementation,
and the Future, 64 DRAKE L. REV. 741, 747 n.16 (2016). Much like immigration,
the 1990s was a defining period for sex offender registration and notification
requirements. In 1986, only four states had laws requiring certain sex offenders
to register; by 1998, all jurisdictions had such laws. Buckler & Travis, supra note
45, at 443; Travis, supra note 11, at 21-22; see also LOVE ET AL., supra note 20,
§2:39 (“While registration and community notification laws, often known
eponymously by the names of child victims sparking their enactment, originated
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for purposes of this Article, the vast majority of jurisdictions include
some misdemeanors in their lists of registerable offenses.46 In
addition, sex offender registration and notification requirements
typically apply automatically upon conviction of a registerable
offense, as defined by the pertinent jurisdiction.4” Registration and
notification periods range from fifteen years to life, depending on the
jurisdiction and qualifying offense.48

The Sex Offender Registration and Notification Act (“SORNA”) is
the guiding federal legislation for sex offender registration and
notification laws.49 SORNA is not mandatory on the states, but there
are substantial penalties for noncompliance.’?® SORNA sets minimum
standards for sex offender registration and notification laws adopted
by the states, and thus provides a representative example of the types
of requirements imposed on convicted sex offenders across the
country. For example, pursuant to SORNA, a sex offender must
provide his or her name, Social Security number, license plate
numbers, descriptions of his or her vehicles, and the address of his or
her residence to the registering jurisdiction.5? Offenders must also
provide the name and address of any place he or she is employed or is
enrolled as a student,52 and he or she must provide information about

only in the early- to mid-1990s, they today affect hundreds of thousands of
individuals nationwide.”).

46. See King, supra note 16, at 28; Jenny Roberts, Why Misdemeanors
Matter: Defining Effective Advocacy in the Lower Criminal Courts, 45 U.C. DAVIS
L. REV. 277, 298-99 (2011); see also, e.g., N.Y. CORRECT. LAW § 168-a (McKinney
2011) (listing five misdemeanors as registerable offenses).

47. See Abril R. Bedarf, Examining Sex Offender Community Notification
Laws, 83 CAL. L. REV. 885, 889 (1995).

48. See, e.g., Catherine L. Carpenter & Amy E. Beverlin, The Evolution of
Unconstitutionality in Sex Offender Registration Laws, 63 HASTINGS L.J. 1071,
1087 (2012) (“Today, a tier I offender [the least serious offender] generally must
register for a minimum of fifteen years or, often, twenty years. Additionally,
many more crimes today have been assigned lifetime registration or recast to
require lifetime registration.”). Pursuant to SORNA, offenders are sorted into
tiers based on the offense of conviction. Tier I offenders have a full registration
period of fifteen years. Tier II and III offenders have a full registration period of
twenty-five years and life, respectively. The registration periods can be reduced
for Tier IT and Tier III offenders. 42 U.S.C. § 16915(a) (2012).

49. Adam Walsh Child Protection and Safety Act of 2006, Pub. L. No. 109-
248, 120 Stat. 587. For a detailed explanation of the history of sex offender
registration laws, see generally McPherson, supra note 45 (discussing the
ramifications of the Sex Offender Registration and Notification Act).

50. 42 U.S.C. § 16912(a)—(b). States that have not implemented SORNA
provisions within the specified timetable forfeit ten percent of the funds normally
allocated to them under the Omnibus Crime Control and Safe Streets Act of 1968.
However, noncompliance is excused if the state acted in good faith to implement
the program. 42 U.S.C. § 16925(a) (“[A] jurisdiction that fails . . . to substantially
implement this subchapter shall not receive ten percent of the funds that would
otherwise be allocated for that fiscal year to the jurisdiction . ...”).

51. Id. § 16914(a).

52. Id.
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any travel outside of the United States.’3 Offenders must also
regularly update this information if any changes occur,¢ and he or
she must also appear in person for a new photograph and to verify
information every three months to one year, depending on their
classification status.55

As for the “notification” aspect of sex offender laws, much of the
information collected during the registration process is made publicly
available via the Internet.?¢ For example, a website run by the federal
government allows users to enter a zip code or geographical region
and obtain “relevant information,” which includes the offender’s
name, addresses of his or her residence and employment, a physical
description, offenses, and a photograph.5” Each state has its own
similar website and notification methods, containing similar and
sometimes more detailed information about registered sex
offenders.58

Conviction for a registerable sex offense also triggers related
consequences involving residential restrictions, such as prohibitions
on living within a certain distance of a school or any place where
children may congregate, and restrictions on potential employment.59
“[Sleveral dozen states,” moreover, “have started using global

53. Information Required for Notice of International Travel, OFF. OF SEX
OFFENDER, SENT’G, MONITORING, APPREHENDING, REGISTERING, AND TRACKING,
https://smart.gov/international_travel.htm (last visited Feb. 6, 2019); see LOVE ET
AL., supra note 20, § 2:39 (“Registrants must provide authorities with a
considerable of amount of information. . ..”).

54. 42 U.S.C. § 16913(c) (2012) (requiring a registrant to update their
information within three days of a change of name, address, employment, or
student status, and requires the person to appear in at least one of the
jurisdictions).

55. Id. § 16916. The periods are as follows: every year for Tier I offenders,
six months for Tier I offenders, and every three months for Tier III offenders.
SORNA also requires states to implement a criminal penalty for offenders who
fail to comply with the registration requirements. 42 U.S.C. § 16913(e). In
addition, an offender who “knowingly fails to register or update a registration as
required” can be charged with a federal offense that authorizes up to ten years of
imprisonment. 18 U.S.C. § 2250(a)(3) (2012).

56. See 34 U.S.C. § 20921 (2012) (requiring the attorney general to maintain
a national database of all sex offenders); National Sex Offender Search, NSOPW,
https://www.nsopw.gov/en/search/ (last visited Feb. 6, 2019).

57. See National Sex Offender Search, supra note 56.

58. See, e.g., Pennsylvania Sex Offender Search, MEGAN’S L. WEBSITE,
https://'www.pameganslaw.state.pa.us/ (last visited Feb. 6, 2019) (allowing users
to search for registered sex offenders in Pennsylvania and providing their name,
address, height, weight, race, birth year, identifying marks, and offense
committed).

59. LOVE ET AL., supra note 20, § 2:43; see also Wayne A. Logan,
Constitutional Collectivism and Ex-Offender Residence Exclusion Laws, 92 IOWA
L. REV. 1, 6-7, 13-14 (2006) (noting that at least eighteen states restrict
registered sex offenders from living within a certain distance of schools, usually
between 500 and 2,000 feet).
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positioning satellite (GPS) or other tracking technology to monitor sex
offenders after their release from confinement.”60

In sum, a defendant convicted of a qualifying sex offense,
including a qualifying misdemeanor offense, will automatically upon
conviction be subjected to a suite of significant collateral
consequences involving registration requirements, community
notification, residential and employment restrictions, and potential
government monitoring by GPS.

3. Firearm Prohibitions

Congress first forbade the possession of firearms by certain
criminal offenders in 1938,61 and eventually prohibited all felons from
possessing a firearm in 1968.62 It did not limit the ability of
misdemeanants to possess firearms, however, until 1996.63 Congress
made it unlawful for any person “who has been convicted in any court
of a misdemeanor crime of domestic violence” to purchase or possess
a firearm that has travelled in interstate commerce.54 In addition to
the federal ban, fifteen states and the District of Columbia currently
prohibit the possession of firearms by persons convicted of
misdemeanor domestic violence offenses.6> Firearm prohibitions

60. LOVE ET AL., supra note 20, § 2:44 (“While most laws are limited in their
application to probation and parole periods, several subject sex offenders to
lifetime electronic monitoring and require reimbursement of monitoring costs.”);
see also Carpenter & Beverlin, supra note 48, at 1098-99 (noting that GPS
monitoring is a recent addition to registration schemes that allows law
enforcement to track sex offenders after release from confinement).

61. See Federal Firearms Act, Pub. L. No. 75-785, 52 Stat. 1250 (1938);
Conrad Kahn, Challenging the Federal Prohibition on Gun Possession by
Nonviolent Felons, 55 S. TEX. L. REV. 113, 113-14 (2013).

62. See Omnibus Crime Control and Safe Streets Act of 1968, Pub. L.. No. 90-
351, 82 Stat. 197; Gun Control Act of 1968, Pub. L. No. 90-618, 82 Stat. 1213; see
also C. Kevin Marshall, Why Can’t Martha Stewart Have a Gun? 32 HARV. J.L. &
PuB. PoL’Y 695, 698 (2009).

63. See Mikos, supra note 30, at 1457 n.153 (discussing Congress’s desire to
prevent gun possession by misdemeanor domestic violence offenders).

64. Omnibus Consolidated Appropriations Act, 1997, Pub. L. No. 104-208, §
658, 110 Stat. 3009, 3009-371 (1996) (codified at 18 U.S.C. § 922(2)(9)); see also
18 U.S.C. § 921(a)(33)(A)(1) (2012) (defining a “misdemeanor crime of domestic
violence” to include state and federal misdemeanor offenses).

Under federal law, the definition of a ‘misdemeanor crime of domestic
violence’ is complex. A qualifying conviction must involve an offense
that “is a misdemeanor under Federal, State, or Tribal law” and that
“has, as an element, the use or attempted use of physical force, or the
threatened use of a deadly weapon, committed by a current or former
spouse, parent, or guardian of the victim, by a person with whom the
victim shares a child in common, by a person who is cohabiting with or
has cohabited with the victim as a spouse, parent, or guardian, or by a
person similarly situated to a spouse, parent, or guardian of the victim.”
LOVE ET AL., supra note 20, § 2:30 (quoting 18 U.S.C. § 921(a)(33)(A)).

65. See Domestic Violence & Firearms, GIFFORDS L. CTR. To PREVENT GUN

VIOLENCE, http://smartgunlaws.org/domestic-violence-firearms-policy-summary/
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typically apply automatically and immediately upon conviction of a
qualifying offense; there is no separate administrative process
required to implement this collateral consequence of conviction.66

4.  Disqualification from Public Benefits

Criminal convictions can preclude a defendant from accessing a
wide range of public benefits. As Brian Murray has summarized,
“[c]onvictions can lead to ineligibility for unemployment benefits, loss
of retirement benefits for public officials, and disqualification from
welfare, cash assistance, and medical assistance. They also can result
in forcible eviction from public housing, and the inability to live with
someone, related or unrelated, who is seeking child custody.”6” These
consequences can be imposed under state or federal law, and many
can be triggered by a misdemeanor conviction.68

For example, with respect to public housing benefits, the landlord
or relevant public housing agency can terminate a person’s lease for

any criminal activity that threatens the health, safety, or right
to peaceful enjoyment of the premises by other tenants, any
criminal activity that threatens the health, safety, or right to
peaceful enjoyment of their residences by persons residing in
the immediate vicinity of the premises, or any drug-related
criminal activity on or near such premises, engaged in by a
tenant of any unit, any member of the tenant’s household, or
any guest or other person under the tenant’s control.69

(last visited Feb. 6, 2019). Several states have enacted bans where a
misdemeanor offense triggers a period of prohibition on firearm possession. See,
e.g., MINN. STAT. ANN. § 624.713 (West 2016) (prohibition for three years in cases
of crimes of violence or where a person has been convicted at the “gross
misdemeanor level”); N.Y. PENAL LAW § 265.02(5) (McKinney 2013) (prohibition,
for five years, on possessing a firearm outside the home or place of business after
conviction of a class A misdemeanor).

66. AM. BAR ASS'N, COLLATERAL CONSEQUENCES OF CRIMINAL CONVICTIONS:
JUDICIAL. BENCH BOOK 6-7 (2018), https://www.ncjrs.gov/pdffilesl/nij/grants
/251583.pdf.

67. Brian M. Murray, Beyond the Right to Counsel: Increasing Notice of
Collateral Consequences, 49 U. RICH. L. REV. 1139, 1153-54 (2015); see also LOVE
ET AL., supra note 20, §2:18 (“Conviction can lead to loss of welfare benefits under
both state and federal law. The most common programs affected by conviction
are the federally funded but state-administered Temporary Assistance to Needy
Families (TANF) and the Supplemental Nutrition Assistance Program (SNAP).
TANF provides temporary financial assistance to pregnant women and to
families with children. TANF funds can assist recipients in paying for housing,
food, and utilities. SNAP, also known as the food stamp program, provides
subsidies to low-income individuals and families to purchase food.”).

68. See, e.g., 55 PA. CODE § 1109.92(c)(1) (2015) (providing that persons
convicted of a first-degree felony forfeit their right to public medical benefits for
any period of incarceration).

69. 42 U.S.C. § 1437f(d)(1)(B)(ii1) (2012). For the purposes of this Section,
drug-related criminal activity refers to “the illegal manufacture, sale,
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With respect to medical assistance (e.g., Medicare), a person can be
denied access to medical benefit programs for any “criminal offense
consisting of a misdemeanor relating to fraud, theft, embezzlement,
breach of fiduciary responsibility, or other financial misconduct” or
for any “criminal offense consisting of a misdemeanor relating to the
unlawful manufacture, distribution, prescription, or dispensing of a
controlled substance.”70

The loss of such public benefits does not typically apply
automatically after a pertinent criminal conviction, but rather
depends on the implementation and discretion of some public
administrative body—such as a public housing authority or relevant
health care agency.7!

B. The Curious Relationship Between Collateral Consequences and
Criminal Procedural Entitlements

1. The Relevance of Collateral Consequences to Criminal
Justice

Collateral consequences are an integral part of the American
criminal justice system. As explained above, criminal convictions can
trigger numerous and significant collateral consequences. But that is
just the tip of the iceberg when it comes to the impact collateral
consequences have on the criminal justice system. Collateral
consequences affect many parties to the criminal justice process—
defendants most of all, but also defense attorneys, prosecutors, and
judges. Collateral consequences also influence many aspects of the
criminal justice process, including charging decisions, plea
bargaining, and sentencing.

distribution, use, or possession with intent to manufacture, sell, distribute, or use
a controlled substance.” 42 U.S.C. § 1437{(f)(5).

70. 42 U.S.C. §§ 1320a-7(a)(4), (b)(1) (2012).

71. See, e.g., LOVE ET AL., supra note 20, §§ 2:17-2:18. A similar set of
collateral consequences relate to occupational and professional licenses. A
panoply of state and federal laws prohibits persons with certain qualifying
convictions, including convictions for some misdemeanor offenses, from being
employed in a wide variety of fields—everything from barbers to bank tellers.
Similarly,

[v]arious occupations with [state] licensing boards are given broad
discretion to refuse licenses to an applicant with a felony or
misdemeanor conviction. These same boards are often required by law
to consider convictions and sometimes are prohibited from issuing a
license to individuals with certain convictions, irrespective of that
individual’s rehabilitation post-conviction or the underlying facts in the
case.
Murray, supra note 67, at 1150-51 (citations omitted). Some of the prohibitions
are mandatory; some are discretionary. But the bottom line is the same: a
conviction, including conviction for a misdemeanor offense, can result in the
defendant being prohibited from his or her occupational field.
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With respect to defendants, collateral consequences are typically
the most important result of a criminal conviction.?? This is because
collateral consequences of conviction “are frequently more punitive
and long-lasting than court-imposed sanctions like a prison term or
fine.””3 And this will be true for most defendants processed through
the criminal justice system: “[F]or most people convicted of crimes,
collateral consequences will generate the most significant effects.”74
This reality—that collateral consequences are usually the most
important part of any criminal conviction—has a ripple effect on
nearly every other corner of the criminal justice process.

For example, as a wide and still burgeoning literature recognizes,
a primary role and responsibility of a defense attorney is to advise his
or her client about collateral consequences and assist that client in
navigating such consequences.”™ “[Clompetent defense lawyers must
now be informed about the range of collateral consequences
potentially affecting their clients, be prepared to bargain with the
prosecutor about them, seek to shape the disposition of the case
around them, and advise the client about how to mitigate them after
judgment.”?® Indeed, “[c]onsideration of the full range of [collateral]

72. See Chin, supra note 2, at 152, 154 (“[C]ollateral consequences, not fine
or imprisonment, are the most significant consequences in criminal cases.”); see
also Chin & Holmes, supra note 2, at 700 (“The real work of the conviction is
performed by the collateral consequences.”); Robert M. A. Johnson, A Prosecutor’s
Expanded Responsibilities Under Padilla, 31 ST. Louis U. PuB. L. REv. 129, 132
(2011) (“The civil consequences of a criminal conviction are often far greater than
any consequence imposed by a judge at sentencing.”).

73. LOVE ET AL., supra note 20, § 1:2; Chin & Holmes, supra note 2, at 699—
700 (observing that, in most criminal cases, “[t]he collateral consequences are a
far more meaningful result of such a conviction” and that “traditional sanctions
such as fine or imprisonment are comparatively insignificant”); Crane, supra note
10, at 779 (“Although incarceration terms for low-level convictions typically top
out at a couple of months—and rarely more than a few years—several key
collateral consequences last for decades or even life.”).

74. Chin, supra note 2, at 154.

75. See, e.g., McGregor Smyth, Holistic Is Not A Bad Word: A Criminal
Defense Attorney’s Guide to Using Invisible Punishments as an Advocacy
Strategy, 36 U. TOL. L. REV. 479, 497 (2005) [hereinafter Smyth, Not a Bad Word]
(explaining that defense attorneys are required to inform their clients about the
effects of “hidden sanctions” and collateral consequences before accepting a guilty
plea); see also Michael Pinard, Broadening the Holistic Mindset: Incorporating
Collateral Consequences and Reentry into Criminal Defense Lawyering, 31
ForpHAM URB. L.J. 1067, 1072-76, 1078, 1080 (2004) (arguing that the “holistic
approach” to defense representation has overlooked collateral consequences and
it must incorporate collateral consequences in order to truly be effective);
McGregor Smyth, “Collateral” No More: The Practical Imperative for Holistic
Defense in a Post-Padilla World . . . Or, How to Achieve Consistently Better Results
for Clients, 31 ST. Louis U. PuB. L. REV. 139, 141-42, 144 (2011) [hereinafter
Smyth, “Collateral” No More] (noting that the Supreme Court has recognized the
importance of defense counsel informing their clients of potential collateral
consequences when deciding on accepting a plea).

76. LOVE ET AL., supra note 20, § 1:15; see, e.g., Chin, supra note 14, at 689
(“The only stable principle is that counsel must strive to advise about all
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consequences for clients and their families should be a critical part of
defense inquiry and strategy at every stage of representation, from the
first client meeting to sentencing.”7?

Collateral consequences also have a significant influence on
prosecutors, particularly in relatively low-level cases (that is, cases
involving misdemeanors and low-grade felonies). In some such cases
prosecutors will charge particular offenses with the specific and
primary aim of imposing a collateral consequence that is triggered by
that offense.” In other cases, prosecutors will charge particular
offenses (or decline to charge particular offenses) in order to avoid
triggering specific collateral consequences they believe would be an
unjust or unnecessary sanction.’” But the bottom line in both
contexts 1is the same: prosecutors often consider collateral
consequences when deciding what charges, if any, to file in a
particular case.

Collateral consequences likewise influence plea bargaining
between prosecutors and defense counsel.80 Professional standards of

important and applicable collateral consequences. The advice must then be both
comprehensive and specific; it must focus on the important consequences without
failing to warn about all of them—it must simultaneously be thick and thin.”).

77. Smyth, “Collateral” No More, supra note 75, at 156 (emphasis added).

78. See generally Crane, supra note 10, at 77879 (explaining that attaching
collateral consequences to misdemeanor offenses provide prosecutors with
incentives to charge “borderline” crimes as misdemeanors rather than felonies);
see also Chin & Holmes, supra note 2, at 699 (“[T]he imposition of collateral
consequences has become an increasingly central purpose of the modern criminal
process.”); Ingrid V. Eagly, Criminal Justice for Noncitizens: An Analysis of
Variation in Local Enforcement, 88 N.Y.U. L. REv. 1126, 1187 (2013) (discussing
how “immigration consequences are [often] an express prosecutorial goal of the
conviction” in Maricopa County, Arizona).

79. Academic literature is full of such anecdotes and hypotheticals. See, e.g.,
Catherine A. Christian, Awareness of Collateral Consequences: The Role of the
Prosecutor, 30 N.Y.U. REv. L. & Soc. CHANGE 621, 622 (2006) (arguing that
prosecutors must consider the impact of collateral consequences such as “Civil
Asset Forfeiture Programs,” and only pursue them when it would ensure justice
is achieved); Smyth, Not a Bad Word, supra note 75, at 494-96 (showing that
when individuals charged with minor crimes would be subject to
disproportionately harsh collateral consequences, prosecutors have allowed pleas
for lesser offenses); see also LOVE ET AL., supra note 20, §§ 8:3, 8:7. These types
of charging decisions are especially pronounced in discussions involving
deportation. See, e.g., Lee, supra note 31, at 579 (noting instances when
prosecutors have been willing to charge crimes as misdemeanors instead of
felonies when the collateral consequences of the felony could result in the
defendant being deported).

80. See LOVE ET AL., supra note 20, § 8:6 (“Integrating collateral
consequences into plea bargaining is consistent with constitutional, ethical, and
professional standards.”); see also Altman, supra note 35, at 23 (“There are
various ways in which the prosecution and defense may shape a plea agreement
to achieve one or more of these immigration-related goals.”).
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conduct for both prosecutorss! and defense attorneys$2 recommend
that collateral consequences be considered when negotiating and
shaping plea bargains. And the reasoning underneath such ethical
standards is obvious: “Without considering collateral consequences,
lawyers cannot effectively advise their clients about the risks and
benefits of pleading guilty, and cannot effectively negotiate the terms
of guilty pleas.”83  Because “collateral consequences in many
instances are what is really at stake” in a criminal case, it should
come as no surprise that potential collateral consequences are often
a—if not the—focal point of negotiations over a criminal case’s
disposition.84

In the context of sentencing, collateral consequences may also be
considered by judges and can influence the ultimate sentence they
impose on the defendant. Indeed, considering collateral consequences
“at sentencing is consistent with the idea—expressed not only in
sentencing theory but also in many jurisdictions’ statutory
directives—that sentences must be proportionate to the offense and
consistent with general fairness principles.”8> Accordingly, various
standards and codes of conduct, such as the American Bar
Association’s (“ABA”) Criminal Justice Standards, direct courts to
consider “applicable collateral sanctions in determining an offender’s
overall sentence.”® And many courts have explicitly reached the
same conclusion. The United States Court of Appeals for the Second
Circuit, for example, has held that district judges must consider
collateral consequences during sentencing, observing that it “is
difficult to see how a court can properly calibrate a just punishment’
[one of the sentencing factors under 18 U.S.C. §3553(a)87] if it does
not consider the collateral effects of a particular sentence.”88

81. LOVE ET AL., supra note 20, § 8:7 (“Consideration of collateral
consequences is recommended in professional standards for prosecutors.”).

82. Id. § 8:6 (“A variety of professional standards recommend that defense
counsel bargain about collateral consequences that are significant to a client’s
interests, since plea discussions may be a criminal defendant’s first and only
opportunity to avoid collateral consequences.”).

83. Chin & Holmes, supra note 2, at 736.

84. UNIF. COLLATERAL CONSEQUENCES OF CONVICTION ACT, Prefatory Note at
4 (NAT'L CONFERENCE OF COMM’RS ON UNIF. STATE LAWS 2010).

85. LOVE ET AL., supra note 20, § 8:19.

86. STANDARDS FOR CRIMINAL JUSTICE, COLLATERAL SANCTIONS AND
DISCRETIONARY DISQUALIFICATION OF CONVICTED PERSON § 19-2.4(a) (AM. BAR
ASS'N, 3d ed. 2004).

87. 18 U.S.C. § 3553(a) (2012).

88. United States v. Stewart, 590 F.3d 93, 141 (2d Cir. 2009). But see United
States v. Morgan, 635 F. App’x. 423, 446 (10th Cir. 2015) (identifying circuit split
on whether federal district courts should consider collateral consequences when
sentencing under 18 U.S.C. § 3553(a)).

For one prominent example of a district judge imposing a sentence deeply
influenced by the collateral consequences a defendant faced, see United States v.
Nesbeth, 188 F. Supp. 3d 179, 180 (E.D.N.Y. 2016) (“Chevelle Nesbeth was
convicted by a jury of importation of cocaine and possession of cocaine with intent
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In sum, collateral consequences are inextricably intertwined with
most aspects of the criminal justice system. They can, and often do,
substantially impact defendants, defense attorneys, prosecutors, and
judges. And because collateral consequences are such an important
part of many criminal cases, they can, and often do, significantly
affect charging decisions, plea negotiations, and a case’s ultimate
disposition.

2. The Current Irrelevance of Collateral Consequences to
Criminal Procedure

While collateral consequences may be integral to many aspects of
the criminal justice process, one place they have not been integrated
is the distribution of criminal procedural entitlements. In fact, given
how enmeshed collateral consequences are in the criminal justice
system, they play a surprisingly small role in the allocation of
procedural entitlements to criminal defendants.

To begin, it is important to recognize that not all criminal
defendants receive the same fleet of procedural protections when
facing criminal prosecution.8® Indeed, the vast majority of criminal
defendants receive something less than a jurisdiction’s most
protective bundle of procedural rights.?0 For example, only some
defendants receive the right to counsel,9! only some defendants have
a right to a preliminary hearing or grand jury,®2 only some defendants

to distribute. Her advisory guidelines sentencing range was 33-41 months.
Nonetheless, I rendered a non-incarceratory sentence today in part because of a
number of statutory and regulatory collateral consequences she will face as a
convicted felon. I have incorporated those consequences in the balancing of the
18 U.S.C. § 3553(a) factors in imposing a one-year probationary sentence.”).

89. See 1 WAYNE R. LAFAVE ET AL., CRIMINAL PROCEDURE § 1.8(c) (4th ed.
2015) (“Every jurisdiction provides for some procedural differences based upon a
distinction between major and minor crimes.”); see also Alexandra Natapoff,
Misdemeanors, 85 S. CAL. L. REv. 1313, 1317 (2012). Some procedural
entitlements do apply uniformly. For example, in all cases the government must
establish each element of an offense beyond a reasonable doubt. See In re
Winship, 397 U.S. 358, 361 (1970). And several trial rights, such as those
guaranteed by the Confrontation Clause, apply to all criminal prosecutions,
including misdemeanors. See Sanjay Chhablani, Disentangling the Sixth
Amendment, 11 U. PA. J. CONST. L. 487, 538 (2009).

90. See Natapoff, supra note 89, at 1350 (“If the United States Supreme
Court can be said to have a misdemeanor theory, it is that lesser punishments
should trigger reduced procedural entitlements.”). Misdemeanors account for
over eighty percent of all criminal cases, with recent estimates placing the total
number of misdemeanor cases at about ten million per year. Id. at 1320. In other
words, if the criminal justice system were a car wash, relatively few defendants
would be afforded the “gold package” of procedural entitlements.

91. Id. at 1340.

92. See Gabriel J. Chin & John Ormonde, Infamous Misdemeanors and the
Grand Jury Clause, 102 MINN. L. REV. 1911, 1911-12 (2018).



22 WAKE FOREST LAW REVIEW [Vol. 54

are entitled to the most fulsome degree of discovery,? and only some
defendants may demand a jury trial.%4

Given this reality, how procedural protections are allocated—and
to whom they are in fact distributed—is critically important. The
main dividing line when it comes to allocating procedural
entitlements is whether the defendant is charged with a felony or a
misdemeanor offense.?5 Defendants charged with a felony, which is
an offense that authorizes more than one-year imprisonment upon
conviction,? receive a jurisdiction’s most protective bundle of
entitlements. Defendants charged with a misdemeanor, which is an
offense that authorizes one year or less imprisonment upon
conviction,®” receive a less protective bundle of procedural
protections. In other words, the determination of whether a
defendant receives the “gold package” of procedural protections turns
on a single metric: the potential term of imprisonment that defendant
faces.

As 1 have detailed elsewhere, “an offense’s collateral
consequences, no matter how severe, are generally deemed irrelevant
for determining what procedural safeguards apply. In other words, a
misdemeanor that threatens a severe collateral consequence is
classified the same as any other misdemeanor in a jurisdiction’s
criminal justice system.”98 Accordingly, depending on the
jurisdiction, many misdemeanor defendants—including
misdemeanor defendants facing severe collateral consequences like
deportation or sex offender registration—will not be entitled to our
legal system’s most hallowed procedural protections, like the right to
counsel and the right to demand a jury trial.®®

The current relationship between collateral consequences and
criminal procedures therefore presents something of a puzzle.
Although collateral consequences are increasingly recognized as

93. Crane, supra note 10, at 780.

94. Id.

95. See discussion infra Subpart IV.A. A defendant’s right to counsel and
right to demand a jury trial are a little more complicated than the
felony-misdemeanor divide that governs nearly every other procedural
entitlement that is not uniformly distributed across defendants. But the main
point for now is this: all felony defendants receive the right to counsel and right
to a jury trial, while only some misdemeanor defendants receive the right to
counsel and the right to a jury trial.

96. Crane, supra note 10, at 786.

97. Id.

98. Id. at 796; see Clapman, supra note 15, at 602—03 (explaining that a
defendant’s right to counsel is not affected by the possibility of a severe collateral
consequence upon conviction); see also Crane, supra note 10, at 800—11 (detailing
how the right to a grand jury, the right to a preliminary hearing, the right to
discovery, and the right to a jury trial are not affected by the possibility of a
severe collateral consequence upon conviction).

99. See discussion infra Subparts IV.A., V.A.
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“central” to the criminal justice process,100 they are effectively ignored
when it comes to the allocation of criminal procedural entitlements
across defendants. The next Subpart analyzes some of the reasons
why this curious state of affairs continues to persist.

C. Cracks, But Not Breaks, in the Wall Separating Collateral
Consequences and Criminal Procedure

This Subpart analyzes why collateral consequences, despite
playing a central role in the criminal justice system, are not accounted
for when allocating procedural entitlements. In particular, it
identifies a key and oft-overlooked reason for this curious state of
affairs: the prospect of incorporating collateral consequences into
criminal procedure presents conceptually tricky and doctrinally
difficult line-drawing issues, thereby discouraging courts and
legislatures from departing from the prison-centric status quo.

Before diving further into that reason, however, a few other
possibilities need to be addressed. One possible explanation—that
collateral consequences are not that important—can be quickly
dismissed. As discussed above, collateral consequences are now a
critical part of the criminal justice process. Another possibility—that
criminal justice actors, including courts and legislatures, are not yet
aware of the significance of collateral consequences in the criminal
justice system—is similarly unavailing. While that lack of awareness
may have been true decades ago (if it was ever true at all), the
increasingly important role of collateral consequences has been well
documented by courts and commentators alike.101

Another possibility—that there is a “doctrinal wall” separating
collateral consequences from criminal procedure rules—requires a
little more attention. Indeed, I suspect that this explanation, that
collateral consequences simply fall “outside” the procedural rules
governing criminal cases, is the reason most criminal justice
observers would suggest first for why collateral consequences are
rarely considered when it comes to distributing procedural
entitlements. 102

To be sure, there are several criminal justice doctrines that have
excluded collateral consequences from their scope. For example,
courts have repeatedly held that collateral consequences are
effectively outside the reach of the Constitution’s Ex Post Facto

100. See Pinard, An Integrated Perspective, supra note 2, at 684 (2006) (“An
integrated perspective . . . recognizes the centrality of collateral consequences to
the criminal process. . ..”).

101. See United States v. Nesbeth, 188 F. Supp. 3d 179, 180 (E.D.N.Y. 2016);
see also Eisha Jain, Prosecuting Collateral Consequences, 104 GEO. L.J. 1197,
1197 (2016).

102. See Crane, supra note 10, at 778 n.2.
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prohibitions13 and the Eighth Amendment’s Cruel and Unusual
Punishment Clause,'%4 on the grounds that collateral consequences
are not “punishment” as required by those proscriptions.105

Moreover, and perhaps more importantly, the distinction
between direct and collateral consequences first gained legal
prominence in the Supreme Court’s decision in Brady v. United
States,106 which considered a trial court’s obligations when accepting
a defendant’s guilty plea.197 In Brady, the Supreme Court established
that, in order to comply with the Due Process Clause’s voluntariness
requirement, a trial court needs to ensure only that a defendant is
aware of the “direct consequences” of conviction before entering a
guilty plea.198 Consequently, under the rule established in Brady, a
trial court has no obligation to inform a defendant of a conviction’s
potential collateral consequences before it accepts the plea as valid.109
And it is from Brady that a related and important doctrine began to
flourish: when advising a client whether to accept a guilty plea,
counsel need not inform that client about a conviction’s potential
collateral consequences.110 (More on this doctrine in a moment.)

There is thus surely something to the claim that collateral
consequences have not been integrated into the allocation of
procedural entitlements because they are not the sort of sanctions
other constitutional rules consider when determining the scope of
their own protections. Indeed, I agree with that claim, at least as far
as it goes. I think that is one of the reasons why collateral
consequences are generally not considered when distributing
procedural entitlements.

103. U.S. CONST. art. I, § 9, cl. 3 (“No Bill of Attainder or ex post facto Law
shall be passed.”); Id. § 10, cl. 1 (“No State shall . . . pass any . . . ex post facto
Law....”).

104. U.S. ConST. amend. VIII (“Excessive bail shall not be required, nor
excessive fines imposed, nor cruel and unusual punishments inflicted.”).

105. See, e.g., Smith v. Doe, 538 U.S. 84, 105-06 (2003) (holding that sex
offender registration scheme is “nonpunitive, and its retroactive application does
not violate the Ex Post Facto Clause”); see also LOVE ET AL., supra note 20, § 3:7
(collecting cases involving Ex Post Facto challenges); id. § 3:14 (collecting cases
involving Cruel and Unusual Punishment challenges).

106. 397 U.S. 742 (1970).

107. Id.; see also Chin & Holmes, supra note 2, at 706, 726—-30 (discussing
Brady v. United States).

108. Brady, 397 U.S. at 755 (quoting Shelton v. United States, 246 F.2d 571,
572 n.2 (5th Cir. 1957)).

109. Chin & Holmes, supra note 2, at 726-30 (discussing trial court’s duty
under Brady to ensure that a guilty plea is voluntary).

110. See Padilla v. Kentucky, 559 U.S. 356, 365 & n.9 (2010) (collecting cases
for the proposition that “collateral consequences are outside the scope of
representation required by the Sixth Amendment” (citation omitted)). See
generally Chin & Holmes, supra note 2 (discussing the collateral consequences
rule); Roberts, supra note 7 (discussing the need to require a full disclosure of
serious collateral consequences of guilty pleas).
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What I seek to establish here, however, is that this explanation
is not as persuasive, or comprehensive, as it might seem at first blush.
To put it another way, the wall separating collateral consequences
from procedural entitlements is not as high and not as impermeable
as this explanation would suggest. While there may not (yet) be
breaks in that metaphorical wall, there are certainly many significant
cracks. In other words, there is in fact no strict separation between
collateral consequences and procedural entitlements—and there
never really has been.11!

For example, in a long line of cases that began in the 1940s, the
Supreme Court has held that a criminal defendant’s appeal of his
conviction is not rendered moot by the completion of his sentence (that
is, his “punishment”), so long as he remains subject to potential
collateral consequences from the challenged conviction.112 And as the
Supreme Court explained in Sibron v. New York!13 in 1968, a
defendant appealing his conviction need not establish “the actual
existence of specific collateral consequences”—rather, it will “in effect
[be] presumed” that collateral consequences of conviction exist.l14
This presumption, the Court pointed out, reflects “the obvious fact of
life that most criminal convictions do in fact entail adverse collateral
legal consequences.”!15 Accordingly, “a criminal case is moot only if it
is shown that there is no possibility that any collateral legal
consequences will be imposed on the basis of the challenged
conviction,” a showing that rarely will be possible.116 Since Sibron,
courts have “proceeded to accept the most generalized and
hypothetical of consequences as sufficient to avoid mootness in
challenges to [one’s] conviction” on appeal, even though his or her
sentence has been completed.!'?” In other words, the Court has long
recognized that a defendant’s procedural right to appeal his or her
conviction is preserved against claims of mootness by the mere
possibility of that conviction’s inevitable collateral consequences.

Perhaps the most visible crack in the metaphorical wall dividing
collateral consequences and procedural entitlements is the Supreme
Court’s landmark opinion in Padilla in 2010. Until Padilla, and as
noted above, it was widely accepted that counsel need not advise a
client about any potential collateral consequences of conviction before
pleading guilty. That understanding was significantly disrupted by
Padilla. In that case, the Supreme Court rejected the then-consensus

111. Chin & Holmes, supra note 2, at 699 (“The idea that collateral
consequences are divorced from the criminal process has never really been

true . ...”).

112. See Sibron v. New York, 392 U.S. 40, 53—58 (1968) (summarizing earlier
decisions).

113. Id. at 40.

114. Id. at 55.

115. Id.

116. Id. at 57.

117. Spencer v. Kemna, 523 U.S. 1, 10 (1998).
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view that “the failure of defense counsel to advise the defendant of
possible deportation consequences is not cognizable as a claim for
ineffective assis