








PUNISHING RISK

incarceration-a possibility that results from a disjuncture between the level
of risk that justifies incarceration and the definition of risk embraced in actua-
rial risk assessment.

Given the expense of incarceration, investing in incarceration instead of com-
munity supervision is only a sound economic decision if the harm prevented is
severe. 236 To justify incarceration instead of community supervision, or to justify
an extension of incarceration in the name of public safety, the defendant's pre-
dicted conduct should pose the risk of more than a de minimis harm to the public.
In short, the defendant should be dangerous. 7

Although the concept of "future dangerousness" has received significant scru-
tiny from scholars and jurists in the context of capital sentencing, the level of
"dangerousness" that justifies incapacitation for non-capital cases remains some-
what amorphous. 8 When defendants have raised due process challenges to sen-
tencing enhancements based on "future dangerousness," courts have rebuffed
their claims by noting that the practice is common, and often with reference to
Jurek v. Texas, in which the Supreme Court upheld "future dangerousness" as an
aggravating factor for the imposition of the death penalty. 9

For decades, the mere possibility of any future criminal activity seems to have
satisfied this "dangerousness" requirement. Recidivist sentencing statutes, for
example, equate recidivism risk and risk to the public, and justify increasing the
severity of sanctions for repeat offenders to prevent future offending.240 As the
Supreme Court explained in Rummel v. Estelle, recidivist enhancement statutes
seek to "deter repeat offenders" and "segregate" them from society due to the
"propensities [they have] demonstrated over a period of time. 241 Such statutes
can justify drastic increases in sentences based on relatively innocuous behavior,
such as a series of low-level thefts, in the name of public safety. The Texas statute
at issue in Rummel illustrates this dynamic.242 Texas's recidivist enhancement

236. George Fletcher points out that the justification for a recidivist sentencing premium requires that
the prediction be accurate; we need to know the probability that person will offend again to determine
whether the social benefit of preventing future crime outweighs the moral and monetary costs of
incarceration. Fletcher, supra note 204, at 55 (noting that utilitarians contend that those who have done
wrong once are "likely to do so in the future"). In other words, if we are simply predicting that the
person is going to commit a low-level property crime, the cost of incarceration does not justify the
public safety gain. See generally Paul H. Robinson, The Criminal-Civil Distinction and Dangerous
Blameless Offenders, 83 J. CRIM. L. & CRIMINOLOGY 693, 698 (1993) ("Where the threatened harm is
serious, incapacitation will be achieved through incarceration.").

237. Robinson, supra note 236, at 710-11 ("Dangerousness is the rationale and the criterion for
special extended terms of incarceration for habitual offenders.").

238. Carissa Byrne Hessick & F. Andrew Hessick, Recognizing Constitutional Rights at Sentencing,
99 CAL. L. REv. 47, 73 (2011) (discussing the "few cases" in which defendants have raised due process
challenges to judicial findings of future dangerousness in non-capital cases). Interestingly, this same
case-Jurek v. Texas-is often cited to support actuarial sentencing. See supra notes 108-12 and
accompanying text.

239. Hessick & Hessick, supra note 238, at 73.
240. See ROBERTS, supra note 34, at 7-8 (describing the theoretical justifications for recidivist

sentencing enhancements).
241. 445 U.S. 263, 284 (1980).
242. See id. at 264.
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statute provided that anyone who was convicted of three non-capital felonies
"shall on such third conviction be imprisoned for life." '243 Mr. Rummel was con-
victed of felony theft for forging a check in the amount of $120.75.244 Because he
had previously been convicted of two prior theft-related felonies, for offenses
involving $80 and $28.36, respectively, he was sentenced under the recidivist
statute to life in prison.245

Although this practice has withstood constitutional scrutiny,246 there is grow-
ing skepticism of its purported public safety rationale and its advisability as a
matter of public policy. 24 7 As a result, some jurisdictions are beginning to soften
or reverse these harsh sentencing practices.248 Indeed, the concern that we expend
too many resources incarcerating those who do not present a true "danger" to the
public has recently united reformers across the political spectrum and motivates
many contemporary criminal justice reform efforts, including actuarial sentenc-
ing. 21 Reform advocates commonly point to statistics revealing that a significant
portion of the prison population are low-level, nonviolent criminal offenders, and
argue that their continued incarceration is unnecessary because they do not
threaten public safety.250 In other words, many criminal justice reform advocates
agree that the mere possibility of future criminal activity of unspecified severity
does not justify incarceration.21 Rather, scarce penal resources should be used
for those who have committed high-level or violent offenses-that is, those who
may pose a more severe threat to public safety.

Counterintuitively, however-and despite proponents' claims to the contrary-
actuarial sentencing actually broadens, rather than restricts, the type of risk that
may justify resorting to incapacitation. Actuarial tools do not predict precisely.
They define risk broadly, without parsing how one is likely to recidivate.2 Risk,
as measured by most of the actuarial sentencing instruments, is the general risk of
recidivism; these tools predict the likelihood an offender will commit a crime of

243. Id.
244. See id. at 265-66.
245. See id.
246. See id. at 268.
247. See generally Erik Luna & Paul G. Cassell, Mandatory Minimalism, 32 CARDOZO L. REv. 1, 2-

4 (discussing calls from courts, politicians, conservative commentators, and the public for reform to
harsh sentencing practices).

248. See, e.g., Erik Luna, Mandatory Minimums, in 4 REFORMING CRIMINAL JUSTICE: PUNISHMENT,

INCARCERATION, AND RELEASE 117, 122-24 (Erik Luna ed., 2017) (discussing recent reforms to
mandatory minimum polices, including California's "three strikes" recidivist sentencing enhancement
statute).

249. See, e.g., JAMES AUSTIN ET AL., BRENNAN CTR. FOR JUST., How MANY AMERICANS ARE

UNNECESSARILY INCARCERATED? 7 (2016) (finding that thirty-nine percent of federal and state prisoners
are "incarcerated with little public safety rationale" and identifying cost savings of their release); The
Conservative Case for Reform, RIGHT ON CRIME, http://rightoncrime.com/the-conservative-case-for-
reform/ [https://perma.cc/S4XN-AN5A] (last visited Aug. 8, 2018) ("At a time of tight budgets in state
capitols and households alike, it is time for innovative policy approaches that maximize the public safety
return on our investment of taxpayers' dollars.").

250. See, e.g., AUSTIN ET AL., supra note 249, at 27, 29-30.
251. See, e.g., id. at 42, 46.
252. See supra notes 42-44 and accompanying text.
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any severity, ranging from a low-level property crime or even a violation of proba-
tion to more serious crimes against the person. And some tools also capture the
possibility that an individual will simply be arrested for, but not necessarily
charged with (let alone convicted of), future criminal conduct. Thus, those who
are deemed particularly "risky" may not be particularly "dangerous." One may
earn the label of a "high-risk" offender simply because they (or more accurately,
people who share their characteristics)2 3 are statistically more likely to commit or
be arrested for a low-level offense in the subsequent years. Nevertheless, actuarial
sentencing would support and perhaps even encourage incarcerating this high-risk
offender or extending her sentence in the name of public safety. Thus, as Jonathan
Simon has noted, modern risk assessment has transformed "[t]he question of dan-
gerousness.., into one of risk more generally. 2 4

In this way, actuarial sentencing conflates a general risk of recidivism with
dangerousness. In so doing, it may encourage incapacitation of a broad swath of
the population-not because they are dangerous, but because they are purportedly
more likely to commit or be rearrested for an inarguably low-level offense. In
light of the imprecision of this prediction, it may be impossible to predict, let
alone promise, true cost savings.

Moreover, the actuarial risk algorithms are themselves imprecise, intrinsically
risk-averse, and conservative. A meta-analysis of the accuracy of the risk instru-
ments found that they predict recidivism at a "moderate" or "above chance"
level. 25 The most favorable studies suggest they predict with "about 70% accu-
racy. '2

1
6 Some have questioned whether the tools are actually more accurate than

risk predictions that are "clinical," that is, predictions made based on experience,
or "gut feeling," without the assistance of an actuarial tool. 25 7 A 2018 study by
computer scientists at Dartmouth College casts even further doubt on the utility of
the risk assessment instruments. It found that individals who completed an online
survey were able to predict recidivism risk about as accurately as the COMPAS
risk instrument.25 8 One of the researchers described their findings as follows:
"There was essentially no difference between people responding to an online sur-
vey for a buck and this commercial software being used in the courts.'"259

253. See supra notes 39-41 and accompanying text.
254. Simon, supra note 57, at 414.
255. JAMES, supra note 30, 3 & n.17 (noting, based on a meta-analysis of the accuracy of risk

assessment instruments, that they estimate at a "moderate" or "above chance" level of accuracy).
256. See Latessa & Lovins, supra note 30, at 212 ("Even with large data sets and advanced analytical

techniques, the best models are usually able to predict recidivism with about 70% accuracy ... provided
it is completed by trained staff."); see also Dressel & Farid, supra note 15, at 3 (finding sixty-five
percent accuracy).

257. See, e.g., Starr, supra note 1, at 853-55 (reviewing accuracy studies of actuarial risk tools and
concluding that "the shibboleth that actuarial prediction outperforms clinical prediction is . . . a
generalization that is not true in every case").

258. See Dressel & Farid, supra note 15, at 3.
259. Issie Lapowsky, Crime-Predicting Algorithms May Not Fare Much Better than Untrained

Humans, WIRED (Jan. 17, 2018, 2:16 PM) (quoting Hany Farid), https://www.wired.com/story/crime-
predicting-algorithms-may-not-outperform-untrained-humans/ [https://perma.cc/69NC-V2C6].
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At the very least, then, these tools will be wrong thirty percent of the time, and
in one of two ways: by falsely identifying an offender who does not commit a
future offense as presenting a high risk of recidivism (false positive), or by falsely
identifying an offender who commits a future offense as presenting a low risk of
recidivism (false negative).260 The tools err on the side of overestimating risk
because the "cost" of a false negative -the individual who is deemed a low risk
but then commits a future offense-is believed to outweigh that of a false posi-
tive. Latessa and Lovins claim, for example, "False negatives are more visible
and damaging because they can actually involve new offenses that cause harm to
victims and jeopardize public safety. False negatives are potentially very costly;
hence most assessment strategies err on the conservative side." '26 1

Given the conservative nature of this estimate, some individuals who do not
pose a high risk of recidivism are nevertheless identified as such. When the risk
assessment is completed in the correctional context, many easily dismiss the cost
of an erroneous false positive prediction. If one is erroneously identified as posing
a low risk of recidivism, she will not receive sufficient correctional intervention;
her risk level will not be corrected, and she will commit additional crimes,
thereby jeopardizing public safety. In contrast, if she is erroneously identified as
posing a high risk of recidivism, according to the Risk-Need-Responsivity (RNR)
principle, she should receive more intensive treatment than she actually needs-a
higher level of supervision, more programming requirements, and more reporting
requirements if she is sentenced to probation. These costs are hardly inconse-
quential. As the risk principle dictates, intervention for one who is actually low-
risk may be criminogenic. Moreover, the more conditions placed on an offender,
the greater the possibility that he or she will not be able to satisfy them.262

Crucially, however, in the correctional context, this overprediction of recidi-
vism risk cannot enhance or extend the default terms of the sentence itself,
namely where the defendant serves his sentence and the length of that sentence.
For example, if the judge sentences a defendant to probation, the correctional
agent may administer the RNR principle when determining probation require-
ments and may, based on the conservative risk estimate, erroneously assign more
restrictive requirements than are necessary. That agent may not, however, use the
risk assessment information to override the judge's decision and incarcerate the
defendant instead of supervising him on probation.

In the sentencing context, by contrast, the conservative risk algorithm can be
used to increase the severity of the terms of punishment. The cost of an erroneous
false positive prediction is even greater: the defendant who is actuarially indi-
cated as likely to reoffend, but who in fact never will, may be incarcerated rather

260. Latessa & Lovins, supra note 30, at 212-13.
261. Id. at 213.
262. See Hannah-Moffat, supra note 38, at 276 (noting that individuals who score a high risk level

will be sentenced to "custodial sentences and/or a greater number of conditions attached to the
disposition," which makes these individuals "more vulnerable to breach, increased surveillance, and
further criminalization").
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than sentenced to probation, or be incarcerated for a greater period of time in the
name of public safety.

This significant, yet unquantifiable, cost remains largely invisible: we do not
and cannot know who has been incarcerated unnecessarily. Such costs also remain
invisible in the literature that praises actuarial sentencing, which compares the fi-
nancial cost of unnecessarily incarcerating someone against the possibility of
future criminal activity. For example, when the Pennsylvania Commission on
Sentencing's Risk/Needs Assessment Project considered the issue of false posi-
tives and negatives, it articulated the possible "tradeoffs" as follows: "Is it better
to err on the side of over predicting arrest [which potentially could result in correc-
tional overcrowding] or under predicting arrest [which potentially could result in
more crime] [?] How much better? That is, how many false positives equal one
false negative [or vice versa] ?, 263

When framed as a tradeoff between the unnecessary expenditure of money
compared to a risk to public safety, the answer seems simple: public safety should
win. The cost of not following the risk prediction, it follows, is that the public
will be victimized. This simplistic balancing of the public safety against financial
resources is common throughout laudatory actuarial sentencing literature.264

This equation overlooks altogether the immense humanistic costs to the indi-
vidual who is inaccurately identified as presenting a high risk of recidivism and
is accordingly incapacitated. These costs include the experience of brutal, dan-
gerous conditions,265 the severance of family and community ties,266 and often
insurmoubtable obstacles to re-entering society upon release.26' It also ignores
literature demonstrating that prison itself can be crimonogenic, or crime-

268causing.
Structural and institutional influences encourage judges to err on the side of cau-

tion and follow these conservative estimates, despite the possibility of a false posi-
tive. Indeed, if a court ignores a prediction that a defendant is "high-risk" and that
person re-offends, "blame will accrue to the original sentencer.' 269 An "error" in
the other direction-unnecessarily incarcerating an individual or extending the

263. PA. COMM'N ON SENTENCING RISK/NEEDS ASSESSMENT PROJECT, INTERIM REPORT 5: DEVELOPING

CATEGORIES OF RISK 15 (2012), http://www.hominid.psu.edu/specialty-programs/pacs/publications-and-
research/research-and-evaluation-reports/risk- assessment/phase-i-reports/interim-report-5 -developing-
categories-of-risk/view [https://perma.cc/8AEY-BDTD].

264. See supra note 122 and accompanying text.
265. See Johnson v. California, 543 U.S. 499, 515 (2005) ("Prisons are dangerous places .... ). See

generally Martin H. Pritikin, Is Prison Increasing Crime?, 2008 WIs. L. REv. 1049, 1056-57
(describing the "brutalization effect of prison").

266. See Pritikin, supra note 265, at 1055-56.
267. Id. at 1060-64.
268. See Todd R. Clear, Backfire: When Incarceration Increases Crime, in THE UNINTENDED

CONSEQUENCES OF INCARCERATION (1996), https://www.vera.org/publications/the-unintended-consequences-
of-incarceration-papers-from-a-conference-organized-by-vera [https://perma.cc/RDN8-8UWC] (identifying
three "crime-enhancing" effects of imprisonment); see also Pritikin, supra note 265, at 1052 ("There is a
growing body of literature discussing the ways in which incarceration may unintentionally increase crime.").

269. ROBERTS, supra note 34, at 23.

20181



THE GEORGETOWN LAW JouRNAL

term of her sentence-does not carry this risk. Thus, risk assessment information
may encourage "decisions in which a sentence is imposed to prevent a crime that
would in fact not have been committed. 270

Thus, for the foregoing reasons, actuarial sentencing could lead to more, not
less, reliance on incarceration. This possibility provides reason to question
whether actuarial sentencing will provide the financial savings its proponents
promise. And for the reasons explored below, the analysis itself is missing a num-
ber of costs that, when factored into the equation, militate against the adoption of
actuarial sentencing.

B. IDENTIFYING "OFF-LABEL" COSTS

Actuarial sentencing is in its nascency, and existing scholarship has yet to deter-
mine whether actuarial sentencing can or will meaningfully reduce consumption
of incarceratory resources. Indeed, for the reasons just discussed, the practice can
justify incarcerating many offenders, which may counterbalance any cost savings
resulting from the diversion and rehabilitation of others. The focus on fiscal incen-
tives has led many actuarial sentencing proponents and risk researchers to strive to
refine the risk prediction analysis to enhance its accuracy-to get the prediction
"right" more often to maximize savings.

This section contends that, even if widespread adoption of this practice can
lead to a net financial gain, these savings are not costless-they will be realized
at the expense of principles of equity and justice that motivate and legitimize our
criminal justice system. Regardless of how accurately the tools predict recidi-
vism, the risk inquiry these tools advance is anathema to a principled, constitu-
tional, and just sentencing inquiry. Indeed, there is a significant fissure between
principles restricting how risk is measured at sentencing and how risk is measured
in actuarial sentencing.

A fundamental tenet of sentencing law and policy is that "[o]ur law punishes
people for what they do, not who they are. ' 271 Two principles that flow from this
premise inform the interaction between risk prediction and sentencing. The first
is a negative rule against punishing people for "who they are": when predicting
whether a defendant poses a danger to public safety that justifies extending a sen-
tence, the sentencing court should not consider non-culpable characteristics.

The Supreme Court recently affirmed this principle in Buck v. Davis.2 7 2 Mr.

Buck was convicted of capital murder. At the sentencing phase, the jury heard
expert testimony that an individual's race was statistically correlated with "pro-
pensity for violence," and that Mr. Buck was "statistically more likely to act vio-
lently because he is black.' 273 After hearing this testimony, the jury sentenced
him to death.2 74 The Court summarized the testimony as suggesting that "the

270. Id.
271. Buck v. Davis, 137 S. Ct. 759, 778 (2017).
272. Id.
273. Id. at 767.
274. Id.
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color of [Mr.] Buck's skin made him more deserving of execution,"2 and ulti-
mately ruled that it was reversible error for the jury to make a "predictive judg-
ment" about Mr. Buck's future conduct based on "hard statistical evidence" that
his race increased the likelihood of future violent conduct.2"76 The Court specified
that "[i]t would be patently unconstitutional for a state to argue that a defendant is
liable to be a future danger because of his race.277 In so doing, the Court drew a
clear line prohibiting "[d]ispensing punishment on the basis of an immutable
characteristic" such as race.278

Honoring this proscription against punishing someone for "who they are" logi-
cally and ethically precludes consideration of characteristics that are perhaps
mutable or volitional but nevertheless non-culpable. Indeed, as Micheal Tonry
recently argued, "[i]t ought to be platitudinous and anachronistic to write that
there is something fundamentally unethical or immoral about apportioning pun-
ishments or other intrusions on liberty on the basis of ascribed characteristics
for which no coherent argument can be made that offenders bear personal respon-
sibility for them. '279 Thus, the Court has specified that consideration of non-
culpable associational characteristics, including religion and political affiliation,
is both "constitutionally impermissible" and "totally irrelevant to the sentencing
process.'280 And the Sentencing Reform Act requires that the federal Sentencing
Guidelines be "entirely neutral" not only as to defendants' "race, sex, [and]
national origin," but also as to their "creed" and "socioeconomic status.'281 The
Act also stresses that it is "general[ly] inappropriate[]" to consider other non-
culpable personal characteristics at sentencing, such as education, vocational
skills, and employment record.282

The second guiding principle is the positive converse of the first: to justify
enhancing or extending punishment because of the risk of future conduct, the risk
inquiry should consider only volitional culpable conduct ("what they do"). There
are two potential sources of volitional culpable conduct: the crime of conviction
and the defendant's criminal history. Logically, the former-the very reason for
the imposition of punishment-should at least factor into, if not predominate, the
sentencing risk inquiry. The conviction of a crime is a necessary precondition to
punishment;283 it is the event that separates criminal punishment from preventive

275. Id. at 775.
276. Id. at 776.
277. Id. at 775. The specific constitutional issue presented to the Court was whether Mr. Buck's

defense attorney was ineffective for soliciting this information from the expert.
278. Id. at 778.
279. Tonry, supra note 135, at 171.
280. Zant v. Stephens, 462 U.S. 862, 885 (1983).
281. 28 U.S.C. § 994(d) (2012).
282. Id. § 994(e).
283. See Christopher Slobogin, The Civilization of the Criminal Law, 58 VAND. L. REv. 121, 131

(2005) ("By definition, we cannot punish someone unless he has committed a crime, or at least we say
he has committed one."); see also Paul H. Robinson, Punishing Dangerousness: Cloaking Preventive
Detention as Criminal Justice, 114 HARV. L. REv. 1429, 1432 (2001) ("[P]unishment can only exist in
relation to a past wrong.").
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detention mechanisms, such as sexual predator laws.28 4 Even those utilitarian the-
ories that justify punishment in terms of public safety gains cannot justify incar-
cerating someone who has not been convicted of a crime, regardless of the public
safety gains to be had from penal intervention."8'

It is also common practice to integrate the defendant's past criminal behavior
into a prediction about her future conduct. An offender's criminal history is sec-
ond in importance in sentencing decisions only to the severity of the offense of
conviction.28 6 This "recidivist sentencing premium," or the notion that punish-
ment for a criminal offense should increase progressively along with the
offender's criminal history, dates back to at least the 1600s,287 and grew in promi-
nence with rise of recidivist enhancement statutes in the 1980s.2"' Recidivist
enhancement statutes, such as "three strikes" laws, permit or require an increase-
often a dramatic increase-in an individual's sentence because of his or her prior
criminal history.28 9

Recidivist enhancement statutes are themselves a form of "rough actuarial-
ism."'2 9 They start from the premise that past criminal behavior predicts future
criminal behavior,29 1 and use this presumption to justify increasing a sentence
in the name of crime prevention.29 2 The role of criminal history in sentencing
in general, and recidivist enhancement statutes in particular, have recently met
with circumspection as scholars and practitioners have begun to recognize that
criminal history may be more reflective of the biased application of discretion-
ary policies and practices of criminal justice agents than any innate criminal

284. Robinson, supra note 283, at 1432. Punishment and prevention are fundamentally different;
they rely on different criteria and call for different procedures. Punishment, especially through
imprisonment, happily produces a beneficial collateral effect of incapacitation. If preventive detention is
needed beyond the prison term of deserved punishment, it ought to be provided by a system that is open
about its preventive purpose and is specifically designed to perform that function. Id.

285. See Markus Dirk Dubber, Note, The Unprincipled Punishment of Repeat Offenders: A Critique
of California's Habitual Criminal Statute, 43 STAN. L. REV. 193, 216 (1990) (explaining that "[m]odern
advocates of incapacitation theory" would "distance themselves" from the "absurd" policy of allowing
punishment without conviction).

286. ROBERTS, supra note 34, at 2, 11-12 (identifying an offender's criminal record as "the second
most important sentencing factor," and one that is used "around the world"); see also Hessick &
Hessick, supra note 238, at 71-72 (noting that consideration of the possibility of future criminal activity
is one of the most common sentencing enhancements).

287. ROBERTS, supra note 34, at 3-5. Roberts observes that the interest in identifying recidivist
offenders was so great it justified branding people convicted of offenses. Id. at 6.

288. Id. at 18-19.
289. See id. at 20-21 (describing "three strikes" statutes).
290. Simon, supra note 57, at 407.
291. Julian V. Roberts, The Role of Criminal Record in the Sentencing Process, 22 CRIME & JUST.

303, 316 (1997) ("For the utilitarian purposes of special deterrence and incapacitation, the link between
past and future offending is unambiguous: previous criminal conduct is predictive of future
offending."); see also Fletcher, supra note 202, at 55 (utilitarians contend that those who have done
wrong once are "likely to do so in the future").

292. ROBERTS, supra note 34, at 15 ("Historically, the [recidivist sentencing] premium has been
justified by reference to prevention.").
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propensity.293 But at the very least, this practice, even if not advisable as a matter
of policy, does not violate the proscription against punishing someone for any-
thing other than volitional culpable conduct.

Thus, to justify increasing the severity of a sentence based on the risk of
future conduct, a court should not consider personal characteristics and should
only consider culpable, volitional conduct. A primary marketing promise of
actuarial sentencing is that it simply refines, but does not fundamentally
change, the sentencing risk inquiry. Counterintuitively, however, actuarial sen-
tencing actually expands and distorts these two sentencing risk principles.

First, it expands the way risk is measured by incorporating into the risk predic-
tion a range of factors that are purportedly anathema to a valid and just sentencing
inquiry; the incorporation of these factors violates the proscription against pun-
ishing someone for "who they are. '294 As noted above, using criminal history to
predict future activity is itself a contested and concerning practice.295 Equally
troubling, however, is the way these tools explicitly incorporate additional factors
into the prediction inquiry. Some of these "plus" factors are "static" and cannot
be changed through criminal justice intervention, such as gender; other plus fac-
tors are "dynamic," or changeable, such as employment status or education
level.29 6 Importantly, however, all are non-culpable, and many have been identi-
fied as patently irrelevant to sentencing29 7 or "general[ly] inappropriate[]" to a
just sentencing inquiry.298

Jurisdictions have been careful to exclude from their actuarial calculations the
most provocative and constitutionally suspect consideration: race.299 For example,
in preparation for statewide adoption of actuarial sentencing, the Pennsylvania
Sentencing Commission conducted a series of studies to identify factors that
should be incorporated into the state's sentencing risk assessment tool.30 0 In the
first round of studies, the working group found that race and county were highly
correlated with likelihood of recidivism: African Americans and individuals from

293. See John Monahan, Risk Assessment in Sentencing, in 4 REFORMING CRIMINAL JUSTICE:

PUNISHMENT, INCARCERATION, AND RELEASE, supra note 248, at 77, 88 ("A record of prior criminal
arrests and convictions can reflect the differential involvement of the members of given groups in
criminal behavior, and it can also reflect the differential selection of the members of given groups by
police to arrest, by prosecutors to indict, and by judges and juries to convict.").

294. Buck v. Davis, 137 S. Ct. 759, 778 (2017).
295. See supra note 293 and accompanying text.
296. See supra notes 35-36 and accompanying text.
297. See 28 U.S.C. § 994(d) (2012) (listing gender).
298. See id. § 994(e) (listing education level, employment status, and history).
299. See Scurich & Monahan, supra note 120, at 37 ("No risk assessment instrument explicitly

includes race as a risk factor in sentencing.").
300. See generally PA. COMM'N ON SENTENCING RIsK/NEEDS ASSESSMENT PROJECT, INTERIM REPORT 3:

FACTORS THAT PREDICT RECIDIVISM FOR VARIOUS TYPES OF OFFENDERS 2 (2011), http://pcs.la.psu.edu/
publications-and-research/research-and-evaluation-reports/risk-assessment/phase-i-reports/interim-report- 3-
factors -that-predict-recidivism-for-various -types -of-offenders/view [https://perma.cc/GS3J-QU8G]
(describing the Pennsylvania Commission on Sentencing's Risk Assessment Project).
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urban counties were found to present a higher risk of recidivism.0 1 In future stud-
ies, however, the group omitted race and county as factors.30 2

Nevertheless, as scholars have noted, some of the seemingly less suspect actua-
rial risk factors correlate with race so strongly that they are essentially a proxy for
this impermissible factor.30 3 In any event, simply omitting direct incorporation of
race into the assessment leaves a number of personal, non-culpable characteris-
tics, such as gender, age, and educational history, within the actuarial equation.

Proponents justify this consideration of seemingly troubling characteristics by
reference to their utility in increasing the accuracy of the actuarial prediction. For
example, in defending the explicit consideration of gender in the COMPAS risk
assessment tool used in Loomis, the State of Wisconsin argued that such consider-
ation is "necessary to achieve statistical accuracy .... [B]ecause men and women
have different rates of recidivism and different rehabilitation potential, a gender
neutral risk assessment would provide inaccurate results for both men and
women."30 4 The Wisconsin Supreme Court found this argument compelling and
held that the incorporation of gender into the sentencing risk assessment "pro-
motes accuracy that ultimately inures to the benefit of the justice system includ-
ing defendants.""3 Others reason that actuarial consideration of these factors is
better than the alternative scenario, in which judges would make these predictions
based on potentially biased intuition.30 6 In short, they contend that actuarial tools

301. Id. at 1.
302. See PA. COMM'N ON SENTENCING RISK/NEEDS ASSESSMENT PROJECT, PHASE II, INTERIM REPORT

1: DEVELOPMENT OF A RISK ASSESSMENT SCALE BY OFFENSE GRAVITY SCORE FOR ALL OFFENDERS 11 n.5

(2015), http://pcs.la.psu.edu/publications -and-research/research-and-evaluation-reports/fisk-assessment/
phase-ii-reports/Interim-Rpt-l-Phase-2/view [https://perma.cc/BFM2-KEZD] ("While race was found to
be a significant predictor of recidivism, it is not included in the risk scale. It was a factor, however,
controlled for in the analyses."); see also PA. COMM'N ON SENTENCING RISK/NEEDS ASSESSMENT PROJECT,

PHASE II, INTERIM REPORT 2: VALIDATION OF A RISK ASSESSMENT INSTRUMENT BY OFFENSE GRAVITY

SCORE FOR ALL OFFENDERS 12 n.8 (2016), http://pcs.la.psu.edu/publications-and-research/research-
and-evaluation-reports/risk-assessment/phase-ii-reports/interim-report-2-validation- of-risk-assessment-
instrument-by-ogs-for-all-offenses-february-2016/view [https://perma.cc/RZR5-8CCW] ("While race
and county were found to be significant predictors of recidivism, they are not included in the risk
scale. They are, however, statistically controlled for in the analyses, which means that the effects of
the other factors are included only after eliminating the effects of race and county.").

303. See Scurich & Monahan, supra note 120, at 37 (noting the "widespread belief that many risk
factors that can be found on actuarial risk assessment instruments used in sentencing serve as close
proxies for race"); see, e.g., Oleson, supra note 4, at 1386-87 ("[A]ctuarial sentencing builds upon a
statistical association between variables (such as race) and crime to predict recidivism. These
predictions may justify-at least in part-the imposition of disparate criminal sentences based on a
number of variables correlated with risk, including race.").

304. State v. Loomis, 881 N.W.2d 749, 765 (Wis. 2016). See generally Hannah-Moffat, supra note
38, at 283-84 (noting that "eliminating problematic variables and those associated with protected
categories (i.e. race and gender) from risk assessment instruments compromises the predictive power of
these instruments"); Oleson, supra note 4, at 1337 ("Such problematic items can be eliminated from risk
assessment instruments, but as the variables associated with protected categories are struck from
assessment tools, the predictive power of these instruments wanes.").

305. Loomis, 881 N.W.2d at 767.
306. See, e.g., Joe Palazzolo, Judges Turn to Risk-Evaluation Tools in Sentencing Decisions, WALL ST.

J., (Sept. 23, 2014, 6:30 PM) https://www.wsj.com/articles/judges-turn-to-risk-evaluation-tools-in-
sentencing-decisions-1411499848 [https://perma.cc/A4HH-VDV8] ("Christopher Slobogin, a Vanderbilt
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help the sentencing judge give appropriate weight to factors such as gender; with-
out these tools, judges would give a factor like gender either too much or too little
consideration."7

That including these characteristics may increase the accuracy of the predic-
tion, however, does not make the practice just. The appropriate weight to be given
to non-culpable characteristics is, quite simply, no weight at all.30 8 Regardless of
accuracy gains or losses, this practice embraces the procedure rejected in Buck: it
incorporates purportedly "hard statistical evidence," gleaned from an array of the
defendant's personal characteristics-some of which are immutable and most of
which are non-culpable-to make a predictive judgment about the defendant's
future conduct.30 9 In other words, it endorses a system that punishes people for
"who they are."31

Actuarial sentencing also violates the second sentencing principle: that we
punish people for "what they do." '3 11 Indeed, actuarial risk assessment tools mea-
sure risk in a way that is unmoored from criminal culpability. Although actuarial
risk instruments incorporate a range of non-culpable characteristics into their cal-
culations, most of the tools omit one seemingly crucial factor: the crime for which
the defendant is being punished.3 12 Somewhat surprisingly, the crime of convic-
tion does not statistically correlate with recidivism.3 13 In fact, some studies have
found a "non-intuitive" correlation between the severity of the crime of convic-
tion and recidivism: the more serious the offense, the lower the risk of recidi-
vism.314 For example, a recent Bureau of Justice Statistics study indicated that
violent offenders were less likely to recidivate within five years of their release
from prison than property, drug, or public order offenders.31 5 It is unsurprising,
therefore, that many actuarial risk assessment tools do not factor it into their

University law professor, said the alternative was potentially worse. 'At least these risk-assessment
instruments don't explicitly focus on race or poverty, unlike what might occur in a sentencing regime
where judges are making risk assessments based on seat-of-the-pants evaluations,' he said."); see also
Monahan, supra note 291, at 85 (arguing that risk assessment is better at addressing racial or
socioeconomic disparities in sentencing compared to "judicial hunch" or heavy reliance on criminal
history).

307. And one scholar has justified the consideration of immutable characteristics to determine a
sentence as a sort of "moral luck." Oleson, supra note 4, at 1389-90. As one scholar has noted, there is a
"surreal quality" to the literature's "mostly untroubled embrace" of incorporating gender into the risk
algorithm. Starr, supra note 1, at 825.

308. See supra notes 279-82 and accompanying text.
309. Buck v. Davis, 137 S. Ct. 759, 776 (2017).
310. Id. at 778.
311. Id.
312. See Starr, supra note 1, at 811.
313. Id.
314. MATTHEW DEMICHELE & JULIA LASKORUNSKY, SENTENCING RISK ASSESSMENT: A FOLLOW-UP

STUDY OF THE OCCURRENCE AND TIMING OF RE-ARREST AMONG SERIOUS OFFENDERS IN PENNSYLVANIA

35 (2014), http://justicecenter.psu.edu/research/projects/files/PCS%20-Risk%20Assessment-Tool.pdf
(finding "that a more serious offense is associated with lower recidivism").

315. Matthew R. Durose et al., Recidivism of Prisoners Released in 30 States in 2005: Patterns from
2005 to 2010-Update, BUREAU OF JUST. STATS. (Apr. 2014), https://www.bjs.gov/index.cfm?ty=
pbdetail&iid=4986 [https://perma.cc/2S5Q-DMXY].
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predictive algorithms.316 Such a prediction of future behavior, which calibrates
punishment based on factors having nothing to do with the crime of conviction,
undermines the principle that we punish for "what they do," and perhaps even
justifies imposing or enhancing a punishment purely to prevent future crimes.3 17

Thus, even if actuarial sentencing helps judges more accurately identify those
who are likely to recidivate, it can also justify punishing someone more severely
for reasons that are divorced from traditional punishment principles. Under an
actuarial sentencing regime, individuals may be incarcerated, or incarcerated for
longer, only because-based on an assessment of their personal, non-culpable
characteristics-they are purportedly more likely to reoffend. This consideration
of non-culpable, personal characteristics to predict future behavior calls into
question the propriety of using actuarial risk prediction for any purpose and at
any stage in the criminal justice system.

Perhaps the shortcomings of actuarial recidivism predictions are somewhat tol-
erable, even if not advisable, when the predictive tools are used for their on-label
use-that is, when used to "correct risk." A key shortcoming of actuarial risk pre-
diction is that it defines recidivism broadly as "probability of reoffending,"31 8

which may be measured by the likelihood of being convicted or arrested for any
offense and predicts risk without reference to the instant crime. If the purpose of
recidivism risk identification is to reduce that risk over the term of correctional
control, it may make sense to assess risk independent of culpability. The goal is
to reduce the likelihood the defendant will return to the system for any reason,
regardless of the severity of the preceeding or subsequent offense. As the crime
of conviction is not predictive of recidivism, it is irrelevant to this inquiry.31 9

Presumably the treatment or intervention points would be the same, regardless of
the type of offense the offender is likely to commit: targeting antisocial attitudes,
substance abuse, and other dynamic risk factors.

Furthermore, if the goal is to "correct risk" by reducing recidivism through cor-
rectional intervention, it may be acceptable to take into account certain personal,
non-culpable characteristics such as gender and educational or employment his-
tory. Key components of the Risk-Needs-Responsivity principle are to identify
and target interventions toward the defendant's dynamic characteristics, and to
deliver such treatment or programming in a way that is the most responsive to his

316. Starr, supra note 1, at 811 (noting that "almost none" of the evidence-based sentencing
instruments "include the crime for which the defendant was convicted in the case at hand").

317. See, e.g., State v. Loomis, 881 N.W.2d 749, 764 (2016) ("[A]n offender who is young,
unemployed, has an early age-at-first-arrest, and a history of supervision failure, will score medium or high
on the Violence Risk Scale even though the offender never had a violent offense." (quoting Electronic
Case Reference Manual, COMPAS Assessment Frequently Asked Questions, Wis. DEP'T OF CORRS.

https://doc.helpdocsonline.com/dcc-business-process [https://perma.cc/H845-94GZ] (last visited Aug. 11,
2018))).

318. Latessa & Lovins, supra note 30, at 206.
319. As Latessa and Lovins explain, "though a felon has been convicted of a more serious offense

than a misdemeanant, their relative risk of reoffending may have nothing to do with the seriousness of
the crime." Id. at 205-06.
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particular needs and learning styles. For example, as Michael Tonry explains,
" [i]t would make little sense not to take educational credentials and existing work
experience and skills into account in assignment to educational or vocational pro-
grams.3"0 Moreover, there is growing attention to the ways in which differences
of culture, gender, and other static characteristics impact the efficacy of rehabili-
tative efforts.321 Even if these characteristics cannot be changed through correc-
tional intervention, perhaps it may be necessary to consider them in order to
direct an individual toward correctional programming that is gender-responsive,
culturally compentent, or otherwise tailored to that person's rehabilitative needs.

However, when used to "sentence risk" as opposed to merely "correct risk,"
actuarial risk assessment imposes a systemic consequence that cannot be coun-
tenanced: the possibility that we will punish someone more severely for non-
culpable, personal characteristics. As Professor Starr has persuasively argued,
actuarial sentencing presents concerns of constitutional proportions.322 Specifically,
she contends that the incorporation of gender and wealth-related classifications
(such as employment status, education, and dependence on government assistance)
into the sentencing risk algorithm should not pass scrutiny under the Equal
Protection Clause, and raises due process concerns.3 23

Even if this practice withstands constitutional scrutiny, it is nevertheless mis-
guided. It distorts the RNR principle that underlies and legitimizes actuarial risk
prediction, and justifies considering non-culpable characteristics. The RNR prin-
ciple, as developed in the correctional context, dictates that we should invest
more rehabilitative resources in high-risk offenders. In the sentencing context,
however, this principle is upended. Actuarial sentencing stratifies the risk inquiry.
Risk is identified not to craft a rehabilitative program, but rather to determine
how that risk will be mitigated: through rehabilitation if the individual is suffi-
ciently low-risk, or incapacitation if the offender is high-risk. In other words, an
individual's risk level is not used to determine how she will be rehabilitated, but
rather to determine the theory of punishment that should be followed. In light of
this distinction between correctional and sentencing purposes, it follows that we
must be even more circumspect of the inputs and outputs of the actuarial risk pre-
diction inquiry.

In addition to these doctrinal and constitutional concerns, there is an additional
equitable cost: its impact will not be fairly or evenly distributed amongst the pop-
ulation of criminal defendants. The laudatory account of actuarial sentencing
focuses on its beneficiaries: the public, which saves money without compromis-
ing public safety, and those defendants who will be diverted from prison or serve

320. Tonry, supra note 135, at 171.
321. See, e.g., BARBARA BLOOM ET AL., NAT'L INST. OF CORRS., GENDER-RESPONSIVE STRATEGIES:

RESEARCH, PRACTICE, AND GUIDING PRINCIPLES FOR WOMEN OFFENDERS (2003).
322. See Starr, supra note 1, at 821-36.
323. See id.
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shorter sentences because they are sufficiently low-risk.324 To fully assess the
impact of actuarial sentencing, however, we must account for a question that is
largely overlooked by those who support this practice: how will this benefit be
distributed?3 2. More precisely, who will be disadvantaged? Who will be deemed
"risky," and why?

The answers to these questions are easy to predict. Recidivism risk factors are
markers of structural disadvantage. An individual can quickly rack up recidivism
risk points under some risk tools because they lack educational achievement or
established work history, and come from a neighborhood that has a high crime
rate. They also can be "risky" because they have had prior interactions with law
enforcement. Indeed, "criminal history" itself may be as consistent with living in
a heavily policed neighborhood as it is with any sort of criminal proclivity.

In fact, actuarial sentencing replicates and amplifies the troubling dynamics of
criminal history. Importantly, actuarial risk information supplements, but does
not replace, other information provided to the judge in advance of sentencing.
Thus, the sentencing judge in an actuarial sentencing jurisdiction receives both
details regarding the defendant's criminal history and her actuarial recidivism
risk prediction, which itself is based on that same criminal history. Defendants
with a criminal history are thus doubly disadvantaged. The sentencing judge may
consider criminal history directly for whatever sentencing purpose she sees fit-
as evidence the defendant is dangerous, requires greater specific deterrence, is ill-
suited for diversion, or is deserving of a longer sentence-and may then consider
it indirectly, as a predictive indicator of the defendant's future behavior.

Thus, the actuarial risk factors amplify and replicate the existing dynamics
within the criminal justice system. Those who stand to lose the most, therefore,
are those who are already disproportionately represented therein: young men of
color from urban neighborhoods.326

C. REASSESSING ACTUARIAL SENTENCING

Proponents of neorehabilitative reforms in general, and actuarial sentencing in
particular, characterize such measures as a movement away from the harsh, inca-
pacitative policies of the past.327 But the foregoing analysis reveals an artifact of
this revival of rehabilitation: the selective re-entrenchment of incapacitation.
Indeed, by default, those whom data do not select for rehabilitation through
problem-solving court participation, community-based sentences, or drug treat-
ment in lieu of incarceration are left to established criminal justice practices and

324. Id. at 816 (noting that advocates of actuarial sentencing "argue, or assume, that the prediction
instruments will primarily allow judges to identify low-risk offenders whose sentences can be reduced,
not high-risk offenders whose sentences must be increased").

325. See, e.g., id. at 819 (noting that the current actuarial sentencing literature's "treatment of the
disparity concern is surprisingly limited; the commentary to the MPC revision, for instance, barely
mentions it").

326. See Oleson, supra note 4, at 1387 ("[E]vidence-based sentencing has the potential to reify,
rather than ameliorate, extant racial disparities.").

327. See supra Section B.1.
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institutions. Thus, in this way, neorehabilitative reforms may help sustain a bro-
ken system indefinitely.328

This dynamic is both more visible and perhaps even more troubling in actuarial
sentencing. Although actuarial sentencing uses data as a basis for imposing more
lenient sentences for those who pose a sufficiently low risk of recidivism, it
authorizes resort to incapacitation in the name of public safety for others. The
process by which it imposes these sentences distorts traditional sentencing princi-
ples, by authorizing and encouraging the consideration of non-culpable and per-
sonal characteristics to predict future behavior. The incorporation of actuarial,
data-based predictions can justify the imposition of a longer or more severe sen-
tence than defendants would otherwise receive. The problem is not just that indi-
viduals who pose too great a risk of recidivism are incapacitated, but that such
individuals may be incapacitated because of "who they are," rather than "what
they did. 329

In short, actuarial sentencing authorizes sentencing decisions that are unfair
and unprincipled. The problem with actuarial sentencing is not just that it can
lead to more severe outcomes for some people-the problem is with the inquiry
itself. Actuarial risk tools measure and define risk in a way that does not comport
with sentencing principles; they do not measure what should count in a just sen-
tencing inquiry.

Some actuarial sentencing proponents have suggested that we restrict the prac-
tice only to those uses that appear to benefit defendants, by using actuarial risk in-
formation only to decrease sentencing exposure or militate in favor of a
community-based sentence.330 Others have recommended that we use actuarial
sentencing as a way to actualize a limiting retributive sentiment-to sequence the
sentencing inquiries so that the judge determines the range of sentences that are
"not undeserved," and then consults actuarial risk information to determine the
particular sentence to impose within that range.331

These suggestions may mitigate some of the unfairness that can result from
actuarial sentencing, but they are nevertheless unavailing. Those who benefit
from these decisions are benefiting because of "who they are." They benefit
because they come from a background of relative privilege and were afforded
access to educational and employment opportunities, a low-crime zip code, and
perhaps even the privilege of committing low-level, quality-of-life criminal vio-
lations that were brought to the attention of law enforcement authorities.332

Conversely, those who do not benefit from such an approach-those who are not

328. See Collins, supra note 97, at 1507-08.
329. See supra notes 308-17 and accompanying text.
330. See, e.g., Starr, supra note 1, at 839-40 (noting that some actuarial sentencing proponents

"propose that it should be used only to mitigate sentences" and providing citations).
331. See, e.g., Monahan & Skeem, supra note 34, at 502.
332. For example, as Michelle Alexander has highlighted, "[t]he drug war has been waged almost

exclusively in poor communities of color, despite the fact that studies consistently indicate that people
of all races use and sell drugs at remarkably similar rates." Michelle Alexander, The New Jim Crow, 9
OHIO ST. J. CRIM. L. 7, 13 (2011).
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selected for diversionary treatment or lower sentences-are excluded because
they lack such privilege. In other words, although such an approach may be char-
acterized as simply letting some (but not all) benefit, it may also be characterized
as leaving most (but not all) subject to the dysfunction and discrimination of the
established system.

CONCLUSION

We are at a critical juncture in criminal justice reform. There is widespread
consensus that we must move away from the tough-on-crime polices that contrib-
uted to an era of mass incarceration, and there is a growing assumption that data
should lead the way.333 Meanwhile, history is threatening to repeat itself as top
criminal justice policymakers are beginning to call for a revival of the war on
crime." '

This unique posture demands that now, more than ever, we carefully scrutinize
how data is incorporated into criminal justice decisions, with particular attention
to how we label people as "risky," and the consequences of that label. In short,
we must scrutinize how we punish risk. The foregoing demonstrates what can
happen when that scrutiny is lacking: we may end up with more-not less-
incarceration, and for reasons that defy the very principles that legitimate and mo-
tivate our criminal justice system.

333. See supra note 247 and accompanying text.
334. See, e.g., Memorandum from Jeff Sessions, Att'y Gen., to Fed. Prosecutors (May 10, 2017)

(instructing prosecutors to "charge and pursue the most serious, readily provable offense").
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