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In both macroscopic and microscopic analysis, sex and gender
components are sometimes confounded by situational and structural
effects. For example, successful women executives are almost always
numerically rare in their organizations, whereas working women are
disproportionately ~ concentrated in low-opportunity occupations.
Conclusions about “women’s behavior” or “male attitudes” drawn from
such situations may sometimes confuse the effect of situation with the
effect of sex roles; indeed such variables as position in opportunity and
power structures account for a large number of phenomena related to
work behavior that have been labeled “sex differences.”86

This Article pursues a different, although not unrelated track: How
effective are women presidents in advocating for women’s rights?87 Does
the presence of women in the most senior governmental positions effect
changes such that the rule of law advances women’s rights? Does female
representation in legislative branches of government advance women’s
rights? Again, Chile offers an interesting illustration in Latin America.

Women comprise 52.4 percent of Chile’s electorate.’8 Women’s political
representation, however, dramatically pales in comparison. Nevertheless, it
is worth noting that Chile twice elected a woman as president in the last ten
years. Michelle Bachelet served as Chile’s first female President, from
2006 to 2010.89 Bachelet’s successor was not another woman, although
Evelyn Matthei ran a strong presidential campaign despite Sabastian

causation. According to a 2007 study, “companies with more [women on the board of
directors] outperform those with the least by 53%.” Lois Joy et al., The Bottom Line,
Corporate Performance and Women’s Representation on Boards, CATALYST (2007),
available at http://catalyst.org/system/files/The_Bottom_Line_Corporate_Performance_
and_Womens_Representation_on_Boards.pdf. Nevertheless, recent scholarship on critical
mass represents a shift from the direct questions pursued by Kanter, which observed the
subjective concerns of minorities or “‘tokens” and their ascendency to leadership and
equitable pay. Much of the contemporary scholarship subtly, if not explicitly, directs its
focus to whether firms benefit economically from women’s representation. See David A.
Carter et al., Corporate Governance, Board Diversity, and Firm Value, the Financial
Review, 38 FIN. REv. 33, 51 (2003) (finding a significant positive relationship between the
fraction of women or minorities on a firm’s board and firm value); Jyoti D. Mahadeo et al.,
Board Composition and Financial Performance: Uncovering the Effects of Diversity in an
Emerging Economy, 105 J. Bus. ETHICS 375, 384-85 (2012) (finding a positive correlation
between women’s board service and firm performance). But see @yvind Bghren & R.
Qystein Strem, Governance and Politics: Regulating Independence and Diversity in the
Board Room, 37 J. Bus. FIN. & AccT. 1281, 1281 (2010) (finding that a firm creates more
value for its owners when gender diversity is low); Lissa Lamkin Broome et al., Does
Critical Mass Matter? Views from the Boardroom, 34 SEATTLE U. L. REv. 1049, 1050
(2011) (noting that critical mass “is hot,” but questioning “is it real?”).

86. Kanter, supra note 81, at 967.

87. In this project, we think beyond isolated, high-office representation or what decades
of scholarship frame as “tokenism” to explore the complexities of sex-based representation.
Id. at 966 (defining “tokens” as those who “are often treated as representatives of their
category, as symbols rather than individuals . . . tokens can be solitary individuals or ‘solos,’
the only one of their kind present”); see also Janice D. Yoder, Rethinking Tokenism:
Looking Beyond Numbers, 5 GENDER & SOC’Y 178 (1991) (arguing that Kanter’s theory of
tokenism “did not reflect the complexities of gender discrimination in the workplace™).

88. LLANOS & SAMPLE, supra note 19, at 15 tbl.2.

89. Michelle Bachelet Wins Presidential Election in Chile, CNN (Dec. 15, 2013, 10:25
PM), http://www.cnn.com/2013/12/15/world/americas/chile-presidential-election/.
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Pifiera’s eventual victory and election to the presidency.%® In 2013,
Bachelet returned to the presidency and regained leadership of the nation.!
Bachelet promises—and reproductive rights advocates hope—that she will
push forward urgently desired reforms, including legislation to advance
gender equality and reproductive rights.92 A cautionary tale emerges just
on this point. Despite Bachelet’s political success at the highest level of
political office, real gender gaps in political representation remain,
particularly with women’s representation in the country’s national
legislature below the Latin American region’s average.

According to a study conducted by the Inter-Parliamentary Union (IPU),
Chile ranks 95 out of 190 countries in terms of women’s representation in
parliament (or other equivalent governmental body).”* In 2014, women
held 16 percent of seats in Chile’s national parliament.®> An examination
of data from 2008 reveals that women hold an average 18.5 percent of seats
in lower houses of congress (analogous to Chile’s National Congress) in
Latin American countries.’?® These statistics suggest that compared to its
regional counterparts, Chile elects and appoints fewer women to political
office. The following chart, which we created applying data from the
World Bank,%7 lists the proportion of seats held by women in national
parliaments in South American countries in 2014.

90. Alexei Barrionuevo, Right-Wing Businessman Wins Chile’s Presidency, N.Y. TIMES,
Jan. 18, 2010, at A4. Matthei was a pre-candidate in competition with Sebastian Pifiera, and
the Independent Democratic Union (UDI) officially proclaimed Pifiera, rather than Matthei,
as its candidate for the 2010 election. See Coloma: Pifiera es el candidato presidencial de la
UDI para dirigir Chile, COOPERATIVA (Aug. 22, 2009), http://www.cooperativa.cl
/prontus_nots/site/artic/20090822/pags/20090822190033.html; Evelyn Matthei se reconocid
precandidata presidencial, LA TERCERA (Oct. 14, 2008), http://www.latercera.com
/contenido/23_62451_9.shtml.

91. Simon Romero, On Election Day, Latin America Willingly Trades Machismo for
Female Clout, N.Y. TIMES, Dec. 15, 2013, at A10.

92. Dan Collyns & Jonathan Watts, Bachelet Pledges Radical Constitutional Reforms
After  Winning  Chilean  Election, GUARDIAN (Dec. 16, 2013, 12:52 PM),
http://www .theguardian.com/world/2013/dec/16/chile-president-elect-michelle-bachelet-
election-reforms.

93. Magda Hinojosa, Increasing Women’s Representation in Politics, AM. Q., Summer
2012, at 96-97.

94, Women in National Parliaments, INTER-PARLIAMENTARY UNION,
http://www.ipu.org/wmn-e/arc/classif311012.htm (last updated Oct. 31, 2012).

95. Proportion of Seats Held by Women in National Parliaments, WORLD BANK,
http://data.worldbank.org/indicator/SG.GEN.PARL.ZS (last visited Mar, 25, 2015)
[hereinafter WORLD BANK].

96. LLANOS & SAMPLE, supra note 19, at 22.

97. WORLD BANK, supra note 95.



2592 FORDHAM LAW REVIEW [Vol. 83

Percentage of Women in National Parliaments by Country

Country l.’ercelftage of seats held by women
in national parliament (%) (2014)

Argentina 37%

Bolivia 25%

Brazil 9%

Chile 16%

Columbia 12%

Ecuador 42%

Guyana 31%

Paraguay 15%

Peru 22%

Suriname 12%

Trinidad & Tobago 29%

Uruguay 13%

Venezuela 17%

Notice that Chile does not rank as the nation with the lowest rate of
female representation in South America. Brazil, for example, reports that
women comprise only 9 percent of its legislative bodies. Thus, while Chile
lags behind other nations on women in political representation, it does not
rank at the absolute bottom of all Latin American nations. Nevertheless,
Chile’s current status is quite far from achieving “critical mass,” a term
used to indicate the level or percentage of representation a minority group
must reach to “bring about certain changes in culture and in institutional
norms in their legislatures.”® In the context of female political
representation, scholars predict the percentage to be 30 percent.%® In other
words, even a nation that elects women presidents (in Chile’s case, twice in
ten years) may not successfully advance the rule of law without broader
women’s representation in legislative bodies and the political will and
support of male colleagues.  Furthermore, not all elected female
representatives will prioritize or be invested in sex equality.!% Nor will all
female politicians understand women’s equality along the same spectrum;
race, class, religion, and other social statuses further shape women’s
political views.!10! In other words, it is important to account for the
differences among women in their views on equality and subordination.

98. LLANOS & SAMPLE, supra note 19, at 22.

99. Id; see also Mariateresa Torchia et al., Women Directors on Corporate Boards:
From Tokenism to Critical Mass, 102 J. BUS. ETHICS 299, 299 (2011) (noting that “attaining
critical mass . . . makes it possible to enhance the level of firm innovation”).

100. Indeed, not all women will share similar political views or experiences, nor should
they.

101. There have been increasing calls among feminists to “avoid essentialist
generalizations about ‘women’s problems.”” Uma Narayan, Essence of Culture and a Sense
of History: A Feminist Critique of Cultural Essentialism, 13 HYPATIA 86, 86 (1998); see also
DiANA Fuss, ESSENTIALLY SPEAKING: FEMINISM, NATURE AND DIFFERENCE (1989); Janet
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However, given that Chile twice elected a woman president, what
accounts for Chile’s below average representation of women in government
as a whole? Insights may be found by examining executive bodies of the
country’s political parties, particularly because these bodies are responsible
for, define, and propagate political candidate lists.!02 Women’s influence at
this level, therefore, is vital if women are to run for—and ultimately be
elected to—political office. The lack of women in leadership roles and on
party leadership committees is problematic because it limits their influence
in “decision-making spheres” and their ability to change party
organization./9 Nevertheless, in other political positions, Chilean women
fare better. Chile distinguishes itself as a nation with one of the highest
rates of women mayors and ministers among Latin American countries
(although not on par with male representation).104

Chilean women’s mixed success in political representation suggests that
the mere presence (or absence) of women in executive or legislative branch
positions does not necessarily correlate with laws and policies that promote
women’s rights, particularly those related to liberalized reproductive
legislation. Thus, the question arises whether a “critical mass” of women in
political office is necessary and/or sufficient to bring about changes in
reproductive health laws and policies, particularly abortion. In many cases,
“the presence of female candidates does not guarantee an embrace of
feminist issues,” even if the candidate herself personally supports the
issues.!05  Consider presidential candidate Ms. Matthei who, despite
supporting exceptions to Chile’s total ban on abortion to save a woman’s
life, stated she would not push for changes in abortion law if elected after
facing resistance from other members within her party.106

II. URUGUAY

In Part II, we expand our examination of the rule of law to include
Uruguay. Similar to Chile, it ranks low among Latin American nations for
female representation in elected political office. According to data from the

Catherina Wesselius, Gender Identity Without Gender Prescriptions:  Dealing with
Essentialism and Constructionism in Feminist Politics, 2 J. CAN. SOC’Y CONTINENTAL PHIL.
223, 224 (1998) (discussing feminist arguments that differences of race, class, age, sexual
orientation, ethnicity, and others among women “matter just as much to one’s identity as
one’s sex”).

102. LLANOS & SAMPLE, supra note 19, at 35; see also Alexandre Bachet, Chile: Evelyn
Matthei Named  Alianza Candidate, ARG. IND. (Aug. 12, 2013),
http://www.argentinaindependent.com/currentaffairs/chile-evelyn-matthei-named-alianza-
candidate/ (reporting various coalitions’ decisions to elect Matthei as their chosen candidate
for the November 2013 election).

103. LLANOS & SAMPLE, supra note 19, at 34, 36; see also UNITED NATIONS, WOMEN &
ELECTIONS 33 (2005), available at http://www.un.org/womenwatch/osagi/wps/
publication/WomenAndElections.pdf (stating that because political parties often determine
which candidates are nominated, women’s involvement in political parties “is . . . a key
determinant of their prospects for political empowerment”).

104. LLANOS & SAMPLE, supra note 19, at 12, 19.

105. Romero, supra note 91.

106. Id.
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World Bank, which analyzes data from national parliaments, women hold
only 13 percent of Uruguay’s elected offices.l%? Does women’s lack of
representation in Uruguay’s legislature have negative consequences for
women’s equality?

Part II.A and I1.B explore whether equality norms, produced through the
rule of law, result from female representation in political office.
Surprisingly, achieving reproductive rights may not depend upon women’s
representation in political office. We wish to be careful with the
conclusions that might be drawn from our analysis and explain more in the
second half of this Article.

A. Reproductive Health Laws

In contrast to Chile, Uruguay’s abortion laws fall on the other end of the
spectrum—the country is described as having established “the most liberal
abortion law” in South America.l08 This “liberal” law was enacted in
October 2012 with the support of President José Mujica and successfully
avoided a referendum aimed at its repeal in mid-2013.19% Under Law No.
18.987110;

Abortions are generally allowed for any reason in the first twelve
weeks of pregnancy, provided that certain procedural requirements
are followed;

Abortions are allowed in the first fourteen weeks of pregnancy if the
pregnancy is the result of rape;

Abortion is allowed at any time if continuing the pregnancy poses a
grave risk to the woman’s health or if the fetus suffers from a
condition that is “incompatible with life;”

Parental consent is required when an abortion is sought by a woman
under eighteen, but provides a procedure if a parent refuses or
otherwise cannot give consent whereby the adolescent can go before
a judge who may authorize the abortion if s/he finds that the
adolescent’s consent is “spontaneous, voluntary, and conscious;”

Allows healthcare providers with conscientious objections to
abortions to refuse to participate in the procedures if they notify their
institutions. Objections are considered revoked if they participate in
a procedure unless it is necessary to prevent grave risk to a woman’s
health. Professionals who do not express a conscientious objection
may not refuse to provide abortions.

107. WORLD BANK, supra note 95.

108. Mallén, supra note 25.

109. Simon Romero, Uruguay Senate Approves First-Trimester Abortion for Any Reason,
N.Y. Times, Oct. 18, 2012, at A6; see Pablo Femandez, Uruguay Abortion Vote:
Uruguayans Decide If Pregnancy Termination Law Goes to Referendum, HUFFINGTON POST
(June 23, 2013, 11:23 PM), http://www.huffingtonpost.com/2013/06/23/uruguay-abortion-
vote_n_3487055.html; Mallén, supra note 25.

110. Law No. 18.987, Voluntary Interruption of Pregnancy, Establishing Rules (2012)
(Uru.), available at http://reproductiverights.org/en/node/3933/map_popup.
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Uruguay’s abortion laws provide insight into rule of law norms in that
nation and serve as a platform for problematizing how scholars understand
and think about tipping points in achieving women’s equality. How does a
nation with such limited representation of women in its legislature
promulgate and implement rules that liberalize reproductive laws?

First, it must be understood that Uruguay’s abortion laws were not
always “liberal.”!1! Uruguay’s Criminal Code of 1933 prohibited abortion
and criminalized a woman causing or consenting to an abortion.!!2 In such
cases, a woman faced up to nine months imprisonment, and any person
participating in an abortion with the woman’s consent faced up to eight
years imprisonment.!!3 The law carved out exceptions: it exempted
physicians from punishment if the abortion was necessary to save the
patient’s life or protect her health, if the pregnancy was the result of rape, or
if performed within the first three months of the pregnancy “to save the
honour of the woman or in cases of economic hardship.”114

These restrictive abortion policies, however, did not eradicate the
practice. Similar to the United States in the period prior to the U.S.
Supreme Court’s landmark ruling in Roe v. Wade,!1> women obtained
illegal, underground abortions that frequently risked their health and well-
being.!16 The World Health Organization’s (WHO) 2000 study on abortion
reports that 19 million women obtain illegal abortions each year,
“performed by unskilled providers or under unhygienic conditions or
both.”117 The WHO further states that “unsafe abortion is one of the
neglected problems of health care in developing countries. It is
characterized by inadequacy of skills on the part of the provider and use of
hazardous techniques and unsanitary facilities.”118

One woman’s chilling account portrays the gruesome reality of “back
alley” abortions, and although the procedure was performed in the United
States, the conditions are no better in Uruguay:

Someone gave me the phone number of a person who did abortions and I

made the arrangements. I borrowed about $300 from my roommate and
went alone to a dirty, run-down bungalow in a dangerous neighborhood in

111. Mallén, supra note 25.

112. See UNITED NATIONS, ABORTION POLICIES: A GLOBAL REVIEW VOL. III, OMAN TO
ZIMBABWE  168-69  (2002), available  at  http://www.un.org/esa/population/
publications/abortion/profiles.htm (scroll to and follow “Uruguay” hyperlink).

113, Id.

114. Id.

115. 410 U.S. 113 (1973).

116. Id. at 150. Polly Bergan’s reflections on her abortion in the 1940s portray the
humiliation and risk involved in “back alley” abortions. See NARAL, THE SAFETY OF LEGAL
ABORTION AND THE HAZARDS OF ILLEGAL ABORTION 1, 7 (Jan. 1, 2015) [hereinafter
NARALI, available at http://www.prochoiceamerica.org/media/fact-sheets/abortion-
distorting-science-safety-legal-abortion.pdf.

117. WORLD HEALTH ORG., UNSAFE ABORTION: GLOBAL AND REGIONAL ESTIMATES OF
THE INCIDENCE OF UNSAFE ABORTION AND ASSOCIATED MORTALITY IN 2000, at 9 (4th ed.
2004) (estimating that 19 million “unsafe” or “back alley” abortions are performed globally
each year, based on statistics from 2000).

118. Id at 1.



2596 FORDHAM LAW REVIEW [Vol. 83

east Los Angeles. A greasy looking man came to the door and asked for
the money as soon as I walked in. He told me to take off all my clothes
except my blouse; there was a towel to wrap around myself. I got up ona
cold metal kitchen table. He performed a procedure, using something
sharp. He didn’t give me anything for the pain—he just did it. He said
that he had packed me with some gauze, that I should expect some
cramping, and that [ would be fine. I left.!1?

A 2002 United Nations study found that Uruguay experienced a
relatively high abortion rate, most of which were illegally performed.!2° In
the wake of constraints on access to legal contraceptives and poor
reproductive health education, abortions served as a primary method of
birth control and a major cause of maternal mortality.12! Precise data is
unavailable, but the United Nations reports that the most conservative
estimates suggest there were “at least as many abortions as live births” in
Uruguay.!?2  High abortion rates were likely caused, in part, by unmet
needs for family planning and sex education, which contributed to
significantly “high rates of unwanted pregnancies, adolescent pregnancies,
induced [and often illegal] abortions, and infertility due to sexually
transmitted diseases.”123

In response to the soaring numbers of unintended pregnancies and
abortions, the Uruguayan government established a National Programme on
Reproductive Health, which provides family planning information and
access to contraception.!?¢ In December 2008, then-president Tabare
Vazquez signed Law No. 18.426, requiring the state to “guarantee
conditions for the full exercise of the sexual and reproductive rights of the
entire population[,] . . . promote national policies of sexual and reproductive
health, develop new programs, and organize services to implement
them . ...”125 Specific objectives include!26:

o Publicizing and protecting rights of children, adolescents, and
adults related to reproductive health information and services;

e  Promoting responsible paternity and maternity;

e Promoting and improving access to family planning services;

e Preventing the spread of sexually transmitted infections;

e Reducing harms caused by sexually transmitted infections; and

e Preventing and reducing damage from substance abuse.

119. NARAL, supra note 116, at 1.

120. UNITED NATIONS, supra note 112, at 168—69.

121. M.

122. Id.

123. Id.

124. Id.

125. Dario Ferreira, Uruguay: President Signs Sexual and Reproductive Health Law,
LiB. oF CoNG. (Feb. 3, 2009), http://www.loc.gov/lawweb/servlet/lloc_news?disp3_
120540975_text.

126. Id.
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Despite Uruguay’s progress and liberalization of reproductive health
laws, the success of any law requires more than its technical establishment
or “law on the books.”'?7 Laws must be adhered to on the ground and
noncompliance must be addressed. Sally Engle Merry, in her pivotal 2006
work Human Rights & Gender Violence: Translating International Law
into Local Justice, reminds us that because much of the violence and
repression that occurs against women happens in the inner sanctum of the
home, the rule of law has been slow to have an impact.!?® In other words,
law on the books does not necessarily translate into a law in action or
impact the laws at home.!29 Importantly, the recently enacted Uruguayan
abortion law is not without its constraints to women’s reproductive
liberty.130

As we analyzed the law in comparison to other abortion laws in Latin
America, important distinctions emerge that must be flagged. First, the law
does not necessarily destigmatize abortion—the medical procedure is still
technically a crime—the law-simply broadens exceptions to the general
prohibition.3!  Second, the law imposes various conditions and
requirements prior to an elective abortion procedure, such as consultation
with a three-person panel comprised of a gynecologist, psychologist, and
social worker.132 This panel may refuse to provide abortion services.!33
Third, access to abortions is not guaranteed in Uruguay because many
clinics cannot comply with formal, structural restrictions, such as “panel”
requirements.!34 Furthermore, at least thirty percent of gynecologists in the
country have exercised a “conscientious objection” to the law; in the city of
Salto, for example, every gynecologist has objected to the law.!135 Finally,
many women are simply unaware of their rights under the new law and
many continue to resort to clandestine, unsafe abortions.!36

127. “The effect of a law in action often fails to mirror the law as stated on the books.”
Ann M. Eisenberg, Law on the Books vs. Law in Action: Under-Enforcement of Morocco’s
Reformed 2004 Family Law, the Moudawana, 44 CORNELL INT’L L.J. 693, 707 (2011).

128. SALLY ENGLE MERRY, HUMAN RIGHTS AND GENDER VIOLENCE: TRANSLATING
INTERNATIONAL LAW INTO LOCAL JUSTICE 21-22 (2006).

129. According to Mujer y Salud-Uruguay (MYSU), much more needs to be done to
ensure that Uruguay’s laws “translate[] into high quality, equitable abortion services
throughout the country.” Shena Cavallo, After Victory in Uruguay: Addressing Gaps
Between the Right to Abortion and Access to Services, INT’L WOMEN’S HEALTH COAL. (Feb.
7, 2014), http://iwhc.org/2014/02/victory-uruguay-addressing-gaps-right-abortion-access-
services/.

130. Further, the proclamation that it is a “liberal” law must be tempered by the
recognition that it is “liberal” by Latin American standards, “home to some of the world’s
most restrictive abortion laws.” Marianne Mollmann, Fatal Consequences: Women,
Abortion, and Power in Latin America, in THE UNFINISHED REVOLUTION: VOICES FROM THE
GLOBAL FIGHT FOR WOMEN’S RIGHTS 260 (Minky Worden ed., 2012).

131. Cavallo, supra note 129.

132. 14

133. I

134. Id

135. 1d.

136. Id.
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Because Uruguay enacted its abortion law relatively recently, it remains
unclear whether and how the challenges outlined in this Article, as well as
those concerns articulated by activists,!37 will be addressed by its national
legislature or president. As one commentator observes, “the struggle to
ensure access to safe, legal abortion does not end with legislation.”138 The
International Women’s Health Coalition explains that “this struggle
includes defending the law from reactionary, anti-choice movements, as
well as ensuring that geography and lack of information do not determine
the services women receive.”139 Moreover, the practical implementation of
Uruguay’s abortion law, particularly the three-professional panel
requirement, raises doubts about the law’s impact on access to abortion,
because the intrusive procedural requirements may actually hinder rather
than promote women’s rights.140

B. Women’s Political Representation and Participation in Uruguay

Similar to Chile, women make up 52.4 percent of Uruguay’s
electorate.14!  Yet, women hold only 13 percent of national parliament
seats!42 and Uruguay places 104 out of 190 countries in terms of women’s
representation in the General Assembly.!43 Where comparable data is
available, in many areas of political representation Uruguay does not
surpass—and often fares worse—than Chile.

For example, women make up 20.1 percent of executive bodies in Chile’s
political parties whereas they only make up 12.5 percent in Uruguay.!44
The World Bank data also indicates that Uruguayan women hold a slightly
lower percentage of seats in the country’s national government compared to
Chile (13 percent versus 16 percent in 2014).145 In 2007, women accounted
for 15 percent of seats in unicameral or lower houses of Congress; in
Uruguay women made up 11.1 percent.!46 Indeed, 36.4 percent of
ministers in Chile were women compared to 30.8 percent in Uruguay.!4’
Additionally, Uruguay ranked lower (104) than Chile (95) on the IPU study
on female representation in parliament.!'48 One area where Uruguay fared
slightly better was the number of women in upper houses of congress. In
2007, women held 9.7 percent of seats in Uruguay’s upper houses
compared to 5.3 percent in Chile.1¥? As of October 2012, however, this

137. Id.

138. Id.

139. Id.

140. Carlos Garcia, Uruguay’s New Abortion Law May Hinder Women’s Rights, HUM.
RTs. BRIEF (Dec. 10, 2012), http://hrbrief.org/2012/12/uruguay%E2%80%99s-new-abortion-
law-may-hinder-women%E2%80%99s-rights/.

141. LLANOS & SAMPLE, supra note 19, at 15.

142. WORLD BANK, supra note 95.

143. Women in National Parliaments, supra note 94; WORLD BANK, supra note 95.

144. LLANOS & SAMPLE, supra note 19, at 36.

145. WORLD BANK, supra note 95.

146. LLANOS & SAMPLE, supra note 19, at 23 tbl.4,

147. Id. at 19tbl.3.

148. Women in National Parliaments, supra note 94.

149. LLANOS & SAMPLE, supra note 19, at 24 tbl.5.
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situation had reversed, with women holding 12.9 percent of seats in
Uruguay’s upper houses compared to 13.2 percent in Chile.}50
Notwithstanding these differences, both countries’ female political
representation lags behind that of other Latin American countries.!5!

In the years since the data above were collected, however, Uruguay,
unlike Chile, has adopted gender quotas.!32 On April 3, 2009, Uruguay
passed Law No. 18.476, which requires political parties to include women
on ballots for primary candidates, primary candidate substitutes, members
of both chambers of the national legislature, departmental assemblies, local
assemblies, mayoral posts, election boards, and within political party
leadership.!53 The law mandates that “‘people of both sexes’ must be
included in ‘every three positions’ on a party ballot” and if a ballot has only
two candidates, there must be one male and one female.!54 Ballots that do
not comply with the requirements are rejected by departmental election
boards.!35 The quotas were largely supported by the public and responded
to women’s historically low levels of political representation in the
country.!36

Empirical studies demonstrate that gender quotas can, if effectively
designed and implemented, increase women’s political representation.’3” In
a recent study surveying data from twenty-four countries using the
Americas Barometer 2010, Professor Leslie A. Schwindt-Bayer explains
that gender quotas “may offer a partial solution to women’s marginalization
in mass political participation” and symbolize more inclusive political
systems.!5®  Whether such representation necessarily and/or sufficiently
improves or enhances women’s rights and access to reproductive healthcare
is less clear. According to Professor Schwindt-Bayer, Uruguay’s gender
quotas have yet to mitigate gender gaps in men’s and women’s political
participation (such as voting, working on campaigns, and attending local
government meetings).!®  Schwindt-Bayer’s research emphasizes that
quota systems in Latin American countries have yet to meaningfully
decrease gender gaps.190

150. Women in National Parliaments, supra note 94.

151. For example, women hold 47.2 percent of seats in Bolivia’s upper houses, 38.9
percent in Argentina, 38.5 percent in Belize, 32.8 percent in Mexico, 25.8 percent in
Trinidad and Tobago, 16.0 percent in Columbia, and 16.0 percent in Brazil. /d.

152. Leslie Scwindt-Bayer, Gender Quotas and Women'’s Political Participation in Latin
America 3 (AmericasBarometer of the Latin American Public Opinion Project, Vanderbilt
University 2011) (unpublished paper), available at http://www vanderbilt.edu/lapop/pdfs
/Schwindt-Bayer_SmallGrant_Publish.pdf.

153. Id. at 16.

154. Id. (quoting Law No. 18.476 (2009) (Uru.)).

155. Id.

156. Id. at 16-18.

157. Mark P. Jones, Gender Quotas, Electoral Laws, and the Election of Women:
Evidence from the Latin American Vanguard, 42 CoMP. POL. STUD. 56 (2009); Leslie A.
Schwindt-Bayer, Making Quotas Work: The Effect of Gender Quota Laws on the Election of
Women, 34 LEGIS. STUD. Q. 5 (2009).

158. Schwindt-Bayer, supra note 152, at 1.

159. Id. at 22-23.

160. Id. at 20-21.
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So, do gender or sex quotas positively correlate to women’s reproductive
health rights? Does the political representation of women correlate to
progressive reproductive health policies? In Latin America, Chile’s
reproductive health law policies related to abortion are considered
draconian and out of step with its populace. Yet Chile has elected more
women to legislative positions than Uruguay and some other Latin
American nations.

Thus, is political participation rather than representation more important
to establishing gender equality and shifting rule of law norms? As
evidenced by the impact of national rallies in Chile to regain access to
emergency contraception, participation matters. Equally, the relatively high
rates of women’s political participation in Uruguay, which likely plays a
role in the election of officials such as President Jose Mujica, who
supported and approved Uruguay’s liberalized abortion law, demonstrates
the importance of the democratic process to achieving the rule of law.

III. RECONCILING REPRODUCTIVE RIGHTS AND THE RULE OF LAW

As this Article demonstrates, understanding the rule of law and gender
equality requires engaging in nuanced analysis; while scholars and
commentators might presume that female representation alone achieves
gender equality or liberalizes women’s rights, such conclusions would be
misleading and inaccurate or at best incomplete. Women’s political
representation without a critical mass does offer scant access to power, but
may not effectively achieve the types of norm-shifting regulations
anticipated by the public. On the other hand, perceiving women’s equality
as achievable only through female representation in politics overlooks the
responsibility of male legislators to their female (and male) constituents
who advocate for sex equality and greater liberalization of reproductive
laws. In other words, the domain of equality is neither gender- nor sex-
specific.

We make the case that women can and should play a vital role in their
representation and the fact that they are underrepresented in political office
in Latin America (as well as the United States) ought to cause concern. We
continue to be interested in what accounts for fractional representation of
women and the implications for reproductive health. For this task we
turned to Latin America—though these issues deserve greater consideration
globally.

In Latin America we find interesting insights regarding reproductive
health laws and the rule of law.!! For example, oral contraceptives (the

161. Chris Kirk and his colleagues used data from the United Nations, the Guttmacher
Institute, the Population Reference Bureau, the National Conference of State Legislatures,
and Harvard University’s Center for Population and Development Studies to create maps of
abortion and contraception policies of countries throughout the world. Chris Kirk et al,,
Reproductive Rights Around the World: The Complete Global Map of Laws Governing
Abortion and Birth Control, SLATE, http://www slate.com/articles/news_and_politics/map_
of_the_week/2013/05/abortion_and_birth_control_a_global_map.html (last updated June 4,
2013).
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pill) are legal in all Latin American countries, IUDs are legal in all
countries except Guyana, and in many countries, including Uruguay,
condoms are free.!62 In both Uruguay and Chile, a prescription is not
required for oral contraceptives and in Uruguay a partial subsidy is
available to help women pay for the pill.163

Further, contraceptive devices such as IUDs can be implanted by
someone other than a physician in both countries.!®* In many regions,
contraception laws and policies are less strict in Uruguay and Chile than
they are in the United States where, for example, a prescription is required
for oral contraception and IUDs must be implanted by a physician.!6
Effective contraceptive use is critical to reducing dangerous, clandestine
abortions.166

That said, simply enacting laws and adopting policies that allow and
appear to promote contraceptive use may not translate into access,
affordability, and use. And although unmet needs for modemn
contraceptives drastically decreased throughout Latin America in recent
years, access and use continue to be low among vulnerable groups: rural
populations, adolescents, the low income, the less educated, and certain
ethnic groups.!67

Indeed, when contraceptive needs are not met, unintended and unwanted
pregnancies increase, thus increasing the rate of abortions. These abortions
are sometimes legal (i.e., in limited circumstances in Uruguay), but are
more often illegal, “back alley” abortions which put women at great risk:
these “back alley” abortions account for approximately twelve percent of all
maternal deaths in the Latin American region.!68

162. Id. Ironically, the use of IUDs in the United States has been made less accessible
and far more legally complicated in light of the U.S. Supreme Court decision in Burwell v.
Hobby Lobby, 134 S. Ct. 2751 (2014). News reports note that the Hobby Lobby ruling “may
depress use of IUDs at some privately held corporations that deem it a form of emergency
contraception” because an IUD without insurance coverage can cost up to a month’s pay for
a minimum wage worker. Eliana Dockterman, 5 Things Women Need to Know About the
Hobby Lobby Ruling, TIME (July 1, 2014), available at http://time.com/2941323/supreme-
court-contraception-ruling-hobby-lobby/; see also Aaron E. Carroll, How Hobby Lobby
Ruling Could Limit Access to Birth Control, N.Y. TIMES (June 30, 2014),
http://www.nytimes.com/2014/07/02/upshot/how-hobby-lobby-ruling-could-limit-access-to-
birth-control.htm1?abt=0002&abg=0 (“Without insurance coverage, it’s likely that many
women will be unable to use [IUDs].”).

163. Kirk et al., supra note 161.

164. Id.

165. Id.

166. Thais Aguilar Z., Safeguarding the Contraceptive Supply in Latin America in an Era
of Donor  Phase-Out, POPULATION  REFERENCE BUREAU (June  2006),
http://www.prb.org/Publications/Articles/2006/SafeguardingtheContraceptiveSupplyinLatin
AmericainanEraofDonorPhaseOut.aspx; Farah Mohammed, Latin America’s Contraception
Crisis, GIRLS’ GLOBE (Nov. 13, 2013), http://girlsglobe.org/2013/11/13/latin-americas-
contraception-crisis.

167. Aguilar Z., supra note 166.

168. Jennifer M. Piscopo, Ending Unwanted Pregnancies in Latin America, GATES
CAMBRIDGE (Oct. 9, 2012), http://gatescambridge.wordpress.com/2012/10/09/ending-
unwanted-pregnancies-in-latin-america/.



2602 FORDHAM LAW REVIEW [Vol. 83

Scholars argue and data suggests that women’s increasing political
representation and participation in Latin America results in the adoption of
important laws and policies to protect and empower women.!69 The fact
that policy change remains “elusive” on abortion indicates a level of
entrenchment on this issue that is inconsistent with the public’s view
according to national surveys. This has resulted in scholars claiming that
maintaining restrictive abortion laws is “out of sync with social practices
and global trends.”!7® 1In fact, in the entire region, abortion laws have
changed the least among policies related to women’s issues, such as
violence against women and gender quotas.

At the core of this Article is an important question regarding the
conditions that are necessary to advance women’s reproductive rights. At
first glance, the rule of law would seem to answer the question, but it does
not. The political experiences and social movements galvanized around
women’s rights in Chile, Uruguay, and other Latin American countries
suggest that women’s rights reforms do not occur in isolation or merely by
virtue of women elected to a nation’s presidency. Women’s rights
advocates warn that those interested in advancing women’s equality and
liberalizing reproductive rights would be ill advised to wait for legislatures
to initiate legal change, which then paves the way for social, on-the-ground
change. In Uruguay, for example, a referendum was avoided on the
liberalized abortion law by successful mobilization and campaigning by
reproductive rights advocates.17!

Thus, despite some continual political and religious opposition, the fact
that the referendum was defeated “shows that the Uruguayan society is
willing to continue moving forward.”!7? Effective campaigning proved
similarly successful for Chilean women when the Constitutional Court
reinstated access to emergency contraception after the Movement for the
Defence of Contraception mobilized thousands of women and advocates to
protest the Court’s previous ruling, which held the law providing access to
emergency contraception unconstitutional.!73

We conclude that women’s equality in society is not achieved
exclusively by the rule of law. The rule of law provides a technical basis to
challenge discrimination and it potentially frames women as equal citizens;
but without enforcement, representation, and participation in the political
process, advancements in women’s equality may be marginal at best even
in nation-states that claim and do promuigate laws that appear to advance
women’s rights. Reproductive equality provides an important lens through

169. Mala Htun & Jennifer Piscopo, Presence Without Empowerment? Women in Latin
America and the Caribbean (Dec. 2010) (unpublished paper), available at
http://webarchive.ssrc.org/pdfs/Mala_Htun_and_Jennifer_M._Piscopo-Presence_without_
Empowerment_CPPF_Briefing Paper_Dec_2010_f.pdf.

170. Id.

171. See Mallén, supra note 25.

172. Uruguay Abortion Law Avoids Repeal Referendum, FOX NEWS (June 24, 2013),
http://www.foxnews.com/world/2013/06/24/uruguay-abortion-law-avoids-repeal-
referendum/ (emphasis added).

173. Sotomayor, supra note 26.
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which to study these issues; even in nations where contraceptive use is
broadly liberalized, if the poor lack information and access, the right to use
contraception is illusory at best. Our research demonstrates that women
(and men who support women’s rights and equality) must be active
participants, both as political representatives and members of society,
because law alone is not enough.

CONCLUSION

This Article analyzes women’s health, specifically reproductive rights as
a lens to assess equity, inclusion, and the saliency of the rule of law. We
evaluate the history of Uruguay’s and Chile’s reproductive health laws,
women’s political representation and participation, and whether greater
numbers of women in high-level government positions necessarily and/or
sufficiently advance or improve women’s conditions. Specifically, we
target this inquiry at access to reproductive health services because
contraceptive usage and abortion remain deeply contested in some parts of
the world even when the life of the mother is at stake. According to one
commentator, “an estimated 47,000 women die each year because they lack
access to safe, legal abortion care.”174

Whether the rule of law functions effectively as a tool for achieving
equality and responding to deeply entrenched oppression, violence against
women, and reproductive justice remains an important point of inquiry and
we urge continued study in this domain. Without attention to social
contexts and enforcement, what can the rule of law achieve, particularly
with regard to sex equality?!73

The rule of law can mask inequality or even undermine equality for
women by presenting formal rules as gender neutral when the opposite may
be true. In her renowned work, Professor Sally Engle Merry urges a more
probing examination of the rule of law as a tool for normalizing equality.!76
For example, hard-fought transformations in marriage have elevated the
rights of women and girls in the context of marriage.!”” Nevertheless,
husbands continue to rule the inner sanctum of the home in many
nations.!78

And as Goodwin’s prior work explains, the rule of law may serve as
political and diplomatic cover for local adherence to traditional law or
customs, which continue to be practiced in the shadows of federal
legislation.!” India’s child marriage laws serve as a compelling example.

174. Tara Culp-Ressler, /I-Year-Old Chilean Rape Victim's Health Is in Danger Because
She Can't Get an Abortion, THINK PROGRESS (July 7, 2013), http://thinkprogress.org/
health/2013/07/07/2261731/chile-rape-victim-abortion/.

175. See, e.g., Michele Goodwin, When Institutions Fail: The Case of Underage
Marriage in India, 62 DEPAUL L. REV. 357 (2013) (evaluating the impact of the rule of law
on young women in India).

176. See generally SALLY ENGLE MERRY, HUMAN RIGHTS AND GENDER VIOLENCE:
TRANSLATING INTERNATIONAL LAW INTO LOCAL JUSTICE (2006).
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179. Goodwin, supra note 175, at 357-58.
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Despite laws prohibiting underage marriage, which legislators in Delhi
eagerly point out, child-bride trafficking and underage marriage frequently
occur throughout India.!®0 In this latter context, how can the rule of law
pierce the wall of privacy to expand protections to the most vulnerable
women and girls?

In other contexts too, critics suggest that “Western policymakers and
commentators have seized on the rule of law as an elixir for countries in
transition.”!8! As we note from the outset, the goals of the rule of law are
universally lauded, but on inspection may be differently defined and
unclear, perhaps even more so with relation to women’s rights and
reproductive healthcare. Thus, is the rule of law a prerequisite to a
successful political transition or the consequence of it?

In this Article, we do not deny that women can be agents of change. In
fact, women may at times be the best advocates for women’s reproductive
health concerns and beyond. However, we cast doubt on how those
agendas are made real. According to a recent United Nations report,
“Despite being a cornerstone of democratic governance, the rule of law still
‘rules women out’ in too many countries around the world.”!82 In the
context of reproductive health, participation in the electoral process and
rulemaking matter as much, if not more, than mere political representation.
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