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stability.”* Growth management will become a key issue giv-
en its impact on all environmental media.

VI. WETLANDS

Recent wetlands case law has led to significant changes in
regulation governing the issuance of section 404 permits.”
First, in early 1997, the federal district court of the District of
Columbia rejected the Army Corps of Engineer’s (“Corps”)
“Tulloch Rule.” The rule, which required a section 404 per-
mit for incidental fallback that generally coincides with dredg-
ing activities, was determined by the court to be overbroad and
to exceed the scope of the Corps’ authority to regulate additions
of materials to wetlands. The court found that incidental
fallback “represents a net withdrawal, not an addition of mate-
rial” and cannot be regulated as a discharge by the Corps.*™

In an even bolder decision, the Fourth Circuit rejected the
Corps’ definition of “waters of the United States.” In United
States v. Wilson, defendants were convicted of felony violations
of the Clean Water Act for knowingly discharging fill and exca-
vated material into wetlands without a permit.*® The defen-
dants appealed their convictions on the ground that the Corps’
regulations governing wetland permits exceeded the Corps’
regulatory authority. The regulatory definition developed by the
Corps defines waters of the United States to include all waters

271. See H.J. Res. 432, Va. Gen. Assembly (Reg. Sess. 1998).

272. See Federal Water Pollution Control Act, 33 U.S.C. §§ 1251, 1344 (1994).

273. The Tulloch Rule changed the preexisting framework which provided a de
minimis exception from the definition of the “discharge of dredged material” requiring
a permit. Under the Tulloch Rule, any addition of dredged material, including exca-
vated material, is deemed the discharge of dredged material and requires a permit.
The rule has been interpreted to include “incidental” fall back, which includes soils or
sediments falling from the bucket back into the water. See American Mining Congress
v. United States Army Corps of Eng'rs, 951 F. Supp. 267 (D.D.C. 1997), affd sub
nom. National Mining Ass’n v. United States Army Corps of Eng’rs, 145 F.3d 1399
(D.C. Cir. 1998). The court enjoined the Corps from using the rule. See id. at 1410.

274. Id. at 1404.

275. See United States v. Wilson, 133 F.3d 251, 254 (4th Cir. 1997). The Corps’
petition for rehearing was denied on January 26, 1998. See Guidance for Corps and
EPA Field Offices Regarding Clean Water Act Section 404 Jurisdiction Over Isolated
Waters in Light of United States v. James J. Wilson (last modified June 2, 1998)
<http://wnn.epa.gov/owow/wetlands/wilson.htm> [hereinafter Guidance for Section 404].

276. See Wilson, 133 F.3d. at 253.
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whose degradation “could affect” interstate commerce.?”” The
court concluded this definition was overly broad and exceeded
the authority granted to the Corps by the Clean Water Act.
Moreover, the court indicated the regulation likely violated the
Commerce Clause of the United States Constitution.?

The court also determined that “sidecasting,” or moving
dredged material from one area in a wetland to another during
the construction of drainage ditches, does not violate the Clean
Water Act.?” The court reasoned that because “sidecasted” soil
is not equivalent to the addition of a new material, it is not a
“discharge” under the Clean Water Act definition of dis-
charge ™

Finally, the court found that the Clean Water Act requires
the government to prove a defendant’s knowledge of facts meet-
ing each essential element of the substantive offense.”®' How-
ever, the government is not required to prove that the defen-
dant knew his conduct was illegal.*?

Since the Wilson decision, the EPA has issued written guid-
ance regarding section 404 jurisdiction over isolated waters.”®
The guidance makes clear that the Corps will only apply the
Wilson decision within the Fourth Circuit and will continue to
litigate this issue in other courts. For now, the Corps and EPA
will not cite 33 C.F.R. § 328.3(a)(3) as a basis for asserting
Clean Water Act jurisdiction within the Fourth Circuit. Permits

277. See 33 C.F.R. § 328.3(2)(3) (1998).
278. See Wilson, 133 F.3d at 257.
279. See id. at 260.
280. See id. at 259-60. ) ’
281. See id. at 262. In other words, the government must prove the following facts
in order to establish a felony violation under the Clean Water Act:
(1) that the defendant knew that he was discharging a substance . .. ;
(2) that the defendant correctly identified the substance he was discharg-
ing ... ; (3) that the defendant knew the method or instrumentality
used to discharge the pollutants; (4) that the defendant knew the physi-
cal characteristics of the property into which the pollutant was dis-
charged that identify it as a wetland . . . ; (5) that the defendant was
aware of the facts establishing the required link between the wetland
and waters of the United States; and (6) that the defendant knew he did
not have a permit.
Id. at 264.
282. See id. at 262.
283. See Guidance for Section 404, supra note 275.
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issued to isolated waters on the basis of 33 C.F.R. § 328(a)(3)
will remain in effect.” Environmentalists are upset about the
decision because it significantly reduces the number of wetlands
under federal regulation and sets a precedent for using the
Commerce Clause to rollback other federal protection laws.?

Several cases of note occurred outside of the Fourth Circuit.
Most recently, a United States district court in Mango v. Unit-
ed States®™ ruled that district engineers of the Corps do not
have the statutory authority to issue section 404 permits for
the discharge of dredged or fill material into navigable waters
of the United States.””

The case involved the criminal prosecution of several defen-
dants for alleged violation of a section 404 permit issued by a
Buffalo District Engineer. The Clean Water Act authorizes the
Secretary of the Army, acting through the Chief of Engineers,
to issue section 404 permits.”®® The Act, however, meither au-
thorizes, nor proscribes further delegation of this permitting au-
thority by the Secretary of the Army to its district engineers.
The defendants argued that because the Clean Water Act only
punishes violations of permits issued by the Secretary of the
Army, defendants could not be prosecuted for violation of a
permit issued by a district engineer.”®

The court applied the traditional test of agency authority set
forth in Chevron U.S.A., Inc. v. Natural Resources Defense
Council, Inc.*® Based upon this plain language review, the
court found that “the language of section 404 unambiguously
demonstrates that Congress intended to limit the Secretary’s
delegation authority to the Chief of Engineers.”™ The court
explained that the absence of an express proscription against
subdelegation by the Secretary “does not provide the court with

284. See id.

285. The Commerce Clause is beginning to impact environmental regulation in a
number of areas. See, e.g., interstate waste discussion, supra note 234.

286. 997 F. Supp. 264 (N.D.N.Y. 1998).

287. See id.

288. See 33 U.S.C. § 1344(d) (1994).

289. See Mango, 997 F. Supp. at 269.

290. 467 U.S. 837, 842 (1984) (holding that agencies must give effect to the clear
intent of Congress). ’

291. Mango, 997 F. Supp. at 277.
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a license to ignore the pfoscription necessarily implied by the
explicit limiting language of section 404.”**

While it is difficult to predict whether the court’s reasoning
in Mango will be followed by other courts, or even upheld on
appeal, the decision clearly calls into question the validity and
enforceability of section 404 permits issued by district engi-
neers. Additionally, permit conditions, which are not directly re-
lated to the discharge of dredged or fill material into regulated
waters, also remain subject to ongoing scrutiny.

In United States v. Rapanos,® the Sixth Circuit found that
wetland property owned by the defendant was not protected by
the Fourth Amendment. In this case, the defendant refused to
allow Michigan Department of Natural Resources officials onto
his property to make a visual wetlands determination without a
search warrant. The court found that the property was not
protected by the Fourth Amendment because the property met
the “open fields” exception.® The property consisted of 175
open acres, surrounded on two sides by a highway. Accordingly,
the court found that the defendant did not have a reasonable
expectation of privacy in the property.”® A visual inspection
made during a warrantless entry onto open fields does not
constitute an unreasonable search for Fourth Amendment pur-
poses.?® -

The Eleventh Circuit recently held that the five-year statute
of limitations for civil penalties does not bar or apply to a suit
for injunctive relief and restoration against an alleged violator
of CWA requirements for wetlands protection.® Accordingly,
equitable relief, including wetlands restoration, may be obtained
long after legal remedies are precluded.”®

On the regulatory side, the Corps has announced that “six
new nationwide permits authorizing categories of activities with

292. Id.

293. 115 F.3d 367 (6th Cir. 1997).

294. See id. at 372-73 (citing Hester v. United States, 265 U.S. 57 (1924) and
Oliver v. United States, 466 U.S. 170 (1984)).

295. See id. at 373.

296. See id. at 374.

297. See United States v. Banks, 115 F.3d 916, 922 (11th Cir. 1997).

298. See id. at 922.
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minimal impacts on wetlands [willl be issued and six existing
permits [will] be modified.”® The proposal, “which authorizes
development with minimal impacts on wetlands of one-third of
an acre to three acres in size,” would replace Nationwide Per-
mit 26 and is expected by the end of 1998.2%

The new proposed permits would apply to the following activ-
ities:

(1) residential, commercial, and institutional activities af-
fecting non-tidal water between one-third and three acres;
(2) ‘master-planned development activities affecting up to
ten acres of non-tidal waters; (3) stormwater management
facilities involving construction on up to two acres in so-
called non-Section 10 waters, described in the Rivers and
Harbors Act as those navigable by boat, with no acreage
limit for maintenance; (4) passive recreational facilities that
would disturb between one-third and one acre of non-tidal
waters or 500 linear feet of stream; (5) mining activities on
up to three acres of non-tidal waters; and (6) reconfigura-
tion of existing drainage ditches restricted to the minimum
necessary of non-Section 10 waters. Preconstruction notifi-
cation would be required if any sidecasting is involved.*

There also have been several changes to wetlands regulations
on the state level. House Bill 2414 requires the Virginia Marine
Resources Commission to develop a procedure to expedite the
issuance of wetlands permits in emergency situations.?” A
new tax break has been created for wetlands and riparian buff-
ers. Local governments may exempt or partially exempt from
local property tax, wetlands and riparian buffers that are sub-
ject to perpetual easement by water allowing flooding.3®

299. Wetlands: Six New Classes Covered at Activities Under Proposed Corps Re-
placement Permits, [June] Daily Envt Rep. (BNA) No. 122, at AA-1 (June 25, 1998).

300. Id.

301. Id.

302. See VA. CODE ANN. § 9-6.14:4.1 (Repl. Vol. 1998); id. § 28.2-1307 (Repl. Vol.
1997). ’

303. See id. §§ 58.1-3230, -3665, -3666 (Repl. Vol. 1997 & Cum. Supp. 1998).
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VII. OIL POLLUTION

Legislation was passed to include a gas owner or operator or
storage field operator among those that are heard de novo by
the Virginia Gas and Oil Board.** Additionally, appeals of
permits which were objected to by gas storage field operators
will now stay the permit in certain circumstances.’® The con-
sent required as part of the permit application for coal bed
methane gas wells may now be considered granted on sites
owned by multiple tenants, where co-tenants holding the major-
ity interest in the site consent, and none of the tenants has
leased the tract for coal development.’”® Finally, a well-spac-
ing requirement was added for gas storage fields certificated by
the State Corporation Commission prior to January 1, 1997.%"
Gas storage field operators must be given notice of hearing ap-
plications involving the field operator’s certificated area.’®

Legislation also was passed creating a right to a contribution
action by an owner or operator that incurs costs in responding
to a discharge that was caused by a third party.’® Similarly,
any person or operator who pays costs or damages to the Com-
monwealth or a third party for harm caused by a discharge, or
threat of discharge, may bring a cost recovery action against
the person whose acts or omissions have caused or contributed
to the discharge or threat.*

The State Water Control Board now is able to require a per-
son causing a discharge of oil to take any steps “deemed neces-
sary in the judgment of the Board” to affect a cleanup.’™
Such steps may be in addition to, or in lieu of, those that may
be found in the person’s oil spill contingency plan.**?

304. See id. § 45.1-361.9 (Repl. Vol. 1998). Legislation governing oil, gas, or coal
operations is administered by the Virginia Gas and Oil Board and the Department of
Mines, Minerals, and Energy.

305. See id. § 45.1-361.23 (Repl. Vol. 1998).

306. See id. § 45.1-361.29 (Repl. Vol. 1998).

307. See id. §§ 45.1-361.19, -361.30 (Repl. Vol. 1998).

308. See id.

309. See id. § 62.1-44.34:18 (Repl. Vol. 1998).

310. See id.

311. Id.

312. See id.
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The provisions governing the obligations of the DEQ and the
Department of Health (“‘DOH”), in response to an oil spill, have
been modified. The DEQ must compile a list of the locations of
oil releases, which are serious enough to have a site character-
ization analysis performed, and must submit the list to the
DOH on a monthly basis.*® A person who has a well located
in an area affected by an oil release may request the DOH to
test that well’s water for oil contamination. If the test indicates
that the water supply is a potential risk to public health, the
state will assume the costs of the test.** The DOH also must
also maintain a list of private laboratories that perform well
water tests for public use. Residential property disclosure state-
ments must contain a notice to prospective purchasers and
owners that the DEQ maintains information which identifies
the location of oil releases that may affect the property.*®

Recent case law has held that “muck™® is not covered by
the oil residue discharge rules found in the Act to Prevent
Pollution by Ships.*” In United States v. Apex Oil Co., defen-
dants were accused of conspiring to discharge cargo-related oil
residues at sea.’™ The federal court of appeals, relying on
Cose v. Getty Oil Co.,*” held that “muck” is not refined petro-
leum or a useful petroleum product.®® Accordingly, “muck”
should be treated as a discarded waste, not an oil residue.

Other case law of interest has provided that the Oil Pollution
Act (“OPA”)*® allows a trustee (appointed by either the Presi-
dent, a governor, the governing body of an Indian tribe, or the
head of a foreign government) to recover for damages to natural

313. See id. § 32.1-176.5:1 (Repl. Vol. 1997 & Cum. Supp. 1998) (effective Jan. 1,
1999); id. § 62.1-44.15:4.1 (Repl. Vol. 1998); see also id. § 55-519 (Repl. Vol. 1995 &
Cum. Supp. 1998) (effective Jan. 1, 1999).

314. See id. § 32.1-176.5:1 (Repl. Vol. 1997 & Cum. Supp. 1998) (effective Jan. 1,
1999).

315. See id. § 55-519 (Repl. Vol. 1995 & Cum. Supp. 1998) (effective Jan. 1, 1999);
id. § 32.1-176.5:1 (Repl. Vol. 1997 & Cum. Supp. 1998).

316. “Muck” is the residue remaining after oil is cleaned out of a ship’s hold. See
United States v. Apex Oil Co., 132 F.3d 1287, 1290 (9th Cir. 1997).

317. 33 U.S.C. §§ 1901-1915 (1994); see also 33 C.F.R. pt. 151 (1997).

318. See Apex Oil, 132 F.3d at 1288.

319. 4 F.3d 700 (9th Cir. 1993) (holding that the bottoms of crude oil tanks were
discarded waste and not petroleum products).

320. See Apex QOil, 132 F.3d at 1291.

321. 33 U.S.C. §§ 2701-2761 (1994).
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resources due to an oil spill in navigable waters or adjoining
shorelines.®® The National Oceanic and Atmospheric Adminis-
tration (“NOAA”) was tasked with promulgating regulations for
the assessment of natural resource damages.*® The final rules
authorize the recovery of non-use or “passive” losses.*”* To de-
termine a non-use value, a survey technique known as “contin-
gent valuation” is used. Under this technique, a hypothetical
market is created and citizens are asked to respond to a survey
about how much they would pay to protect a given resource.
Responses are averaged to determine the value citizens place on
the resource.’”® The court held that this technique was autho-
rized by the OPA.** The court, however, did remand the por-
tion of the rule regarding the trustee’s removal authority,
claiming that the NOAA did not adequately explain the differ-
ence between the authority granted in the final regulation and
the proposed rule.®” The court also found that the NOAA
failed to explain the interrelationship of the trustee’s residual
removal authority and the primary authority of EPA and the
Coast Guard.*®

VIII. UNDERGROUND AND ABOVE GROUND STORAGE TANKS

The Virginia Underground Storage Tank (“UST”) Program®®
has undergone several recent changes designed-to secure final
program approval from the EPA. The most significant modifica-
tion to the program was introduced by House Bill 615,*°

322. See General Elec. Co. v. United States Dep’t of Commerce, 128 F.3d 767; 770
(D.C. Cir. 1997).

323. See 15 CF.R. §§ 990.10-.60 (1998).

324. “Passive” losses are determined by the value citizens place on the mere exis-
tence of natural resources. See General Elec., 128 F.3d at 772.

325. See id.

326. See id. at 778. -

327. See id. at 775.

328. See id. at 774-75.

329. The DEQ administers the UST program in accordance with the State Water
Control Law, the Petroleum Underground Storage Tank Financial Responsibility Re-
quirements Regulation, and the Underground Storage Tank Technical Standards and
Corrective Action Requirements Regulation. See VA. CODE ANN. §§ 62.1-44.34:8 to :13
(Repl. Vol. 1998); 9 VA. ADMIN. CODE 25-580-10 to -590-230 (1996 & Cum. Supp.
1998) (formerly VRR 680-13-02 to -03).

330. H.B. 615, Va. Gen. Assembly (Reg. Sess. 1998) (codified at VA. CODE ANN. §8§
62.1-44.34:11 to :13 (Repl. Vol. 1998)).
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which incorporated the federal UST statutory provisions, relat-
ing to demonstration of financial responsibility*' into the Vir-
ginia Financial Responsibility Regulation.®®® Specifically,
House Bill 615 incorporated federal provisions which require an
owner or operator to maintain financial resources of at least
$1,000,000°* for each occurrence.®® To satisfy the financial
responsibility requirement, an owner or operator may use any
one or more of the following assurance mechanisms: “insurance,
guarantee, surety bond, letter of credit, [or] qualification as a
self-insurer.”® These amendments are not expected to add
any additional monetary or administrative burden on Virginia
UST owners and operators, as the DEQ traditionally required
UST owners and operators to use the Virginia sliding scale®*®
in conjunction with the Virginia Petroleum Storage ‘Tank
Fund®’ to demonstrate the federally required amounts.?*

House Bill 615 also requires any person or state agency seek-
ing reimbursement from the fund for costs and expenses in-
curred for oil cleanup to have acted at the direction of the State
Water Control Board in undertaking the cleanup.®® The bill
further limits eligibility for reimbursement to those who file a

331. See 40 C.F.R. § 281.37 (1998).

332. 9 VA. ADMIN. CODE 25-590-10 to -590-230 (1996 & Cum. Supp. 1998) (former-
ly VRR 680-13-02).

333. Owners and operators of 1 to 99 petroleum USTs must demonstrate financial
responsibility for up to $1 million in corrective action and third parties injury costs.
Owners and operators with 100 or more USTs must demonstrate that they are able
to pay an annual aggregate of $2 million. See 40 C.F.R. § 281.37(a)(1)-(4) (1998); 9
VA. ADMIN. CODE 25-590-40(A) (1996 and as amended by 14:23 Va.R. 3607 (1998))
(formerly VRR 680-13-03 § 4).

334. The EPA defines “occurrence” as “an accident, including continuous or repeat-
ed exposure to conditions, which results in a release from an underground storage
tank.” 42 U.S.C. § 6991b(d)(5)(A) (1994).

335. 42 U.S.C. § 6991b(dX1) (1994); VA. CODE ANN. § 62.1-44.34:12(A) (Repl. Vol
1998). ]

336. See 9 VA. ADMIN. CODE 25-590-40(A) (1996 and as amended by 14:23 Va.R.
3607 (1998)) (formerly VRR 680-13-03 § 4).

337. The Virginia Petroleum Storage Tank Fund is a revolving fund established to
reimburse owners and operators for certain qualifying tank cleanup costs. See VA.
CODE ANN. §§ 62.1-44.34:8, :10, :11 (Repl. Vol. 1998).

338. Memorandum from Mary-Ellen Kendall, Financial Programs Manager, Depart-
ment of Environmental Quality, Underground Storage Tank Program Regulatory Up-
date (on file with author).

339. See VA. CODE ANN. § 62.1-44.34:11(A)(2)(k) (Repl. Vol. 1998).
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claim by July 1, 2000, or within two years of the issuance of a
site remediation letter by the Board, whichever is later.**

In the courts, a North Carolina federal district court recently
held that nuisance and trespass claims may be brought for
continuing migration of contamination, even though the current
property owners were not responsible for the USTs.*' The
court concluded that once UST owners became aware of the
contamination, they became responsible for any continued mi-
gration of the contamination.*?

IX. MISCELLANEOUS ENVIRONMENTAL ISSUES

A. Citizen Standing

Recently, the Supreme Court squarely addressed citizen suit
requirements under both the Endangered Species Act
(“ESA”)**® and the Emergency Planning and Community
Right-to-Know Act (“EPCRA”.** In Bennett v. Spear,’* the
United States Supreme Court expanded citizen standing under
the ESA3*® The Court determined the traditional ‘zone of
interest’ test® has been negated by the ESA citizen suit pro-
vision.*® The Supreme Court relied on the ESA ‘citizen suit
provision which allows “any person” to file suit. Such a provi-
sion, the Court held, is sufficiently broad to allow a plaintiff
asserting any interest, whether economic or environmental,*®
to establish standing so long as a demonstrable injury is pres-
ent.*°

340. See id. § 62.1-44.34:11(A)(10) (Repl. Vol. 1998).

341. See Rudd v. Electrolux Corp., 982 F. Supp. 355, 370-71 (M.D.N.C. 1997).

342. See id.

343.. 16 U.S.C. §§ 1531-1544 (1994).

344. 42 U.S.C. §§ 11,001-11,050 (1994).

345. 117 S. Ct. 1154 (1997).

346. See 16 U.S.C. § 1540(g).

347. The zone of interest test requires that a plaintiff possess an injury falling
“within the ‘zone of interest’ sought to be protected by the statutory provision whose
violation forms the legal basis for [the]l complaint.” Spear, 117 S. Ct. at 1167; see also
Association of Data Processing Serv. Orgs., Inc. v. Camp, 397 U.S. 150, 153 (1970).

348. See Spear, 117 S. Ct. at 1162.

349. Traditionally, courts have limited standing only to those plaintiff's seeking to
protect endangered species under the ESA. See Bennett v. Plenert, 63 F.3d 915 (9th
Cir. 1995).

350. See Spear, 117 S. Ct. at 1159; Ann E. Carlson, Standing for the Environment,
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In Steel Co. v. Citizens for a Better Environment,* the
United States Supreme Court determined that citizen suits may
not be brought for wholly past violations of EPCRA if the viola-
tions are fully addressed before the suit is filed.** The
EPCRA establishes a reporting scheme whereby users of toxic
chemicals must inventory the toxic chemicals used by their
facilities annually®® and report any releases of these invento-
ried chemicals into the environment.’*® EPCRA’s citizen suit
provision provides that a citizen may sue in federal district
court after giving sixty-days notice to the violator, the EPA, and
state authorities.® The Supreme Court of the United States,
relying on the absence of a remedy to redress the citizen’s
claims,’® determined that the structure of the EPCRA’s citi-
zen suit provision precludes penalties for purely historical viola-
tions of the Act.*” In effect, the decision will limit justicia-
bility to suits with ongoing violations, allowing nonreporting
companies to evade liability by delaying compliance until a
citizen notice letter is received, but before the citizen files
suit.’® Steel underscores the ever-increasing emphasis on com-
munity right-to-know issues by creating a significant burden on
citizen enforcement of EPCRA.

45 UCLA L. REv. 931, 951 (1998).

351. 118 S. Ct. 1003 (1998).

352. See id. at 1020.

353. See 42 U.S.C. § 11,022(a) (1994).

354. See id. The EPCRA inventory and reporting requirements of sections 312 and
313 of the Act are triggered when a listed toxic chemical is manufactured, processed,
or otherwise used in quantities exceeding a threshold quantity established in section
313. See id. § 11,023(a), (c).

355. See id. § 11,046(d).

356. The request for declaratory judgment was worthless because the past EPCRA
violations were uncontroverted. Civil penalties payable to the United States Treasury
would not redress the group. The costs of litigation could not alone support standing.
And the requested injunctive relief was aimed at deterring future EPCRA violations,
but the group only alleged past violations. See Steel Co., 118 S. Ct. at 1018-19.

357. See id.

358. See Jim Hecker, EPCRA Citizen Suits After Steel Co. v. Citizens for a Better
Environment, [1998) 28 Envtl. L. Rep. (Envtl. L. Inst.) 10,306 (June 1998).
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B. Supplemental Environmental Projects

The DEQ now is officially authorized to undertake supple-
mental environmental projects through consent orders.®® A
supplemental environmental project (“SEP”) is an environmen-
tally beneficial project undertaken as a partial settlement of a
civil enforcement action that is not otherwise required by law.
The project must have a reasonable geographic nexus to the
violation or, if no such project is available, must advance objec-
tives of the law or regulation violated. The project must be
accepted by the person subject to the order and is enforceable
just as any other provision of the order. Approval of the SEP is
within the sole discretion of the responsible board, official, or
court, and is not subject to appeal. The DEQ has developed a
policy to govern the agency’s use of SEPs.*®

The EPA has issued a new policy on' the use of SEPs, effec-
tive May 1, 1998, similar in most respects to the 1995 interim
policy.*® Changes include new provisions encouraging commu-
nity input into the SEP selection process, provisions prohibiting
the use of SEPs to mitigate claims for stipulated penalties, and
revised penalty calculation provisions. The legal guidelines
governing the use of SEPs were also revised.*®

C. Small Business Environmental Compliance Assistance Fund

Legislation was passed by the General Assembly in 1997,
creating the Small Business Environmental Compliance Assis-
tance Fund.*® The fund provides loans to small businesses for
the purchase and installation of environmental pollution control
and prevention equipment. The DEQ administers this fund,

359. See Va. CODE ANN. § 10.1-1186.2 (Repl. Vol. 1998).

360. See Use of Supplemental Environmental Projects (SEP) (last modified July 13,
1998) <http//www.deg.state.-va.us/current/sep.html>.

361. See Issuance of Final Supplemental Environmental Projects Policy, [Apr.] Daily
Env't Rep. (BNA) No. 83, at E-3 to E-12 (Apr. 10, 1998).

362. See id.

363. See VA. CODE ANN. §§ 9-6.14:4.1, 10.1-2500, 10.1-2502, 10.1-1197.1 to .4 (Repl.
Vol. 1998).
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determines which small businesses receive loans, and the terms
and conditions of the loans.*®

D. Environmental Mediation

Alternative dispute resolution (“ADR”) is increasingly seen as
a less costly alternative to litigation. In 1997, the General As-
sembly granted the State Air Pollution Control Board, the State
Water Control Board, and the Virginia Waste Management
Board discretionary authority to employ mediation or a dispute
resolution proceeding. This authority is limited to use “in appro-
priate cases to resolve underlying issues, reach consensus or
compromise on contested issues.”™® Each Board is to adopt its
own rules and regulations to implement the utilization of
nonbinding mediation and dispute resolution proceedings.’®
The statute is clear that alternative dispute resolution is not
recommended if:

(1) [a] definitive or authoritative resolution of the matter is
required for precedential value, and such a proceeding is
not likely to be accepted generally as an authoritative pre-
cedent; (2) [t]he matter involves or may bear upon signifi-
cant questions of state policy that require additional proce-
dures before a final resolution may be made, and such a
proceeding would not likely serve to develop a recommended
policy for the Board; (3) [m]aintaining established policies is
of special importance, so that variations among individual
decisions are not increased and such a proceeding would not
likely reach consistent results among individual decisions;
(4) [t]he matter significantly affects persons or organizations
who are not parties to the proceedings; (5) [a] full public
record of the proceeding is important, and a mediation or
dispute resolution proceeding cannot provide such a record;
and (6) [tlhe Board must maintain continuing jurisdiction
over the matter with the authority to alter the disposition
of the matter in light of changed circumstances, and a me-
diation or dispute resolution proceeding would interfere
with the Board’s fulfilling that requirement.®”’

364. See id. § 10.1-1197.1 to .4 (Repl. Vol. 1998).
365. Id. § 10.1-1186.3(A) (Repl. Vol. 1998).

366. See id. § 10.1-1186.3(D) (Repl. Vol. 1998).
367. Id. § 10.1-1186.3(A) (Repl. Vol. 1998).
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E. Prosecution of Environmental Offenses

The General Assembly authorized the Attorney General to
prosecute violations of state air, waste, and water laws.*® The
Attorney General may only take such action if the local
Commonwealth’s Attorney concurs.

F. Environmental Impact Reports

The 1997 General Assembly expanded the scope of environ-
mental impact reports. The reports must include a project’s
impact on wildlife habitat.*®

X. EXPECTATIONS FOR THE FUTURE

A. Environmental Justice

A recent flurry of controversy®™ at both the state and feder-
al level, regarding the issue of environmental justice, will un-
doubtedly have wide ranging implications throughout the Com-
monwealth in coming years. At the direction of President
Clinton’s Executive Order 12898,°" the EPA and its regional
offices have begun to include environmental justice as a consid-
eration in the review of federally delegated state permit pro-
grams and in prioritizing enforcement.?”

In addition, pursuant to recent EPA environmental justice
guidelines, state agencies, such as the DEQ, must comply with

368. See id. § 2.1-124 (Cum. Supp. 1998).

369. See id. § 10.1-1188 (Repl. Vol. 1998).

370. Several recent cases that have challenged agency issuance of permits to facili-
ties located in minority communities have received widespread attention in recent
months. See Chester Residents Concerned for Quality Living v. Seif, 944 F. Supp. 413
(E.D. Pa. 1996), rev'd in part and remanded, 132 ¥.3d 925 (8d Cir. 1997) (holding
that individuals could bring suit under federal civil rights laws challenging the dis-
criminatory effect of Agency permit issuance); see also NAACP-Flint Chapter v. Michi-
gan Dep’t of Envtl. Quality, 564 N.W.2d 38 (Mich. Ct. App. 1997).

371. Exec. Order No. 12,898, 3 C.F.R. § 859 (1995), reprinted in 42 U.S.C. § 4321
(1994).

372. See Taking Environmental Justice Claims Seriously, [1998] 28 Envtl. L. Rep.
(Envtl. L. Inst.) 10,373 (July 1998).
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Title VI of the Civil Rights Act of 1964°*" as a condition of re-
ceiving environmental grant funding from the federal govern-
ment.*” The EPA’s nondiscrimination policy is designed to en-
sure that federal actions substantially affecting human health
or the environment do not have discriminatory effects based on
race, color, or national origin.** The Interim Guidance directs
the EPA’s Office of Civil Rights (“OCR”), which considers charg-
es filed under Title VI of the Civil Rights Act, to pursue infor-
mal resolution of administrative complaints when possible.*™
After a complaint is received by the OCR, an investigation will
be conducted to determine if the project at issue would create a
disparate impact on the surrounding minority populations.-The
EPA is currently investigating fifteen Title VI complaints.*”” If
a disparate impact is found, the state authority must either
rebut the finding, modify the permit to mitigate the disparate
impact, or provide adequate justification for why the permit
should nonetheless proceed. If the state agency’s response is
inadequate, the OCR will then issue a formal written determi-
nation of noncompliance to the recipient and will begin proce-
dures to suspend EPA grant assistance to the agency.*®

Although the OCR is directed to pursue informal resolutions
of administrative complaints wherever practicable, the pressure
imposed on state agencies pursuant to these Title VI regula-
tions could lead to increased future emphasis on environmental
justice considerations in DEQ permitting decisions. The EPA’s
environmental justice policy could also potentially impact facili-
ty siting, permitting, and other environmental programs in the
Commonwealth.

The implications of the EPA’s Title VI policy have caused a
great deal of controversy. As a result, the Administrator of the
EPA recently sent a letter to the Conference of Mayors attempt-

373. 42 U.S.C. § 2000(d) (1994).

374. Interim Guidance for Investigating Title VI Administrative Complaints Chal-
lenging Permits (last modified Feb. 13, 1998) <http://es.epa.gov/oeca/oej/titlevi.html>
[hereinafter Interim Guidancel.

375. See id. at 1.

376. See id. at 6.

377. See Letter from Carol Browner, EPA Administrator to the U.S. Conference of
Mayors (June 18, 1998) <http//www.epa.gov/swerosps/bf/html-doc/confmayo.htm> [here-
inafter Letter from EPA).

378. See Interim Guidance, supra note 374, at 6.
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ing to resolve concerns about the impact of Title VI on
Brownfields programs.®® An EPA advisory committee has
been established to address these issues and provide recommen-
dations to the EPA by December 1998. The EPA plans to issue
final guidance in the spring of 1999.%°

B. Endocrine Disruptors

The controversial topic of “endocrine disruptors” may have a
significant role to play in the stringency of cleanup standards
in the future. The 1996 publication of Our Stolen Future, co-
authored by Dr. Theo Colborn, brought the concept of endocrine
disruptors to the forefront of scientific debate.*® Endocrine
disruptors are chemicals such as PCBs, dioxins, and many pes-
ticides which interfere with the endocrine system in both hu-
mans and animals, causing abnormal reproductive patterns.®®
Based on the notion that an endocrine disruptor’s trigger level
for causing reproductive harm would be much lower than a
trigger level for causing cancer, this area of developing science
could have broad implications for environmental standards
traditionally based on risk assessments involving chemical
carcinogenicity.®® Incorporation of these lower thresholds into
risk assessments would lead to more protective standards. Low-
er thresholds would have wide ranging implications not only for
environmental RCRA and CERCLA cleanup standards, but also
for natural resource damage assessments and water quality
regulations.®® Emerging environmental legislation addresses
the concept of endocrine disruption through screening and test-
ing provisions designed to assess the toxic effects of endocrine
disrupting chemicals. For example, the 1996 Food Quality Pro-
tection Act® and the 1996 amendments to the Safe Drinking

379. See Leiter from EPA, supra note 377.

380. See id.

381. THEO COLBORN ET AL., OUR STOLEN FUTURE (1996).

382. See, e.g., Charles W. Henderson, Environment WHO Program Will Oversee
Endocrine Disruptors, CANCER WKLY. PLUS, Apr. 6, 1998.

383. See id.; see also SPECIAL REPORT ON ENVIRONMENTAL ENDOCRINE DISRUPTION:
AN EFFECTS ASSESSMENT AND ANALYSIS, EPA Doc. No. EPA/630/R-96/012 (Feb. 1997);
Joby Warrick, Proportion of Male Births Down in U.S., Study Says; Pollution Suggest-
ed as Possible Cause, WASH. POST, Apr. 1, 1988, at Al4.

384. See Disrupting Risks, Hazardous Waste News (BPI), at 121 (Apr. 20, 1998).

385. Pub. L. No. 104-170, 110 Stat. 1489 (1996).
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Water Act®® require the establishment of screening and test-
ing programs for endocrine disrupting chemicals.®*® In addi-
tion, the EPA is planning to address endocrine disruptors under
the Toxic Substances Control Act (“TSCA”) through the develop-
ment of a screening and testing program to evaluate certain
chemicals for their potential to disrupt the hormonal systems of
humans and animals.?®®

C. Public Access to Information

The advent of the Internet has led to increasing legislation
mandating access by the public to environmental information.
In 1997, the General Assembly provided for the development of
an Environmental Information System.® The resolution re-
quested that the United States Department of Agriculture adopt
a proposal by the Natural Resources Conservation Service,
Virginia’s Soil and Water Conservation Districts, the National
Center for Resource Innovations-Chesapeake, Inc., and the
Fund for Rural American Programs. The proposal would assist
Virginia in developing an environmental information system.
The intent was for Virginia agencies to be able to share infor-
mation and experience with other agencies. Access to this infor-
mation would aid Virginia agencies in making decisions about
environmental policy based on effective socio-economic and agri-
environmental analyses.’*

Additionally, legislation was introduced during the 1998 Gen-
eral Assembly mandating that water and air permittees provide
the DEQ with information about equipment malfunctions.®
The DEQ would be required to publish the information on the

386. Pub. L. No. 104-182, 110 Stat. 1613 (codified as amended at 42 U.S.C. §§
300f to 300j-25 (West Supp. 1997)).

387. See Wendy P. Feiner, Just When You Thought It Was Safe To Go Back in the
Water: A Guide To Complying With the 1996 Amendments To the Safe Drinking Water
Act, 4 ENvVTL, L. 198, 205-06 (1997).

388. See TSCA: Four Major Issues Seen Driving Agency Action on Toxics in 1998,
[Jan.] Daily Env’t Rep. (BNA) No. 7, at 5-24 (Jan. 12, 1998).

389. See H.J. Res. 537, Va. Gen. Assembly (Reg. Sess. 1997).

390. See id.

391. See S.B. 589, Va. Gen. Assembly (Reg. Sess. 1998).
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Internet in a searchable format for a period of at least two
years. The legislation was soundly defeated, but it is expected
to resurface.

These bills mark a growing trend of legislation aimed at
providing information to the public. The regulated community
should be careful to ensure that such information is provided in
the proper context.

XI. CONCLUSION

In the past two years, many new issues have surfaced that
will impact the regulated community. As technology continues
to change and new information becomes available, the environ-
mental field is likely to continue to evolve. Specifically, issues
relating to environmental justice, interstate commerce, public
participation, and endocrine disruptors are likely to affect envi-
ronmental regulations in the future.






