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igation process should be managed so that the truth, not the
speed, determines the outcome.™*

V. ALTERNATIVE APPROACHES

This article recommends that federal districts overcome their
current backlog and delay by adopting a Rocket Docket case
management system similar to that in the Eastern District of
Virginia.”® It is unrealistic, however, to assume that a United
States district court can make such a drastic overhaul of its
judicial traditions in one fell swoop. If courts are anxious or
hesitant to change, they should use methods of expediting jus-
tice that might aid in the necessary transition from backlogged
to streamlined dockets. This article considers two such alter-
native approaches.

First, the Eastern District served as a model for the Federal
Trade Commission (“FTC”) in its recent institution of a “fast
track” process. A transformation was needed within the
FTC,* and as a result the commission designed a system
that allows a full administrative proceeding in thirteen months
or less after the imposition of a full-stop preliminary injunction
order.™ The FTC utilizes certain factors to determine which
of its cases are appropriate candidates for an expedited adjudi-
cation and which should proceed through the regular channels
of review.”” For example, if it is likely that an agency action

Courts, 45 DUKE L.J. 929, 954 (1996).

147. Mintz, supra note 134, at 2; see also Rodriguez, supra note 4, at 7. “Some
practitioners say the quality of justice cannot and should not be measured solely by
how fast a court rushes through a case.” Id.

148. See infra Part VI.

149. See Robert W. Doyle, Jr., Modeled in Part on Expedited Federal Court Proce-
dure, the FTC’s New “Rocket Docket” Allows for the Completion of Administrative Pro-
ceedings in 13 Months, NAT'L. L.J., Jan. 6, 1997, at B5.

150. In defending an FTC preliminary injunction challenge to a proposed merger or
acquisition, antitrust lawyers often would tell the federal judge that a full-stop injunc-
tion forcing the parties into never-ending administrative litigation with the FTC was
not in the private interest of the merging firms. See id. Such a course of action is
costly and would take years before final agency resolution. The attorneys would then
argue that the private “equities” of the merging parties weigh in favor of consumma-
tion of the deal and it should proceed smoothly with no commission interference. See
id. Such arguments of equity have received some success in the courts. See id.

151. See id.

152. See id. at B6. The following factors are considered when determining whether
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will raise new, untested, or novel theories of antitrust liability,
the commission may not designate the speediest alternative.’®
Factual complexity of the case also may limit expedited track
availability. Once a case is designated as a Rocket Docket case,
the respondent is advised of its opportunity to elect the fast
track option at the time the injunction action is authorized by
the commission. Once elected by the respondent, all cases must
be completed within thirteen months of the triggered event.'™

A plan similar to that of the FTC could be designed for use
in federal district courts that are not yet prepared to revamp
their entire docket system. Using the FTC as a model, a dis-
trict court clerk or magistrate judge could summarily analyze
the pending cases in the district and determine—using custom-
ized factors—which cases are suitable for expedited adjudica-
tion. Factors to be considered could include: the factual com-
plexity of the case; the number of parties to the dispute; wheth-
er there exists a clear and unambiguous precedent on the mat-
ter; and whether the case is one of first impression. In this
manner, the court could gradually diminish docket backlog
while simultaneously easing judges, many of whom have been
on the bench for years, into a new ideology.

A second alternative strategy is one that currently is being
used in the courthouse in Johnson County, Indiana.’® In or-
der to decrease the backlog of divorce cases on their docket, the
county judges asked that litigants be ready for trial on a one or
two-day notice. Assuming that both parties agree, if a morning
or afternoon is free on a judge’s calendar, his staff will notify
the parties of the first case on the expedited list that they must
prepare for their hearing the following day.'® The only draw-

a case is ripe for an expedited judicial proceeding: the perceived quality or signifi-
cance of the case; the confidence the agency places in the evidence established during
the investigative stages; the likelihood of immediate and ongoing competitive harm
resulting from a proposed merger transaction; and the overall litigation risks per-
ceived by the FTC. See id.

153. See id.

154. See id.

155. See generally Mike Magan, Johnson County Judges Launch “Rocket Docket” to
Blast Backlog of Divorce Cases, IND. LAw., Apr. 17, 1996, at 11.

156. See id. Judge James Coachys of the Johnson County Superior Court ex-
plained, “I have found that the most frustrated litigants usually are the ones who
can’t get their divorces heard because their case gets knocked off by a long jury tri-
al—especially in cases involving kids. . . . [Tlhose litigants are desperate to move on
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back to this scheme seems to be a circuit court judge’s concern:
“In some ways this . . . [is] a disadvantage to us because when
we get a free half-day we don’t go play golf, we read cases or
make rulings.”™®’

A similar scenario could aid district courts in their attempts
to eradicate docket backlog. Without the radical changes re-
quired for establishing a full Rocket Docket, a court could sim-
ply create a “call list” of parties willing to have their cases
heard on short notice. This alternative requires no evaluating of
factors to determine whether a case is best suited for an accel-
erated review. The sole factor for consideration is whether the
parties to the dispute wish to participate.

While the above two suggestions may serve to ease certain
established courts into a new method of accelerated justice,
they are inadequate surrogates for the implementation of Rock-
et Dockets into every federal district court.

V1. CONCLUSION

In enacting the CJRA, Congress found that in order to identi-
fy, develop, and implement solutions to problems of cost and
delay in civil litigation, “it is necessary to achieve a method of
consultation so that individual judicial officers, litigants, and
litigants’ attorneys who have developed techniques for litigation
management and cost and delay reduction can effectively and
promptly communicate those techniques to all participants in
the civil justice system.” This exercise is unnecessary. The
federal judiciary need only look to one of its own and adopt the
Eastern District of Virginia’s techniques to eradicate, once and
for all, the existence of judicial inefficiency and backlogged
dockets.”™

with their lives.” Id.

157. See id. (statement by Judge James Coachys of the Johnson County Superior
Court). -

158, Pub, L. 101-650, § 102(4), 104 Stat. 5089 (1990).

159. See Thornburgh, supra note 66, at 1088 (concluding that federal reform mea-
sures should “look to the rigorous case-management techniques employed by judges in
the Eastern District of Virginia and their ‘rocket-docket’ approach that moves cases
along at a very rapid rate and tolerates little delay”).
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The civil justice plan that the Eastern District adopted, in
compliance with the CJRA, made no changes whatsoever to its
existing procedures.”® The introduction to the plan devised by
the Eastern District’s advisory group states that the court’s
existing procedures “have been most effective in controlling not
only litigation expenses but also in reducing delays in our civil
docket.”™ The report also concluded that the EDVA had no
problem with undue expense or delay.® Consequently, the
advisory group unanimously recommended that the Eastern
District simply retain its current case management require-
ments encompassed in its local procedures.’®

The path to federal court reform may not necessarily be that
suggested by the CJRA, but instead may be simply to recognize
and activate the role of judge as manager of civil litigation. The
case management statistics of the EDVA'™ illustrate that, de-
spite the growing burden of federal district caseloads, existing
judicial resources can efficiently and effectively manage federal
district dockets. The Eastern District of Virginia, with one of
the heaviest civil and criminal caseloads in the nation, has no
undue expense or delay with regard to the processing of those
claims. Thus, it is difficult to conceive why so many federal

160. See U.S. DisT. COURT FOR THE E. DIST. OF VA., CIVIL JUSTICE EXPENSE AND
DELAY REDUCTION PLAN (1991) [hereinafter ADVISORY GROUP’S REPORT]; Tobias, supra
note 18, at 98 (describing implementation of CJRA by Eastern District).

161. ADVISORY GROUP’S REPORT, supra note 160, at 1.

162. See id. at 2.

163. See id. The Eastern District’s Advisory Group outright rejected the incorpo-
ration of any of the principles and guidelines prescribed by the CJRA. See 28 U.S.C.
§ 473 (outlining CJRA’s recommended content of civil justice expense and delay re-
duction plans); ADVISORY GROUP’S REPORT, supra note 160, at 2. The group found the
recommendations unnecessary because most already were embodied in the Eastern
District’s local rules of procedure. See id. Also, the group concluded that adopting the
recommended alternative dispute resolution (“ADR”) mechanisms, see 28 US.C. §
473(a)(6), would be counterproductive in the sense that they would increase cost or
delay. See id. But see Tobias, supra note 18, at 99 (describing Eastern District’s rejec-
tion of ADR techniques as “typical” and scrutinizing court’s decision to institute none
of the recommended changes because “it is difficult to believe that no beneficial modi-
fication could be instituted”). The advisory group found no “convincing evidence” that
the use of ADR mechanisms would reduce expense or improve the quality of justice
dispensed by the court. See ADVISORY GROUP’S REPORT, supra note 160, at 6-7. Addi-
tionally, the group determined that ADR rarely affects the time devoted to discov-
ery—which the Eastern District felt is the major source of delay and cost—and af-
firmed that the availability of early, firm trial dates before Article ITI judges dimin-
ished the need for ADR. See id.

164. See supra Part IIL
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district dockets are hopelessly backlogged.” It is also curious
why Congress did not look more towards the practices of the
Eastern District and its progeny when crafting remedies for the
national judicial “crisis.”®

The Eastern District of Virginia is the perfect model for other
federal districts because, in many respects, it is an “average”
federal district. Although the Federal Judicial Center historical-
ly has treated it as a metropolitan court,’ it has characteris-
tics of both large metropolitan and small rural courts due to its
divisional structure. The Eastern District has managed to keep
to its system of firm trial dates for more than thirty years,
despite the fact that it encompasses the port city of Norfolk,
the Washington, D.C. suburbs, and the Interstate 95 corridor
cities of Richmond and Petersburg, which result in an abun-
dance of drug cases as well as shipyard-related asbestos cas-
es.’® In short, aside from its extraordinary case management
practices, and the fact that it has a very heavy case-
load—including the third most criminal case filings in the na-
tion™—the Eastern District is an average federal district
court and, thus, an ideal archetype for all other district courts.

The Eastern District of Virginia employs vital practices that
set it apart and above the rest. Foremost, the judges in the
EDVA are committed to handling the district’s caseload fairly
and expeditiously, and they have developed procedures—codified
in their local rules—that reflect these essential objectives.'™
These include standing orders and procedures that specifically
aim at reducing abuse of litigation tools and that encourage all
parties to a suit to work together towards a common goal, jus-
tice. All of these practices depend on the judge’s early and con-
tinuous monitoring and intervening in civil cases, no matter

165. See Appendix A (illustrating the time intervals required for federal courts to
handle a case from filing to disposition).

166. See Dayton, supra note 6, at 488.

167. See id. at 451 (referencing STEVEN FLANDERS, FEDERAL JUDICIAL CENTER,
CASE MANAGEMENT AND COURT MANAGEMENT IN UNITED STATES DISTRICT COURTS 2
1977)).

168. See id. at 235 (discussing the broad range of demographics included in the
Eastern District’s jurisdiction).

169. See supra Part III and notes 89-92.

170. See supra notes 44-88 and accompanying text (explaining local rules regarding
motions, depositions, discovery, and sanctions).
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how simple or complex.'” The judges, rather than the law-
yers, control the docket. Attorneys practicing in the Eastern
District respect the court’s doctrines and priorities and follow
the rules with reverence. “The Eastern District, after all, does
things the old-fashioned way—with justice, not the lawyers,
center stage.””

In conclusion, the solution to the federal “crisis” is not in
alternative dispute resolution or in other esoteric case manage-
ment devices. The statistics speak for themselves. The key to
reduced expense and delay in federal litigation is firm judicial
control of the docket, as envisioned in Rule 16 of the Federal
Rules of Civil Procedure and as carried out in the Eastern
District of Virginia. The federal judiciary should stop “assess-
ing” the conditions of their dockets and “identify[ing] trends in
case filings,”™” and they simply should begin developing local
rules such as those of the Eastern District of Virginia and put-
ting them into effect immediately.

171. See supra notes 32-34 and accompanying text (discussing judge’s role in pre-
trial activities).

172. Gold, supra note 7, at 52.

173. 28 U.S.C. § 472(c)1) (outlining the duties of advisory groups so that they
may make expense and delay reduction plan recommendations).
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