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CHAPTER 1 - Introduction
The equity side of the court of exchequer "is by far the most obscure
1
of all the English jurisdictions," declared Plucknett • The purpose of
this essay is to shed some light upon this court and to explore its
jurisdiction, to introduce its staff, to discover its procedures, to
explain its equity records, and perhaps to render Plucknett's statement
obsolete.
Institutional history has an unfortunate tend~ncy to dryness and
remoteness, which coupled with the author's literary short-comings portends
a tedious undertaking for the reader of this work. However, a reminder of
the immense importance- of institutional history for both the lawyer and
the historian will, hopefully, overcome this initial discouragement ~
Substantive law is inextricably intermingled with the procedures of
the court; the practicalities of the prosecution of a lawsuit can never
be neglected. Of initial and fundamental importance is that for which the
petitioner prays. In practical terms this was a remedy for a grievance
or a complaint; in larger terms and in the context of this study, this
This, study

was the prayer for equitable relief .I\~ demonstrates that equity was bigger
than the chancery and that others besides the lord high chancellor had
a hand in its development . It is true that the court of chancery was the
most important court of equity, but the existence of an alternative high
court of equity in the exchequer had a significant effect upon the
development of equity and upon the chancery itself.
The historian must by his nature be involved with institutions since
human beings exist within their institutions . He must know why these

1. T. F.T. Plucknett, Concise History of the Common Law (5th. ed . 1956)
p. 185.
Ulfl\'111~1 l'I'
l.ttRAt,v

CA~·i,, 'Llf.t
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institutions were erected, how they effected their people, how they
evolved, why they perished. Moreover, among the major sources of historical
evidence for the writer on the sixteenth century and earlier are the
records of the courts of law. To understand and to be able to use these
records, the historian must understand the institutional procedures which
produced them. This requires the study of the administration of the court,
the procedures for the trial of a lawsuit, and the terms of art by which
these things were expressed. 2
The scope of this monograph is the equity jurisdiction of the court
of exchequer. It includes only that part of the exchequer which functioned
as a court of equity. It includes only the problems of equity which were
unique to the court of exchequer; the development of equity in all the
courts together is not the history of the equitable jurisdiction of the
exchequer but rather of equity in general. The history of equity in the
chancery has been well covered. 3 Therefore to go into the technicalities
of equity where there is no particular reference to the exchequer would
be to repeat unnecessarily already available information. However , in order
to describe the equity side of the exchequer, it is necessary to sketch
the outline of equity in general. The differences between the exchequer
and the other courts of equity will be noticed, but as to that which was
common to all equity courts, the discussion will be kept to a bare minimum.
The purpose of this monograph is to place the equity side of the
exchequer into its historical, institutional, and legal perspective. It is

2. See G.R. Elton, Political History (1970) chap. 3, esp. p. 108.

J.

See the writings of W.J. Jones for the later part of the sixteenth
century, D.E.C. Yale for the later part of the . seventeenth century,
and G. Spence for the eighteenth century.

....,..
3.

to discover its administrative procedures and to determine how far its
judicial procedures in the sixteenth and seventeenth centuries were the
same as those of the other courts of equity. It is to produce an outline
of the procedures and an introduction to the records of the jurisdiction
for those who may wish to work in the same field but to dig deeper.
The major obstacle to the study of this subject has been the scarcity
of commentary. The first sketchy secondary work,s did not appear before
the mid-seventeenth century; and the only systematic treatment of the
jurisdiction was Fowler's Practice of the Court of Exchequer as late as
1795. Since its suppression in 1841, nothing at all has appeared. Therefore,
we are forced to use an archival approach to the subject (for the sixteenth
century at least). As an archaeologist creates a model of a dinosaur from
a few old bones, which he has dug up, we must try to piece together an
understanding of the procedures of the court from an examination of its
relics, the original documents in its archives. In fact this approach is
better than relying on commentary or other secondary sources . The records
are free from ignorances, negligences , prejudices, opinions, and historians'
purposes. They were made and kept for reasons other than to aid the uses
to which they shall now be put; this assures their impartiality as sources
of historical description. The court records have been preserved i r!'tact
.....,.,.
since the accession of Elizabeth I in 1558 .
The method of research to be used for the study of this court will
be to examine closely everything in the archives up to 1572. This was
the date of the death of the marquess of Winchester, the lord high
treasurer. It is chosen because before 1580 pleadings were not dated and
one can only place them within the terms of office of the treasurer ,
.
chancellor of the exchequer , and chief baron, to whomfue bills were
addressed . Since the exchequer equity records were not systematically
kept or preserved before 1558, very little remains beforethis date . These

4.

thirteen years of records provide an adequate standpoint from which to
view the early equitable jurisdiction of the court. However, the
jurisdiction arose at least a decade before the accession of Queen
Elizabeth and the proper preservation of the court archives; therefore
it is necessary '·to examine closely the miscellaneous documents which
have survived by luck from before 1558, and so they have been transcribed
in the fifth appendix to this work.
The administration and procedures of the equity side of the exchequer
were not fully settled by 1572, and so it will be necessary to use
extensively the records to the end of the sixteenth century. This will
be done by the generous use of random samples from all counties.4 By the
accession of James I in 1603 the jurisdiction was clearly established and
flourishing. A fair amount of printed information is available from the
second part of the seventeenth century; this is in the form of reported
cases, rules of court, and manuals for clerks and solicitors. 5 Since the
seventeenth century was not a period of radical change in the procedure
of the exchequer court, these sources are valid as general descriptions
of the court in the earlier part of the century. Thus recourse to the
records is less necessary, and the samples to be examined need include
only several random counties at intervals of ten to twenty years.
The eighteenth century court is fully described by Fowler, and a
fairly large number of ~ases were reported. Moreover, the equity jurisdictions of the exchequer and chancery had become almost identical, so
much so that the chancery books are valid sources of information on
exchequer equity procedure. Since the two courts were so close, there

4. The pleadings were filed by counties; see below, chap. 4-1-H.
5. See below in the bibliography.

5.

is not much which needs to be discussed about this period in this
monograph. The eighteenth century records have been used only to find
examples of writs in English. These same types of printed materials
plus several parliamentary reports describe the equity side of the exchequer
in the nineteenth century.
This is enough upon the general sources of this study. The next
section of this introduction will place the administration of equity
into its general exchequer setting. This will be followed by notes of
what will be discussed and what will not be discussed. The chapter will
conclude with a summary of the courts of equity in general.
The exchequer in the eighteenth century was only one part of the
royal treasury, but in the sixteenth century and earlier the exchequer
and the treasury were co-extensive. The exchequer was divided into two
parts: the ''upper excheqHer" or the "exchequer of account" and the "lower
exchequer" or the "exchequer of receipt ~9 • The lower exchequer was that
part which handled the cash; the upper exchequer handled the accounting of
the royal revenues, who was to pay in to and receive from the lower
exchequer and how much. By the sixteenth century the upper exchequer had
developed several distinct and independent offices each with its own
personnel. The work of three of these, the king's remembrancer's office,
the lord treasurer's remembrancer's office, and the office of pleas, had
engendered the power to decide legal disputes arising out of the financial
affairs of the crown. Imperceptibly over the centuries these three offices
had become courts of law. The office of pleas, which was under the
supervision of the clerk of the pleas, handled common law cases between
private parties. The other two handled revenue disputes between the monarch
and a private party. The judges in all of the exchequer courts were the
barons of the exchequer. How and when the equity jurisdiction of the

6.

exchequer arose within the king's remembrancer's office will be discussed
in chapter two.
Chapter three will discuss the administration of the equity court
in general and its officers from 1547 to 1714 in particular. This will
be supplemented by sample patents and oaths and by lists in appendices
two, three, and four.
The fourth chapter will describe the procedures and records of the
court and will trace a suit from its initiation to the exect1t ion of the
decree. This seems a more sensible approach for a work of institutional
history than"-attempting to discuss the subject chronologically. It involves
the risk of chronological dislocations, but misunderstanding may be
avoided by careful notice of the dating of the material cited in the
footnotes. Institutions have a certain bureaucratic inertia, and the king's
remembrancer's office was no exception. Therefore it is reasonable to
suppose that, where there is no evidence to the contrary, there was no
change in the procedures. And even where there was change, it was a slow
change. Thus a case can be considered as evidence of the preceeding practice
and of the subsequent practice, unless it states that it changed the
practice or was a case of first impression.
Much will be said about the equity records of the exchequer because
from them can be gathered much information about the procedures of the court.
Furthermore,. they can be of great value to researchers in other fields.
By explaining what can or cannot be found in the archives and by showing
how to get at the information by the use of indices and calendars, future
inquiries will be facilitated and possibly time saved which would otherwise
be wasted.
This monograph will not discuss the substantive law of equity in the
exchequer. When the exchequer assumed its equity jurisdiction in the

7•

. sixteenth century, it took over the doctrines as well as the procedures
of the chancery and the other courts of equity. After the exchequer equity
court was firmly and fully established, the substantive doctrines developed
in pari passu with chancery. When a point of importance was decided by
the court in which it happened to have been brought, that decision was
usually followed by the other courts of equity according to the current
understanding of the principle of ttare decisis. Since many more equity
cases were heard in chancery than in the exchequer, there are more leading
cases from the court of chancery. However, there are a proportionate
number from the exchequer, such as the following. Venables' Case (1607) 6
established the doctrine of prerogative

SEf_

pres; in Pawlett v. _A.ft. (1667) 7

it was ruled that relief in equity could be had against the crown and a
basic principle of equities of redemption was established. Important
rulings about contribution among sureties were made in Dering v. Earl of
8
Winchelsea (1787) ; D¥er v . ~ (1788)9 proved to be a leading case on
the doctrine of resulting trusts.
In the context of this institutional study, the lawyers hired by
private parties do not appear to be important as officers of the court.
Therefore a separate section in chapter three is not needed. Their
participation will be noted in chapter four at those stages of the procedure
in which they had functions to perform. However, a few general paragraphs
here may be -of interest.

6. See G.H. Jones, History of the Law of Charity (1969) pp. 76, 77.

7. Hardr. 465 , 145 Eng. Rep. 550 (Ex. 1667) per Hale ; see w. S. Holdsworth,
' History of Remedies against the Crown ,' L . Q. R. , vol . 38, pp. 141 at 280 - ,
8. 1 Cox 318~ 29 Eng. Rep. 1184, 2 Bos. & ~l. °276'; 126 Eng. Rep. 127~
~~3 1
(Ex. 1787 J per Eyre.
.
t,1922}
9. 2 Cox 92, 30 Eng. Rep. 42 (Ex. 1788) per Eyre .

8.

Barristers and solicitors had the same duties and privileges in
the exchequer as they had in the other high courts at Westminster. One
can assume some specialization of practice, but the true extent of it
cannot be known without more research into the history of the legal
profession. The senior barrister practising in the exchequer was called
the •postman, and the second in seniority the tubman. They were so
denominated from the particular seats in court assigned to them. The
postman had pre-audience of the attorney general and the solicitor general;
that is, he made the first motion at the opening of court. When the
chancellor of the exchequer took his seat, the tubman had pre-audience
10
of the postman.
In 1729 an act was passed for the purpose of controlling the solicitors
in an attempt to improve the quality of the profession. This Act provided,
among other things, that every solicitor be sworn in every court in which
he practiced and that ~he oath be enrolled11 • It led to the beginning of
12
the rolls of solicitors
and the solicitors oath ro11 13 • A revenue measure
was passed in 1785 putting an annual tax on solicitors; it required them
to take out yearly a certificate of admission to practice, and registers
of these certificates were to be kept. ll.J
There is not much point in discussing the fees and salaries of the
officers of the court except in very great detail, such that it would be
inappropriate in this monograph. The amounts of the salaries alone is
not very important since they were only small percentages of the economic

10. Fowler, Practice (1795) vol. 1, pp. 8, 9; Foss, Judges, vol. 9, p. 110.
11. Stat. 2 Geo. 2 (1729] c. 23, ss. 3, 4, 8, 14, 18; Stat. 14 Geo. 2
(17391 c. 13, s. 3; Stat. 22 Geo. 2 (1749] c. 46, s. 2; Stat. 30 Geo.
2 [1757] c. 19, s. 75.
12. IND. 4609 and 4610 (1729-1730, 1794-1841), formerly E.109/1 and 2.
13. E.200/1 (1772-1841); see also Lists of Attornies and Solicitors (1729)
pp. 3, 4; Additional Lists of Attornies and Solicitors (1731) pp. 225-254.
14. Stat. 25 Geo. 3 [1785J c. 80 , ss .; 1 4; E.108/1 is the register for
the equity side of the exchequer foJ 1788, 1795- 1841.
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values of the offices. Fees were much more important, and so were the
advantages of being in positions from which lucrative opportunities
could be seized15. The actual income from fees to the various exchequer
officials can only be guessed at; no records were ever kept. There were
schedules of fees to be paid by the parties at the various stages of the
litigation, so one can get a vague idea of the cost of pursuing a lawsuit.
However , there were so many variables that a close estimate is not
possible. Also any comparison with the costs in the other law courts
would be unrewarding because what might be gained on the swing might be
lost on the turn. Only a very detailed and thorough study could reach
any significant results; such a treatise cannot be included here .
Since this monograph is the first attempt ever to discuss the history
of the equity jurisdiction of the exchequer , it must consider the entire
history of the jurisdiction from beginning to end. The study of an
institution must begin with a broad, general view. If one cannot see the
wide perspective, then one cannot understand the meaning or reasons for
whatever might be discovered within a narrow span of time. Is a phenomenon
archaic, normal , or incipient? Is it important or not? Is it part of a
large scheme or merely a momentary aberration? To begin the investigation
of a subject with a narrow focus which covered only ten to twenty years
I should think pointless because superficial conclusions would be drawn
from what could not help but be a blinkered study (by my standards as an
institutional historian) . It is better to have a cinema than a photograph .
It remains now only for this chapter to generalize about the history
of the courts of equity so that the place therein of the equity side of
the exchequer can be understood .

15 . See G. E. Aylmer , The King ' s Servants (1961) pp. 162- 165, 167, 168.
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In the first part of the fifteenth century the courts of equitable
jurisdiction, the chancery and the council, were using a new system of
procedures and· remedies to administer (in its widest sense) the common
law of England. This system was originated and developed in the court of
chancery; the courts which later adopted it were called courts of equity.
The purpose of the courts of equity was to complement the ancient courts
of common law by providing a more efficient administration of the old
traditional law in those cases where the old procedures were inadequate.
The success of equity procedures resulted in their being used by
every new court which was set up or which evolved after 1400. In the
latter part of the fifteenth century the courts of star chamber, requests,
and the duchy chamber of Lancaster evolved as courts of equity. In the
first half of the sixteenth century the regional council of the marches of
Wales, the council of the north, and the short-lived council of the west
were modeled on the king's council at Westminster, and like it they all
used equity procedures for the determining of civil suits. The counties
palatine of Durham, Lancaster, and Chester developed courts of equity in
this period. In the latter half of the reign of Henry VIII when the
government was under the influence of Thomas Cromwell, a number of revenue
courts were erected to administer the finances of the kingdom. 16 These
courts, the courts of wards and liveries, augmentations, first fruits and

tenths, and general surveyors, appear to have been modeled upon the court
of duchy chamber; they all used equity procedures.
The only exception was the common law court of great sessions of
Wales. This court was established in 1543 as a part of the integration of
Wales into the English system of government and judicial administration.
Equitable remedies were already available in Wales .

16 . See generally G. R. El ton, Tudor Revol u tion in Goverrunent (1962) .
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In the seventeenth century there took place a tremendous change in
the nature of equity . From merely supplying in personam remedies and
procedures to supplement the administration of the corrnnon law, it began
to develop i n ~ procedures and its own body of substantive law which
was different from that of the corrnnon law courts. This change was
secured by the work of Lord Chancellor Nottingham during the reign of
Charles II .

17 This trend was continued in all of the eighteenth century

courts of equity including the equity side of the exchequer. The momentous
reforms of the courts of equity in the nineteenth century were not made
until after the equity jurisdiction of the exchequer was abolished in 1841.
This is quite enough introduction; it is, of course , much easier to
pose questions than to answer them. As Sir Edward Coke once said,
"Questions in the exchequer are wont to be resembled to spirits, which
may be raised up with much facility but suppressed or vanquished with
great difficulty.

1118 With this caveat, let us now attempt to describe

the exchequer equity court, to answer some of the questions, and to suggest
where the answers to others may be found.

***

17 . See generally the introductions of D.E. C. Yale to Lord Nottingham's
Chanffery Cases, Selden Society vmlumes 73 for 1984 and 79 for 1961,
and Lord Nottinghan1 ' s Treatises (1965).

18. Sutton ' s Hospital Case, 10 Co. Rep . 1 at 29, 77 Eng . Rep . 937 at
968 (K. B. 1612) .
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CHAPTER 2:
A.

of the Exchequer
-The Equity Jurisdiction --

Definition

Equity was a system of curial remedies which evolved in England
in the fifteenth century in the court of the lord chancellor. It was,
like any other system, fundamentally a ccmbination of the theoretical
principles of justice and the practical problems of putting them into
operation. The important difference between equity and common law was
that the latter arose in the twelfth century when judicial administration
was vastly.more difficult. By the fifteenth century the art of government
was much more developed, and so, although the general conceptions of
justice had not changed, they could be better implemented by the officers
of the crown. By the fifteenth century the courts of common law were
rigidly set in their ways; as a result a new court of law was needed to
take advantage of the improvements of government for the better administra1
tion of justice • The procedures and remedies of the court of chancery,
equity, in the sixteenth century came to be administered also in the court
of exchequer. How this happened is the subject of the next section of
this chapter.
The mediaeval exchequer, which came to be settled at Westminster,
had financial jurisdiction over all of England, Wales, and the town of
Berwick-upon-Tweed. When the exchequer developed its equity side, its
equity jurisdiction was, naturally, geographically co-extensive with
its . revenue side.
The types of cases heard were, in general, equity cases according
to the usages and traditions of chancery. The early equity cases, those
before

1558, were founded on a broad range of equitable grounds. The

1. See S.F.C. Milsom, Historical Foundations of the Common Law (1969)
pp. 74-79.
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most frequent prayer was for an injunction for quiet possession of
property rights 2 • There were several cases involving uses, trusts,
wills, and decedents' estates 3 • Two bills of complaint sought contribution

4

.

toward the payment of debts due to the crown. In one case discovery
of evidence was prayed; 5 in another an injunction to suspend the
6
collecting of fines to the crown; other bills requested subpoenas to
show why rents and duties had not been paid? and to return sheep which
had been distrained 8 • A l~rge proportion involved various copyhold rights
of tenants of the crown9. A few complaints also alledged a lack of remedy
10
at common law •
2 . E. g . Vaughan v . Twisden (1554-1555); Gyfforde v . Bishop of Bangor (1557); Bell v . James (1554-1558); Cotton v . Hamond (1554-1558); Mantell v . Mayor
of Wickham (1558); see also Randell v . Tregyon (1547- 1552) which prayed
a subpoena in a dispute over a crown lease; these are transcribed in app . 5 .

3. E.G. Montgomery v. Clopton (1465-1504); Huse v. Exrs. of Chubb (15051529); R. v. Nanseglose (1509-c. 1521); anon. v. Reymond (1518-1547);
R. v. Bulmer (1531-1547); Vaughan v. Twisden (1554-1555); these are
transcribed in app. 5.
4. Whalley v. Mounson (1553-1554); Kirkham v. Taverner (1554-1558); see
app. 5.
5. Anon. v. Pryor (temp. incert.); see app. 5.
6. Capull v. Ardern (1543-1545); see app. 5.
7. Kemsey v. Dalton (1545-1552); see app. 5.
8. Manfelde v. Wyer (1547-1549); see app. 5.
9. Bailiffs _of Huntingdon v. Earl of Kent (before 1523); Waleston v.
Calfehill (1509-1523); Tenants of Berkhampstead v. Rector of Asbridge
(1531); Warneford v. Edmay (151q_1539); Manfelde v. Wyer (1547-1549);
Cotton v. Hamond (1554-1558); Tenants of Backworth v. Bannystre
(1554-1558); see app. 5.
10 . Scrace v. Shelley (1547-1552); Vaughan v. Twisden (1554-1555); Hewet
v. Lord Dacres (1557); see app. 5.
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Of the cases which can be assigned to the period 1558 to 1572,
most involved disputes from royal manors 11 or land in which the crown
12
had a reversionary interest • Most of these bills of complaint and
many others from later periods refer to injuries to interests in land
as "intrusions"; however, it is to be remembered that pleadings also
called "bills of intrusion", which were common law actions and completely
different from bills in equity, were filed on the plea and revenue sides
1
of the court 3. There were also several tithes disputes brought into
the equity side of the exchequer during the first fourteen years of the
. 14
reign of Elizabeth • There were cases concerning the interference with
the collection of customs and duties to the crown15 • Thr ee suits involved

11. E.g. Tenants of Fardington v. Carewe, E.112/12/38 (1565); Harte v.
Oldesworth, E.112/15>'81 (1568); Scott v. Scott, E.112/67 /1451,
E.134/13 Eliz./H.2 (1570); Savell v. Gilliot, E.112/51/291 (15581572); Mellershe v. Hooke, E.112/65/1036 (1558-1572).
12. E.g. Ryes v. Corbet, E.112/59/4 (Carmarthen) (1560-1566); Creyke v.
Rawnson, E.112/64/550 (1566); Barker v. Ellerker, E.112/51/242 (1571);
Countess of Pembroke v. Tankerd, E.112/51/273 (1558-1572).
13. See E.g. A.G. v. Walsingham, 2 Plowd. 547, 75 Eng. Rep. 805 (Ex. 1569);
Cater's Case, 1 Leon. 9, 74 Eng. Rep. 8 (Ex. Cham. 1583); see also
J. Manning, Practice of the Court of Exchequer, !_·;.Revenue Branch (1827)
pp. 196-200; Guide to the Contents of the Public Record Office (1963)
vol. 1, p. 59 ; class E.148 "informations of intrusion".
14. E.g. Pynder v. Estost, E.112/23/50 (1559-1566); Tul.rker v. Ellerker,
E.112/51/242 (1571); Massy v. Tildesley, E.112/21/18 (1572); Garbraye
v. Cokeburne, E.112/23/89, E.1,34/14 Eliz./T.2 (1572).
15. E.g. Aprice v. Lowberie, E.112/26/113 (1568) (interference with the
search of a boat); Glastor v. Sekerson, E.112/5/57 (1570) (ejectment
from a rented customs house and obstruction of the exercise of duties);
Holmes v. Boloker, E.112/40/55 (1571) (rescue of forfeited spices);
Draper v. Parnell, E.112/26/89 (1558-1572) (wrongful seizure of goods);
Morgan v. Mathewe, E.112/60/15 (1558-1572) (rescue of a seized ship);
Leeke v. Price, E.112/62/5 (Pembroke)(1564-1572) (obstruction of tax
collection); Cordwainers v. Feilde, E.112/26/81 and 82 (1565-1572)
(forfeitures); Woodwarde v. Starkey, E.112/9/?3 (1571) (violence
threatened against an exchequer clerk in connection ~ith the sheriff's
account.
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the cancellation of forged recognizances which had been made by a
16
receiver general of the exchequer , and two bills sought indemnity
18
17
a
for payments made as surety to the crown • In Dutton v. Dutton
nephew sued his uncle, the administrator of the estate of a crown
debtor, upon a dispute as to who should pay the debt of the deceased
to the queen.
The majority of the cases in this period could have been litigated
in a court of common law; the most important class which could not was
that of copyhold rights, for the extension of common law remedies to the
copyholder to secure his .tenure was only gradually achieved during the
course of the sixteenth century. However, these cases were brought in
the equity side of the court in order to invoke equity procedures and
to have equitable remedies. Most of the bills of complaint prayed only
to
a subpoena for the defendant to appear in court andl\answer the bill and
ended with the general request that justice be done by the court. A large
minority of bills, on the other hand, prayed an injunction for some
specific purpose. The availability of class actions was also frequently
19
resorted to •
After about 1590 the equity side of the exchequer was handling a
considerable number of cases. By this date the full range of equity
disputes was being brought to it: trusts, administrations of estates,
mortgages, copyholds, tithes, bills for injunctions and discovery. Then

16. Stampe v. Longworth, E.112/2/36 (1561-1572); Hawter v. Longworth,
E.112/36/28 (1561-1572); Barnes v. Longworth, E.112/36/30 (1561-1572).
17. Hychcok v. Dean of Norwich, E.112/29/87 (1568); Harris v. Dean of
Exeter, E.112/10/7 (1558-1572).
18. E.112/5/24 and 44; E.123/4, f. 42v (1569).
19. E.g. Bowreman v. Mayor of Exeter, E.112/10/78 (1568); Tenants of Hatton
v. Burgoyne, E.112/46/5 (1568); Prymrose v. Mayor of Chester, E.112/5 /50
(1571); Everard v. Spener, E.112/1/40 (1558-1572); Cleburne v. Suthake,
E.112/8/14 (1558-1572); Hutton v. Vauxe, E.112/8/16 (1558-1572); Berie
v. Gefforde, E.112/38 /23 (1566-1572).

15a, .

as now it was difficult to escape taxes in one form or another, and so
it was not difficult in very many instances to be able to invoke the
jurisdiction of the exchequer by showing that the litigation involved
to a lesser or greater degree the royal revenue 20 •
Suits to enforce the payments of tithes, whether to parish priests
or to lay impropriators, came by custom to be usually brought in the
exchequer. Here there was no difficulty over invoking the exchequer
jurisdiction since a tenth of the rector ~s income was payable annually
21
to the crown • Tithes could be the subject of actions at common law,
but they ·seem more often to have been enforced in equity. Equity was
appropriate in that there were recurrent payments and so an award of
damages was not a very efficient remedy; equity could prevent a
multiplicity of suits. Also equity could enjoin the specific performance
of the delivery of the produce to the rector or his vicar. Moreover,
there were numerous disputes as to where and when tithes were payable 22 •
A complaint of a private party in the king's remembrancer's office
must have been a proper bill in equity; it would have been dismissed if
there was an adequate remedy at the common law or if the bill wanted

20. See below, part B of this chapter.
21. Blackstone, Commentaries, vol. 3, p. 46; H. Aldridge, A Short
Treatise of the History ••• the Courts of Law (1835) p. 94; see also
Bahun, Practising Attorney (1724) p. 292; G. Jacob, ALaw Grammar
(5th ed. 1775?) pp. 162, 163.
22. See the reports of exchequer tithe cases by Rayner, Gwillim, and
Wood mentioned below, in the bibliography; see also Brit. Mus. MS.
Add. 20,: 078, ff. 99-105; H.C. sess. pap. 1817 (no. 173) vol. 16,
p. 1 et seq.
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equity

23

• In 1590 it was ruled that no future bill in equity was to be

exhibited to settle disputes over the apportionment of taxes in the
form of fifteenths and tenths but that commissions ad aequaliter taxandum
24
should be used • A bill for a sum beneath the dignity of the court could
be dismissed on motion as well as demurrer 25.
In general, the exchequer had jurisdiction over all aspects of1 the
king's revenues and financial rights, his income from land, fees, customs,
duties, fines, etc. The exchequer court had jurisdiction over whatever
was cognizable in the revenue departments of the exchequer and over
anything which touched the profits of the crown26 • If equitable remedies
were required, they were available through the king's remembrancer's office.
The nature of equity in the exchequer was no different from the
equity of the chancery, but the function of exchequer equity was originally
more narrow and more specific than the equitable jurisdiction of the
chancellor. For the origins of equity in the exchequer we must turn to
the jurisdictional functions of the court.

23. E.g. Anon., 3 Leon. 204, 74 Eng. Rep.
_ 634 (Ex. 1588) (bill founded
on a penal statute); Wikes v. A.G., Lane 54, 145 Eng. Rep. 294 (Ex.
1609) (the king cannot be seised to the use of another); Thornhagh
v. Hartshmrn, Bunb. 237, 145 Eng. Rep. 659 (Ex. 1727); Tiffin v.
Jackson, Bunb. 261, 145 Eng. Rep. 667 (Ex. 1729).
24. Bartase v. Hinds, 4 Leon. 111, 185, 74 Eng. Rep. 764, 810 (Ex. 1590).
25. E.g. Anon., Bunb. 17, 145 Eng. Rep. 579 (Ex. 1717).
26. Cawthorne v. Campbell, 1 Anstr. 205, 145 Eng. Rep. 846 (Ex. 1790);
Harnmond's Case, Hardr. 176, 145 Eng. Rep. 439 (Ex. 1661); Lamb. v.
Gunman, Park. 143,1~5 Eng. Rep. 739 (Ex. 1751); see also The Practick
Part of the Lmv (1681) p. 499. There was also the privilege of the
revenue officer acting in the execution of his office: Bereholt v.
Candy, Bunb. 34, 145 Eng. Rep. 585 (Ex. 1718); Penny v. Bailey, Bunb.
309, 145 Eng. Rep. 684 (Ex. 1731).
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B.

Origins
The first question to consider is whether it is possible to establish

with any degree of precision the inception of the equity jurisdiction.
When did it arise? There are pleadings or abstracts of pleadings from
eight equity cases dating before 1530 27 • It is clear that they are equity
from the fact that they are in English. While they have been found in
the exchequer archives, there is reasonable grounds for the suspicion
that they were not filed in the exchequer by the litigants . They are all
on paper rather than parchment which suggests that they are office copies 28 ;
as a rule, pleadings after 155~ were not on paper. Two of the cases 29 are
only abstracts; they may represent cases in the exchequer or they may have
come to the exchequer after the execution of Huse for high treason and
the dissolution of the hospital of Elsing Spital. Of the other six, three
are answers 30 and one is a replication31 • .A:re these parts of the pleadings
of exchequer lawsuits , or did they come into official custody when Abbey
Dore was dissolved; did the royal bailiffs of Huntingdon aend their papers
to their superiors at the exchequer? Two bills remain from this period.
Montgomery v. Clopton (1465-1504) is in good equity form except that the
prayer and concluding formalities were not copied; there is no clue as to
where the original bill was filed . The subject of the dispute was

.a

trust and the administration of an estate, which would suggest a suit in
chancery; ho~ever , the husband of the complainant had been executed

27 . All of the equity exchequer cases which have been found have been
transcribed below, in appendix 5.
28 . A small number of paper bills or petitions on paper were endorsed and
filed after 1558: see below, chap. 4.
29 . Huse, v. Exrs . of Chubb (1505-1529) ; Miles v . · Prior of Elsing Spital
(before 1530) .
30. R. v . Nanseglose (1509- c . 1521) ; Bulstrode v . Wyborn (before 1526) ;
Abbot of Dore v • .Myle (1523-1529) .
31. Bailiffs of Huntingdon v. Earl of Kent (before 1523) .

18.

for high treason in 1463, and this suggests the exchequer. The l~nds
in dispute may have been in the hands of the king. Waleston v. Calfehill
(1509-1523) is only a bill of-articles from which a proper bill of
complaint was to be drafted , and thus the formalities which are so
valuable in identification and dating are not given. This is the most
interesting of the eight cases in that the answer, replication, and
rejoinder have also survived; these too are on paper, however . The subject
of the suit is the mismanagement by the bailiff of a royal manor in
Shropshire; the steward of the manor was the plaintiff. Whether any or
all of these cases show the existence of an equity jurisdiction in the
exchequer before 1530 is probl, matical.
The next case in point of time, Tenants of Berkhampstead v. Rector
of Ashridge (1531) , may more probably be regarded as an equity exchequer
case. It is found in class E.111 in two sections: the bill and replication
being E.111/49/1 and 2, and the answer and rejoinder being E. 111/35- B and
C. The bill of articles is on paper, but the other three pleadings are
engrossed on parchment . They are more or less in proper equity form , and
all four pleadings were filed in court as shown by their endorsements .
This is probably the first extant exchequer equity pleading, yet one suit
does not make a jurisdicti on.
The next set of parchment pleadings comes from the case of Capull v.
Ardern (1543- 1545) . This consists of a bill of complaint , two schedules ,
answer , replication, and rejoinder , all of which are in the traditional
equity form in all details . The endorsements on the last two pleadings
show that they were filed in court , and the address of the complaint to
the lord treasurer and the barons of the exchequer assures us that this
is certainly a suit in the exchequer .

19.

There are parchment pleadings for two other suits from the latter
part of the reign of Henry VIII3 2 and for five cases from the reign of
Edward vr3 3. These first two are clearly equity but on+y probably
exchequer. Of the latter five, Manfelde v. Wyer (1547-1549)~ is addressed
to the duke of Somerset as lord protector; whether the plaintiff intended
this bill to be handled by the council or by Somerset as lord treasurer
cannot be known. for certain. The endorsements show that Somerset referred
it to the exchequer. Roberts v. White (1549) is clearly a relevant case
since there is a commission out of the exchequer to take the depositions
of witnesses. The last three cases from the reign of Edward VI consist
of bills addressed to Sir Roger Cholmley, the chief baron.
Twelve

equity exchequer pleadings remain from the six year reign

of Mary I. They are all on parchment except one. This one, Ramsden v.

~ · (1553-1554), which is on paper and now greatly decayed, was endorsed
by the lord treasurer, the marquess of Winchester~ with a note to the
chief baron. Of the remaining eleven, there are nine bills, all of which
are addressed to Winchester; the other two pleadings consist of answers
only'.34.
these

The survival of/\~ pleadings, which have been transcribed in
Appendix Five, leads to the conclusion that the equity jurisdiction was
in existence during the reign of Edward l\iI. On the basis of the four
parchment pleadings dating from the reign of Henry VIII, one could argue
for an earlier date, perhaps 1543, but there is not sufficient evidence

32. Dullock v. Curat (1531-1547); R. v. Bulmer (1531-1547).
33. Manfelde v. Wyer (1547-1549); Roberts v. White (1549); Kemsey v.
Dalton (1545-1552); Randell v. Tregyon (1547-i552); Scrace v. Shelley
(1547-1552).
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Waren v. Houndaller (1553-1558); LeBucke v. Sharington (1553-1558).
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There are parchment pleadings for two other suits from the latter
part of the reign of Henry VIII3 2 and for five cases from the reign of
Edward

vr 33 •

These first two are clearly equity but on+y probably

exchequer. Of the latter five, Manfelde v. Wyer

(1547-1549), is addressed

to the duke of Somerset as lord protector; whether the plaintiff intended
this bill to be handled by the council or by Somerset as lord treasurer
cannot be known .for certain. The endorsements show that Somerset referred
it to the exchequer. Roberts v. White

(1549) is clearly a relevant case

since there is a commission out of the exchequer to take the depositions
of witnesses. The last three cases from the reign of Edward VI consist
of bills addressed to Sir Roger Cholmley, the chief baron.
Twelve

equity exchequer pleadings remain from the six year reign

of Mary I. They are all on parchment except one. This one, Ramsden v.

~ · (1553-1554)~ which is on paper and now greatly decayed, was endorsed
by the lord treasurer, the marquess of Winchester~ with a note to the
chief baron. Of the remaining eleven, there are nine bills, all of which
are addressed to Winchester; the other two pleadings consist of answers
onlyJ4.
these

The survival of/\~ pleadings, which have been transcribed in
Appendix Five, leads to the conclusion that the equity jurisdiction was
in existence during the reign of Edward IVI. On the basis of the four
parchment pl_e adings dating from the reign of Henry VIII, one could argue
for an earlier date, perhaps

1543, but there is not sufficient evidence

32. Dullock v. Curat (1531-1547); R. v. Bulmer (1531-1547).
33. Manfelde v. Wyer (1547-1549); Roberts v. White (1549); Kemsey v.
Dalton (1545-1552); Randell v. Tregyon (1547-~552); Scrace v. Shelley
(1547-1552).
J4. Waren v. Houndaller

(1553-1558); LeBucke v. Sharington (1553-1558).
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to establish the earlier dating and certainly not for demonstrating an
inception of equity jurisdiction at any precise moment in time.
There was a gradual increase in the quantity of equity litigation
in the exchequer from its beginning until the peak at the end of the
seventeenth century. There exist the remains of at least four cases from
the end of the reign of Henry VIII which were equity exchequer. Five
cases hawe survived from the six and a half year reign of Edward VI, and
twelve from the five and a half years of Mary. At least eighty-four bills
can be identified as having been filed in the first fourteen years of
the reign of Elizabeth, and 244535 have survived for the period 1558 to
36
1587 •
In 1587 the quantity of files had become so great that the king's
remembrancer's office was forced to arrange them in some way so that
they could be located reasonably quickly for reference. The officers
separated them by county and numbered each one; this number was then
recorded in the newly opened bill books. As more bills were filed, they
were added to the bundles for the appropriate county, and minutes were
entered in the bill books 37 • Thus after 1587 the files of equity pleadings
in the exchequer were properly and orderly preserved. How many were lost
before they were organized in 1587 cannot be known; it is most unlikely
that any of the pleadings were deliberately discarded since record
preservation was a long ingrained habit of the king's remembrancer's
office. It is probably a matter of only a few which were mislaid before

35. This figure was computed by counting all of the bills entered in the
bill books when they were first begun in 1587; before this date the
minutes were made at one time in a single hand, afterwards they were
entered singly as they were filed and thus there is no uniformity of
handwriting: IND. 16820, 16821.
36. A casual examination of the files of pleadings, E.112, shows that the
vast majority from the period 1558 to 1587 were filed after 1577.
37. See below, chap. 4.
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1587 as a result of there not having been a proper archival procedure
for their preservation .
8
The quantity of bills filed in the exchequer .continued to grow3 •
There was an annual average of 84 from 1558 to 1587 and of 334 from then
to the end of the reign of Elizabeth. The period of innovation came to
an end around 1577 , and the next five to ten years saw the settling of
the clerical procedures in their final form and a hug e increase in the
quantity of litigation 39 • There was an annual average of bills filed of
40
332 for the reign of James I and of 311 for Charles I • By the beginning
of the seventeenth century the jurisdiction was so well established that
Sir Edwar d Coke was unaware of its origins and suggested that it was a
41
· t·ion • Th e annua 1 average cont inued t o grow t o
court of equity by prescrip
456 during the Interregnum, 571 for the reign of Charles II , and so on
until the peak of 739 during the time of William III and Mary II .
It may be safely deduced that the jurisdiction was established during
the mid- years of the sixteenth century; the next question is, how did it
arise? In the sixteenth century, the exchequer was not and never had been
a court of general jurisdiction ; the many common law actions which were
2
heard there were heard only exceptionally4 • The jurisdiction of the court
rested in theory upon the "Statut e of Rhuddlan " of 1284, which while
denying in general the power of the court to hear suits between private
parties allowed it to do so in cases involving exchequer officers . It
stated that "• • • no plea shall beholden or pleaded in the exchequer

38 . See below, chart in app . 1 .
39 . See below, chap . 4.
4-0. This slight de crease for the time of Charles I was most probably the
result of the general disturbances of the government by the civil wars .
41. Co . Inst ., vol. 4, p. 119 (1644 ) .
42. See Holdsworth,

li• ] . 1·, vol. 1 , pp . 234, 235 .
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aforesaid, unless it do specially concern us and our ministers aforesaid
••• 114 3 The prohibition without any exception was repeated by the Articuli
44
super Cartas
in 1300, but it was confirmed in Parliament in 1311 that
the exchequer could hear the suits of its officers, ministers, and their
resident

servants 45. The reason for this exception was that the normal

and orderly revenue collecting functions of the exchequer would be
interfered with if the officers of the exchequer could be sued in other
courts. It is to be remembered that many types of actions at common law
began normally with a capias for the arrest and imprisonment of the
defendant. The officers of the other high courts at Westminster had the
same privilege to sue and be sued in their own courts; these privileges,
however, were based only on custom and convenience.
In the course of the fifteenth and sixteenth centuries there evolved
three classes of persons privileged to sue in the exchequer: the officers
of the exchequer, royal accountants, and debtors to the crown

46

• It was

the officers and their servants who were specifically mentioned in the
ordinances, but even if they had not been, they would have been privileged
by virtue of the custom which gave this privilege to the officers of the
other high courts. There was no problem to allowing the privilege to
the officers themselves, but disputes arose over which of their servants
were privileged vicariously and through them. It appears to have been
settled that- it extended to those servants who were attendant upon the

43. Stat. 12 Edw. 1 [1284], Sta1..Realm, vol. 1, p. 70.
44. Stat. 28 Edw. 1 [1300] c.
vol. 2, pp. 550, 551.

4, Stat. Realm, vol. 1. p. 138; Co. Inst.,

45. Stat. 5 Edw. 2 [1311] c. 25, Stat. Realm, vol. 1, p. 163; Rotuli
Parliamentorum, vol. 1, p. 284a, no. 25.
46. Clapham v. Lenthall, Hardr. 365, 145 Eng. Rep. 499 (Ex. 1664).
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officer while he was performing his official duties; it was ruled for
example that butlers and cooks were privileged but that a g ricultural
workers and bailiffs were not 47 •
Accountants to the crown were the royal officers who had a duty ,
to account in the exchequer for moneys received on behalf of the sovereign.
In theory, if not in practice also, the accounting had to be done in
person in the exchequer at Westminster. If the accountant's presence
was required there as a part of the collection of the royal revenue, then
he must be granted the privilege to sue and be sued there and only there 48 •
Once the accountant had appeared in the exchequer and made settlement of
his account, he thereupon became a debtor to the crown for that sum and
lost his status as an accountant 49.
The third type of exchequer privilege was that of the simple debtor
to the crown. Anyone who owed money to the crown could avail himself of
this general privilege. The privilege in the equity side of the court was
based on precisely the same grounds as the so called quo minus

allegation

of the common law side. In theory the plaintiff was less able to pay his
debt to the crown because the defendant was withholding money due to him.
The king could sue his debtors' debtors, and so it was a reasonable extension of his prerogative to allow his debtors to sue their debtors for his
ultimate gain. It furthered the collection of the royal revenues5°.
E.g. Abbot v. Sutton, Y.B. Mich. 22 Hen. 6, pl. 36, f. 19 (C.P. li.J~J)
(dictum); Le.ventheJ?p's Case, Y.B. Mich. Yf Hen. 6, pl. 28, f. 15 (C.P. 1455).
48. E.g. Forde v. N.B.~tich. 9 Edw. 4, pl. 20, f. 40 (C.P. 1469) (dictum);
Yong v. Clerk of th~ Hamper~ Y.B. Hil. 9 Edw. 4, pl. 18, f. 53, Case 67,
Jenk. 131, 145 Eng. Rep. 92 (Ex. Cham. 147 0); Anon., 2 Bulstr. 36, 80
Eng. Rep. 939 (K. B. 1612).
49. Clapham v. Lenthall, Hardr. 365, 145 Eng. Rep. 499, 500 (Ex. 1664).
50. See generally, H. Wurzel, 'The Origin and Development of Quo Minus',
Yale 1·i•, vol. 49, pp. 39-64 (1939); R. Crompton, L'Authoritie et
Jurisdiction des Courts (1594) ff. 105-109; Brown, Compendium (1688)
pp. 1-34.
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It might appear at first glance remarkabl e that such a comprehen sive
and popular jurisdict ion as was that of the exchequer in the sixteenth
century could be based solely on exception s to the prohibiti on to its
existence . Yet it must be remembered that the staff of the exchequer in
the sixteenth century was large; it was one of the largest departmen ts
of the English royal administr ation. In addition, each officer had a
retinue of personal servants; even the clerks had cooks, and the highest
had household s of dozens. A considera ble number of royal officers from
many departmen ts, sheriffs, and customs officers were accountan ts in the
exchequer 51 • This number increased greatly in the sixteenth century when
the revenue courts and most revenue duties of the chamber and the wardrobe were absorbed by the exchequer . Moreover, the revenue collectin g
machinery was at that time generally inefficie nt and dilatory. Arrears
might be outstandi ng for many years before some energetic official would
get to work on them; debts would not be paid if no pressure was applied .
The class of debtors to the crown was, as a result, hug&. The copyhold
tenants on the royal demesne and on the other lands in the hands of the
monarch deserve special notice as debtors to the crown since their litigation occupied so much of the time of the equity side of the court in
its early period. Thus the number of people who could fit themselve s into
one or another of these classes who were privilege d to sue in the exchequer
came to be considera ble.
The great majority of the exchequer equity cases which have survived
from the period befor e the accession of Elizabeth show a clear royal and
financial interest so that the exchequer jurisdict ion is obvious. The most
51. For the classes who were "de gremio .iicaccari i" in the 13th century,
see C. Gross , ' The Jurisdict ion of the Court of Exchequer under Edward
I ,' !:_.~_g., vol. 25, pp. 138- 144 (1909); in the 19th century, see G.
Price , Treatise ~ the Law of the Exchequer (1830) pp. 213-217.

common basis for exchequer jurisdiction before 1558 was that one of
the parties had a copyhold or leasehold from the crown and thus owed
rent or that the value of royal estates was being diminished, e.g. by
the use of commons by outsiders, the obstruction of a right of way, the
establishment of a rival ferry5 2 • There were several suits founded upon
debts due to the monarch53. Others

involved royal duties and customs , 54

lands or lead purchased from the crown, 55 taxes5 6 fines, 57 and statory
penalties.58 Approximately the same pattern of litigation occurred in
the period of 1558 to 1572. However, the suits which came from copyholders of royal lands dealt more with intrusions from outsiders and
less with disputes among themselves or with the royal bailiffs. Also
recourse toihe exchequer for tithes disputes does not appear to have been
had or used until after 1158.
The next question to be considered is whether the equity side arose
as the result of general impersonal forces or whether there were great
men acting as individuals who were responsible for its development.
There are only a very few cases from this jurisdiction which have survived
from the reign of Henry VIII. No single man was significant as an
exchequer official during this reign; while some great men were connected
with the exchequer, they did little there and seemingly exercised little
influence on its development. In fact, during the last fifteen years of
52. Bailiffs· of Huntingdon v. Earl of Kent (before 1523); Waleston v.
Calfehill (1509-1523); Tenants of Berkhampstead v. Rector of Ashridge
(1531); Warneford v. Edmay (1514-1539); Manfelde v. Wyer (1547-1549);
Randell v. Tregyon (1~47-1555); Gyfforde v. Bishop of Bangor (1557);
Cotton v. Hamond (1554-1558); Tenants of Backworth v. Bannystre (15541558); Mantell v. Mayor of Wickham (1558); transcribed in a.pp. 5.
53. R. v. Nanseglose (1509-c.1521); R. v. Bulmer (1531-1547); Whalley v.
Mounson (1553-1554); Rams den v. anon (1553-1554); Kirkham v. Taverner
(1554-1558).
.
54. Kemsey v. Dalton (1545-1552); Roberts v. White (1549); Noble v. Falke
(temp. incert.).

55. Bell v. James (1554- 1558); ..,Hewet v. Lord Dacres (1557 ); LeBucke v.
Sharington (1553-1558).

56. Manfelde v. Wyer (1547-1549); Scrace v . Shelley (1547 - 1552) .
57. Ca pull y. Ardern (15Li 3-1545).
58. Dullock v. Curat (1531~1547).
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the reign, the exchequer was in something of a decline ,'. as a result of
Thomas Cromwell 's reorganiz ation of the royal finances 59. It cannot be
asserted onihe available evidence that a single person made a conscious
decision to initiate the equity side of the court, nor can its inception
be attribute d to statutory creation 60 •
During the reigns of Edward VI and Mary, the equity jurisdict ion
was expanding . As has been already mentioned , there were not many bills
filed , but the flow appears to have been steady. The notable exchequer
personage of this period was William Paulet , marquess of Wincheste r, who
was made lord high treasurer in 1550. This energetic and remarkabl e man
was the only man of political importanc e who served the crown under
Northumb erland's regime during the closing years of Edward VI , under
Philip and Mary, and under Elizabeth . He died in office in 1572 at a
ripe old age respected by all. He was active on the equity side of the
court as can be seen from his frequent endorseme nts of English bills
throughou t his treasurer ship. He had had a fair amount of previous
experienc e as an equity judge as master of the wards from 1526 to 1554~ 61
While he brought equity expertise to the exchequer bench, and although
it is highly unlikely that he discourag ed the equity jurisdict ion of his
court, there is no evidence that he made any effort to build it up. His
primary concern was the reorganiz ation of the revenue administr ation of
the kingdom ~y his departmen t.

59. See generally , G.R. Elton, Tudor Revolutio n in Government (1962) .
60. See below.
61.

12·B·]•,

vol. 15, pp. 537-539; Q._;§ • .Q., vol. I2, part 2, p. 758; the
court of wards used English bill procedure : H.~. Bell, Introduct ion
to ••• the Court of Wards and Liveries (1953) pp. 12-15 and chap. 5.
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In February 1559 Sir Walter Mild.may, a very active man, was made
chancellor of the exchequer, and he held this office until his death
in 1589. As has been already noted, the period of November 1558 to

1572 saw a significant increase in exchequer equity litigation, and the
ten year period, 1579 to 1589, saw the most dramatic rise in the quantity
of equity exchequer litigation, the organization of the equity records,
and the settling of the technical points in the equity practice of the
court

62

• Mild.may had studied law at Gray's Inn, and he had been a sig-

nificant holder of important offices in the court of augmentations, a
court of equity, before his appointment as chancellor of the exchequer 63.
He and Winchester had worked together to reform the revenue affairs of
the kingdom at the end of the reign of Edward VI 64 • Moreover, the office
of chancellor of the exchequer was of no real significance until Mild.may
was appointed

65.

The records of the court show that he was quite active as

an equity judge. All of this leads to the conclusion that the rise in
the popularity of the jurisdiction and the settling of its practices
during the office of Mild.may cannot be taken as merely coincidental. He
was, no doubt, one of the key men in the development of the equity side
of the exchequer.
William Cecil, lord Burghley, was lord treasurer from 1572 until his
death in 1598. He had been a barrister of note before his successes at
the bar wer~ eclipsed by his brilliant public career. Before coming to
the exchequer, he had had judicial experience as an equity judge as
master of the wards, an office he held from 1561 to 1598 66 • Burghley's
signature is frequentl y found endorsed on equity bills in the exchequer,
62. For the records and practice of the court, see below, chap. 4.

63. Q.B.]., vol. 13, pp. 374-376; W.C. Richardson, History of the Court
of Augmentations (1961) pp. 117, 118, 136, 137, 141, 155.
64. Richardson, Court of Augmentations, pp. q56, 457.
65. S.E. Lehmberg, Sir Walter Mild.may and Tudor Government (1964) pp. 49-52.
66. Q:]!.]., vol. 3, pp. 1315-1321.
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which shows that, in spite of his duties as chief adviser to Queen
Elizabeth, he still managed to attend to the cases of private petitioners
in his court of exchequer.
The last significant individual to be noticed is Thomas Fanshawe
who became queen's remembrancer in 1568; he died in office in 160167.
He had been a sworn clerk and therefore was thoroughly familiar with the
procedures of the queen's remembrancer's office. He was a member of the
Middle Temple and a member of Parliament from 1572 to 1597 . Fanshawe, as
master of the office in the 1580's~ must have been among the most important people in the developments of that period. If he had been an uninspired officer, it is unlikely that his office would have been able
to cope with the greatly increased quantity of litigation. But on the
contrary, Fanshawe was intelligent and well-organized. We find the barons
frequently asking his opinion as to the administration of the exchequer 68 •
By the time of the accession of Elizabeth, Winchester was an old
man; he continued to be active in court until his death , but it is unlikely that he was able to sustain his former administrative initiative
at the end of his long life. Burghley was quite active in the 1580 ' s,
but he had many more important things than the technicalities of equity
procedure with which to concern himself . It is most likely, therefore ,
that the administrative reforms of this period were the result of the
enthusiasm -and cooperation of Mildmay and Fanshawe 69 • . In this period
the formulae of the pleadings became standard, the endorsements became

67. See below, chap. 3, part I - F .
68. See , e .g., Savile ' s Reports , passim, 123 Eng . Rep .
69. They were related by marriage, Fanshawe having married Mildmay' s
niece ; see below, chap . 3, part 1- F.

regular , the answers were required to be sworn , the quantity of liti gation became so great that the office was forced to introduce proper
archival procedures for the orderly preservation of the pleadings and
to keep bill books 70 • The administrative procedures of the equity side
of the court which were begun in the 1580 ' s were intelligently established, and they served the court well until its dissolution in 1841 .
Another possible impetus to the great rise in the amount of litiga~
tion beginning about 1580 was the increased prestige of the court which
resulted from the newl policy of appointing the barons exclusively from
among the serjeants at law. This placed the judges of the exchequer on
a footing of equal professional status with those of the king ' s bench
and the common pleas

71

• In 1579 two of the four barons were serjeants;

in 1581 there were three , and this policy was never reversed . This elevation in judicial status must have been most marked in the eyes of the
legal profession, but also the presence of the barons of the exchequer
at nisi prius and on circuit must have had its effect in bringing the
court into more general public notice 72 •
Having discussed the positive theories of the origins of the equity
side of the exchequer, it remains to notice a few of the more common
misconceptions. The first error was that bills in equity were allowed
by the Act of 15417 3. However, this Act only allowed equitable defenses
to be plead~d to common law actions on behalf of the crown in the revenue

70 . See below , chap . 4 .
71. See below , chap . 3, part 1- C.
72 . See Holdsworth , ];. ~ . ];,., vol. 1 , pp . 235- 237 .
73. Stat . 33 Hen. 8 [ 1541] c . 39 , s . 55 , Stat . Realm, vol. 3, pp . 891, B92 ;
See Case 93 , 1 Yale ' s Nott. 51 , 1 Freem. 303, 22 Eng . Rep . 1225 (Ch.
1674) (semble) ; J . Manning , Practice of the Court of Exchequer , Revenue
Branch (1827 ) p. 102 .
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side of the exchequer74 • This error appears to have been fed by two
sources. First, there were several cases which extended the statute
to include the bringing of bills in equity against the attorney general
to have the advantage against the crown of the same rights which
this statute allowed to be asserted as defenses 75. The other seems to
have been chapter twelve of Coke's Fourth Institute (1644) 76 • This
chapter discusses the equity side of the exchequer, but there is also
some discussion of the revenue jurisdiction of the court and of the Act
of 1541. If Coke does not distinguish sufficiently clearly the equity
and revenue sides of the exchequer, he does clearly state in paragraphs
eight, nine, and ten that the equity jurisdiction antedates this act.
Not only does the wording of the statute fail to support the contention that this Act establshed the jurisdiction, but also it is unlikely
that such a significant legislative act would have appeared in this form.
This Act was passed to set up a new revenue court, the court of general
were

surveyors; at the end thereA~ a few incidental sections which touched
was

on the other revenue courts. It Je@ one of these sections added at the
/\

end which provided for the pleading of equitable defenses in exchequer
suits. If parliament had intended to erect an equity court within the
exchequer, it is much more likely that it would have been done by an
entirely separate act. Moreover, we have at least one English bill which
was filed in the exchequer before the Act was passed in 154177.

74. This Act was properly understood in, e.g.,A.G. v. Trallop, Lane 51,
145 Eng. Rep. 291 (Ex. 1609).
75. E.g. Hix v. A.G., Hardr. 176, 145 Eng. Rep. 439 (Ex.1661); Savile v.
Queen Mother, Hardr. 502, 145 Eng. Rep. 568 (Ex. 1668).
76. See e.g. J. Reeves, History of the English Law (2d ed. 1787) vol. 3,
pp. 228, 229, where Coke was misunderstood and dissented from.
77. Tenants of Berkhampstead v. Rector of Ashridge (1531); possibly also
Bailiffs of Huntingdon v. Earl of Kent (before 1523), Waleston v.
Calfehill (1509-1523), Warneford v. Edmay (1514-1539), and others;
see app. 5.
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It has also been suggested that the origin of the equity jurisdiction
. t o b e f ound in
. th e court of augmen t a t·ions 78 • However,
of th e exc hequer is
the equity side of the exchequer has been seen to antedate79 the annexation of the court of augmentations to the exchequer in 155480 • Also the
records of the augmentations were properly kept both before and after
1554, while the equity records of the exchequer were not put in order or
preserved before 1558; if the augmentations court was the origin of the
equity side, then it should have been the origin of its equity archival
procedures also, which does not appear to have been the case.
The final mistaken theory to be noted is the one which asserts that
an original power to do equity had always existed in the exchequer and
that it derived from the association of the exchequer and the curia regis
in the thirteenth and fourteenth centuries 81 • This theory of origin seems
to be based upon two errors, the first of which is that since there was
always a chancellor of the exchequer, there must always have been an
82
equity jurisdiction • However, the original function of a chancellor was
to have the custody of a seal, not to administer equity. The second error
is that the word equity in the thirteenth century was used differently
from in the fifteenth century and later. The older use of the word is to
signify justice generally and broadly; the newer use is to signify those

78. W.C. Richardson, Tudor Chamber Administration 1485-~ (1952) pp. 35,
441. However, Richardson in his History of the Court of Augmentations
.1.5.J.£-~ (1961) p. 468 says only that the equity jurisdiction was
increased [in quantity) by the "inheritance from the defunct Augmentations"; with this the author agrees.
79. See above.
80. Stat. 1 Mar. 1 [1553) st. 2, c. 10, Stat. Realm, vol. 4, part 1, pp. 208,
209; the articles for the annexation are printed in Osborne, Practice
(1658) pp. 119-128; see also stat. 7 Edw. 6 [ 1552] c. 2, Stat. Realm,
vol. 4, part 1, pp. 164, 165.
81. G. Price, Treatise..£!! the Law of the Exchequer (1830) pp. 251, 252,
260-264, 295 n. 1, 451 462; H. Potter, Historical Introduction to English
Law, 4th ed. by A.K.JlKiralfy (1958) pp. 118-120.
82. f.£.~., vol. 4, p. 119; J. Reeves, History of the English Law (2d ed.
1787) vol. 3, pp. 228,, 229.
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remedies which were administered first in the court of chancery in the
fifteenth century and which were copied by the later courts of equity.
Returning to the story of the rise of the jurisdiction, it only
remains to treat of the final phase of the expansion, the use of the
fictive allegation of jurisdiction, which opened the court to all comers.
It has been seen how the jurisdiction began in the middle of the sixteenth
century and was soon greatly employed by the increasing number of privileged litigants during the last quarter of the century83 • There was a
further increase in the quantity of litigation during the reign of James
84
I,
and this continued until the outbreak of the Civil War in 1642 . Until
the middle of the seventeenth century, the requirement that the allegation
of jurisdiction be genuine appears to have been strictly maintained 85.
In fact, in at least one equity case, Ragland Vu~ Wildgoose (1580) 86 , the
defendant paid the plaintiff's debt to the crown and thereby ousted the
exchequer from its jurisdiction. Sir Thomas R.agland was indebted to the
queen for 300 pounds; he appears to have enfeoffed Brasbridge and . another
with certain lands in trust either for his own use or to sell and pay off
his debt; then the trustees seem to have sold the land to the defendant
Wildgoose . Afterwards Ragland sued Wildgoose in the equity side of the
e~chequer alleging his debt to the crown as the basis of the court's
jurisdiction. Before responding to the bill, the defendant paid off the
plaintiff's ~ebt to the crown thereby removing the incumbrance on his
title and defeating the jurisdiction of the court . The barons held "that
the cause of the privilege [ to sue in the exchequer] was in respect of
the debt which Sir Thomas Ragland owed to the queen, that the debt has
83. See above .
84 . See app . 1.
85 . E. g. Williams v . Griffin, E. 126/2, f . 176v (1619) .
86. Sav. 11, 123 Eng. Rep . 984 (Ex. 1580) ; see also Case 39, Sav . 15, 123
Eng. Rep . 986,which is the same case .
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been paid, (and] the court dismisses the case, because when the cause

-+r::,~eases". 87
ceases the effe ~
However , from the beginning of the Interregnum, in 1649, the allegation of the exchequer general privilege, that the plaintiff was a
crown debtor, came to be used in a fictitious manner, the court disallowing all traverses of this ground of jurisdiction. Unfortunately the first
cases which allowed this fiction clo not appear to have been reported.
This fictive jurisdiction was asserted at the beginning of each bill by
adding after the plaintiff's name the following phrase: "··· debtor and
accountant to his majesty~ ]2y the records of this honorable court and
otherwise it doth and may appear. 1188 An examination of the files of the
bills of complaint discloses the fact that, although this formula of
jurisdiction was used occasionally during the last years of Charles I,
~

after 1649 every equity bill after stating the plaintiff's alleges that
/\
89
he was a crown debtor
by invariably using this rigid formula. The
evidence of the records thus points with some precision to the year 1649
for the introduction of the wider jurisdiction based on the fictitious

87. "
Et pur ceo que le cause de pri viledge fui t in respect del det
que Sir Thomas Ragland owe al Roigne, que detest ore paye, le Court
dismisse le cause, guia cessante ~ cessat effectus." p. 11; "•••
devant ascun respons fait. Wildgoose pay le dett, et donques demand
Judgment si le Court voet ouster ten' plea, entant que le cause del
priviledge fuit determine, que est le dett due al Roigne. Et tenus
par le Court, que sans cest reason le Court doit dismisse le cause,
et issint fuit fait ••• " p. 15.
88. Fowler, Practice (1795) vol. 1, p. 29; see also The Compleat Sollicitor
(1666) p. 389; Bohun, Practising Attorney (1724) p. 292; The Compleat
Clerk in Court (1726) p. 149; Turner, Epitome (1806) p.2.
89. Or a debtor to the Commonwealth.
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and non-trave rsable allegatio n of indebtedn ess to the crown.90 The
first reference s to the fictitiou s basis of the exchequer equity jurisdiction appear to be Matthew Hale writing in August 1665, "Consider ations
Touching the .Amendment or Alteratio n of the Lawes,"9l and The Compleat
Sollicito r (1666) p. 389.
This was perhaps the ideal moment for the exchequer to transform
itself from a specializ ed revenue court into a general court of common
law and equity. The years 1641 and 1642 had seen the demise of four
busy and important courts of equity. In 1641 the court of star chamber
was abolished by statute, 92 and the equity jurisdicti ons of the council
in the north93 and the council in the marches of Wales 94 fell into
abeyance when their conciliar or criminal jurisdict ions were abolished
byte
h same statue.
t 95 The court of requests was paralyzed in 1 64 2 at
the outbreak of civil war when the privy seal was taken to Oxford; since
it could no longer issue process, it atrophied and died. 96 When the civil
wars ended, the pre-war quantity of litigatio n resumed, but now there
were four fewer equity courts. The judicial business which would have

#t.,

been handled by these courts went to~ 1'@ chancery and the exchequer . It
was at this point in time that the exchequer assumed its fictitiou s equity
jurisdict ion by refusing to allow the crown debtorshi p allegatio n to be
r

90. This fits in which the tentative conclusio ns in regard to the exchequer
common law fiction in H. Wurzel, 'The Origin and Development of Qua
Minus,' Yale 1·i·, vol. 49, pp. 39 at 61, 64 (1939).
91. In F. Hargrave, ed., Collectio n of Tracts (1787) p. 278; the date is
given in Brit. Mus. MS. Harl. 711, f. 187v.
92. Stat. 16 Car. 1 (1640] c. 10, s. 1, Stat. Realm, vol. 5, pp. 110, 111.
93. R.R. Reid, The King's Council in the North (1921) pp. 445-449.
94. C.A.J. Skeel, The Council in the Marches of W&les (1904) pp. 158-165;
the court continued to hear equity cases until the was-broke out a
few months later.
95. Stat. 16 Car. 1 [1640] c. 10, ss. 2, 7, Stat. Realm, vol. 5, pp. 110, 111.
96. I.S. Leadam, ed., Select Cases in the Court of Requests, Selden Society
vol. 12 (1898) pp. 1, li.
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traversed. The only equity riva1 97 at this time of any significance was
the court of chancery, and during the Interregnum chancery was in great
public disfavor. It was reviled as a court (perhaps unjustly) because
the lord high chancellor, in addition to being a judge, had been a
p6litical figure of the greatest importance. The necessarily royalist
politics of the chief judges of chancery had reflected odium upon their
court. 98 The chancery was also at this time undergoing a bitter attack
on its very existence because of its administrative abuses, particularly
those of its clerical staff. 99 The chancery was on the defensive, fighting
for its life; it was in no position to assert aggressive view of its
general monopoly over equity disputes. To have qone so would have supplied
their enemies with the final bit of ammunition needed to blast them off
the legal map. Although the radical and impractical schemes to abolish
it failed, the chancery was in commission throughout the Interregnum,
and the commissioners to hold the great seal apparently did not attack
the assumption of a general equity jurisdiction by the exchequer. Perhaps
it was felt desirable to have a rival or alternative equity court to
diminish the power of the chancery. The proposals for law reform at this
period generally ignored the exchequer.

97. The chancery courts of the counties palatine of Durham and Lancaster
and the court of duchy chamber of Lancaster were unimportant in this
period; the court of wards was in abeyance because its prerogative
jurisdiction was defunct.
98. S.E. Prall, The Agitation for Law Reform During the Puritan Revolution
1640-~ (1966) pp. 3, 24, 28-30, 83; D.E.C. Yale, Lord Nottingham's
~tises (1965) pp. 7-16.
99. Prall, .£12• cit. pp. 53, 62, 82-90, 105-109 , 115; G.B. Nourse, ' Law
Reform under the Commonwealth and Protectorate,' 1· ~· B:·, vol. 75,
pp. 512 at 523-527 (1959); D. Veall, The Popular Movement for Law
Reform 1640-1660 (1970) pp. 33, 87, 179.
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There is no evidence as to whether the decision to enlarge the
equity jurisdict ion of the exchequer was taken inside or outside of
the exchequer or whether it was taken by judges or politicia ns, lawyers
or soldiers. The judicial personnel of the court in 1649 furnishes no clue
to this problem. The office of treasurer was vacant; the chancello r of
the exchequer was in exile. John Wilde, the chief baron, who had been
appointed in November 1648, had been one of the commissio ners to hold
the great seal from 1643 to 16~6. Baron Gates, a politicia n, had been
appointed in October 1648 . The third place on the exchequer bench was
vacant from August 1648 until June 1649. Baron Trevor refused reappointment after the death of Charles I, and his place was filled in June 1649.
Not much is known about Thorpe and Rigby, who were appointed in June
1649.lOO These men were all undisting uished as judges; their role in this
jurisdict ional innovatio n cannot be truly determine d from the meagre
evidence which has survived.
It is interestin g to note that the first important collectio n of
equity exchequer cases, Hardres' Reports, was begun in 1655, only six
years after the rise of the general jurisdict ion.lOl The first secondary
work on the court of exchequer was printed in 1658; this was Osborne's
Practice of the Exchequer Court , which had been composed in 1572.
The introduct ion of the general equity jurisdict ion of the exchequer
appears to h?ve been successfu l from its inception . By 1660 it had been
accepted by the legal professio n and was not undone.

100 . See chart and notes in app . 4-A.
101. Wood's Tithe Cases begin in 1650, but this is probably only a
coinciden ce since they were not collected until the very end of
the 18th century.
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c.

Relations with Other Courts
1. ~ ~ H i g h Courts at Westmins ter:
There appears to have always been an undercurr ent of self- congra-

tulating pride in the high courts of Westmins ter, which led to competiti on
or suspicion of each other. Each was careful to preserve its privilege s
and jurisdict ions (and fees) as much as possible . It led North to assert
that the chancery was a higher court than the exchequer102 and Blackston e
to champion the superiori ty of both the king ' s bench and the common pleas
over the exchequer . 103 The exchequer claimed that, since it handled the
gathering of the crown reverit1e , its privilege was more important than
104
and had precedenc e over the privilege s of all other courts .
These petty
jealousie s , however, did not prevent the evolution of a series of intelligent rules which satisfact orily resolved all conflicts of jurisdict ional
privilege among the four high courts .
The high courts of chancery, king ' s bench, and common pleas stood
on an equal footing with the exchequer in regard to the removal of suits
out of one court and into another. The writ of prohibiti on did not t ravel
between them. The removal of suits was based on the various privilege s
of the courts which related to their jurisdict ions . Privilege s were of
two sorts : special and general. It will be recalled that the officer,s
of the exchequer and accountan ts had the benefits of the special privilege
of the exchequer but that mere debtors to the crown had only a general
. ·1 ege . 105
privi

102. In Earl of Newbury v. Wren, 1 Vern . 220 , 23 Eng . Rep . 427 (Ch. 1683) .
103. Blackston e, Commentar ies , vol. 3, p . 44 .
104 . Carterett v. Massam, Hardr . 316, 145 Eng. Rep . 475 (Ex. 1662) per Hal e.
105. See above .
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102. In Earl of Newbury v. Wren, 1 Vern. 220, 23 Eng. Rep. 427 (Ch. 1683).
103. Blacksto ne, Commentaries, vol. 3, p. 44.
104. Cartere tt v. Massarn, Hardr. 316, 145 Eng. Rep. 475 (Ex. 1662) per Hale.
105. See above.
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General privileg es only gave the plainti ff the right to sue in a
certain court. A general privileg e could not be used by a defenda nt as
the grounds for removing a case into another court. 106 Moreove r, if a
plainti ff had a general privileg e and the defenda nt had a special
privileg e in another court, the general privileg e deferred to the special,
and the defenda nt could insist on being sued in his own court. 107 When
both parties had special privileg es but of differen t courts, then the
court in which priority of suit was establis hed heard the case. 108 The
courts were not anxious to lose busines s in this way, and so they insisted
on the general rule that this jurisdic tional point be raised before a
general appearan ce or pleading to issue. 109 Moreove r, where there was a
pluralit y of defenda nts, all of them must have been privileg ed for the
request for removal to have prevaile d.110

106. Runt's Case, 3 Dyer 328, 73 Eng. Rep. 742 (C.P. 1573) (semble) :
a supersed eas declarin g the defenda nt to be a debtor to the crown
was not allowed .
107. E.g. Clapham v. Lenthal l, Hardr. 365, 145 Eng. Rep. 499 (Ex. 1664);
Castle v. Lichfiel d, Hardr. 505, 145 Eng. Rep. 570 (Ex. 1669); Note,
3 Salk. 281, 91 Eng. Rep. 825.
108. E.g. Baker v. Lenthal l, Hardr. 117, 145 Eng. Rep. 409 (Ex. 1658);
Clapham v. Lenthal l, Hardr. 365, 145 Eng. Rep. 499 (Ex. 1664); Note,
3 Salk. 281, 91 Eng. Rep. 825.
109. E.g-t Note, Y.B. Mich. 22 Hen. 6, pl. 9, f. 7 (C.P. 1443); Yong v.
Clerk of the Hamper, Y.B. Hil. 9 Edw. 4, pl. 18, f. 53, Case 67,
Jenk'; 131, 145 Eng. Rep. 92 (Ex. Cham. 1470); Case 31, Dal. 36,
123 Eng. Rep. 253 (C.P. 1561); Jervas' Case, Sav. 33, 123 Eng.
Rep. 996 (Ex. 1582).
110. E.g. S. v. T.B., Y.B. Mich. 34 Hen. 6, pl. 13, f. 29 (C.P. 1455);
East v. Bittenso n, Cary 67, 21 Eng. Rep. 36, Monro, Acta Cancell ariae,
p. 457 (Ch. 1578); Powle's Case, 3 Dyer 377, 73 Eng. Rep. 846, Godb.
10, 78 Eng. Rep. 6 (C.P. 1581); Vendall v. Harvey, Nels. 19 at 22,
21 Eng. Rep. 779 (Ch. 1633); D. E. c. Yale, ed., Lord Nott~ngh am's
Treatise s (1965) p. 336.
·
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The tradi tiona l method of removing suits into the exche quer
was
111
by a writ of super sedea s.
However, a super sedea s could not be sent
to the king' s bench becau se the pleas there were held coram
rege and
112
writs did not lie again st the king
; . there fore the cursi tor baron took
the Red Book of the Exchequer into the king' s bench and asser
ted that
the defen dant was an offic er or accou ntant in the exche quer
and shoul d
11
be sued only there . 3 The cursi tor baron showed the copy
of the writ
of privi lege which was in the Red Book, an offic ial recor
d, at folio
114
36.
Thereupon the case was dismi ssed to the exche quer witho ut
any
plea or praye r from the defen dant. 115
There were altern ative methods of asser ting the exche quer
privi lege
in the seven teenth centu ry. It could be pl.eaded by the defen
dant,1 16 or
the Red Book could have been sent into the court of commo
n pleas. .117
However, in the eight eenth centu ry it became custom ary to
asser t the
exche quer privi lege by means of an injun ction out of the
exche quer to
the plain tiff; this was a perso nal order not to sue in the
other court ,

.l

111. E.g. Anon., Y.B. Mich. 21 Hen. 6, pl. 44, f. 22 (C.P.
14·42) .
112. Bract on, f. 5b.
113. E.g. Walrend v. Winro ll, Noy 40, 74 Eng. Rep. 1010
(K.B. 1601) ;
Guy v. Reyne l, 2 Brownl. and Golds . 266, 123 Eng. Rep. 934
(dictu m); Anon ., 2 Bulst r. 36, 80 Eng. Rep . 939 (K.B . 1612)(C.P. 1609)
; Foste r
v. Barri ngton , 2 Sid. 164, 82 Eng. Rep. 1313, Hardr . 164,
145 Eng. Rep .
433 (K.B. 1659) (dictu m); Lampen v. Deeri ng, 2 Show. K.B.
299, 89 Eng.
Rep. 951 (K. B. 1680) • .
114. E, 164/2 ; this has been trans cribe d by H. Hall, The
Red Book of the
Exche quer (Roll s Ser. 1896) vol. 3, pp. 823, S24.
115. Anon. , 2 Bulst r. 36, 80 Eng . Rep. 939 (K.B. 1612) .
116. E.g. Foste r v. Barri ngton , 2 Sid. 164, 82 Eng . Rep.
1313,
145 Eng. Rep. 433 (K. B. 1659) ; Wentworth v. Squib b, 1 Lutw.Hardr . 164,
43, 125
Eng. Rep . 23 (C.P . 1701) ; Phips v. Jacks on, 6 Mod. 305,
87 Eng . Rep.
1045 (K .B. 1705) .
117 . E.g. Wentworth v . Squib b, 1 Lutw. 43, 125 Eng. Rep .
also L. Squib b, 'A Book of All the Sever al Offic ers'.23 (C . P. 1701 ) ; see
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but liberty was given to sue in the exchequer. 118 This was a far
superior procedure to the clumsy and embarrasing traditional methods
of/ supersedeas and direct claim of jurisdiction in facie curiae.
The general rule between the two major courts of equity was that
a matter finally determined in one was res adjudicata in the other.
An exception to this rule was the case of &,rnesly y. Powel

( 17L~9 )

118a

in which the court of chancery enjoined a defendant from relying on a
prior exchequer decree which he had obtained fraudulentl y. This was a
hard case, and the lord chancellor did not base his judgment upon any
claims of superiority of his court. There is dictum in the case of
Vendall v. Harvey (1633) 118b to the effect that the chancery and the
exchequer both heard suits which had been determined in the other;
however, no cases or examples were cited. Moreover, a search in 1670
for precedents was not able to discover any instance in which the court
of chancery had tried a case which had been previously settled in the
118c
exchequer.
OccasiQnall y, however, the chancery did allow a bill to
be filed which could have been exhibited as a cross bill in a pending
. ff.icien
. t and expensive,
.
exc h equer sui· t • llSd Th·is may have b een ine
and
it infringed onihe conventions of priority of suit, but it did not upset
a final decree.
118 . Cawthorne v . Campbell, 1 Anstr . 205, 145 Eng . Rep . 846 {Ex. 1790);
J . Manning, Practice of the Court of Exchequer, Revenue Branch
( 1 827) 1> · 191.

118a . 1 Ves. Sen. 284, 27 Eng . Rep. 1034, Ves . Sen. Supp. 143, 28 Eng.
Rep. 482 (Ch. 1749).
118b. Nels. 19, 21 Eng. Rep. 779 (Ch. 1632-33).
118c . Anon., 1 Chan. Cas. 155, 22 Eng. Rep~ 740 (Ch. 1670), in this case
the exchequer had dismissed the bill without prejudice in law or
equity.
118d. E.g. Earl of Newbury v. Wren, 1 Vern. 220, 23 Eng. Rep. 427 (Ch.
1683); Parker v. Leigh, 6 Madd. 115, 56 Eng. Rep. 1036 (V.C. 1821).
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2. Infer ior Court s:
The equit y side of the exche quer had a gener al concu rrent
juris dictio n with the conc iliar and palat ine court s in equit y
matte rs. However,
in any confl ict betwe en the exche quer and one of these court
s, it was
the exche quer which decid ed where the suit would be heard
. If it decid ed
to take the case, the exche quer issue d a writ of prohi bition
to the
119
infer ior court .
The exche quer overla pped the eccle siast ical court s in sever
al areas ,
the most impor tant of which was dispu tes over tithe s. Prohi
bition s were
thus frequ ent1y direc ted to the churc h court s. 120 Also where
the admir alty
court s confl icted with the exche quer, a prohi bition could
be had. 121 The
privi lege of the Unive rsity of Oxfor d to have its members
sued in its own
cour t s di.d .no t e xt end t o ous t th e exc h equer of any of i•ts · · d'
Juris ic t•ion. 122
In two cases in the court of reque sts where the defen dants
had the
privi lege of the exche quer, the suits were removed by means
of injun ction s
to the plain tiffs. 123

119. See Fleetw ood v. Pool, Hardr . 171, 145 Eng. Rep. 436
(Ex. 1660)
(duch y chamb er); A.G. v. Bawne, E.123 /4, ·f. 5 (1568) ("inh
to the counc il of the .north ); P. Willia ms, The Counc il in ibitio n"
the Marche s
of Wa les~ Eliza beth 1 (1958 ) pp. 216, 218-2 21; The
Pract ice of
the Court of Chanc ery of the Coun~y Palat ine of Durham (1807
) pp. 8, 107.
120. E.g. Kytno r v. Bisho p of Bath and Wells , E.123 /2, f.
18 (1561 ); Dethi ck
v. White., E.123 /5, f. 283 (1576 ); Beeke v. Mayne, Sav. JO,
Rep. 994 (Ex. 1582) ; Anon. , Lane 39, 145 Eng. Rep. 281 (Ex. 123 Eng.
Binst ed v. Colli ns, Bunb. 229, 145 Eng. Rep. 656 (Ex. 1727) 1609) ;
v. Robin son, Bunb. 2q7, 145 Eng. Rep. 662 (Ex. 1728) ; praye · Nutki ns
~s for
prohi bition s can be seen in Garbr aye v. Cokeburne, E.112
/23/89 (1572 ).
121. E.g~ Berke ley. v. Morri ce, Hardr . 502, 145 Eng. Rep.
569
Powe ll v. Robinson, Bunb. 9, 145 Eng . Rep. 576 (Ex. 1716)(Ex. 1668) ;
.
122. Wilki ns v. Shalc roft, Hardr . 188, 1q5 Eng. Rep. 445
(Ex. 1661) ; contr a
Castl e v. Lichf ield, Hardr . 505, 145 Eng. Rep. 570 (Ex.
1669) .
12J. Cholmeley v. Baldw in, E.124 /4, f. 71 (1607 ); Ducke tt
v. Brook esby
E.124 /27, f. 17ld (1618 ).
'
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3. Appeals to the House of Lords:
The possibility of appeals from suits in equity from the exchequer
or the chancery did not arise until the middle of the seventeenth
century. The first appeal to the House of Lords from the equity side of
the exchequer was Fanshawe v. Impey (11 Dec. 1660). However, the right
of the House of Lords to hear equity appeals was not settled until 1677. 124

D.

Summary
Thus it appears that in the middle of the sixteenth century the

court of exchequer found it desirable to grant equitable remedies in
order to accommodate its officers and accountants and to facilitate the
collection of the royal revenues. This was done by copying the equity
procedures of the court of chancery in almost every respect.
The equity jurisdictio n of the exchequer evolved within the revenue
side of the court, in the king's remembrance r' s office, but it did not
evolve out of the revenue procedures. The revenue side of the exchequer,
like the plea side, was a court of common law; it used Latin pleadings,
kept a plea roll, etc. None of these common law features are found in
the equity side of the court, which followed the example of chancery.
However, the king's remembranc er's part of the revenue jurisdictio n
shared some classes of records with the equity side, e.g. the depositions ,
decrees and orders, and the memoranda rolls.
One of the most interesting points about the equity jurisdictio n of
the exchequer is that it was able to arise in this court but not -in the
c ourts of king's bench and common pleas. To begin with it must be remembered

that a far greater number of persons could claim the special privileges
124 . M. Hale , The Jurisdictio n of the Lords House .2r, Parliament , ed. F.
Hargrave (1796) pp. xci, cxxxiv- clxv; see generally, G. Urquhart ,
The Experienced Solicitor in Proceedings under the Appellant Jurisdiction of the ••• House of Lords (1773) .
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to sue and be sued in the exchequer than both of the two common law
courts put together. However, this furnished only a motive to expand
the exchequer jurisdict ion; it did not supply a theoretic al justifica tion.
Parallels can be drawn between the courts of chancery and exchequer .
The heads of the two courts, the lord high chancello r and the lord high
treasurer , were the two highest lay officers of state; they both administered important branches of the royal prerogati ve. Another court which
managed the king's prerogati ve and revenues, the court of duchy chamber
of Lancaster , had developed an equity jurisdict ion by the early sixteenth
century; this may have been the example followed by the exchequer . Moreover, the regional councils and the special revenue courts, all of which
antedated the equity side of the exchequer by a decade or two, used equity
procedure s for determini ng civil disputes.
These examples were, no doubt, fortified by the undercurr ent of legal
opinion that equity has always existed in the exchequer . 125 This was
equity in the bIJoad sense of general justice not in the narrow sense of
a system of remedies. The delegatio n of the royal prerogati ve in relation
to the revenue was seen to include the power to mitigate the strict rules
of the revenue laws; ihe king was presumed to desire justice to be done
to his subjects in the collectio n of his dues. The mental associati on
of equity with the exchequer was reinforce d by the statute of 1541, 126
which allowed defendant s to plead equitable defenses in revenue actions.
None of this, strictly speaking, could have been a proper foundatio n
for the assumptio n by the exchequer of jurisdict ion as a proper court of
equity. Perhaps this is an example of the maxim communis error facit ius.
125 . E.g. A.G. v. Halling, 15 M. and W. 687, 153 Eng. Rep. 1027 (Ex. 1846);
G. Price, Treatise.£ !!. the Law of the Exchequer (1830) pp. 251, 260-264,
295 n.l, 451, 462, 678, 679.
126. Stat. 33 Hen. 8 [1541] c. 39, s. 55, Stat . Realm, vol. 3, pp . 891, 892.
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By the reign of Edward VI the equity jurisd iction was in existe
nce;
during the follow ing twe.n ty five years its growth was slow but
steady ;
the 1580 's was the time of the most drama tic of all increa ses
in quant ity,
and with this great increa se in popul arity the excheq uer was perma
nently
establ ished as an equity court of true signif icance . The quant
ity of
litiga tion contin ued to grow throug hout the sevent eenth centur
y, and the
popul arity of the court enable d it to assume a genera l jurisd iction
in
1649 by means of the fictio n that the plain tiff was a debtor to
the
crown. The genera l jurisd iction never rivall ed that of the chance
ry in
size or in signif icance . The revenu e functi on of the excheq uer
remain ed its primar y chara cteris tic, and from this humble origin
as a
tax collec tor, it answer ed the call to admin ister equity . Like
St. Matthew
the excheq uer rose and went on to bigger and better t hings.

***
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CHAPTER 3
Part 1

of the Court
-The Administration -The Officers

The personnel of the equity side of the court can be divided into
judicial officers and clerical officers. The judges of the court were
the treasu:r:er , the chancello r of the exchequer , the chief baron, and
the three puisne barons. At the head of the clerical staff of the court
was the king's remembran cer, who was the master of the office. Under
him were eight sworn clerks. Under each baron was an examiner and a
clerk. In addition towards the end of the court's history , several other
clerical offices were created by acts of Parliamen t.
This part deals primarily with the years 1550 through 1714 because
this was the formative period in the establishm ent of the equity jurisdiction of the court. From 1714 to 1841 the developme nts of the various
offices were not great, and therefore a summary of them will be adequate.

A.

The Treasurer

The chief judicial officer of the equity side of the court of exchequer
was the lord high treasurer of England1 or the treasurer of the excheque2r.
1 . The lord high treasurer of Great Britain after the Act of Union, stat.
6 Ann. [1706] c. 11, Stat. Realm vol. 8,p.566. When this statute came into
effect, it was found necessary to give Godolphin a new patent for this
new office: E.159/552 , Trin. 6 Ann. recorda ro. 74; Thomas , Notes (1846) p.S
2. S.P. 11.J,)3~ part 22 (1608); S.P. 16/255 part 43 (16JJ); Hall, 'King's
Remembra ncer', S.P. 16/377 part 2 (1637?); ' Tne practice of the office
of Pleas in the court of Exchequer ,' (C. 1653- 1660) Brit. Mus., MS. Harg.
151, f. 10; J.H . Adlington , The Cyclopaed ia of Law (1820) p. 250; H.
Aldridge, Short Treatise of the History ••• of all the Courts of Law
(1835) p. 93; Barton, Historica l Treatise (1796) p. 29, n. l; Blackston e,
Commentaries (1768) vol. J, p. 44; Bohun, Practisin g Attorney (172L1) p. 292;
Brown~ Compendium (~688) p. JO; P. Burton, Practice of the Office of Pleas
(1791) vol. 1, p. vi; Co. Inst . (161.J,4) vol. 4, pp • .101.J,, 109, 118; The
Compleat Clerk in Court (1726) p. 149; The Compleat Sollicito r (1666) pp,
J68, 370, 371, 398; Fowler , Practice (1795) vol: 1, p. 6; Holdswor th,]!.
!· ~., vol. 1 , p. 241; G. Jacob, Law Grammar (5th ed. 1775?) p. 162;
Osborne, Practice ( ~ , 1658) pp. 4·,5, 12 , 151, 156, 1J6; The Practick
Part of the Law (1681) pp. 1.J,93, 498, 506; R. Robinson, Briefe Collectio n of
the Queenes Ma.jesties Most High and Most Honourabl e Courtes of Recordes
(1603) ed. by R.L. Rickard, Camden Miscellany, vol. 20, Camden Jrd Ser.,
vol. BJ, p. 26 (1953); see also app. 2-A, J-A, and 4-A.

~6.

The respectiv e functions of these two offices has always been a matter
of doubt. However, fueir separate existence s were recognize d, in the
seventeen th century at least , by the two distinct titles and by the
different methods of installat ion. The lord treasurer of England was
institute d by the delivery from the king of the white staff, his symbol
of office. The treasurer of the exchequer received his office by a grant
by royal letters patent under the great seal and was sworn into office 3

.
before the lord high
chancello r. 4
Since before the accession of Edward I in 1272, the patents have
appointed the man to the office of "treasure r of the exchequer " with
only eight exception s.5 There were over one hundred patents issued to
treasurer s between 1272 and 1547, therefore these few exception s are not
very significa nt. These eight patents appointed to the office of "treasure r
of England "; seven of them date from the fifteenth century. 6
The first treasurer who is known to have received a white staff
from the monarch was Wincheste r in 1558 7 • Coke wrote of the delivery
3. See the sample patents and the copy of the oath in appendice s 2-A and 3-A
1
4 . W. R. Anson, The L,aw ~ Custom of the Constitu tion ( 4th ed. 1935) vol. 2,
part 1, p. 188; Brown, Compendiu m (1688J p. 30; .££.•

Inst ., vol~ 4, p. -104;- (SomersJ , The Argument of -theLordK eep~r Sommers
on his giving Judgment in the Bankers Case Delivered in the Exchequer
Cham.bier June .£}, 1696, (1733) pp. 50, 51, also reported in l ~ Rowell's
State Trials, pp. 1 at 64, 65 (R.v. Hornby); J. ·:, Caesar, 'A journall of the
Lord high Treasure r's proceadin gs,' (Salisbur y), Brit. Mus. MS. Lansd.
168, f. 297; Society of Antiquari es MS. 79, f. 2; the separate existence
of the two offices is also recognize d in 'The Course of the Exchequer on
the -Ra-ecei.p~-S ide 0 • (1676.:.1687) Brit. Mus. MS. Add. 15898, ff. 101, 102.
5. Langstrot her (lst patent) in 1469; Blount in 1464; Grey in 1463; Talbot
in 1456; Boucher (lst patent) in 1455; Butler (lst patent) in 1455);
Allerthor p in 1401; Brantingha m (lst patent) in 1369 .
6. These figures were extracted from the Calendar of Patent Rolls.
7. See Earl of Devonshi re's Case, 11 Co. Rep. 89 at 9la, 77 -Eng . Rep.
1266 at 1268 (1607) (dictum).
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of the staff as having been tradition al in his own time. 8 A portrait
of Thomas Howard, the third duke of Norfolk and treasurer from 1522
to 1546, was painted by Holbein; this painting shows Norfolk with a
white staff in his hand. 9 Thus this custom can be dated as early as
10
1522.
There is no other evidence that the two offices were distinct;
therefore unless new evidence is found, there is no reason to think
that this distincti on is earlier than the sixteenth century.
The lack of precise definitio n of respectiv e function is due, no
doubt, to the fact that the two offices were always exercized by the same
man, and thus there was never any need to draw a line between them. This
conjuncti on existed since before 1550, and as far as can be discovere d,
' 8 • .92_. ~

·, vol . 4, p . 104.
9. Tµis portrait is reporduce d in P. Ganz, Paintings of Hans Holbein (1950)
piate 144 and pp. 250, 251; W. Waetzoldt , Hans Holbein der Juengere (1958)
p. 77.

10. In addition to these two, there are accounts of the following treasurer s
receiving a white staff:
Marlborou gh in 1624; Cal. ~.f. _Dom. [1623-162 5] pp.404, 412; Portland in
1628; ~ of the Privy Council [1628-162 9] p. 33; Juxon in 1636: Caa...
£·E· ~· (1635-163 6] p. 265; Clifford in 1672: Cal. ~.f. Dom.[1672-1673]
p. 629; Godolphin in 1702: Thomas, Notes (1846) p. 2; 'Black Book of the
Excheque r' Part 2: E.36/267, ff. 4, 5, which is transcrib ed in Thomas,
Ancient Exchequer (1848) pp. 96-98; Harley in 1711: Cal. Treas. Papers
(1708-171 4] vol. 4, pp. vii, viii, and 'Black Book of the Excheque r' part
2: E.36/267, f. 20v; Shrewsbur y in 1714: G.M. Trevelyan , England under
Queen Anne (1934) vol. 3, p. 304:
The following treasurer s have been painted with a white staff in their
hands: the reference s are to R. Strong, Tudor and Jacobean Portrait s (1969)
vol. 2:
_
Wincheste r: plates 657, 658,
Burghley: plates 51-61,
Dorset: plate 124,
Salisbury : plates 541, 542,
Suffolk: plate 688,
Marlborou gh: plates 410, l.Jll;
D. Piper, Catalogue of Seventeen th Century Portraits (1963):
~uxon: plate 2(d),
S outhampto n: plate ll(b),
Rochester : plate 17(c),
Godolphin : plate 19(a),
Harley: plate 16(a).
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. ear1·ier t"imes ei"th er. 11
no distinc t ion was ma d e in
Somers in his opinion in the Banker s' Case12 declare d that the
lord treasu rer's office was the higher of the two and that the treasu rership of the excheq uer was the second place in the departm ent hierarc hy.
This asserti on •is corrobo rated by the differe nt modes of institu tion.
The deliver y of the white staff to the lord treasur er of England
was the more formal. This deliver y of a physic al object was simila r to
the handing over of the great seal to the lord high chance llor of England
and of the baton to the lord high admira i. 13 It was derived from the
practic e of livery of seisin by the physic al transfe r of a twig or clod
to symbol ize the transfe r of the real estate. This was the most ancien t,
the most formal and solemn method of transfe rring someth ing from one
person to anothe r. In the very early times it was desirab le in order to
create evidenc e of the transfe r. Such evidenc e must have been some physic
al
action which was sean, unders tood, and describ able by the unlette red witnesses . Also in the early stages of legal develop ment when a conveya nce
was v~l;id only upon the . actual deliver y of the thing to be conveye d, it
was necess ary to do someth ing to put the transfe ree into posses sion such
as deliver ing a part of that thing or a symbol of it. The prestig e of the
office was further asserte d by the deliver y of the white staff by the hand
of the monarch himsel f.

11. No distinc tion of i."of office is noted in T.F. Tout~ Chapte rs in the
Admin istrativ e History of Mediae val England (1920); B. Wilkin son,
Gonsti tution al History of England in the Fifteen th Century (1399-1 485)
(1964) ;or J.F. Baldwin, The King's Counci l in England During the Middle
A~s(l9 13); In the latter half of the lJth century , they we r e me r.ely two
narrres.rortth.esame office: Tout, .2.I?.• cit., vol. l; pp. 270...- 297; T.
Madox/ History and Antiqu ity of the Excheq uer (1711) pp. 54-55, 568-57 8.
12. See above, note 4 for the referen ce.
13. Cf. also the deliver y of regalia to kings and bishop s.
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The lesser .office, the treasurership of the exchequer, was trans ferred by the more modern, the more simple device of royal letters
patent. It was a grant or conveyance similar to that for land, which
was used- at a later time when livery of seisin was no longer necessary. 14
Writings were originally only evidence of a secondary importance, that
is evidence of the transfer of rights; but for many reasons they became
in the course of time the operative element of the transfer.
One is tempted to conjecture that the treasurership of England was
the older office because its mode of installation was the more antique.
However, the term "treasurer of the exchequer" seems to have been older
and the more common in the period before 1400; the "of England" addition
was not so much used until the end of the fifteenth century. 1 5 The "lord"
or "lord high" appellation was not introduced until the sixteenth century. 16
The patents of the treasurer~of the exchequer since before the
accession of Edward I always granted that office to be held only during
the pieasure of the crown. 17 It was a tenancy at will. The treasurers
were never given the option of exercising their office by deputy after
the fifteenth century. The monarchy would have been very greatly weakened
had such an important officer of the crown held by any other tenure. The
great officers of state were the principal means in the exercise of

14. Offices were considered to be real property; this is .more fully
discussed under the subsection below on the tenure of the barons .
15. See the works cited above in note 11.
16. F.M . Powicke and E.B. Fryde , Handbook of British Chronology (2d ed.
1961) p. 99.
17 . J . C. Sainty~ 'The Tenure of Offices in the Exchequer,' ~·li·B:·, vol. 80,
pp. 449 at 451 (1965); This was modified by statute so that upon the
demise of the crown the treasurer remains in office for six months
unless positive action is taken to the contrary: stat. 6 Ann. [1707]
c. 41, s. 8, Stat . Realm vol. 8, p. 739.

so.

prerogati ve powers of goverrnnent . Where such offices remained under
royal control, they might retain their political powers. But the absence
of such control meant that power could not be safely delegated and the
office would decline into political insignific ance as happened to the
offices of steward, constable , and others. These offices had become
hereditar y in early times , and their subsequen t history was that of
deteriora tion.
The treasurer was the chief judicial officer of the court . Although
he never sat in the exchequer of pleas , he had duties on the revenue
and equity sides of the court. 18 He had the power to issue warrants,
make orders, sit in judgment, to exercize all judicial functions . 19 When
he was present in court, he, of course, presided. These powers remained
in theory with the office to the very end. 20 Long after the resignati on
of the last treasurer in 1714, and long after it was obvious that there
would never be another treasurer , reference s can be found of his being
the head of the exchequer equity bench. One nineteent h century author
goes so far as to suggest that the treasury commissio ners were vested
with judicial powers. 21 While commissio ners to exercize the office of
lord chancello r have sat judiciall y, the treasury commissio ners have
never done so. 22 Nor was it ever expected, for bills in the exchequer were
never addressed to the commissio ners but only to the chancello r of the
exchequer and the barons when the treasury was in commission . 23 When the

18. The Compleat Sollicito r (1666) p. 371; Fleta , book 2, chap. 25
(Richards on & Sayles , ed., 1955) Seld.Soc. , vol. 72, p. 131.
19. P. Burton, Practice of the Office of Pleas (1791) vol. 1, p. vi; Contra :
that judgment is only given by the barons: . The Compleat Sollicito r
( 16.6 6 ) p. 371.
20. The treasurer lost his capacity as a judge by the Judicatur e Act, stat.
36 & 37 Viet. [ 187 3] c . 66, s. 97.
21. G. Price , Treatise on the Law of the Exchequer (1830) pp.36, 37 .
22 . Baxter, Development of the Treasury, p . 5.
23 . E. g . Fowler , Practice (1795 ) vol. 1, p . 28 ; The Compleat Clerk in Court
(1726) pp . 156, 157.
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office of the chancello r of the exchequer was considere d vacant during
the Civil War and Interregnu m, bills were addressed only to the barons. 2Li
The story of the lord treasurer s is a large part of the story of
English administr ative and political history. The treasurer was the
second official of the kingdom taking precedenc e after the royal family,
the bishops, and the lord chancello r. 25 Towards the end of the seventeen th
century and the beginning of the eighteent h the office of treasurer became
political ly pre-emine nt. And so today the highest ministeri al position,

I
, I

that of prime minister, remains in associati on with the treasury commissio n.
From 1550 the treasurer s can be divided into chronolog ical groups.
The first of these extends to 1612, the date of the death of the earl of
Salisbury . The duke of Somerset must be considere d unique even though he
fits within some of the generaliz ations which follow. The four treasurer s
in this period had relativel y long tenures each; they were all born
commoners and were raised to the peerage though they came from only middle
class families. They were completel y free from popular or parliamen tary
influence ; they guided but never forced the decisions of the sovereign ;
they all died in office.
In this period the exchequer was co-extens ive with the treasury. The
exchequer had a tradition al procedure and was administr atively selfsufficien t not requiring daily supervisi on from the higher officials .
Thus the treasurer was free from technical details and able to advise the
monarch on matters of general policy. This was done both alone and in the

24. Lords Journ., vol. 7, p. 426 (1645]; the patent of Sir Edward Hyde
had been sealed after the great seal had been taken to Oxford and
was thus void according to ihe ordinance of 1643: Firth and Rait, vol.
1, p. 341.
25. Stat. 31 Hen. 8 [1539] c. 10, Stat. Realm,vol . 3, p. 729.
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council, of which he has always been a member.26
After 1612, only one treasurer died in office, namely Southampton,
who died in 1667. He was an unusual treasurer being one of the three
since 1550 who inherited his title. The other two, Danby who was a
baronet and Talbot an earl, were political ly aggressiv e; the former
was raised to the rank of marquess, the latter was created a duke.
Southampt on was not very important political ly. He can be regarded as
atypical and as coming at an unusual time; his was the first appointme nt
to the office on the Restorati on.
From 1612 to the Civil War, the average term of office was considerably shorter than before. The treasurer s were less important men,
but they were neverthel ess actively engaged in politics. Thus dismissal s
were frequent. But in spite of their political ma~iuveri ng, they had
time to attend occasiona lly at the equity court of the exchequer . 27 It
was during this period that the only professio nal lawyers since 1547 were
made treasurer s. They were Montague and Ley, both of whom had been chief
justices of the king's bench. The former held office for less than a year;
the latter for only four years.
The treasury was first put into commission in 1612 following the
death of Salisbury because there was no obvious successor to appoint in
26. J.F. Baldwin, The King's Council (1913) pp. 70, 73, 75, 141, 195;
J.R. Das·ent, ed., Acts of the Privy Council {1542-160 4] (1890-190 7),
introduct ion to each volume; Holdswort h, li·~·~·, vol. 1, pp. 481-484;
B. Lyon, A Constitut ional and Legal History· of Medieval England (1960)
pp. 504-508; F.W. Maitland, The Constitut ional History of England (1931)
pp. 91, 400; H. Nicholas, ed., Proceedin gs and Ordinance s of the Privy
Council of England (1834) vol. 1, p. iii, vol. 7, pp. viii, ix; Rot.
Par1., vol. 3, p. 73 [ 1379-80]; A. Todd, Parliamen tary Government in
England (2d ed. 1892) vol. 1, p. 18; R. Virgoe, 'The Compositi on of the
King's Council, 1437-61,' ~-I·li·B·, vol. 43, p. 134 (1970): G.E. Aylmer,
The King's Servants ; (1961) p. 21.
27. In 1633 Portland heard cases every Thursday morning: S.P.16/25 5 part
43.
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his place. This was again done in 1618 when it was found necessary to
remove Suffolk for peculation. Charles I found treasury commissions
expedient on two occasions. Neither James I nor Charles I kept the
treasury in commission very long; it was clearly a very temporary matter
in each of the four instances.
The treasury was in commission:,:perm anently during the period of
the Interregnum, as was the chancery. The treasurer and the chancellor
had been seen as important tools of prerogative government and Stuart

I

administration, and it was felt that there would be a lesser threat to
par:I.iamentary government if these offices were never again entrusted to
single individuals but were committed to bodies of commissioners. 28
1660 to 1714 was the gr eat period of change in the treasury. The
use of temporary commissions during this time can be identified with
the degree of involvement of the king personally in the affairs of state.
The existence of treasurers shows unsureness of lack of interest. There
were treasurers during the first seven years of the reign of Charles II
and the first two of James II. In the latter parts of their reigns they
wished to be personally in control of the treasury; also a committee
was a more difficult target for Parliament than a treasurer, such as
Danby was. William III never had a treasurer but was frequently in
attendance at the treasury board. Queen Anne, who had no aptitude for

I

I

I

I

I
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financial adrn~nistration, delegated these duties entirely to treasurers .
The one commission during her reign was a temporary expedient before the
appointement of the next treasurer.
During the period 1660 to 1702, the treasury was completely transformed. The finances of the kingdom became too complicated and vast to

28. In fact the office of the lord treasurer ' s remembrancer was renamed
the lord commissioners' remembrancer.

54.

be handle d by the excheq uer, which in many ways was still a medie
val
instit ution . A new system of financ ial admin istrati on grew up within
the treasu ry but outsid e the excheq uer. 29 The result s for the excheq
uer
as a court of equity were that the treasu rer and the chanc ellor
of the
excheq uer became so involv ed in financ e and politi cs that they
did not
have time to perfor m

any

judici al functi ons in the excheq uer. Not only

was the treasu rer too busy, but ' he moved his office from Westm
inster
Hall to Whiteh a11 30 in order to be closer to the counc il chamber
and the
royal court. This made it that much less conven ient to attend to
judici al
31
busine ss.
There is no eviden ce that he perfor med any judici al functi on
after the Resto ration . He was not really needed ; the barons could
hear

i

I'

equity suits by themse lves as they had all during the Interre gnum
and

I

I

I

earlie r. Moreo ver, the shift of financ ial admin istrati on from the
eKchequer
to other depart ments of the treasu ry left the barons free to give
more
time to their judici al duties .
Upon the access ion of the house of Hanover in 1714, the treasu ry
was put into commission where it has remain ed ever since. 32 As
Great
Britai n became wealth ier the contro l of the nation al financ e and
the
treasu ry patron age became the key to politi cal power, the corner
stone
to every govern ment. Theref ore, when the positi on of prime minis
ter arose
under Sir Rober t Walpo le, he made himse lf first lord of the treasu
ry and,
r•

c

I

29. S.B. Baxter , The Development of the Treasu ry, 1660-1 702 (1957)
;
D.M. Gill, 'The Treasu ry, 1660- 1714', !·li·~· , vol. 46, p. 600 (1931)
.
30. C.E.D. Black, 'Her Majes ty's Treasu ry: Its Histor y and Assoc
iation s,'
Westm inster Review, vol. 143, p. 503 (1895) .
31. Baxte r, Development of the Treasu ry (1957) pp. 6,. 19-21, 23.
32. W.R. Anson, Law and Custom of the Const itution (4th ed. 1935)
vol. 2,
part 1, p. 189; Maitla nd, Const itutio nal Histor y of Englan d (1963)
p. 392; F. Mowatt, 'The Treasu ry, Past and Prese nt', Nation al Review
vol. 48, p. 602 (1906) : Baxter , Development of the Treasu ry (1957) ,
p. 4; Thomas, Notes (1846) p. 6.
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with only a few exceptions, this connection has remained to the present.33
In modern times the power of the prime minister comes from his position
as head of the cabinet council, but it is by virtue of his being first
lord of the treasury that he receives his salary.
The treasurer was, practically speaking, a political and financial
officer. In the latter part of the sixteenth century and the first part
of the seventeenth , he was able to exercize occasionall y the judicial
powers which were a part of his office in theory . After the Restoration
in 1660, this was no longer possible nor expected. He came to devote
his entire time to financial administrat ion, which was always his most
important function.

33. Hals bury, Laws of England ( 3d ed. 1954) vol. 7, pp. 348, 394;
C. R. Lovell, English Constitution al and Legal History (1962) p. 4~4.

B.

The Chancellor of the Exchequer

The chancellor of the exchequer was the second judicial officer
of the equity side of the court. 34 He presided in the absence of the
treasurer,3 5 and he exercised full judicial powers in conjunction with
the other judges of the court. He had revenue duties but no judicial
connection with the plea side.36 Ever since 1567 when Sir Walter Mild.may
was made under-treas urer of the exchequer, 37 these two offices have

34. S.P.16/255, part 43 (1633); Hall, 'King's Remembrancer', S.P.16/377
part 2 (1637?); 'The practice of the office of Pleas in the court of
Exchequer,' (c. 1653-1660) Brit. Mus. MS.
Harg. 151, f. 10; H.
Aldridge,! Short Treatise of the History ••• of all the Courts of
Law (1835) p. 93; S.B. Baxter, The Development of the Treasury, (16601702) (1957) pp. 33, 34; Barton, Historical Treatise (1796) p. 29, · ·
n. l; Blackstone, Commentaries, vol. 3, p. 44; Bahun, Practising
Attorney (1724) p. 292; Brown, Compendium (1688) pp. 30, 32; P. Burton,
Practice of the Office of Pleas (1791) vol. 1, p. vi; Co. Inst., vol. 4,
pp. 109, 118; The Compleat Clerk in Court (1726) pp. 149, 156; The
Compleat Sollicitor (1666) pp. 368, 370-372, 387, 398, 402; Fowler,
Practice (1795) vol. 1, pp. 6-8; Holdsworth, B_.~ •.!:,., vol. 1, p. 241;
H.C. sess. pap. 1822 (no. 125) vol. 11, pp. 99 at 106; G. Jacob, Law
Grammar (5th ed. 1775) p. 162; Osborne, Practice (~, 1658) pp. 20,
136, 151, 156; The Practick Part of the Law (1681) pp. 493, 494, 498, 500,
506; G. Price, Treatise .£!1. the Law of the Exchequer (1830) pp. 38-40,
54; R. Robinson, Briefe Collection of the Queenes Ma.jesties Most High
and Most Honourable Courtes of Recorde~l6 03) ed. by R.L. Rickard,
Camden Miscellany, vol. 20, Camden 3rd. Ser., vol. 83 (1953) p. 26;
(SomersJ, The Argument of the Lord Keeper Sommers .£!1. his giving .judgment
in the Bankers Case Delivered in the Exchequer Chamber June£}, 1~96
(1733) p. 51, also in 14 Rowell's State Trials 39 at 65; F.S. Thomas,
Ancient Exchequer (18L!8) pp. 94, 101; 'The Court of Exchequer in Legal
History,' Law Times, vol. 177, pp. 404 at 406 (1934); 6ontra: that the
chancellor of the exchequer was not a judicial officer: Brit. Mus. MS.
Cott. Tit. B. iv, f. 56; other copies are Brit. Mus. MS. Lansd. 151,
ff. 145-148 and P.R.O.: E.369/118, ff. 12-16. See also app. 2-B, 3-B
and 4-A.
35. The Compleat Sollicitor (1666) p. 371.
36~ See Holdsworth,

B.·.!·.!:.•,

vol. 1, pp. 239, 240.

37. Mild.may succeeded Sir John Baker as chancellor of the exchequer in
1559: E.159/340, Hil. 1 Eliz. 1 recorda ro. 75; and he succeeded Sir
Richard Sackville as under-treas urer in 1567: Cal. Pat. Roll s [ 15661569] p. 137, no. 884.
-
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alway s been held in- conju nctio n by the same man. There
were alway s
sepa rate paten ts, and the dutie s were disti nct. No
judic ial dutie s were
exerc ised by the unde r-tre asure r as such, 38 and there
fore nothi ng more
need be said here abou t that offic e.
The chan cello r of the exche quer was appo inted by the
crown by
lette rs pa tent unde r the grea t seal. The appoi ntme
nt was for life until
1672 when Sir John Duncombe was appo inted to that
offic e to hold only
durin g the pleas ure of the crow n.39 This offic e has
been held only by
this less secur e tenur e ever since . 40 It was also
the prac tice never
to grant the offic e in rever sion. The chan cello rs
of the exche quer were
41
given the optio n of exerc ising their offic e by depu
ties.
However,
since at leas t 1550, this has been done but once.
From 1604 to 1606
George Hume, earl of Dunbar, deleg ated the chan cello
rship to Sir John
Croke . This was a uniqu e situa tion; Hume was one of
the Scot tish companions
of James I who came to Engla nd with the new king.
He was not exper ience d
with Engl ish law or finan cial admi nistr ation . More
over, he was requi red
by the dutie s of other offic es to be frequ ently in
Scotl and.
From 1550 to the Civil War, the lengt hs of tenur es
were long, since
the chan cello rs of the exche quer held for life and
could not have been
with ease removed again st their wish es. But yet,
the first two, Sir John
Bake r and Sir Walt er Mildmay, were the only ones who
died in offic e; all
of the other s resig ned for one reaso n or anoth er.
Most resig ned upon
prom otion to more impo rtant offic es. However, only
three , Portl and,
38. The Compleat Soll icito r (1666 ) p. 372; H.C. sess.
pap. 1822 (no. 125)
vol. 11, pp. 99 at 106; G. Price , Trea tise on the
Law of the Exch equer
(1830) pp. 36-38 , 43; see gene rally J.L. Kirby , 'The
Rise of the Unde rTreas uret- of the Exch eque r,' ].J:!.B., vol. 72, p. 666
(1957 ).
39. The offic e was held durin g pleas ure from 1277
to. 1390, durin g good
behav iour from 1390 to 1410, and for life (with one
excep tion) from
1410 to 1672: J.C. Saint y, 'The Tenur e of Offic es
in the Exch eque r,'
~·!!·B:·, vol. 80, pp. 449 at 451, 452 (1965 ).
40. An exam inatio n of the paten ts them selve s is confi
rmed by Brown,
Compendium (1688) p. 32.
41. An exam inatio n of the paten ts from 1550 throu
gh
H.C. seas. pap. 1822 (no. 125) vol. 11, pp. 99 at1714 is confi rmed by
106,a nd Price ,
Trea tise (1830 ) p. 38; see app. 2-C.
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Cottingt on, and Oxford, were promoted within the departm ent to the
office of treasure r.
During the Civil War and the Interreg num, the chancel lor of the
exchequ er, Sir Edward Hyde, was at Oxford and in exile with the king,
and thus he was unable to sit in court in the exchequ er, which was at
Westmin ster. Parliam ent did not recogniz e his appointm ent because it
was made under the great seal after the great seal had been taken to
the king at Oxford; 42 however, they did not appoint a replacem ent. Hyde's
grant was for life and in 1660 he was reinstat ed and allowed to keep
the office for a year after his appointm ent as lord high chancel lor of
England .
Until the accessio n of William III and Mary II, the chancel lors of
the exchequ er had all been made knights or barons, and they all had had
fairly long tenures, even Sir John Duncombe and Sir John Ernle, who held
during pleasure only. However, from 1689 to 1714 the tenures of the
chancel lors of the exchequ er were relative ly short, and most of the
chancel lors were untitled . Their precario us tenure made them more susceptible to politica l movements.
From

1550 to the Civil War, the chancel lors of the exchequ er were

importa nt adminis trators but of less signific ance as politici ans. During
the years 1603 to 1672, the office was used as a stepping stone to bigger
and better things. From then to 1714, it was held by politici ans of lesser
importan ce who were concerne d exclusiv ely with financia l adminis tration
and had no time for sitting in court to hear cases between private persons.
After 1714 it was held by the most importa nt politici ans43 and used to

42. Clarendo n, History · of the Rebellio n (1704) book 8, sees. 213, 214,;
Firth and Rait, vol. 1, p. 341 (Ordina nce of 10 Nov., 1643).
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43. Price, Treatise (1830) pp. 36, 39.
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keep the nation al financ es under their contro l simila rly to the
post
of first lord of the treasu ry. The chanc ellors of the excheq uer
were
always commi ssione rs of the treasu ry board. 44
Before about 1640 , the chanc ellor of the excheq uer sat fairly
regula rly in the exche quer's equity court. It is unclea r why he
ever
began to sit; perhap s it was in imitat ion of the most impor tant
court
of equity . Since the King's chanc ellor sat in the major court of
equity ,
then the exche quer's chanc ellor should sit in its court of equity
. During
the terms of Thomas Cromwell, under Henry VIII, and Sir Walte r
Mildmay,
under Elizab eth I, the office had greatl y increa sed its presti ge. 45
Before
Cromwell the office was rather insign ifican t. During the time of
Sir
John Baker, 1540-1 558, the bills of compl aint were not unifor mly
addres sed
to the chanc ellor of the excheq uer 46 as they were during the chanc
ellorship of Mildmay and afterw ards. There fore, it is likely that Mildm
ay
was the first to sit regula rly in court. It must be remembered
that
during the sixtee nth centur y the equita ble jurisd iction of the
court
was still in practi ce ancill ary to its revenu e functi ons.
In the first part of the sevent eenth centur y, the chanc ellor of
the
excheq uer sat on Thursd ay mornin gs to hear equity suits. 47 Howev
er, the
revenu e duties of his office were probab ly still consid ered to
be more
impor tant than his judici al ones, since he was always includ ed
in the
treasu ry commi ssions .

44. W.R.
part
Laws
app.

Anson, Law and Custom of the Const itution (4th ed . 1935) vol . 2,
1, p. 191; G.E. Aylmer, King's Servants"1°1961) p. 37; Halsbu ry,
of Englan d (3d ed. 1954) vol. '?·, p. 394; ]2.IS_. Rept., no. 25 (1864)
4, pp. 61-70; F.S. Thomas , Ancien t Excheq uer (1848) pp. 101, 102.

I

45. G.R. Elton, Tudor Revol ution in Government (1962) pp. 114- 119,
266; S. E.
Lehmberg, Sir Walter Mildmay and Tudor Government (1964-) p. 49;
W. C.
Richar dson, Histor y of the Court of Augme ntation s 1536-1554 (1961)
p. 453.
46. See the bills transc ribed in append ix 5.
I I

47. S.P.16 /255 part 43 (1633) .
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Durin g the Civil War and Interr egnum , the chanc ellor of
the
exche quer, Hyde, was never able to sit in court . After 1660
the chanc ellor of the exche quer heard cases 48 only rarely ; these were
usual ly
rehea rings of those cases where the baron s were equal ly
divid ed49 •
Treas ury affai rs and polit ics took up all his time, and
his role in the
equit y court declin ed. He became little more than a figure
head in the
day to day meeti ngs of the court . In 1726 the chanc ellor
of the exche quer
was refer red a suit in which the baron s could not agree ,
but he sent
it back undec ided.S O The last decre e 51 made by a chanc ellor
of the
exche quer was that in 1735 by Sir Rober t Walpo le in the
case of Naish
2
v. East India Co.5
Thus after about 1640, the chanc ellors of the exche quer
had no
judic ial impor tance , pract ically speak ing. However, up to
the disso lution
of the equit y jurisd iction of the court in 1841, they maint
ained their
th.e oreti cal posit ion as judge s of the court . They were sworn
into offic e
in the exche quer chamber and thereu pon heard and grant ed
a motio n of
cours e. 53 Moreo ver , to the end , all bills were addre ssed
to the chanc ellor
of the exche quer. Their power as judge s was abolis hed by
the Judic ature
Act of 1873. 54

48. E.g. R. v. Inhab itants of Radle y, Hardr . 437, 145 Eng.
Rep. 536 (Ex.
1667) ; Sayer v. Mumford, 1 Wood Tit. Cas. 324 (Ex. 169Li,)
.
49. E.g. Trolo p v. Trolo p, 2 Barn. K.B . 166, 94 Eng. Rep.
4-25 (Ex. 1732) .
50. More v. Ellis , Bunb. 205, 145 Eng. Rep. 648 (Ex. 1726)
.
51. C.E.D. Black , ' Her Maje sty's Treas ury: Its Histo ry and
Assoc
Westm inster Review , vol. 143, pp. 503 at 504 (1895) ; Fowle iation s, '
(2d ed. 1817) vol. 1, p. 8; F. S. Thomas, Ancie nt Exche quer r, Pract ice
(184-8) p. 101.
52. 2 Comyns 462, 92 Eng . Rep. 1160 (Ex. 1735) .
53. Fowle r , Pract ice (2d ed. 1817) vol. 1, p. 7; H. C. sess
. pap. 1822
(no. 125), vol. 11, pp. 99 at 106; G. Price , Treat ise .£!1
the Law of the
Exche quer (1830) pp. 39, 40.
54. Stat. 36 &

37 Viet .

(1873 ] c. 66, s. 96.
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The chang e in the funct ion of the chanc ellor of the exche
quer from
a partl y judic ial to a wholl y admi nistra tive offic e paral
lels the simil ar
chang e in the offic e of treas urer. It was, however , more
gradu al becau se
his offic e was never put into comm ission and becau se he
was a less
impor tant perso n . The chang e is refle cted in the grant ing
of the offic e
durin g pleas ure,5 5 instea d of for life. The chang e was
made durin g the
reign of Charl es II and was a part of his gener al polic
y
of keepi ng
the gover nment under as close contr ol as possi ble. But
it was also the
polic y of Willia m III not to grant offic es for life where
it was not
56
neces sary • . Secur e tenur e makes bette r judge s but worse
polit ical
admi nistra tors; thus as the chanc ellors of the exche quer
became more and
more admi nistra tors and less and less judge s, it was appro
priate that

II

they shoul d be treate d as such in their appoi ntmen ts.
Of the chanc ellors of the exche quer betwe en 1550 and 1714,
only
three had any previ ous legal exper ience . Sir Juliu s Caesa
r was highl y
traine d and exper ience d in the law , and Sir John Croke
was a serje ant.
Hyde had made his name as a distin guish ed lawye r, but he
was not able to
devot e his energ ies to the offic e of chanc ellor of the
exche quer. Thus
from the resig natio n of Caesa r in 1614 until at least 1714,
no chanc ellor
of the exche quer broug ht legal exper tise to his offic e.
This sugge sts that
it was not in pract ice a judic ial offic e. After 1614 it
is not surpr ising
that they cease d to sit in the court ; if they had no legal
knowl edge, they
would not have been inter ested in the techn icalit ies of
equit y, they would
not have felt usefu l, and they would not have wante d to
sit as judge s .
Moreo ver, it would not have furth ered their polit ical caree
rs and ambit ions .
55. This was modif ied by a statu te which provi ded tha·t
the offic e contin ueci
for six months after the demis e of the crown unles s the
offic er was
dismi ss,ed: stat . 6 Ann. [ 1707J c. 41 , s . 8, Stat . Realm
vol . 8 , p. 739 .
56. S. B. Baxte r , Devel opmen t of the Treas ury, (1660- 1702)
(1957 )
J. C. Saint y~ ' The Tenur e of Offic es in the Exche quer ,' !!•li•B p. 113;
:•, vol. 80,
pp. 449 at 465- 467 .
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c.

The Barons of the Exchequ er

1.

Position
The next judicia l office to be consider ed is that of the barons

of the exchequ er, practica lly speaking the most importa nt office of
the court. The barons, or at least oBe of them, were always present
as judges at hearing s. The exchequ er was a collegia te court, which never
sat in sections . After the time of Edward IV the court was limited by
traditio n to only four barons. 57 However, there was no constitu tional
requirem ent that the size of the Exchequ er bench be limited to this
figure. In fact in 1604 Serjean t Snigge was made a fifth baron, but when
Baron Sotherto n died a year later, the traditio nal number was restored .
Perhaps Sotherto n was ill and no longer capable of exercizi ng his office;
he was almost eighty when Snigge was appointe d. Again in 1708 a fifth
baron was appointe d, Sir Salathi el Lovell. In this year Baron Smith was
sent to Edinburg h as tempora ry deputy chief baron of the Scottish
exchequ er. He retained his place in the English exchequ er, bRt it was
felt necessa ry to have four active barons at Westmin ster. Lovell died
in office in 1713, and he was not replaced . These two instance s are
clearly exceptio ns to the traditio nal rule. However, in 1830 a permane nt
fifth baron was appointe d in order to relieve the congesti on of cases.5 8

'I

At the same time a fifth judge was added to the courts of king's bench
and common pleas. In addition to hearing suits in equity, the barons
settled revenue disputes and sat as a court of common law.

11

57. Foss, Biog. Diet., p. ix; Foss, Tabulae Curiales , pp. 41, 43, 45;
see general ly app. 2-D, 3-C, and 4-A.
58. Stat. 11 Geo. 4 &

1 Will. 4 ( 1830] c. 70, s. 1.
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The first baron was call ed the chief baron. 59 In the absence of
both the treasurer and the chancello r of the exchequer , it was he who
presided in the equity court and answered the bar~ i.e. spoke for the
60
court.
When he also was absent, the second baron presided, and so on.
The court could, if desperate , consis t of a single baron sitting alone
as it did in Trinity term, 1659. 61 The second, third, and fourth barons
were called puisne barons. The puisne barons in the sixteenth century
were appointed to a particula r place on the bench, but after the accession
of James I , they were only appointed to a place and sat according to the
seniority of their appointme nt.
Seniority was irrelevan t to judicial powers and duties. The chief
baron and tne three puisne barons were all equal in that each had only
one voice; the chief baron did not have a deciding vote. In case of an
equal division a~ong the barons, either the motion failed or there ~ould
have been a rehearing before the treasurer with or without the chancello r
of the exchequer . The revenue duties, on the other hand, were allocated
to favor the chief baron and the second baron.
In 1817 in order to meet the rising tide of common law actions and
to dispatch more easily suits in equity, an act was passed which enabled
the chief baron to sit alone to hear equity cases. And, if the chief
baron were ill, the king could appoint under the sign manual another
62 Th "
b aron t o si"t.in equi"tyin
. h"is pace.
1
is was th e on1 y re 1 axa t"ion of

59. For informati on on the office of chief baron in the middle ages, see
D.M. Broome, The Exchequer in the Reign of Edward III, 1327-1377 ,
Ph.D. diss., Univ. of Manchest er, 1922; T. F. Tout Chapters in the
Administ rative History of Mediaeva l England (1920) vol. 2, pp. 219,
220, vol . 3, p. 46; Foss, Judges, vol. 3, pp. 196-198, 348.
60. Osborne, Practic e(~, 1658) p. 23.
61. See e.g. Hardr. 160, 145 Eng. Rep. 431; and in 1794: Fowler, Practice
(1795) vol. 2, p. 199.
62. Stat. 57 Geo. 3 [1817] c. 18, s.l.
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the rule against the court sitting in sections. The purpose was to
make it possible for the exchequer to hear equity and common law
disputes simultane ously. Having a single judge in equity and a collegiat e
court for common law was obviously a copying of the other high courts
of justice. The experimen t was not a success. It was found necessary in
1833 to pass another act to amend the act of 1817. This second act
permitted the Crown to appoint another :baron to sit in equity when the
chief baron was sitting on the common law side of the court, at nisi
prius, or in the privy council, as well as when he was ill. 6 3 Three years
later two more holes in the act of 1817 had to be patched up, and it was
enacted that the other baron could sit when the chief baron was on
circuit and that he could finish a suit already begun when the chief
baron returned. 64 All this demonstra tes a certain degree of improvisa tion
and shows a rigidity characte ristic of all of the high courts of justice
in the first part of the nineteent h century. The results of these statutes
was not happy; they had upset tradition al habits but failed to supply
a better system.65 The difficult ies which prompted these statutes seem
to be linked with the abolition of the jurisdict ion several years later. (,6
From 1550 to 1579, there was in fact, as a matter of practice, a
great differenc e between the chief baron and the puisne barons. This
differenc e was in education and social status. In regard to education ,
it can be seen_ that all of the chief barons had been trained as lawyers
in the Inns of Court. Of the seven, who were appointed during this period,

63. Stat. 3 &
64. Stat. 6

~ WilL .4 h833J c. 41, s. 25.

& 7 Wi-1 1. 4 {1836] c. 112.

65. For a bitter denunciat ion of these statutes and ·of parliamen tary
meddling, see the comments of Freshfiel d, M.P., in Hansard, Parl.
Deb., 3d ser., vol. 49, pp. 399-408 (16 July, 1839).
66. See below, chap. 5.

five were serjea nts- at- law and two were barris ters-a t- law. The
two
barris ters , Bradsh aw and Higham, were appoin ted before the access
ion
of Elizab eth I in

1558. Thus all of Elizab eth ' s chief barons were

serjea nts. Moreo ver , four of them had had previo us judici al experi
ence . 67
This was totall y incons equen tial in regard to the powers to grant
equita ble remed ies. However , as a matte r of profes sional presti
ge it
was impor tant . Only serjea nts were sent out on circu it and associ
ated
as equals with the justic es of the queen ' s bench and the common
pleas
at Serjea nts ' Inn, where the serjea nts as a class formed a profes
sional
colleg iate societ y distin ct from the Inns of Court and the lesser
ranks
of the legal profes sion.
During this same period , none of the puisne barons were appoin
ted
from the ranks of the serjea nts. Four were barris ters, 68 and
three were
former revenu e offici als of the excheq uer . 69 The origin s of three
are
unknown . 70 These last three were probab ly revenu e office rs also,
since
they are not known to have been members of any of the Inns of
Court . The
excheq uer bench at this time was thus composed of those who had
risen
throug h the ranks of the revenu e depart ment and of moder atelys
iccess ful
lawye rs; this assure d the court of both the financ ial and the
legal
experi ence requir ed to settle revenu e disput es .

67. Saunde rs, Manwood,

Jeffra y, and Periam .
I

68 . Curson , Frevi lle, Birch, and Brown; for Brown, see A. R. Ingpen ,
Middle Temple
Bench Book (1912) p . 136 .

69 . Darna ll, Saxilb y, and Pymme; Pymme was foreig n appose r : ~
. !
f .,
vol . 17 , p . 321, no . 556 (23) ; Pymme was admitt ed at the Mi ddle
Temple ,
but there is no record of his having been called to the bar :
H. A. C.
Sturge ss , Regis ter of Admis sions to the Hon. Societ y of the Middle
Temple (1949) vol . 1, p. 17 .
70. Lord , Greek , and Muschampe .
I '
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Alth ough the olde st , the exch eque r was the
leas t pres tigio us of
the high cour ts of just ice at Wes tmin ster.
It was a prom otion with in
the judi ciar y for a baro n to become a puis
ne just ice of eith er of the
two benc hes , for a puis ne just ice to bec 0me
chie f baro n , and for the
chie f baro n to become chie f just ice of one
of the benc hes . It must
have been awkward when the chie f baro n was
abse nt, for the pres idin g
judg e was not then a serj eant and ther efor
e on occa sion not of equa l
prof essi onal rank with coun sel when the latt
er was a serj eant - at-la w.
The exch eque r in 1550 was neit her in theo
ry nor in prac tice a
cour t of gene ral juri sdic tion . The equi ty
cour t was stil l very much an
appe ndag e to the fina ncia l adm inist ratio n
of the -Crown. It hand led only
spec ial case s invo lvin g the roya l reve nue
, and for a plai ntif f in law
or equi ty to sue ther e he must have been
able to show a genu ine debt
to the Crown or that he was priv ileg ed to
sue ther e as a bona fide
exch eque r offi cial . 71 No laws uit was yet
com plete ly deta ched from the
roya l inte rest .
However , ther e was a grea t upsu rge in the
quan tity of litig atio n
in the exch eque r arou nd 1558. Also this date
mark s the begi nnin g of the
chan ge in the stat us of the baro ns of the
exch eque r . From 1558 onwards
all of the chie f baro ns were appo inted from
the rank s of the serj eant s .
In June 1579 Rob ert Shut e and John Soth erto
n were appo inted puis ne baro ns .
This month saw what in retr ospe ct can be
seen to be a momentous chan ge .
Shut e was the firs t serj eant to be made a
puis ne baro n, and Soth erto n,
who was not even a lawy er, was the last to
be appo inted who was not a
serj eant . This chan ge shows the need to have
the exch eque r cour t s t affe d
with expe rien ced lawy ers to meet the risin
g tide of litig atio n . It may

71. See abov e and H. Wur zel , ' The Orig in and Deve
lopm ent of Quo Minus ',
Yale 1· !!_., vol. l.J-9, pp . 39- 64 (1939) .
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also have been thought desirab le to send all of the barons out on
assize. 72 It became an invariab le custom that all barons must be
serjean ts. If it was thought desirab le to appoint a barriste r to the
bench, he must first have been made a serjean t. This in fact frequen tly
happened , and a barriste r might be raised to the order of the coif and
then to the bench within a few days.73
This change marked the end of the inferio rity of the exchequ er court
in theory. From the appointm ent of Shute, the patents of the barons
granted the same emoluments and pr0ceden ce as the justices of the two
benches . 74 However, it was still consider ed a promotio n for a puisne
baron to be moved to either of the benches as a puisne justice.
Perhaps it was realized when Baron Sotherto n was appointe d in 1579
from among the official s of the revenue side of the exchequ er that the
bench should include someone with some financia l expertis e. 75 One became
a serjean t by rising through the ranks of the legal professi on; serjean ts
could not be expected to know both law and finance. Sotherto n was a fullfledged baron, but when he died in 1605, there was no judge in the
exchequ er who had had any experien ce in revenue adminis tration. It does
not seem to have been contemp lated that he was to have been replaced by
a serjean t with financia l training , assuming the existenc e of one, or by
a judge with financia l but no legal experien ce, such as himself . His
replacem ent, Baron Snigge, had been appointe d as a fifth baron the year

'72;· See; Fe,ss , JudgEfs·~~_,v;o·l -. 5 i · PP•. 409 ,. 410 , . vol. _( p. 20.
73. Holdswo rth, li·~·1·, vol. 5, pp. Y+o, 341, vol. 6,p. 478.
74 . See Shute's patent below, App. 2- D-6; also anon., 'The Court of
Exchequ er in Legal History, ' Law Times, vol. 177, pp ~ 4o4 at 406 (1934).
75. In this same year, Sotherto n was admitted at Gray ' s Inn : J . Foster,
Registe r of Admissio ns to Gray's Inn, 1521-188 9 col. 54; this indicate s
that he had no legal educatio n but felt the need1 to acquire some or at
least to attempt to identify himself with the legal professi on.
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also have been thought desirable to send all of the barons out on
assize. 72 It became an invariabl e custom that all barons must be
serjeants . If it was thought desirable to appoint a barrister to the
bench, he must first have been made a serjeant. This in fact frequentl y
happened, and a barrister might be raised to the order of the coif and
then to the bench within a few days. 7 3
This change marked the end of the inferiori ty of the exchequer court
in theory. From the appointme nt of Shute, the patents of the barons
granted the same emoluments and precedenc e as the justices of the two
74
benches.
However, it was still considere d a promotion for a puisne
baron to be moved to either of the benches as a puisne justice.
Perhaps it was realized when Baron Sotherton was appointed in 1579
from among the officials of the revenue side of the exchequer that the
bench should include someone with some financial expertise .15 One became
a serjeant by rising through the ranks of the legal professio n; serjeants
could not be expected to know both law and finance. Sotherton was a fullfledged baron, but when he died in 1605, there was no judge in the
exchequer who had had any experienc e in revenue administr ation. It does
not seem to have been contempla ted that he was to have been replaced by
a serjeant with financial training, assuming the existence of one, or by
a judge with financial but no legal experienc e, such as himself. His
replaceme nt, Baron Snigge, had been appointed as a fifth baron the year

·72; -see:Fe>ss, Judgecs~e_·'I.P~-1-. 5 i :: PP•. .409, . 410, . vol. _6: p. 20.
73. Holdswort h, li·~·b.·, vol. 5, pp. 340, 341, vol. 6,p. 478.
74. See Shute's patent below, App. 2-D-6; also anon., 'The Court of
Exchequer in Legal History,' Law Times,vol . 177, pp. 4o4 at 406 (1934).
75. In this same year, Sotherton was admitted at Gray's Inn: J. Foster,
Register of Admission s to Gray's Inn, 1521-188 9,col. 54; this indicates
that he had no legal education but felt the need to acquire some or at
least to attempt to identify himself with the legal professio n.
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before. Upon Sotherton's death, Snigge became fourth baron, and the
traditional number of barons was restored. To fill the void of financial
expertise, the office of cursitor baron was erected.
The cursitor baron was chosen from among the revenue officers of
the exchequer, but he was given no judicial duties. He performed some
of the financial functions of the barons and advised the s.e rj eant -barons
as to others. His official title is not clear. In his patent he was
made simply a baron of the exchequer. However, he was clearly inferior
to the four other barons, whose offices went back to the twelfth century;
they were from 1579 forward called barons of the coif. 76 This newly
created officer was generally called the cursitor baron because of his
familiarity with the course of the exchequer, the procedures for receiving,
disbursing, and accounting for the revenues of the Crown. 77 sometimes he
was referred to as the fifth baron or the puisne baron.7 8 These last
two terms are no longer used because they a~e confusing and misleading.
The first implies an equality in all but seniority with the barons of
the coif, but this was not so. The second is confusing because three of
the barons of the coif were puisne barons.
The reason for these two overly generous appellation s is probably
to be found in the cursitor barons' patents. These patents were in the
same form as any of the barons' patents before 1579. From an inspection
of the succession of patents through Sotherton's back into the fifteenth
century, they would appear to be equal to the other barons. However, from

76. The serjeants were of the order of the coif, a complimenta ry
appellation for their estate; they were so called because they
had the privilege of wearing coifs.
77. Caveat: sometimes the fourth baron was called the cursitor baron in
the sixteenth century.
78. E.g. Lampan v. Deering, 2 Show. K.B. 299, 89 Eng. Rep. 951 (K.B. 1680).

1579 onwards the patents of the judicial barons are different in that
they appointed to the office of baron of the coif and granted increased
salaries and prece~enc e. No patent mentioned duties; that was a matter
of tradition and custom. In practice the cursitor baron was merely a
revenue officer; he had no judicial duties whatsoeve r and thus need
. 79
not be further discussed .
The social status of the barons can be quick~y dealt with. Under
the last three Tudors, all of the chief barons were knights, except
the first, Henry Bradshaw. None of the puisne barons were. 8 From the
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accession of the house of Steiwart in 1603 until Parliamen t gained the
upper hand in the Civil War in the 1640's, the proverbia l inflation of
honors was obvious, for all of the barons were knighted at some po1nt
or other before the end of their tenure as judges, except for Sotherton ,
the last of the non-serje ant barons. From the fall of Charles I to the
Restorati on, none of the barons were knights, except for Sir Thomas
Widdringt on, the last chief baron of the Interregnu m, and he had been
knighted in 1639. This reflects the republica n attitudes of the time.
Du.ring the reigns of Charles II and James II all the barons were
knights except Chief Baron Montague and Baron Bertie. From 1689 to 1714
all of the chief barons were knights, and most of the puisne barons were
(four out of twelve were not). This system continued throughou t theeighteent h century; in the nineteent h century the barons were always
knighted upon their appointme nts. 81 The last two chief barons before
the end of the equity court in 1841 were raised to the peerage as lord
Lyndhurst and lord Abinger.
79. For further informati on, see Foss, Judges, vol. ?, pp. 16-27, vol. 9,
p. 109; E. Foss, 'On the Origin of the Title and Office of Cursitor
Baron of the Excheque r,' Archaeolo gia, vol. 36, pp. 23-32 (1855);
Proceediu gs of the Society of Antiquari es, vol. 3, pp. 118-123 (1856).
80. Curson may have been knighted: Shaw, Knights, vol. 2, p. 63.
81. Foss, Judges, vol. 8, p. 86.

70.

A glance at the list of Exchequer barons might suggest the existence
of nepotism in appointment s, for the names of Weston, Atkyns, Montague,
and othe:r.srecur with more than random frequency. However, the suggestion
is dispelled by a closer look. The Westons were kin, but not closer than
cousins. The barons of the Atkyns family were a father and his two sons;
the father was dead before either son was appointed, and the sons were
on opposite sides of the political spectrum to the extent that in 1689
one was removed from his office when the other was appointed . The Montagus
represented a very large family, and t hey were spread apart in time and
kinship. Foss does not suggest anything improper in connection with their
family relations. In all probability fathers who were successful lawyers
encouraged their sons to follow them in their profession a nd gave them
as good an education as possible. However, at the bar family connections
can at most create opportuniti es; incompetenc e cannot be hid in an
adversary system. Generally the barons appointed from these families
were intelligent and creditable members of the judiciary. 82

2.

Appointment and Tenure
The barons of the exchequer were appointed by the monarch. The

appointment was by royal letters patent under the great seal, and each
baron was sworn into office8 3 by the lord high chancellor, who was the
chief officer ~nd supervisor of the judiciary. The barons were not given
the option of exercising their office by a deputy . 84 This could not have
been allowed for an office which involved the day to day exercise of

82. For other examples, see F. Galton, ' Hereditary Genius, The Judges of
England between 1660 and 1685 ' , Macmillan ' s Mag ., vol . 19 , p . 424 (1869);
Holdsworth , B·~·1.· , vol. 5, pp. 341- 344 .
··
83 . See the copy of the oath of office in appendix 3- C.
8~. See Anon ., Y. B. Trin . 9 Edw . 4, f . 30v, pl . 45 [or 46 ] (C . P. 1469)
(dictum per Littleton) .
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personal discretion and which required more than mere routine clerical
administrat ion. Judges are chosen on the basis of their own personal
intellect, integrity, and experience; the choice of a particular
individual cannot be frustrated by allowing him to delegate his judicial
functions to a deputy. 8

5

The tenure by which the barons held their office in the sixteenth
century was guamdiu

~

bene gesserint, i.e. during good behaviour. They

had held office with this secure tenure since the reign of Henry VI with
the exception of the short reigns of Edward V and Richard III. 86 It is
interesting to note that during this time the justices of the two benches
held office only durante bene placito, 87 i.e. during the pleasure of
the Crown. This is further evidence of the inferiority at that time of
the court of exchequer to the king's bench and the common bench. The
probable reason for the secure tenure of the barons is that before 1550
they were primarily revenue officials with much less prestige than the
justices. The king did not feel the need to keep them on the short leash
of tenure during pleasure, since they were not given very much discretion.
They were not then a court of general jurisdictio n for civil or criminal
cases. rhey were less able than the other high court judges to decide
contitution al issues. Therefore they were less potentially dangerous
to the king.
Once a pattern of clerical administrat ion has been set, it continues
until there is some reason to change it. The chancery under-clerk s would
not be adventuresom e and take risks by making changes in such matters of

85. The barons did delegate to examiners their duty to preside over the
taking of depositions ; see below.

86. Cal. Pat. Rolls t1476-1485J passim; A.F. Havighurst, 'The Judiciary
and Politics in the Reign of Charles II,' 1,.g.B., vol. 66, pp. 62 at
64 (1950); C.H. Mcilwain, 'The Tenure of English Judges,' .Am. Pol. Sci.
Rev., vol. 7, pp. 217 at 218 (1913).
87. An alternative formula was guamdiu nobis [i.e. the king] placuerint.
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admin istrati ve routin e as the forms of paten ts. Nor would it
be for
them to exerci se much discre tion; this was the respo nsibil ity
of the
88
senior offici als.
Thus the baron s' patent s follow ed the same patter ns
year after year. From the fiftee nth to the sevent eenth centu ries,
the
barons develo ped the excheq uer into a court of genera l jurisd
iction
for civil action s in law and equity ; they thus became more and
more like
the justic es of the two benche s. Not only had the barons greatl
y extend ed
their jurisd iction by means of the '.,proce dural fictio ns, but also
they
were hearin g crimin al and politi cal cases on assize . However,
due to
cleric al inerti a their tenure of office contin ued to be the same
as
their predec essors whose powers had been more restri cted.
The catacly sm necess ary to put practi ce and theory into harmon
y
again was the refusa l of Chief Baron Walte r to co-ope rate fully
with
Charle s I. It was decide d in 1630 that Sir John Walte r would
have to go.
So he was sent notice of the revoca tion of his patent in the
same manne r
as if to one of the justic es. But he pointe d out that his patent
was
valid during good behav iour, not at the pleasu re of the crown,
and, that
for him to be dismis sed, there must be a judici al procee ding
on a scire
facias to him for the crown to show that he had not demeaned
himse lf
prope rly as a judge. The king and his advise rs realiz ed that
such a
procee ding was necess ary, but they did not think it advisa ble
to prosec ute
such an unpop ular action . There was no eviden ce agains t Walte
r except his
politi cal indepe ndence ; a sham trial would have led to an uproa
r. The
chief baron was theref ore ordere d not to sit in court any furthe
r; which
order he obeyed . He died severa l months later in office de jure
if not

88. See gener ally G.E. Aylmer, King's Servan ts (1961) p. 125.
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de facto ~ 9 From this time onwards the pate
nts of Char les I to the baro ns
were dura nte bene plac ito only , 90 and the
tenu res of the baro ns were
in ever y resp ect the same as thos e of the
just ices of the king 's benc h
and the common plea s.
Not only did this chan ge fit in with the king
's gene ral poli cy::o f
gett ing and keep ing the gove rnme nt and adm
inist ratio n as clos ely resp onsi ve
to him as poss ible , but also it was one of
the key mea sure s of the
poli cy of pers onal rule . Inse cure tenu re
assu red that the judg es woul d
be loya l to the crown; and if they were not,
they coul d be imm edia tely
dism issed and repl aced by othe rs who were
bett er attu ned to gove rnme nt
poli cies . This was a peri od of con stitu tion
al chan ge; the obso lete
mac hine ry of gove rnme nt, whic h the skil l
ful Tudo rs had just bare ly
managed to keep runn ing, coul d no '. long er
be patc hed up, espe cial ly by
the Sco ttish dyna sty who had not yet full y
assi mila ted Eng lish idea s.
In peri ods of con stitu tion al chan ge, the
judg es are impo rtan t beca use,
in thei r dail y hand ling of the prac tica l
prob lems of life , it is they
who impl emen t the con stitu tion . In effe ct
they are the arbi ters of the
con stitu tion sinc e they stan d betw een the
gove rnme nt and priv ate peop le.
Mor eove r, when Parl iame nt had ceas ed to sit
in the 1630 's, and espe cial ly
sinc e it was unli kely that ther e woul d be
anot her in the near futu re,
the poli ticia ns moved thei r batt legr ound
from the legi slat ure to the
cour ts. The king , ther efor e, felt it desi rabl
e that this bran ch of the
roya l adm inist ratio n, the law cour ts, shou
ld be loya l to him pers onal ly
and hold the view s of his gove rnme nt .

89. Foss , Bi~g . Diet .~
p. 701; S. R. Gard iner, Hist ory of Engl and
(2d ed., 1905 ) vol. 7, pp . 112- llli; Hold swor
th, .!f·!:· h·, vol. 5, p . 351;
Mcil wain , 'The Tenu re of Eng lish Judg es, '
Arn. Pol. Sci. Rev. , vol. 7,
pp . 217 at 221 (191 3) .
90. I . e . the unfe ttere d appo intm ents of the
king , whic h were from Dave npor t
in 1631 thro ugh Hendon in 1639 .
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There was not a scarce supply of competent and conscient ious
lawyers who believed that the royal prerogati ve was in the final analysis
the supreme law of the land. We must not be deceived by the partisan
Whig politican s and historian s into believ;i.ng that the position of
Cha{.iWes I was so untenable constitut ionally that no one could sincerely

It

conceive it to be historica lly grounded or to be the best for the future
of England. There were many.91
The constitut ion of the early seventeen th century cannot be mentioned
without a word about Sir Edward Coke 0 He is seen by the Whigs as the
first knight of the constitut ional round table , the idealisti c and selfsacrificin g champion of tradition al English freedom . He was in the
vanguard of the · fight for Parliamen tary democracy and personal liberty. 92
By the Jacobites he is pictured as a reactiona ry judge who attempted to
acquire the political power to interpret and manipulat e the mediaeval
constitut ion; this would have made the judges the ultimate authority and
the rulers of England. It was James I and Charles I who stood for prog~ess
in governmen t and sought to create the modern state. Since the judges
were not in fact a- political , they must have been brought under admini-

I

strative control by the means of insecure tenure.93
Coke had an unrivalle d knowledge of the law; in court and in
Parliamen t , he mu 9 t have been foYmidabl e to his opponents and oppressiv e
to his friends ~_ It is an unavoidab le fact that one of the results of
Coke ' s constitut ional theories would have been the placing of the ultimate

91. S.R. Gardiner , History of England, vol. 3, pp . 2- 5 (1901), vol. 7,
p. 361 (1905 ); J.P . Kenyon, Stuart Constitut ion (1966) pp. 90- 117 ;
J . P. Kenyon, The Stuarts (1958) p . 83; see e . g. F. Bacon, Wor~s
(Spedding ed . , 1858) 'Of Judicatur e, ' vol. 6, pp. 506-5 10; F. Bacon,
Letters (Spedding ed., 1872) 'The Lord Keeper's Speech in the Exchequer
To Sir John Denham' (1617 ) vol. 6, pp. 203, 204.
92 . E. g. C.D. Bowen, The Lion and the Throne (1957); G.M. Trevelyan ,
England Under the Stuarts (2lst . ed., 1961) pp. 99, 100 .
93 . E.g . J . C. Corson, ' Judges and Statut ory Tenure in England in the
Seventeen th Century ' , Juridical Review, vol. ~2, p . 136 (1930).
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interpret ation of the law into his own hands. That he might bave used
such power for political ends is not inconceiv able. However, Coke was
no republica n. To see him as a preacher of democracy would be
anachron istic. He conceived of the proper constitut ional balance as
that in which the administr ation of the law was done by royal prerogati ve
limited by the rights of Parliamen t to alter the law and circumscr ibed
by the tradition al common law, which was in the keeping of the court~.
Coke was renewing the pre-Todor constitut ional struggle over the extent
of the king's prerogati ve and the location of the final authority . The
executive and the judiciary demonstra ted each other's incapacit y, and
the legislatu re stepped in and took over in 1641. Coke's motives may
have been unselfish ; he may have been seeking to advance the common good,
but arguably his vision was blurred by an unconscio us quest for personal
power. The results of his activitie s were beneficia l. He renewed the
struggle for civil liberties which the Tudor monarchs had been magnificently adept in avoiding to their own advantage . The constitut ional
changes of the sixteenth century had been both initiated and implement ed
by the Crown. In the seventeen th century it was Coke who regained the
initiativ e which was to be used against the crown. He was, however, ahead
of his time. Most of the lawyers during this period were supporter s of
the crown and of the supremacy of the royal prerogati ve. Moreover, there
was a reaction -to Coke's domineeri ng personali ty and to the collapse of
Parliamen t in 1629.
Coke, though in advance of his time in his views on the independe nce
of the judiciary , was supported by ample mediaeval precedent . Charles
I was determine d to increase the efficienc y of his personal rule;
Unfortuna tely he had no thoughts about the practical results of enforcing
his theoretic al rights. He too was supported by ample mediaeval precenden t.
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In 1630 the reput able and estab lishe d lawy ers gene
rally uphe ld the royal
polic y.

The judge s were the king ' s judic ial serva nts , and
it was

natu ral that they shoul d hold offic e durin g the king
' s pleas ure as they
alway s had befor e , excep t for the baron s of the exche
quer . Now the
baron s were brought into line with the gene ral tradi
tion .
However , Char les I harra ssed the oppo nents of his
autoc racy in the
court s , and they in turn attem pted to use the commo
n law again st him.
Symp athet ic judge s were clear ly nece ssary . It was
made plain to the
judge s by the judic ious use of dism issal s that the
king would not toler ate
an indep enden t attitu de on the bench to polit ical
matte rs . The judge s
gener ally comp lied . In f act, excep t for Walt er , none
of the baron s were
dism issed by King Cha"r~ les.
The impo rtanc e of secur e judic ial tenur e was recog
nized , and the
members of the Long Parli amen t were oppos ed to tenur
e durin g pleas ure as
a matt er of gene ral polic y. On 12 Janua ry, 1641,
the House of Lords
prese nted an addre ss to Qhar les I to appo int all
judge s to hold durin g
good behav iour in the futur e , 94 and the king acced
ed to t heir reque st
on 15 Janua ry, 16~1. 95 It is inter estin g to note
that Parli amen t did
not attem pt to have this refor m in the shape of a
bindi ng statu te . The
roya l justi ces were given secur e tenur e as a matte
r of grace only. It
was still cons tituti onal ly perm issib le for the crown
to appo int with
any tenur e it pleas ed . The judge s held by the more
secur e tenur e , howe ver,
unti l 1668 .

I
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94. Lord s Jour n., vol. 4, p . 130 .

95. Lords Journ ., vol . 4 , p . 13~ A. F. Havighurs t
, ' The Judic iary and
Polit ics in the Reign of Char les II ' , 1,. ~ · B·, voL
66, pp . 62 at
64 , 65 (1950); C. H. Mcilw ain, ' The Tenu re of Engli sh Judge
s ', Am.
Pol . Sci . Rev., vol. 7, pp. 217, at 222 (1913) . ·
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When the Long Parliam ent began to sit, they impeach ed Chief Baron
Davenp ort and Baron Weston . They were never brough t to trial, but they
never sat again in court.9 6 It was the policy during the entire
Interre gnum that the judges should hold by secure tenure. During this
period there were two questio nable incide nts, howeve r. When Oliver
Cromwell became lord protec tor in 1653, he did not keep Chief Baron
Wilde in office. Presum ably he compared his positio n at that time to
that of a monarc h upon his accessi on; at the death of a monarch judicia
l
commis sions lapsed and the new king had free discret ion as to his
appoin tments. 97 In 1655 Baron Thorpe excused himsel f from trying certain
prison ers because it went agains t his conscie nce. As a result he was
removed from the bench withou t a trial even though he held office during
good behavi our. This was the only instanc e of this happen ing in the
excheq uer since the equity jurisdi ction was acquire d. Perhaps this
refusa l to exercis e his office would have been suffici ent cause for his
remova l, but it was not contest ed and no formal legal proceed ings were
taken for his remova l.
At this point it may be of intere st to note the action of the
restore d Long Parliam ent in Hilary term, 1660. The consti tutiona l and
politic al positio n of the nation at that moment must have appeare d
hopele ssly confuse d to them. They therefo re re-esta blished the judges
in the courts as they were in 1653, before Cromwell became lord protec
tor,
with the judges to hold office until further order of Parliam ent.9 8 This
seems to be both a rejecti on of Cromw ell's dictato rship and at the same
time an asserti on of their own existen ce as a parliam ent withou t a king.
96. Foss, Judges , vol. 6, pp. 298, 299, 374, 375.
97. See below.
98. See the patents of Wilde, Thorpe , and Parker: K.R. memo. roll,
E.159/4 99, Hil. 1659/60 , recorda ro. 3 and 4.
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"When Charles II was restore d to the Throne in 1660, he continu ed
at first the volunta ry practic e of appoin ting to the bench guamdiu

~

bene gesser it. Perhaps this was the result of a cautiou s unwilli ngness
to
make too many unpopu lar changes too soon. Also this was his honeymoon
with the nation and everyon e was in a genial and trustin g mood. Moreov
er,
Clarend on was the king's chief minist er at the time, and this practic e
probab ly reflec ts Claren don's ideas of consti tutiona l monarc hy.99
Clarend on fell in 1667, and in the next year the policy '. of ·appoin ting
judges durante bene placito was resumed.lOO• • The first baron to be
appoin ted under the new policy was Timothy Littlet on in 1670; this was
the rule until the accessi on of William III and Mary II in 1689. It was
not illega l or uncons titution al; the admini stratio n of justice was part
of the royal prerog ative. The king could appoin t what judges he saw fit
and by what tenure he chose. However, by this time the idea that the
judges should be indepen dent and politic ally neutra l had become establi
shed.
"While the Stuarts and parliam ent were still disputi ng for consti tutiona
l
contro l, the courts had been forced into the politic al arena. However,
after 1660 parliam ent was obviou sly a perman ent institu tion. The opinion
which eventu ally prevail ed was that the indepen dence of the judicia ry
should be mainta ined, that it would be achieve d by having the judges sit
during good behavio ur, and that Charle s II and James II had been oppressive and reactio nary in their policie s to the contrar y.
In 1674 a bill was introdu ced in the House of Commons which would
have require d that the judges sit during good behavi our. There is no
known reason to accoun t for the appeara nce of this bill. Charles II did
99.

Foss, :D2-dges, vol. 7, p. 4; Holdsw orth~ B.·E!·.1·, vol. 6, pp. 501, 502;
J.P. Kenyon, Stuart Consti tution (1966; p. 420.

100. The first judge was Justice Wilde: A.F. Havigh urst, 'The Judicia ry
and Politic s in the Reign of Charles II,' b·~·B·, vol. 66, pp. 62
at 65~ (1950).
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not begin to tamper with the courts until 1676. In 1674 parliam ent was
general ly not very well disposed toward the king. The bill, however,
did not meet with any great response , and it was shelved by a committe e . 101
The king was determin ed to have a judiciar y whose loyalty to the
Crown exceeded any desire for politica l imparti ality. Not only was this
his strict constitu tional preroga tive, but it was in fact necessar y for
him in his fight with parliame nt to have the support of the high court
judges, especia lly now that the concilia r courts had been abolishe d.
From 1676 to his death in 1685, particu larly after 1680, Charles II
manipul ated the judiciar y high-han dedly and menacin gly so that it was
made quite clear that royal pleasure could be had ·o nly by subserv ience.
The greates t single wave of dismiss als took place in April, 1679. In
the exchequ er, for example, Baron Littleto n died, and Barons Thurland
and Bramsto n were removed; soon thereaf ter three of the four exchequ er
seats were filled with support ers of the king's policies , in whom he
could place his trust. (If he were mistaken , he could remove them and
try again, and this they knew.) 102
In 1680, the confiden ce of the nation in the judiciar y was at a
low·_ebb, but the king no doubt was pleased with it. On 20 December, 1680,
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the House of Commons sent an address to the Crown that the judges should
hold office during good behavio ur, but it was refused~ o 3
James II inherite d a subserv ient bench and a policy of insecure
tenure from his brother in 1685; neverth eless he found it necessa ry to
make many changes . In 1686 there was a general re-casti ng of the judiciar y.
101. Havighu rst, art. cit., pp. 76-78; Kenyon, Stuart Constitu tion (1966)
p. 420; A. Grey, Debates of the House of Commons, vol. 2, pp. 415420 (13 Feb., 1674).
.
102. Havighu rst, art. cit., pp. 230-233, 249-252; Kenyon, Stuart Constitu tion,
p. 421; Holdswo rth, _!!.];.1,., vol. 6, p. 507.
103. Havighu rst, art. cit., pp. 238, 239; Com. Journ . , vol. 9, pp. 682685 (1680); A. Grey, Debates , vol. 8, pp. 164-165, 187, 190, 197-201 .
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In the exchequer , Chief Baron Montagu~ .Baron Gregory, and Baron Nevile
were removed for refusing to support the king ' s dispensing power . The
result of the changes was a judiciary which was not only of poor
quality but which suffered from weakness to the point of ineptitude
and general unreliabili ty culminating in the failure of the king ' s bench
to convict the seven bishops in 1688 . 104
The experiences of the reigns of Charles II and James II strengthene d
the movement for security of judicial tenure , but William III was not
disposed to concede it. The original Bill of Rights of 1689105 contained
a draft clause 18 which would have required that the judges hold office
during good behaviour. 106 However, William III would not agree to this .
He only accepted the Crown with the understandi ng that he would not be
less a king than his predecessor s, that the royal prerogative would not
be diminished. He would maintain his rights in theory though not always
.
· prac t ice
• . l07 His
· words were conservativ
· e,
wi. th rigorous
exac t i• t u d e in
but his actions were liberal -- in general a wise course for politicians .
I

Moreover , the complaint against James II had not been the exercize of
prerogative but rather the abuse of prerogative . In any case there .could
be no effective opposition to William at this time because if he went back
to Holland, James II would return to England . Those who were in controi
had committed high treason against James by inviting William to cross

lOli·. A.F . Havighurst , ' James II and the Twelve Men in Scarlet, ' 1-~·B:· ,
vol. 69, p. 522 (1953); Kenyon, Stuart Constitutio n, pp . Li 22-Li.z4 ;
Holdsworth, B·~·~·, vol. 6, p . 510 (1924); the following is relevant
but inept : A. L. Cross, ' The English Law Courts at the Close of the
Revolution of 1688 ', Mich. ~ . Rev., vol . 15, p. 529 (1917).
105. Stat . 1 Will . & Mar . l l689 ] sess . 2, c. 2; Stat . Realm, vol . 6, pp.
142-145 .
106 . Com .

Journ., vol . 10, pp. 17, 22 (2 and 7 Feb. , 1689) ,
107 . For the view that William III was illiberal in his views of prorogative
government and of an independent judiciary, see D. A. Rubini, ' The
Precarious Independenc e of the Judiciary , 1688-1701 ', 1·.S·B· , vol .
83, pp. 343- 345 (1967 ) .
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to Holland, James II would return to England. Those who were in control
had committed high treason against James by inviting William to cross

lOLi·. A.F. Havighurs t, 'James II and the Twelve Men in Scarlet,' 1·S·B·,
vol. 69, p. 522 (1953); Kenyon, Stuart Constitut ion, pp. 422-424;
Holdswort h, li·~·~·, vol. 6, p. 510 (1924); the following is relevant
but inept: A.L. Cross, 'The English Law Courts at the Close of the
Revolutio n of 1688', Mich. ~. Rev., vol. 15, p. 529 (1917).
105. Stat. 1 Will. & Mar. ll689] sess. 2, c. 2; Stat. Realm, vol. 6, pp.
142-145.
106. Com.

Journ., vol. 10, pp. 17, 22 (2 and 7 Feb., 1689).
107. For the view that William III was illiberal in his views of prerogati ve
governmen t and of an independe nt judiciary , see D.A. Rubini, 'The
Precariou s Independe nce of the Judiciary , 1688-1701 ', 1·~·B·, vol.
83, pp. 343-345 (1967).
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the Channel; the Bloody Assizes could scarcely have been forgotten . 108
Hilary term, 1689, was not kept. James II. had fled to France in
December, 1688; the Throne had been declared vacant; but William and
Mary had not yet accepted the Crown. Thus there were no valid judges.
Needless to say, none of James's incompete nt and biased judges were
continued in office. Shortly after being proclaime d king, William
appointed a judge for each of the high courts so that they could resume
· business.
·
io 9 I n th e exch equer Baron Nevi·1 e was re-appoin
th eir
. t e d bu t
only during the pleasure of the Crown. This was just a temporary measure,
however. A month later he received a new patent to hold during good

I

I

behaviour , and the bench was soon filled by patents for secure tenure.
The most probable reason for Nevile's re-appoin tment with insecure
tenure at first is that it was only a temporary arrangeme nt, while
William cautiousl y surveyed the field before making further appointme nts.
But also it may have been a proforma assertion by the king of his
prerogati ve to appoint judges with insecure tenure, since this had been
just challenge d, though unsucces sfully. William III, Mary II, and Anne
wisely appointed all of their judges to hold guamdiu

~

bene gesserint

and kept them out of politics.
Secure tenure in practice as a matter of grace, however, did not
satisfy. In 1692 a billllO passed both houses of parliamen t which would

108. See J.C. Corson, 'Judges and Statutory Tenure in England in the
Seventeen th Century,' Juridical Review, vol. 42, pp. 136 at 145-147
(1930), this article has a strong Jacobite bias; however, it is not
an unreasona ble piece, especiall y for the period after 1660, the time
of the bad (i.e. Roman Catholic) Stuarts; this was the only unforgiveable sin of the Scottish dynasty.

109. Foss, Judges, vol. 7, p. 291.
110. Lords Journ., vol. 15, pp. 83, 89, 91 (1692); Com. Journ., vol. 10,
pp. 678, 685 (1692).
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have required it in all cases; but it was vetoed by the ki~g~~ll

.

..+

s~

The final step was taken with the passing of the Act of Btee3:emmrl;
11
112
in 1701.
On 30 July, 1700, the duke of Glouceste r died. He was the
only surviving child of Princess Anne, the heir presumpti ve to the Throne.
It became thus obvious that, unless steps were taken, the Roman
Catholic half-brot her of Mary II and Anne would inherit the Crown. It
was then an impossib ility in fact for either William III or Anne to have
children. The return of the Stuart male line could not have been allowed
for two reasons. Firstly, Britain could not then have endured a Roman
Catholic sovereign . Secondly, James Stuavt would have allied England
with France. France would then have been able to conquer the Netherlan ds
and upset the political balance of Europe . Thus would have been undone the
life 's mission of William III ; this could not have been tolerated .
The result of this situation was an act of parliamen t initiated by
King William III establish ing the Protestan t successio n to ihe English
Crown. The members of parliamen t recognize d their opportuni ty to pass
as a part of this act a number of measures which were unpleasan t, theoretically and personall y, to the king. One of these was the legislativ e
requireme nt of secure judicial tenure. The acceptanc e of this was pa~t
of the price William III had to pay in order to keep Britain Protestan t
111 . Lords Journ., vol . 15, p . 92 (24 Feb . 1692); it was badly drafted
and unfair to the king according to Corson, ' Judges and Statutory
Tenure in England in the Seventeen th Century, ' Juridical Review,
vol . 42, pp. 136 at 148 (1930); see also G. Burnet, History!:! ..! his
Own Times - (1823 ed. ) vol. 4, pp. 148, 149 .

112. Stat. 12 & 13 Will. 3 [ 1701 J c. 2, s. 3, cl. 7; Stat. Realm, vol.
7, p. 637; this part of the Act of Settlemen t remains in force though
taken off the books by a series of statutes which preclude the
revival of the old regime: Statute Law Revision and Civil Procedure
Act, 1881, Stat. 44 & 45 Viet. [ 18811 c. 59; Statute Law Revision
Act, 1894, Stat. 57 & 58 Viet. [1894] c. 56; $tatute Law Revision
Act, 1908 , Stat. 8 Edw. 7 [ 1908] c. 49; Statute Law Revision Act,
1927, Stat. 17 & 18 Geo. 5 [ 1927] c. 42; Statute Law Revision Act.,
1964, Stat. 1964, c. 79; W.S. Holdswort h, ' The Constitut ional Position
of the Judges,' 1·B·~·, vol. 48, pp. 25 at 29 (1932) .
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and the Net herl and s free . 113 It was not
in fac t a very bitt er pil l for
him to swallow, bec ause the Act of Sett
lem ent was not to take effe ct
unt il both Prin ces Anne (lat er Queen
Anne) and him self wer e dead , and
then only if they died with out issu e.
On 1 Aug ust, 1714, the Act of
Sett lem ent came into effe ct, and from
then onwards the baro ns rece ived
the ir commissions to exe rciz e the ir
offi ces guamdiu ~ ben e ges seri nt
as req uire d by this stat ute .

3.

Ter min atio n of Off ice

The nex t mat ter to be con side red is
the term inat ion of jud icia l
off ice . Of the baro ns of the exch equ
er app oint ed betw een 1550 and 1711.J,
alm ost hal f died in offi ce. 114

113 . J.C . Cor son, 'Jud ges and Sta tuto
ry Ten
teen th Cen tury ,' Jur idic al Review, vol ure in Eng land in the Sev enthe foll owi ng is Jac obi te prop agan da: . i.J,2, pp. 136 at 149 (193 0);
Ruvigny and Cra nsto un Met calf e,
'The Pas sing of the Act of Set tlem ent
,' Nin etee nth Cen tury , vol . 51,
p. 305 (190 2); the foll owi ng two piec
es are too sup erfi cia l to be of
valu e: H.L . Car son, 'The Evo luti on of
the Inde pen den ce of the Jud icia ry',
Green Bag, vol . 26, p. J44 (191 4); I.N
.
the Act of Sett lem ent in the Evo luti on Tarkow, 'The Sig nifi can ce of
of Eng lish Dem ocra cy', Pol .
Sci . Qua rt., vol . 58, p. 537 (194 3).
114 . They are, in ord er of app oint men
t and with date s of dea th: Curson
(154 7), Dar nall (154 9), Sax ilby (156
2), Bradshaw (155 3), Brooke (155 8),
Sau nde rs (157 6), Fre vill e (1579) Pymm
e
(156 6), Greek (157 7), Bel l (157 7), Jeff (156 2), Birc h (158 1), Lord
Manwood (159 2), Sot hert on (160 5), Flow ray (157 8)\ Muschampe (157 9),
erdew (158 6J, Gent (159 5),
Cla rke (160 7), Peryam (160 4), Ewens
(159 8), Sa vile (160 7), Snig ge
(161 7), Altham (161 7), Tan fiel d (162
Denham (163 9), ,-Wa,l ter (·1630)'~ J. Wes5), Herop (160 9), . Bromely (162 7).
ton {16 34) 9 Hendon (161.J,4), E.
'
A~k;ihs:: (16 69\ Gat es (165 0), Rigby (165
0), Stee 1e · (165 5); c. Tur ner
(167 5), Lit tlet on (167 5), E. Tur neu r
(167
(171 4), Bury (172 2), Smith (1726}, Lov 6}, R. Weston (168 1), Ward
ell (171 3); this lis t incl ude s
thos e baro ns who died so soon afte r
the dea th of a sov erei gn tha t
the re was not time to re-a ppo int them
Wal ter who was in offi ce de jure only , and it incl ude d Chi ef ~aro n
.
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Five othe r baro ns resig ned. ll5 Most of the rest 116
were moved to othe r
cour ts as a prom otion ; this invo lved the auto mati
c term inati on of thei r
pate nts as baro ns.
When a baro n was promoted to eith er the common
plea s or the king ' s
benc h, his form er offic e became void in law. 117
This resu lted automatica lly from the acce ptanc e of the commission
for the inco mpa tible offic e.
The theo ries of inco mpat ible offic es, however,
seem neve r to have been
fully deve loped . When Robe rt Blag e, the king 's
remembrancer, was made
a baro n of the exch eque r in 1511, it was held
that his form er offic e was
void ,118 even thoug h he had the expr ess perm issio
n of the king to hold
the two offic es simu ltane ously . 119 In 1675 when
the king 's remembrancer,
Vere Bert ie, was made a baro n, his form er offic
e became void in law. 120

115. They are, in orde r of appo intm ent and with
date s of resig natio n:
Trev or (164 9), who refus ed to serv e with out a prop
er roya l commission;
Thur land (1679) beca use of old age and imminent
dism
(167 9), who neve r sat in ' cour t thoug h he must have issal ; Leeke
appo intm ent since his pate nt was enro lled, at this acce pted his
time the acce ptan ce
of a judi cial posi tion invo lved dang er and disre
spec
t; R. Atkyns (1694)
and Lechmere (1700) beca use of old age.
116. They are, in orde r of appo intm ent and with
date s of prom otion : Shut e
(158 6), Clin ch (158 4), Flem ing (160 7), Vernon (163
Pepys (165 4), Bridgeman (166 0), Hale (1671}, Rain 1), Lane (164 5),
(167 3), Bert ie (167 8), Raymond (168 0), Stre et (168sford (166 9), Wyndham
4), Wrig ht (168 5),
Nevi le (169 1), Jenn er (168 8), Milt on (168 7), T.
Powe ll (168 8), Turto n
(169 6), J. Powe ll (169 5), Powis (170 1), Blencowe
(169 7), Trac y (170 2),
Pric e (172 6).
117. Memo., Cro. Car. 127, 79,,E ng. Rep. 711 (K.B
., 1628 ).
118. B· v. Blag e, 2 Dyer 197, 73 Eng. Rep. 436.
119. 1,. ! E.~ vol. 1, part 1, p. 434, no. 804(
42).
120. Fanshawe by Coll ins v. Aylo ffe, E.12 6/13>
f• 328 (1681) (dict um);
Aylo ffe v. Cast leton , E.12 6/13 , ff. 5lv-5 3 (1678
)
v. Fanshawe, E.12 6/15 Jff. 306v at 308 (1689) (dict (dict um); Cast leton
um~;
.
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·
d •11.5 Most of the rest 116 were
Five
other barons resigne
moved to other
courts as a promotio n; this involved the automat ic termina tion of their
patents as barons.
When a baron was promoted to either the common pleas or the king's
bench, his former office became void in law. 117 This resulted automatically from the acceptan ce of the commission for the incompa tible office.
The theories of incompa tible offices, however, seem never to have been
fully develope d. When Robert Blage, the king's remembr ancer, was made
a baron of the exchequ er in 1511, it was held that his former office was
void,118 even though he had the express permiss ion of the king to hold
the two offices simultan eously. 119 In 1675 when the king's remembrancer,
Vere Bertie, was made a baron, his former office became void in law. 120

115. They are, in order of appointm ent and with dates of resignat ion:
Trevor (1649), who refused to serve without a proper royal commission;
Thurland (1679) because of old age and imminen t dismiss al; Leeke
(1679), who never sat in .court though he must have accepted his
appointm ent since his patent was enrolled , at this time the acceptan ce
of a judicia l position involved danger and disrespe ct; R. Atkyns (1694)
and Lechmere (1700) because of old age.
116. They are, in order of appointm ent and with dates of promotio n: Shute
(1586), Clinch (1584), Fleming (1607), Vernon (1631), Lane (1645),
Pepys (1654\ Bridgeman (1660), Hale (1671), Rainsfor d (1669), Wyndham
(1673), Bertie (1678), Raymond (1680), Street (1684), Wright (1685),
Nevile (1691), Jenner (1688), Milton (1687), T. Powell (1688), 'furton
(1696), J. Powell (1695), Powis (1701), Blencowe (1697), Tracy (1702),
Price (1726).
117. Memo., Cro. Car. 127, 79,,Eng . Rep. 711 (K.B., 1628).
118.

B·

v. Blage, 2 Dyer 197, 73 Eng. Rep. 436.
119. b_. & f., vol. 1, part 1, p. 434, .no. 804(42) .
120. Fa.nshawe by Collins v. Ayloffe, E.126/13 ,.f. 328 (1681) (dictum) ;
Ayloffe v. Castleto n, E.126/13 , ff. 5lv-53 (1678) (dictum) ; Castleto n
v. Fanshawe, E.126/1 5Jff. 306v at 308 (1689) (dictum~ ;
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However, he did not have permiss ion to hold both togethe r. From 1483
to his death in 1486, Chief Baron Starkie was also a justice of the
cormnon pleas,12 1 and Richard Brooke held these same two offices in
conjunc tion from 1526 until 1529. 122 They both had express permiss ion
. 123
to do this,
and it was not challeng ed by the courts. However, Dyer
states in 1558 that the reason that his patent as a justice of the
cormnon pleas was void when he became a justice of the queen's bench was
that the authorit y of the latter to reverse the decision s of the former
on writs of err,or rendered the two offices incompa tible. 124 Baron Smith
in 1708 was given special permissi on to keep his seat on the exchequ er

'I

bench in Westmin ster when he was sent to Edinburg h to sit in the Scottish
exchequ er as chief baron to settle the affairs of that court as a
conseque nce of the union of the two kingdom s. 125
The theory for this was probably that the acceptan ce of a second
full time office was an abandonment of the first. An office was forfeite d
by non-use r, or non-feas ance, when the forfeitu re was establis hed in
126 N
·
f acias.
cour t upon a scire
·
. evi. d ence o f a b and onmen.
on-user is
t However, the acceptan ce of a judicia l office was a matter of record; it
did not take effect until it was enrolled in chancery . Since the fact
of the second office was a matter of record, it need not be establis hed
by a trial. The abandonment of the first office was thus a matter of
record, and the patentee was estopped from denying the abandonment of
the first office since the patent for the second office was enrolled
at his request. Therefo re, the patentee was denied as a matter of law

121. Y.B. Hil. 1 Hen. 7, pl. 13, f. lOb (1486); Foss, Biog. Diet., pp.
629, 630.
122. Fos$. Biog. Diet., p. 129.
123. Cal. Pat Rolls ll485-14 94J p. 9.
124. Dyer's Case, 2 Dyer 158, 73 Eng. Rep . 344 (1558).
125. Foss, Biog. Diet., p. 617.
126 . See below.
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to assert his earlie r patent. Moreov er, a latter instrum ent prevai ls
over a former incons istent one. One is tempted to conclud e that in
fact as well as in law the accepta nce of a second appoint ment was an
abando.nrnent of the first positio n, since it is not physic ally possib le
that a man can sit simulta neously in two courts. However, the lord
chance llor and the chief justice of the king's bench were requir ed~
officio to do this in connec tion with the court of star chamber, which
kept the regula r law terms. Theref ore, the incomp atibilit y of any two
offices seems to have been a matter of traditi on rather than logic.
It can be surmise d that, when a judge was moved from one court to
anothe r, the situati on in regard to the former could be conside red as
an abandonment or volunta ry forfeit ure rather than a remova l. If he did
not want to leave, then he could refuse the second commis sion.
It is to be noted that most of the promot ions of this kind occurre d
after the Restor ation. Promot ion as a recogn ition of service s became
freque nt enough to appear to have been a genera l practic e.
Judici al commissions expired upon the demise of the Crown. 127 If a
judge was to continu e in office, he must have receive d a new patent from
the new monarc h. In the period 1550-1714 all but nine12S were continu ed
in office upon the accessi on of the new sovere ign. Of these nine, the
first seven were abandon ed for politic al motive s upon the accessi ons of
Elizab eth I, Ch~rles II, and William III and Mary II. Elizab eth I did

127. Note, Y.B. Mich. 1 Ric. 3, pl. 3, f. 4 (1483); Note, 2 Dyer 165, 73
Eng. Rep. 359 (1558); Note, Moore (K.B.) 176, 72 Eng. Rep. 514 (1581);
Note, 7 Co. Rep. 29, 77 Eng. Rep. 456 (1603); Note 121, Benloe, 79,
123 Eng. Rep. 61 (1559); Note llj, 1 And. 44, 123 Eng. Rep. 344, (1559);
R. v. Foster , 1 Freem. 70~ 89 Eng. Rep. 53 (Ch. 1672); Brooke, Abr.,
"Offic e," no. 25 (dictum ).
128. They are, in order of appoint ment and with dates of expiry: Brown
(1558), Higham (1558}, Wilde (1653 and 1660)~ Thorpe (1660), Parker
(1660), E. Atkyns, Jr. (1689), Rotherham (1689}, Hatsel l (1702),
Banast re (1714).
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not keep two of the four. Char les II and Willi am and
Mary unde rstan dably
did not keep any of their prede cesso rs' judge s. Hats
ell and Bana stre
were ignor ed by Anne and George I respe ctive ly proba
bly becau se it
was felt that they were rathe r poor judge s. 129 ·
The paten ts of the new mona rchs which re-ap point ed
the baron s to
their forme r place s did not ment ion any forme r offic
e; they were the
same as those for initi al appo intme nts. It is inter
estin g to note that,
when Mary I marr ied Phili p of Spain and he became
king of Engla nd jure
uxor is, it was felt neces sary to give the judge s new
paten ts even thoug h
Phili p was expre ssly exlud ed from regna l powe rs by
an act of parli amen t. 130
In theor y the dutie s of the baron s were perso nal to
the mona rch.
They hand led what was his perso nal or priva te finan
cial affa irs. Moreover, ihe sover eign was the "foun tain of justi ce,"
and its admi nistr ation
was a perso nal deleg ation of his autho rity, which
auth ority was a part
of the roya l prero gativ e. 131 As the perso nal serva
nt exerc izing the
prero gativ e of and for a parti cula r king, the relat
ionsh ip, like class ic
feuda lism, ended upon the death of eithe r party . Thus
upon the demis e of
the Crown, all paten ts of the judge s expir ed, and
the court s were witho ut
juris dicti on.
Thus tenur e durin g good behav iour was not so secur
e as it migh t have
appea red at first glanc e. The paten ts to the judge
s never bound the
succe ssors to the Crown. Ther efore , each mona rch upon
his succe ssion
had the oppo rtuni ty to appo int to the court s in his
own discr etion as
he thoug ht best.

129 . Foss, Biog. Diet ., pp. 52, 329.
130. Stat. 1 Mar. 1 [.1554] stat. 3, c. 2, ss . 2,3,
Stat. Realm, vol. 4,
part 1, pp. 222 at 225; see also stat. 1 & 2
Phil. & Mar. 1
[1554 ] c.l, Stat. Realm, vol. 4, part 1, p. 238.
131. Black stone , Comm entari es, vol. 1 , p. 267; Holds
worth ,
p. 414 .

fl·~·b ·, vol. 9,
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When a sove reign died durin g the lega l term ,
ther e was a grea t
distu rban ce to the adm inist ratio n of justi ce .
The comm issio ns of the
high cour t judg es lapse d imm ediat ely, and all
judi cial proc eedin gs came
to a halt beca use there were no long er any judg
es. This also caus ed
inco nven ience to the offic es whic h hand led the
vario us roya l seal s
beca use new pate nts had to be issue d as quic kly
as poss ible.
This situa tion was hand led in the seve ntee nth
cent ury by the issu e
of a roya l proc lama tion whic h cont inue d the form
er judg es in offic e
unti l furth er orde r of the new king . Thus Jame
s I, who succ eede d to the
Throne on 24 March, 1603 , whic h was out of term
, issue d such a proc lamati on on 5 Apri l, .less than a fortn ight late 1 2
r . 3 The judg es were given
thei r new pate nts shor tly ther eaft er when it was
more conv enien t. The
puisn e baro ns rece ived the warr ants for thei rs
on 14 Apri l, and the
chie f baro n on 26 Apri l.l33 Char les I issue d a
simi lar proc lama tion on
28 March, 1625 , 1 34 the day afte r his acce ssion
. However, new pate nts
were for some unknown reaso n neve r issue d. Jame
s II became king on 6
Febr uary , 1685 , and on the next day he issue d
a proc lama tion cont inuin g
the judg es in offic e and also issue d warr ants
for thei r new pate nts. 1 35
Upon the acce ssion of Will iam III and Mary II,
there were no proc lama tions
of this sort , need less to say.

I

I

I

In 1696 in orde r to mini mize judi cial inef ficie
ncy upon the acce ssion
of a new sove reign , a statu te 136 was enac ted whic
h prov ided that the
judg es woul d be retai ned in offic e for six mont
hs afte r a demi se of

I
132 . ~ Booke of Proc lama tions (1609) pp. 3-5
(a copy is in S.P. l~/7 3);
Cal. .§.f. Dom. [ 1603.. 16101 p. 2.
133. See the note s to the char t in appe ndix 4-A.
134. S.P.4 5/lO J no. 3; Cal • .§.f. Dom. [1625 , 1626
] p. l; E·~· Rept . No. 43
(1882 ) App. , p. 1 .
135. S.P.4 4/56 , p. 165; Cal • .§.£. Dom. [ 1685 ]
p. 3, no. 11; T.52 /10, pp.
10, 11; Cal. Trea s . Books (168 5-16 89] vol. 8,
part 1, p. 1.
136. Stat . 7 & 8 Will . 3 [169 6] c. 27, s. 20,
Stat . Realm, vol. 7, p. 117;
expl aine d in Stat . 1 Ann. (170 2] stat . 1, c.
2 Stat . Realm vol. 8,
pp. 5,6.
' - - ___,
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the Crown unles s the new king revok ed their comm ission
s . In 1760 an
1
act 37 was passe d which decla red that no judic ial
paten t expir ed upon
the expir ation of a king . This was the clima x of the
histo ry of secur e
judic ial tenur e. By this time all of the judge s were
requi red to be
appo inted only durin g good behav iour, 1 38 and now that
comm ission s no
longe r were able to expir e in the life time of the
judge , it was as good
as tenur e for life for the "well -beha ved" judge . The
equit y side of the
exche quer was aboli shed long befor e judic ial tenur
e was limit ed by a
mand atory retire ment age, which was not begun unti
l 1959 . 1 39
Those baron s who were appo inted to hold offic e durin
g the pleas ure
of the Crown could be dism issed at any time and witho
ut any reaso n
given . In fact nine of the baron s of the exche quer
were arbi trari ly
. e d of off"ice. i 4-o One o f th ese was Baron Th
d epriv
orpe, wh o he ld off ice
"
durin g good beha viour ; he was dism issed in 1655 by
Olive r Cromwell witho ut
any trial at all in open disre gard for the law. 141
Altho ~gh a judge may be made only by a comm ission ,
a type of lette r
paten t, if he held by insec ure tenur e , he could be
disch arged by a simp le
writ unde r the great seal. 142 It was calle d a ''writ
of ease . " This
accor ds with the gene ral rule that an instru ment can
be revok ed only by
anoth er of equa l dign ity . Writs of ease were simpl
y notif icati ons that
the offic e in ques tion had been term inate d; there
were no reaso ns given
nor expla natio ns requi red .

137 . Stat. 1 Geo . 3 [ 1760 ) c. 23 .
138 . See above .
139 . Judi cial Pensi ons Act, 1959, stat . 8 Eliz . 2
[ 1959 ]
R.M . Jacks on, Mach inery of Justi ce in Engla nd (4th c . 9, s . 2(1) ;
. ed. 1964) pp.
264 , 265.
. .
140. They are , in order of appoi ntme nt and with dates
of dism issal ;
Dave nport (1641) , R. Weston (164-5 ) , Thorp e (1655 ),
W. Montag u (1686 ) ,
Bram ston (167 9) , Grego ry (1686 ), Nevi le (1685 ) , Heath
(1688 ) , Ingol by
(1688 ) .
141 . Foss , Biog . Diet ., p. 660 .
142 . Brook e , Abr ., "Commissions ," no . 18, "Judg es ,"
no . 19.
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In the case of tenure during good behaviour , the proper method of
terminati ng the office was by a trial at common law upon a scire facias
demeaned

to show that the officer had not properly/\~@m§~eg himself in his office.
No baron was ever given an absolute legal interest in his office; at
most he had a life estate with a condition subsequen t, i.e. good behaviour .
The action was brought by the Crown in the court of chancery~ 143 The
record upon which the action was founded was the enrolled patent in
chancery. Since the office was a matter of record, it could only be
terminate d by another thing of record, a trial in court. 144 It was
also appropria te in that the lord chancello r was the head of the judicial
establishm ent. Scire facias was the proper action to show any cause for
declaring an office void.
The terminati on of an office by a trial upon a scire facias was a
forfeitur e for the breach of a condition of the patent. In addition to
the express condition of good behaviour , there were the implied condition s
of the diligent and faithful exercize of the office. 11.J5 However, mere
non-user was not a sufficien t cause for a forfeitur e, there must have
been some voluntary negligenc e connected with the non-at'ten dance. 146

143. That grants of the king can be repealed only in chancery, see R.v.
Moleins, Y.B. Hil. 21 Edw. 3, f. 47, pl. 68 (Ch. 1347); contra, R.v.
Kemp, 12 Mod. 77, 88 Eng. Rep. 1176 (K.B. 1695), N.B. that Simon
Fanshawe v. Charles viscount Fanshawe, which was about the office
of queen's . remembran cer, was in chancery.
144. Note, 2 Dyer 198, 73 Eng. Rep. 438; Chester's Case, 2 Dyer 210 at 211,
73 Eng. Rep. 465 at 466 (Ch. 1562).
145. E.g. Bailiff of Reading's Case, Y.B. Trin. 20 Edw. 4, f. 5, pl. 4
(K.B., 1480); anon., Y.B. Hil. 2 Hen. 7, pl. 10, f. 11 (C.P. 1487);
R.v. Toly, 2 Dyer 197, 73 Eng. Rep. 436 (1522); R.v. Esten, 2 Dyer
198, 73 Eng. Rep. 437 (1534); Reynel's Case, 9 Co. Rep. 95, 77 Eng.
Rep. 871 (Ch. 1612); R.v. Ipswich, 2 Salk. 434, 91 Eng. Rep. 378,
2 Ld. Raym. 1232, 92 Eng. Rep. 313 (K.B., 1705);. R.v. Wells, 4 Burr.
1999, 98 Eng. Rep. 41 (K.B., 1767); Co. Lit ., f. 233a; W. Hawkins,
Pleas of the Crown (1716) vol. 1, chap. 66, sec. 1.
146. E.g. Reynel's Case, 9 Co. Rep. 95 at 99, 77 Eng. Rep. 871 at 878
(Ch. 1612); Hawkins, Pleas of the Crown, vol. 1, chap. 66, sec. 1.
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I

None of the baro ns were in fact ever sued
by scir e faci as , thou gh
Wal ter and Tho rpe alm ost were . However
, this proc edur e was used in the
time of Queen Anne by one reve rsio ner of
the offi ce of quee n ' s remem14
bran cer aga inst ano ther . 7
Chie f Baro n Wal ter was susp ende d by the
king from the exe rciz e of
his offi ce. However , he stil l held offi
ce de jure and reta ined his righ ts
to the fees and perq uisi tes of his offi
ce .
A reve rsio n to an offi ce was a mere expe
ctan cy, 148 but the offi ce
itse lf was an inco rpor eal here dita men t 14
. 9 If the hold er of an offi ce
was ejec ted, he coul d. have an assi ze to
reco ver the offi ce sinc e he was
seis ed of it as a free tene men t. 150
As a con ter- bala nce to the requ irem ent
of secu re jud icia l tenu re ,
the Act of Sett lem ent prov ided that the
sove reig n may remove a judg e
upon an Add ress of both hou s es of parl iam
ent . But note that it is the
Crown not parl iam ent that removes and that
the Crown cann ot act with out
the cons ent of both hou ses.
It was also pos sibl e for parl iam ent to
remove judg es from offi ce
upon a con vict ion at a tria l in the Hou
se of Lord s afte r an impeachment
by the House of Commons . Chie f Baro n Dav
enpo rt and Baron· Weston were
impe ache d by the Commons in the Long Parl
iam ent in 1641 , but they were
neve r brou ght to tria l . However , Weston
was disa bled to be a judg e by
the House of Commons; this unu sual acti
on was no doub t the resu lt of the
trou bled time s.

147 . Fanshawe v . Fanshawe, see belo w sect
ion F.
148 . Co . Lit ., f . 3b.
149 . Blac ksto ne, Commentaries , vol . 2,
p. 36.
150 . E. g . Webb ' s Case , 8 Co . Rep. , 45,
77 Eng . Rep . 541 (C . P. 1608 ) ; Vaux
v. Jeff eren , 2 Dyer 114, 73 Eng. Rep. 251
(1556) ; Case 56, Jenk . 126,
145 Eng . Rep. 89 ; Bago t v . Ive, Y. B. Trin
.
(K. B. 1469 ) (sem ble) ; Gar ter King of Arms 9 Edw. 4 , f . 6, pl. 2
' Case , Y. B. Hil. 5 Edw.
4 , f . Sb, pl. 1 (K . B. 1466 ) (sem ble) .
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In addition there was the possibili ty of removal upon a quo
warranto or an informati on in the nature of a quo warranto. 151 by
process of inquisitio nl5 2 or by criminal informati on. 1 53 An act of

attainder was possible. Also there existed in theory the invocatio n
of the general inquisito rial and judicial jurisdict ion of the House
154
.
of Lords.
However, none of the barons of the exchequer since 1550
were subjected to any of these procedure s.

D.

The Examiners
The duties of the examiners were to preside over the taking of

the depositio ns of those witnesses who were examined in Westmins ter. 155
The examiner brought the prospecti ve witness to a baron, administe red
the oath, and wrote the jurat; he presided over the taking of the
depositio n and kept the files of the interroga tories and depositio ns
which had been administe red before him. In theory he was required to
hand these files over to the king's remembran cer within two years of
their taking, but the practice was for the examiner to retain them until
the expiratio n of his office. 156 The reason for the reluctanc e to part
with the records was the right of officials to make, upon the payment
of a fee, copies of all documents in their custody.

151. Blackston e, Commenta ries, vol. 3, pp. 262, 263, vol. 4, p. 312;
Halsbury, Laws of England, vol. 11, pp. 145-151.
152. E.g. R.v. Manlove, 3 Lev. 288, 83 Eng. Rep. 693 (Ch. 1690).
153. E.g. R•.v. Lady Broughton , 2 Lev. 71, 83 Eng . Rep. 455 (K.B. 1672);
Savage's Case , 2 Dyer 151, 73 Eng. Rep. 329 (K.B. 1558).
154. Halsbury, Laws of England, vol. 7, pp. 340, 341.
155. For a list of examiners , see· app. 4-B; for a fuller discussio n of
the taking of depositio ns, see below, chap. 4, .part 2.
156. H.C. sess. pap. 1822 (no. 125) vol. 11, pp. 99 at 238-244; see also
the order of 6 Nov. 1645: E.126/5,f .121.

lj,
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The original practice in the sixteenth century, no doubt, was
for the barons personall y to preside at the taking of the town depositions in their chambers. As the tide of equity business flowed higher
and higher during the reigns of Elizabeth I and James I, the barons
found it necessary to delegate this duty to one of their clerks or
servants who acted in their name. No judicial discretio n or legal
ability was required for this routine

duty ; it was the town equivalen t

of the procedure s before the lay commissio ners who took depositio ns in
the country, a practice which was in existence at least as early as
1565. Also the lord high chancello r used examiners at least as early
as 1500. 157 The result was the loss of demeanor evidence and the opportunity to suppress improper testimony at a stage when it could have been
most easily corrected . However, the gain in the better use of the judges'
time and energies was deemed more important by the barons, who were,
ill

no doubt, disposed to grudge the time spent in the tedious routine of
I\
presiding over the taking of the evidence.
In 1624 it was ordered by the barons that the examiners should be
8
sworn. 15 Thus from this date or possibly earlier, each baron, including
the cursitor baron, is seen to have appointed an examiner who acted in
his name in this matter. Construc tively the examinati on took place before
the baron himself. The examiners never kept definite hours or sat in
particula r pla.c es. This was the subject of adverse comment in the
seventeen th century,l 59 but in the early nineteent h century it seems to

157. W.R. Jones, Elizabeth an Court of Chancery (1967) pp. 135-143; for
examiners in the 17th century, see D.E.C. Yale, Lord Nottingha m's
Treatises (1965) pp. 59, 60, 153-158.
158. E.124/35, f. 149; see app. 3-D.
159. Oxf. Bodl. MS. Tanner 318, f. 100 (c.1633): this is not to be accepted
without question since it was there stated that the examiners were
unsworn; either the document is wrongly dated or the author was misinformed.

I
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have cause d no great troub le. 160 In 1822 the exami ners held
other minor
offic es in the exche quer concu rrentl y. This was consi dered
reaso nable
and just, since the dutie s of the offic e did not requi re
full-t ime
attend ance nor were the fees adequ ate wholl y to suppo rt
an offic er. It
.
. b bu t one wh"ic h requi. re d s k"i 11 and in
was a t e dious
JO
. t egri· t y. 161 Wh. en
the equit y jurisd iction of the court was abolis hed in 1841,
the offic e
of exami ner was abolis hed as well. 162

E.

The Clerk s to the Baron s
The clerk s to the baron s were their priva te secre taries ;
their

prima ry funct ion was to handl e the judge s' paper work. They
organ ized
the swear ing of oaths befor e the baron s in chamb ers, and
they procu red
the neces sary signa tures of the baron s. They had a monop
oly on takin g
affid avits in Westm inster . Each was the perso nal serva nt
of his baron
and receiv ed no offic ial salar y; howev er, they were allow
ed to suppo rt
thems elves by taking fees. The chief baron had two clerk
s, and each
163
puisn e baron had one.

F.

The King' s Remembrancer

The king' s remembrancer was the chief cleri cal offic er of
the equit y
side of the court , and his offic e handl ed all exche quer
bills in equit y. 164
He was the maste r of the offic e, the exche quer equiv alent
to the maste rs

160. H.C. sess. pap. 1822 (no. 125) vol. 11,
PP• 99 at 239.
161. H. C. sess. pap. 1822 (no. 125) vol. 11, pp.
99 at 238, 239.
162. Stat. 5 Viet. [ 1841] c. 5, s. 15.
163. H.C. Sess. pap. 1822 (no. 125) vol. 11, pp. 99 at
222-2 36.
164. Bohun, Pract ising Attor ney (1724) p. 294; Squib b, 'A
Book of all the
Sever al Offic ers ' (1642 ); S.P.1 4/32 part 22 (1608 ); S.P.1
6/309 part
9 (c.163 1 or 1635) ; Hall, 'King 's Remembrancer' S. P.16/3
77 part 2
(1637 ?); see app. 2-E, 3-E, 4-A, and 4-C.
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in chan cery ; 165 and his offic e, "the exch eque r
offic e," perfo rmed the
same func tions as the chan cery six clerk s offic
e, subp oena offic e,
regi ster •s offic e, affid avit offic e, acco unta nt-g
ener al's offic e, and
66
repo rt offi ce;
The king 's reme mbra ncer' s side also hand led reven
ue
167
busi ness ;
its reven ue func tions , in fact , had been well
estab lishe d
befo re the four teen th cent ury. The king 's reme
mbrancer was also known
as "his maje sty's reme mbra ncer" and "the firs t
reme mbra ncer. " (The
seco nd reme mbra ncer was the lord treas urer "s reme
mbra ncer. ) Duri ng the
Inter regn um, he wa-s calle d "the firs t reme mbra
ncer" or "the lord
prot ecto r's reme mbra ncer. " 168
As mast er of the offic e, the king 's remembrancer
appo inted the
sworn clerk s, but by the sixte enth cent ury this
power had become rest ricted by the trad ition that he must appo int one
of the twen ty-fo ur side
clerk s. 1fr9 Sinc e it was the swQ.rn clerk s who appo
inted the side clerk s,
his cont rol over prom otion and staff ing was some
what limi ted. The equi ty
reco rds were offi cial ly in his custo dy, 170 but
by the seve nteen th cent ury
he no long er had actu al cont rol of them; the chie
f ushe r had the keys
to the reco rd rooms, and the sworn and side clerk
s had managed to

165. H.C. sess . pap. 1822 (no. 125) vol. 11, pp.
99
same powers as the refe ree in chan cery : sess . at 113. He had the
pap. 1810 (no. 362)
vol. 2, pp. 591 at 630.
166. Fowl er, Prac tice (1795) vol. 1, p. 10.
167. For the reven ue duti es, see J.F. Will ard,
'Memoranda Roll s and the
Remembrancers, 1282 -1350 ' in Essa ys in Med ieval
Hist ory Pres ented 1£
1'.·K.· Tout , ed. by A.G. Litt le and F.M. Powicke (192
Offi ce of the King 's Remembrancer in Engl and (193 5); G.A. Bonner,
0); anon ., 'A Shor t
Account of the Offi ce of the King 's Rem embr ancer
,'
l·~·B·, vol. 44, p.
35 (1928 ) (poo r]; W.V. Ball , 'The Cent ral Offi
ce of the Supreme Cour t ,'
Carob. 1· Jour n., vol. 9, p. 107 (194 5); S.P.9 /209
part 11 (160 8).
168. E.g. Cal. _§.f. Dom. (165 1-16 52] p. 160, no.
60; Cal. _§.f. Dom. [165 61657 ) p. 77.
.
169. See below ; see also H. C. sess . pap. 1822
(no. 125)
11, pp. 99 at
11±3; H.C. sess . pap. 1810 (no. 362) vol. 2 pp. 591vol.
at
626.
9
170 . Praciicl<: Part of the Law (1681) p. 495; -Bohu
n, Prac ticin g Atto rney (1724)
p . 294.
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esta blis h an exc lusi ve righ t to make
sear che s and cop ies of them . 171
Whi le thes e res pon sib iliti es wer e stri
ctly a mat ter of cou rt
adm inis trat ion , the more imp orta nt of
the kin g's rem emb ranc er's dut ies
wer e qua si-j udi cial . It was to him
tha t all refe renc es in sui ts in
equ ity wer e sen t. 172 He sett led disp
utes in the plea ding s invo lvin g
scan dal and imp erti nen ce. Also he kep
t all moneys paid into cou rt, 173
took acc oun ts, examined cer tain wit nes
ses, kep t exh ibit s and docu men ts
brou ght into cou rt. He atte nde d the
sitt ing s of the cou rt and took the
min utes of the dec rees and ord ers. 174
Not with stan ding thes e imp orta nt resp
ons ibil itie s, the kin g's remembran cer was app oint ed for life1'15 and
give n the power to exe rcis e his
offi ce by a dep uty. The prob able reas
on for this is tha t the pra ctic e
was a cust om deri ved from the fift een
th cen tury when the only dut ies of
the kin g's rem emb ranc er wer e fina nci
al and requ ired no exe rcis e of
jud icia l disc reti on. The bus ines s of
the cou rt afte r it acq uire d its
equ itab le juri sdic tion con tinu ed to
be han dled with effi cien cy by the
kin g's rem emb ranc ers and the ir dep utie
s, and so the re was no reas on to
chan ge the cou rse of the momentum of
pra ctic e, hab it, and trad itio n.
The firs t dep uty kin g's rem emb ranc er,
John Wes t, was app oint ed in 1616
by Sir Chr isto phe r Hat ton, who had
jus t become kin g's rem emb ranc er.

171. See belo w; par t 4.
172.
Rule 57: Ord ines Can cell aria e (1698)
p. 55.
173. H.C. sess . p~p . 1810-11 (no. 246) vol
. 3, pp. 961 at 979-981.
174. H.C. ses s. pap . 1822 (no. 125) vol .
11, pp. 99 at 113, 114; fom plea t
Cle rk in Cou rt (1726) p. 151; Squ ibb,
Off icer s' (1642) Rul e JO: Ord ines Can 'A Book of all the Sev eral
cell aria e(1698) p. 31; cf. the
reig ster s in cha nce ry: Jon es, Eliz abe
than Cou rt of ·Cha ncer y, pp. 143149; and Yal e, Lord Not ting ham 's Tre atis es,
pp • .64, 150-15;3.
175. He held dur ing plea sure from 1310 to
1447 wit h one exc epti on, and he
held for life from 1447 unt il the nin
teen th cen tury : J.C . Sain ty?
'The Ten ure of Off ices in the Exc heq
uer, ' ~·li·B·, vol . 80, pp. 449
at 452, 453 (1965).
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Hatton was never expect ed to exerci se the office ; he only held
it in
trust for his wife's nephew, Thomas Fanshawe, an infant . Howev
er, West
was kept as deputy king's remem brance r when Fanshawe became king's
remem brance r three years later.1 76 The office was exerci sed by
a deputy
almost contin uously nntil 1823. In this year Thomas Steele , the
king's
remem brance r, died, and the Act of 1817 177 took effect to preven
t the
office from being any longer exerci sed by a deputy . The purpos
e of this
Act was to . abolis h sinecu res, most of which were in other courts
. A
specia l commi ttee which made a thorou gh invest igatio n of the admin
istrati on
of the law courts had recommended inter alia that those office
s which
were exerci sed by deputy should be exerci sed in person even though
they
were not sinecu res. 178 The Act provid ed for the exting uishin g
of the
sinecu res by forcin g their owners to sell out to the govern ment
and
provid ed th~t no future patent should allow an office to be exerci
sed
by a deputy . Steele died in 1823, his deputy , H.W. Vincen t, was
made
king's remem brance r in his place, 179 and there were no more deputy
king's
remem brance rs.
In 1820 the broad duties and unchec ked discre tion of the office
were split up. After this date the king's remem brance r shared
his powers
and respo nsibil ities with the newly create d office rs, the accoun
tant
genera l, the master of the court of excheq uer, and the clerk of
the
180
repor ts.

I

I,
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176. See App. 2-F-l and 4-A.
177. Stat. 57 Geo. 3 (1817] c. 60.
178. H. C. sess. pap. 1810 (no. 362) vol. 2, pp. 591 at 597; Hansar
d,
Parl. Deb. vol. 17 (lst ser.) p. 5vii (20 June, 1810); Hansar d\
Parl. Deb. vol. 10 (new ser.) pp. 151, 166 (13 '& 16 Feb., 1824;.
179. He was appoin ted on 18 Dec. 1823: G.A. Bonne r, Office of
the King's
Remembrancer in Englan d (1930) p. 47; he was sworn on 6 Feb. 1824:
M'Cle . 45, 148 Eng. Rep. 20.
180. See below, sectio n G.
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The rem arka ble thin g abou t the offi ce of
the king 's remembrancer
is that , even thou gh it was only gran ted
for life , it was kep t in the
Fanshawe fam ily from 1565 unt il 1716 when
the elde st bran ch died out.
The refo re a sho rt digr essi on showing how
this fam ily succ eede d in
stay ing in offi ce may be inte rest ing and
reve alin g.
The firs t of the "dyn asty " was Henry Fans
hawe (d. 156 8), who bega n
as a sworn cler k in the que en's rem emb
ranc er's offi ce and an und ercham berl ain of the exch eque r.18 1 On 12
December 1561 , he managed to
acqu ire a pate nt for the reve rsio n to the
offi ce of que en's remembrancer
upon the surr end er of the same reve rsio
n, whic h had been prev ious ly
gran ted to Fran cis Alla n. 182 He, no dou
bt, had boug ht out Alle n's inte rest .
Henry Fanshawe succ eede d to the offi ce
acco rdin g to his pate nt in 1565
when Thomas Saun der died . On 10 Feb ruar
y 1567 , Bern ard Hampton was
give n the reve rsio n to the offi ce afte r
Henry Fanshawe. 183
Henry Fanshawe had no sons , but his neph
ew, Thomas Fanshawe (d.1 601 ),
live d with him in Warwick Lane in London
and was one of the sworn cler ks
in his offi ce. Henry Fanshawe on 5 July
1568 , only a few months befo re
his deat h, boug ht out Ham pton 's inte rest
in his offi ce and got the
reve rsio n for Thomas. 184 On 2~ Octo ber
1568 , Henry died and Thomas
succ eede d to the offi ce of que en's reme
mbr ance r. Thomas Fanshawe was
an acti ve and com pete nt man; it was he
who real ly foun ded the fort une s
of the fam ily. -Mo reov er, he was in offi
ce duri ng the form ativ e peri od
of the equ ity juri sdic tion and was prob
ably the man mos t resp ons ible for
181. All of the gen ealo gica l info rma tion
in this
Fanshawe, The Hist ory of the Fanshawe Fam sect ion comes from H.C.
ily (192 7); see also
]2.] :.]., vol. 6, pp. 1047 -105 4; see also
the cha rt in app. 4-D.
182 . Cal. Pat. Rol ls [156 0-15 63] p. 304;
see also App. 4-A.
183. Cal. Pat. Roll s [1566-1569] p. 65,
no. 462.
184 . Cal. Pat. Rol ls [1566-1569] p. 318,
no. 1864 ; see also App. 4-A.
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settl ing the cler ical proc edur es of the offic es
and for the begi nnin g
of the pres erva tion of the cour t reco rds. He is
freq uent ly ment ioned
in the law repo rts as havin g give n advi ce to the
cour t. 185 He was a
member of the Midd le Temple and a member of Parli
amen t in 1572 , 1584-,
186
1588 , 1593 , and 1597 .
In 1599 he copi ed and commented upon Pete r
Osbo rne's trac t, The Prac tice of the Exch eque r
Cour t (157 2); this was
done for lord Buck hurst , the rece ntly appo inted
lord high trea sure r. 187
Thomas Fans hawe 's firs t wife , Mary Bour chier (d.
1578 ), whom he marr ied
sometime betw een 1566 and 1569 ,was the niec e of
Sir Walt er Mildmay,
the chan cello r of the exch eque r. Whether the exch
eque r conn ectio n was
the resu lt or the caus e of the marr iage is uncl
ear, but certa inly , once
the conn ectio ns had been made, Mildmay and Fansh
awe must have worked
toge ther very clos ely both in the exch eque r and
in Parli amen t. 188
On 1 May 1572 the reve rsion of the offic e was
gran ted to Chri stop her
(late r Sir Chri stoph er) Hatto n (d. 1619 ). 189 Sir
Chri stoph er Hatto n,
the ultim ate heir of his eponymous cous in the
lord high chan cello r,
late r marr ied Alic e, one of the daug hters of Thom
as Fanshawe. 190 Thomas
died in offic e in 1601 havin g negl ected or faile
d to get a reve rsion for
his son and heir , Henry (late r Sir Henry) Fansh
awe (d. 1616 ). However,
Henry succ eede d in getti ng a pate nt appo intin g
him to the offic e with in

185. E.g. Case 36, Sav. 14, 123 Eng. Rep. 985
(Ex. 1581
Sav. 25, 123 Eng. Rep. 992 (Ex. 1582 ); Puck ering ); R.v. Man sfiel d,
123 Eng. Rep. 994 (Ex. 1582 ); Case 95, Sav. 45, v. Fish er, Sav. 29,
123 Eng. Rep. 1003
(Ex. 1583 ); Case 103, Sav. 49, 123 Eng. Rep. 1005
(Ex. 1583 ); Case
109, Sav. 52, 123 Eng. Rep. 1007 (Ex. 1583 ).
186. 2·M·~·, vol. 6, p. 1053 ; J. and J.A. Venn
, Alumni Cant abrig iense s,
part 1, vol. 2, p. 120.
187. As a resu lt the prin ter in 1658 mist aken ly
attri bute
Fanshawe: see Brys on, "Exc hequ er Equi ty Bibl iogra d the work to
phy, " Am. Jour .
Leg. Hist ., vol. 14, pp. 333- 339, 348.
188. Gene alog ical Memoranda Rela ting to the Fami
ly of Mildmay (1871) pp.
8, 12; Fanshawe, Hist . of the Fanshawe Fami ly,
p. 22.
189. Cal. Pat. Roll s (156 9-15 72] p. 339, no.
2451 .
190. Fanshawe, Hist . of the Fanshawe Fami ly, pp.
27, 28.
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a month of his father's death.l9 l
On 14 July 1604 Sir Henry procured a grant of the reversio n of the
office to John Fanshawe, his first cousin who was a minor clerk in the
office, and to Nathani el Duckett, a cousin and a sworn clerk. They were
to hold the office after his death in trust for his minor son Thomas
Fanshawe (later first viscoun t Fanshawe) (d. 1665). However, John
Fanshawe died in late 1615 or early 1616 and Sir Henry followed him on
10 March 1616. 192 It was felt desirab le to rearrang e the trust, and so
on 21 March 1616 a grant was made to Sir Christop her Hatton with a
reversio n to Sir Arthur Harris, both grants being in trust for the
children of the late Sir Henry Fanshaw e.193 Sir Arthur Harris was a
first cousin of Thomas Fanshawe (d. 1665). The trust was necessa ry
because an office could not be exercise d by a minor.
Sir Christop her Hatton, being only the trustee of the king's
remembr ancer's office, performe d his duties through a deputy, John West,
who was one of the sworn clerks. 194 This was the beginnin g of the general
employment of deputy king's remembr ancers. Hatton died on 10 Septemb er
1619; Thomas Fanshawe, the benefic iary of the trust, was then of age,
and so a new grant was obtained on 22 Septemb er 1619. This was to Thomas
with a reversio n to Harris as trustee for the children of Sir Henry
Fanshawe (d. 1616), i.e. the heirs presump tive of Thomas. 1 95 Thomas did
not

marry until 1627. By this time the Fanshaw edls had begun to look

on the office of king's remembrancer more as a part of the family

191. This patent did not mention Hatton's interes t, nor were any reversions granted.
I

I

192. Fanshawe, Hist. of the Fanshawe Family, pp. 50-52.
193. The date is given as 19 March 1616 in Cal. S.P. Dom. [1611-16 18]
p. 355, see also p. 357 (27 Mar. 1616);"" see-App. 4-A and 4-D.
194. See App. 2-F-l .and 4-E.
195. The date is given as 17 Sept . 1619 in Cal. ~.f. Dom.[1619-1623]
p. 78, see also p. 82 (2 Oct. 1619); see App. 4-D.
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endowment than as an occup ation. The deputy receiv ed a salary which
was consid erably less than the profit s derive d from the office .
Sir Thomas Fanshawe (d. 1665) had a son, Henry, who was born in
1630 but who lived less than four month s. His second son, Willia
m,
was born in 1631, and Thomas, his eventu al heir, was born in 1632.
As
a result of the enlarg ement of his family , Sir Thomas decide d to
rearrang e the settlem ent of the office . On 9 July 1631 he receiv ed
a
new grant to himse lf with revers ions first to his brothe r Simon
(later
Sir Simon) Fanshawe (d. 1680) , a sworn clerk, and then to Sir George
Sands . 196 In 1641 Sir Thomas "sold" the office to his younge st
brothe r
Richar d Fanshawe (d . 1666) , who was later create d a baron et. The

'

arrang ement was that Richar d should be made king ' s remembrancer
and
should accoun t for the profit s of the office to Sir Thomas and
if he
would pay Sir Thomas 8000 pounds within seven years , then he should
therea fter keep the profit s for himse lf . 197 In accord ance with
this
agreem ent a grant was made on 5 Augus t 1641 to Richar d Fanshawe
with
revers ions to Willia m (later the third baron et) Ayloff e (d . 1675
) and
then to Rowland Litton . Willia m Ayloff e was a first cousin of Sir
Thomas
and Richar d Fanshawe . The outbre ak of the Civil War preven ted Richar
d
from paying the money to his brothe r . In 1644 Humphrey Salwey was
made
king ' s remembrancer . The loss of the office to the Fanshawes was
the
result of their royal ist loyalt ies . Willia m Ayloff e petitio ned
unsucc essfully in 1647 to be made king ' s remembrance r on the ground s that
the
"delin quenc y" of Richar d Fanshawe did not invali date his revers
ion . 1 98
196 . T. Rymer , Foeder a (3d ed . 1743) vol . 8, part 3, p. 221; Cal
.
[ 1631- 1633] p. 102; see App. 4- A, 4- D>and 4- E.

2·E·

Dom.

197 . A. Fanshawe , Memoirs of Ann Lady Fanshawe , ed . H. C. Fansha
we (1907)
pp. 29, 30 .
198. H.M. C. Rept . No . 6, p. 209.
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Salw ey also seems to have had some trou ble
at this time , but he
managed to reta in his offi ce. 199
Salw ey was succ eede d in 1654 by Fran cis Burw
ell, and he was
succ eede d in 1658 by John Dod ingto n. Dod ingto
n was not well thou ght
of by the baro ns, and they requ ired him to
find a depu ty befo re they
woul d adm it him; two days late r he was sowr
n into offi ce, but the
baro ns decl ared that ther e were plen ty of
prec eden ts for not adm ittin g
inco mpe tent peop le to publ ic offi ce. 200 It
is inte rest ing to note that
no reve rsio ns were gran ted duri ng the peri
od of parl iame ntar y cont rol
and the Inte rreg num . It was not unti l the
nine teen th cent ury, howe ver,
that reve rsio ns to offi ces were lega lly forb
idde n. 201
In 1660 Parl iame nt rest ored the Stua rts as
king s, and they rest ored
the Fans hawe s as king 's reme mbra ncer s. Sir
Thomas Fanshawe (d. 1665 )
rece ived a new gran t date d 7 Augu st 1660 whic
h incl uded reve rsio ns to
his son Thomas (d. 1674 ), then to Vere Bert
ie, and then to Henry Aylo ffe. 202
Henry Aylo ffe was the youn gest brot her of
Sir Will iam Aylo ffe (d. 1675 )
and a cous in of the Fans hawe s; he and Bert
ie were to hold the offi ce as
trus tees for the Fanshawe fami ly. By way of
rewa rd for his loya lties to
the Stua rts and beca use of his hard ship s unde
r Cromwell, Sir Thomas
Fanshawe was crea ted visc ount Fanshawe in
Sept emb er 1661 . He died in
March 1665 , and his son Thomas (d. 1674 )
succ eede d him as visc ount and
as king 's reme mbra ncer .

199. See Lord s Jour n., vol. 9, p. 518, and
vol. 10, p. 117.
200. Note , Hard r. 130, 145 Eng. Rep. 415.
201. See stat . 48 Geo. 3 [180 8) c. 50; stat
. 50 Geo. 3 [181 0] c. 88;
stat . 52 Geo. 3 [181 2] c. 40.
202. Cal.

£•f• Dom.(1660-1661] p. 208; see App. 4-A and 4-D.
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In 1674 a series of rather compli cated legal maneuv ers began.
In that year the second viscou nt Fanshawe died having made a fairly
sophis ticated will providi ng for his family out of, inter alia, the
profits of the office of the king ' s rememb rancer. Vere Bertie succeed ed
to the trustee ship of that office accordi ng to the patent . In the same
year lady Fanshawe sued Bertie, Ayloffe , and Henry Fanshawe as executo
rs
of the will of the second viscoun t Fanshawe or as trustee s for her
jointur e of 600 pounds per annum payable out of the profits of the
office . 20 3
In Februa ry 1675 Sarah lady Fanshawe, the daught er of Sir John
Evelyn and the widow of Thomas second viscou nt Fanshawe, married George
fifth viscou nt Castlet on. 204 Bertie resigne d in June 1675 to become a
baron of the excheq uer, and Henry Ayloffe became king's rememb rancer.
Since the death of her first husband lady Castlet on had been very active
in the interes ts of her family; 205 she succeed ed by 25 November in
having the office of the king's rememb rancer re-sett led in a very cornplicate d way in order to provide for her minor son, Evelyn , the third
viscou nt Fanshawe, and his heirs so that the profits of the office would
continu e to suppor t the dignity of the peerag e. This new patent granted
a series of reversi ons to Henry, Charles , and Simon Fanshawe, the three
uncles of the infant third viscou nt, in trust for him and his succes sors
to the title; thus there was a slightl y differe nt success ion provide d
for the legal and equitab le estates in the office. 206

203. See E.133/5 2/8 and E.133/5 2/14.
204. \ Q~E2·f·, vol. 3, p. 100, vol. 5, p. 256.
203. S.P.44 /46,p. 53 (10 Oct. 1675); ~ · Treas. Books, vol. 4, pp. 336,
340; Fanshawe, Hist. of the Fanshawe Family, p. 120.
206. See App. 4-A and 4-D.
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In 1675 Tobia s Eden, the deput y king' s remem brance r, sued
Charl es
Fanshawe, Sir Thomas Fanshawe, and Evely n visco unt Fansh
awe in order
207
to be re-in state d as deput y,
and he sued Berti e, the king' s remem208
branc er, for an accou nting of money due to him out of the
offic e.
In this same year the trust in favor of visco unt Fanshawe
was decre ed
in the case of Evely n visco unt Fanshawe .!?Y. Sir John Evely
n, .h is next
fr~en d v. Sarah visco untes s Fanshawe, Berti e, Henry Fansh
awe, Charl es
Fanshawe, Sir Thomas Fanshawe and Eden, 209 and the king'
s remembrancer
1
was order ed to make an accou nt. This must have been a frien
dly suit for
a decre e to have been made withi n a year in such a tangl
ed up busin ess.
In 1676 there began an involv ed and drawn out suit over
the profi ts of
the offic e, the accou nts of the deput y to the king' s remem
brance r, and
his accou nts to the benef iciari es of the trust , all of which
was furth er
comp licate d by the mino rity of visco unt Fanshawe: Evely n
visco unt Fanshawe,
fill infan t, .!2x Henry Fanshawe his next frien d v. Aylof
fe, Eden, Sir Thomas

Fanshawe, and Charl es Fansh awe.2 10 Conne cted with this suit
was Aylof fe
v. George visco unt Castl eton, lady Castl eton, Evely n visco
unt Fansh awe)
Henry Fanshawe, Charl es Fanshawe, Sir Thomas Fanshawe, Eden,
Atkyn s, and
211
Eyres
in which Aylof fe attem pted by means of a bill of interp leade
r
to have the deput y king' s remembrancer accou nt direc tly
to the benef iciaries of the trust . Aylof fe exerc ised his offic e by a deput
y, and, since
he held it in _trust , he had to accou nt to be benef iciari
es for the profi ts;
all of this litiga tion must have been extrem ely costly ,
and Aylof fe, no

207. E.112 /459/1 193.
208. See E.133 /49/28 .
209. E.126 /12, ff. 14lv-1 43v, 324, 329; E.126 /13, ff. 92v,
114; E.126 /15,
ff. 306v- 310; E.133 /52/13 .
210. E.112 /458/1 138; E.112 /465/1 604; E.126 /13, ff. 3, 37,
44v1 119, 119v,
127, 282.
211. E.126 /13, ff. 38v, Slv-5 3.
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doub t, want ed to escap e the inev itabl e entan glem
ents of such suit s in
equi ty in whic h he had no sign ifica nt inte rest
. The resu lt of the
failu re of this bill was anot her suit in the
very next year : Evel yn
visco unt Fanshawe J2.y Samuel Coll ins his next
frien d v. Aylo ffe. 212 In
1687 Evel yn third visco unt Fanshawe died aged
eigh teen , and the litigatio n seems to have come to an end in 1689 with
the decr ee in the suit
of George visco unt Cast leton and lady Cast leton
v. Char les visco unt
Fans hawe , Sir Thomas Fanshawe, Atky ns, Aylo ffe,
Eyre s, and Eden . 213
This tedio us expo sitio n bare ly scra tche s the
surfa ce of this moun tain
of litig atio n over the will s and esta tes, trus
ts and acco unts in conn ection with the offic e of the king 's reme mbra ncer
in this fifte en year
perio d. Ther e were othe r addi tion al suit s invo
lving the same issu es but
with diffe rent comb inati ons of part ies. 214
Thes e laws uits could well have been the model
for Jarnd yce v.
21
Jarnd yce. 5 But they shou ld be unde rstoo d in
the cont ext of the time s.
If ther e was a huge back log of untr ied case s
in the early nine teen th
cent ury chan cery, this was not true of the late
seve ntee nth cent ury
exch eque r. The litig atio n over the fami ly "pro
perty " of the Fansh awes
mere ly refle cted the comp licat ed disp ositi ons
and settl eme nts then in
gene ral use to perp etua te asse ts of weal th, and
in the devo lutio ns of
inte rest s the inev itabl e occu rrenc es of infa ncie
s lead read ily to liti gatio n. Ther e _is no evide nce that the Fanshawe
fami ly suffe red from
anim ositi es; they were mere ly invo lved in elab
orate schemes of settl eme nt
whic h from time to time nece ssita ted reso rt to
the cour ts to strai ghte n
unfo rese en
out ensu ing tang les and to cure~~~f@rs@@~ trou
bles .

212. E.11 2/46 5/16 28; E.12 6/13 , ff. 224, 323,
328, 329.
21J. E.11 2/71 2/20 61; E.12 6/15 , ff. 306v - 310.
214. A larg e number of offic e copi es and bill
s of cost s from thes e suits
are now among the Finc h-Ha tton pape rs in the
Nort hamp tonsh ire Reco rd
Offi ce.
215. See C. Dick ens, Blea k House (1852 .,. 1853
).
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Retu rning to the offic e of the king 's reme mbra
ncer in 1687 , we
find Evel yn third visco unt Fanshawe dead unma
rried ; his olde st uncl e,
Henry Fanshawe, had pred ecea sed him in 1685 also
with out issu e. The
bene ficia l inte rest in the offic e and the visco
untc y there fore pass ed
to Char les Fanshawe. In 1708 Henry Aylo ffe died
, and Char les four th
visco unt Fanshawe was the next reve rsion er in
the pate nt.
However, Char les was a Jaco bite and refus ed to
swea r the oath of
alleg ianc e to Queen Anne. He had been one of
only thre e to speak in
favo r of James II in Parli amen t in 1689 afte r
James had fled from Engl and,216
and in 1692 he had been arre sted for high treas
on and impr isone d in the
Tower of London. 217 He could not have been admi
tted to the offic e of
quee n's reme mbra ncer with out havin g swor n the
oath s, and so his youn ger
brot her Simon, the next reve rsion er, brou ght
a scire facia s agai nst him
in chan cery for his refu sal to act. Char les ' reve
rsion ary righ ts were
supp resse d for non- user, and Simon was put into
offic e. 218 A suit in
de t ermi ned
the exch eque r/\~e elaP~ s that Char les had forf eited
not only his righ ts
to exer cise the offic e unde r the pate nt but also
his bene ficia l righ ts
to the prof its of the offic e unde r the trus t. 21
9 Char les, an old bach elor,
died in 1710 , and Simon, also unma rried , becam
e the fifth and last visco unt
Fanshawe. He died in 1716 ; the title became extin
ct, and the offic e of
king ' s reme mbra ncer went to the husb and of Quee
n Anne 's form er favo rite,
Abig ail Hill , late r lady Masham. 219a

216. T.B. Maca ulay, Rist o~ of Engl and from the
Acce ssion of James II,
ed. C.H. Firth (1914 vol. 3, pp. 1275 , 1276 ;
see also Q.~.f..,
vol. 5, p. 256 .
217. Fanshawe, Hist . of the Fanshawe Fami ly,
p. 123; H.M.C. Rept . No . 71,
vol. 4, p. 125, no. 236 (6 May 1692 ).
218. See E.15 9/55 3 Mich . 7 Ann. reco rda ro. 122
in which Stev ens was made
custo dian of the offic e pend ente lite ; the end
reco rded in E.15 9/554 , Trin . 8 Ann. reco rda ro. of the litig atio n is
48.
219. Char les visco unt Fanshawe v. Simon Fanshawe,
E.11 2/84 7/14 41; E.11 2/
850/ 1598 .
219a . See E. 159/ 558 Hil . 12 Ann. reco rda
ro . 8 .
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G.

The Mas ters and the Acc oun tant Gen eral

In 182 0 the dut ies of the kin g's rem
emb ranc er wer e divi ded among
him and two new offi cer s by an act of
Par liam ent. 220 This act crea ted,
among oth er thin gs, thre e new offi ces
: two mas ters hips and the offi ce
of the acc oun tant gen eral , but it prov
ided tha t the acc oun tant gen eral
was to be one of the two mas ters . The
se new offi cer s wer e app oint ed by
the chi ef baro n from among the bar rist
ers of five yea rs stan ding ; they
held offi ce dur ing good beh avio ur, but
they wer e not allo wed to exe rcis e
the ir offi ce thro ugh a dep uty. They
wer e inde pen den t of the auth orit y
of the kin g's rem emb ranc er.2 21
The mos t imp orta nt dut ies of the mas
ters wer e to atte nd in cou rt
and take the min utes of the ord ers and
dec rees and to han dle refe ren ces .
The acc oun tant gen eral han dled all fund
s of money paid into cou rt. The se
mon ies wer e req uire d to be dep osit ed
at the Bank of Eng land , 222 and all
inte res t earn ed was to be cred ited to
the acc oun t. Form erly , the kin g's
rem emb ranc er or his dep uty had com plet
e disc reti on as to wha t he did with
the sui tors ' mon ies; no inte res t was
paid , nee dles s to say . Alth oug h it
was not imp rope r, the pra ctic e of the
dep uty kin g's rem emb ranc er in
making priv ate arra nge men ts with his
ban ker in rega rd to thes e larg e fund
s
was frow ned upon by Par liam ent. 22 3
The se offi ces were set up bec ause it
was fel t tha t the kin g's
rem emb ranc er was in too pow erfu l a pos
itio n. Even thou gh he had nev er
abu sed his offi ce, the con cen trat ion
of aut hor ity in one pers on was
pot ent iall y dan gero us. Also it was an
imm ense ly pro fita ble offi ce esp ecia lly when it was con side red tha t his
dut ies wer e not par ticu larl y
220 . Sta t. 1 Geo. 4 {1820) c. 35, ss.
2, 17.
221 . H.C. sess . pap . 1g22 (no. 125 )
vol . 11, pp. 99 at 127 -139 .
222 . At tha t time a priv ate stoc k cor
por atio n.
223 . H.C. sess . pap . 181 0-18 11 (no.
246) vol . 3, pp. 961 at 979 -981 .
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onerous, nor did they require very much technical education . The purpose
of having three men do the work of this one was to have a system of
clerical checks. Now a different person entered orders from the one
who took the minutes, and a different person handled the litigants '
accounts. Also no clerk benefitte d from interest payments on money that
was not his own but of which he was merely custodian . The already well
establish ed principle of equity that a trustee was accountab le to the
beneficia ry for all of the profits of the trust compelled belatedly the
moderniz ation of the handling of these funds.
The masters jointly appointed a clerk and the accountan t general

I

I'

appointed a clerk both of whom were to hold office during the pleasure
of their employers . These clerks performed non-discr etionary functions
similar to those of the king's remembra ncer's clerk. 224 They had a
statutory right to their fees, which was a differenc e from their counterparts in chancery. It was felt that this gave them a certain independe nce
from the masters who were responsib le for them and for their ac t•ions. 225
The act of 1820 also erected the office of the clerk of the reports. 226
The purpose of setting up this office was to create a check upon the
accountan t general. The clerk of the reports examined and countersig ned
the acts of the accountan t general, and he was the keeper of reports and
certifica tes which were filed in court. He certified to the accountan t
general the orders of the court in regard to suitors' funds and the states
of those funds. 22 7 He seems to have been in a position of less power
and less discretio n than the accountan t general, but he was never subordinated to him. All of these offices were abolished along with the
224. Stat. 1 Geo.4 [1820] c. 35, s. 20; H.C. sess. pap. 1822 (no. 125)
vol. 11, pp. 99 at 134, 139.
225. H. c. sess. pap. 1822 (no. 125) vol. 11, pp. 99 at 130.
226. Stat. 1 Geo. 4 [ 1820] c. 35, s. 21.
227. H.C. sess. pap. 1822 (no. 125) vol. 11, pp. 99 at 139, 140.
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equi ty juri sdic tion of the cour t in 1841 . 228

H.

The Sworn Cler ks

Ther e were eigh t cler ks in the king ' s r 'eme
mbrancer' s offi ce who
were sworn offi cers of the cour t and held
thei r plac es for life . They
acte d as the atto rnie s in cour t for the litig
ants , and ever y part y was
emp loy
requ ired to/\~
one to repr esen t him and to hand le the pape
r work of
his case . Bas ical ly they were the exch eque
r coun terp arts of the six
229
cler ks in chan cery .
They were usua lly refe rred to as sworn cler
ks to
dist ingu ish them from the ordi nary cler ks
who were mere scri vene rs or
copy ists . The seni or sworn cler k held the
offi ce of firs t seco ndar y . As
such it was his duty to adm inist er the oath
s of offi ce out of the Red
Book , and he had the cust ody of vari ous book
s and documents . 230 The next
seni or sworn cler k was give n the offi ce of
seco nd seco ndar y, whic h entaile d no duti es beyond the keep ing of cert
ain books . 231 Sometimes the
eigh t sworn cler ks were refe rred to as the
two seco ndar ies and the six
232
sworn cler ks .
In addi tion to the eigh t sworn cler ks, ther
e were twen ty four side
cler ks. F.a. ch sworn cler k had the righ t to
appo int thre e side cler ks; the
228 . Stat . 5 Viet . [18Lr1] c . 5, s . 15.
229 . H. C. sess . pap . 1822 (no . 125 ) vol . 11,
pp.
Soll icito r (1666) p. 387 ; Squi bb, ' Book of 99 at 143; The Compleat
All the Sev eral l Offi ces '
(164 2); S. P. 16/3 09 part 9 (c . 1631) ; Hall ,
' King ' s Remembrancer'
(1637 ?) S.P. 16/3 77 part 2; see app . 3- F and
4-E.
230 . These are liste d in Inne r Temple MS .
Peti t 538 no . 40 , f . 178 .
231. H. C. sess . pap . 1822 (no . 125 ) vol. 11,
pp
Repo rt on the Publ ic Reco rds ', (Jul y, 1800 . 99 at .140- 142: ' Firs t
) in Repo rts of Commons,
vol. 15 , app . p. 139 .
232. Fow ler, Prac tice (1795) vol. 1, p. 9;
Turn er , Epitome (1806) p. 1 .
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sworn clerks themselve s were chosen by the king's remembran cer exclusively from among the side clerks but without regard to seniority .
Each side clerk was articled for five years to one of the sworn clerks. 2 33
After he had completed this period of apprentic eship, he was put into
possessio n of one of the side seats in the division of that particula r
sworn clerk, and he then practiced for himself but in that sworn clerk's
234
name.
The services, attendanc es, and fees of the side clerks were
the same as those of the sworn clerks, except that they did not administe r
oaths nor did they read documents in court. Thus in those cases where
a side clerk represent ed a party, both the side clerk and the sworn clerk
had to be in court at the hearing. They were not in theory officials of
the court and for that reason they were not sworn; being more or less
servants of the sworn clerk, they put his name onto the documents of
the cases which they handled. 235 Therefore their names are not to be
found among the court records.
The duties of the sworn and side clerks in the equity side of the
court were to issue all writs, to prosecute or defend the suits of
their clients, to enter, file, copy, and en~oll all matters connected
therewith , to attend the court at the hearing and read the documents
and depositio ns, to attend the master on reference s, to draw up decrees
and orders, to procure all necessary signature s. They were also responsib le

233. See F. Milne,
Home Counties
489, 145 Eng.
616, 145 Eng.

'Some Exchequer Officials in the Eighteent h Century,'
M~g., vol. 3, p. 276 (1901); Ex parte Windus, 2 Anstr.
Rep. 944 (Ex. 1794); Ex parte Deverell, 2 Anstr. 483,
Rep. 942, 984 (Ex. 1794) (dictum).

234. Fowler, Practice (1795) vol. 1, pp. 9, 10; H.C. sess. pap. 1822
(no. 125) vol. 11, pp. 99 at 144, 158; Turner, Epitome (1806) pp. 1,
2; see also Northamp tonshire Record Office MSS. F.H. 2163, 2213.
235. H.C. sess. pap. 1822 (no. 125) vol. 11, pp. 99 at 158; see also
'Orders to be followed and observed by the Underclek es of the office
of the Remembrancer of the Exchequer made in Michaelma s terme anno
domini M1 vie xlixn°'(1 649): E.369/118 , ff. 142-144.
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under the king ' s remem brance r for the equity record s of the court. 2 6
3
The office of sworn clerk existe d before the equity jurisd iction
of the excheq uer arose . The clerks origin ally handle d revenu e
busine ss,
and they contin ued to do so as long as there were any revenu e
matter s
in the king's remem brance r ' s office . 237 The year after the equity
jurisd iction of the court was transf erred to the chance ry, the
office s
of the second aries, the sworn clerks , and the side clerks were
abolis hed
by statut e. 2 8

3

I.

The Clerk of the King's Remembrancer
The clerk of the king ' s remem brance r was not one of the sworn

offici als of the court. He was the privat e clerk or servan t of
the
king ' s remem brance r in the same relati on as the clerks of the
barons ,
maste rs in the excheq uer, and the chief clerks of the maste rs
in chance ry
were to their respec tive emplo yers. His duties were almost as
broad in
scope as were those of the king ' s remem brance r: he made copies
of
docum ents in the custod y of his maste r, enroll ed variou s writin
gs, kept
the king's remem brance r ' s paper work and record s in order . Gener
ally
he assist ed him in the perfor mance of all of his duties . He did
only
what he was told to do within a strict maste r-serv ant relatio nship
; he
exerci sed no discre tion . He was always remov able at the will
of his
maste r, and he -receiv ed fees only indire ctly throug h the king
's
remem brance r. 239 This latter point distin guishe d him from the
clerks of
/

236 . H.C. sess. pap. 1822 (no . 125) vol. 11, pp. 99 at 143-158; Osborne ,
Practi ce (1572, 1658) pp. 95, 96; The Compl eat Clerk in Court
(1726) p . 151; Exami nation of W. Thompson, Linco ln's Inn MS.
.
310 (1820); see also Cal. Treas. Books, vol. 4, -pp . 257, 258 Misc
(26
Oct. 1674) ; Northa mpton shire Record Office MSS. F.H. 1190, 1625,
3278, 3303, 3933, 3966
237. The revenu e busine ss had dimini shed to almost nothin g by the end of
the eighte enth centur y .

238. Stat . 5 & 6 Viet . [18421 c . 86, s . 1.
239 . H. C. sess . pap. 1822 (no . 125) vol . 11, pp . 99 at 122- 126.
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the barons, who received their fees directly , 240 and the clerks of
the masters , who had a statutor y right to their fees . 241
In the seventee nth century, the king ' s remembr ancers had two other
persona l clerks , who acted as register s in court . 242 They were not
sworn officers but neverth eless performe d the same function as the
register s in chancery , i . e. the taking of the minutes of the decrees
and orders . 243 However, in the eighteen th century, the function of the
register s was performe d by the deputy king ' s remembr ancers or, in his
abs ence ~

Part 2

by one of the sworn clerks . 244

The Location of the Court Room

The royal palace of Westmin ster housed all of the major courts of
law includin g the exchequ er. The court room in which the barons sat to
hear cases was in the building attached to the western wall of Westmin ster
Hall at the northern end. The route to the court was through the north
door of Westmin ster Hall, then up the staircas e which was immedia tely on
the right; this led into the large court room called the exchequ er chamber
or Elizabe th's breakfa sting room . 245 Off to the side of the exchequ er
chamber was a smaller court room, which had been construc ted in the
240 . See abov~, section E.
241. See above , section G.
242. Squibb, 'A Book of all the Seve~al Officers ' (1642) .
243 . Jones , Elizabet han Court of Chancery , pp . 143- 149; Yale , Lord
Nottingham ' s Treatise s, pp . 64, 150- 153.
244 . Fowler, Treatise (1795) vol. 2, p. 192; see also above, sections F and
H, and below, Chapter 4 , part 3, section A.
245 . F.W. Maitland , ' From the Old Law Courts to the New,' Engli sh Illustra ted
Magazin e, vol. l ~ pp . 1 at 11 :. (1883) , reprinte d in Camb. 1· Journ .,
vol. 8, p. 2 (1942); anon., ' Historic Courts , part IV, Westmin ster
Hall ', Law Times , vol. 219 , p. 269 (1955); H. St. G. Saunders ,
Westmin ster Hall (1951) p. 286; J . Stow, Survey of the Cities of
London and Westmin ster , ed. C. L. Kingsfo rd (1908 ) vol. 2~ pp. 118, 119.
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corn er made by West mins ter Hall and the south ern
wall of the exch eque r
cham ber. This smal ler room was known as the inne
r cour t of the exch eque r,
the littl e exch eque r cour t, and Queen Eliz abet
246
h's chamber.
Behi nd the exch eque r chamber to the west , were
rooms whic h were
used for the stora ge of reco rds. 247 This build
ing, or thes e build ings ,
exten ded west from the main hall of West mins ter
Pala ce, near the pres ent
site of the statu e of Oliv er Cromwell, as far
west as the east end of
the chap el of Henry VII in West mins ter Abbey and
St. Mar gare t's chur ch.248
In 1793 some of the reco rd rooms were demo lishe
d, but the baro ns continue d to sit in the exch eque r chamber, whic h
was undi sturb ed. 249
In 1820 the deci sion was made to rebu ild the law
cour ts at West mins ter.2 50 The decr epit build ings whic h hous ed
the exch eque r were take n
down to prov ide a site . John Soane (late r Sir
John ) was comm ission ed to
do the work . He was give n an impo ssibl e t ~~ ·
Unfo rtuna tely ther e was
not enough spac e avai lable to erec t adeq uate cour
t rooms to satis fy the
imme diate need s; more over, futu re expa nsion was
impo ssibl e. Soan e's
inge nuity led him to plac e the new cour t rooms
betw een the butt ress es
on the west ern side of West mins ter Hall ; the cour
ts were ente red from
the main hall , and the offic es were . behi nd them
furth er to the west . 251

/

246. E.W. Bray ley and J. Britt on, Hist ory of the
Anci ent Pala ce ••• at
West mins ter (1836) p. 462; Saun ders, West mins
ter
on paste down ; O.C. Will iams , 'The Topography of Hall (1951 ) see diagr am
(1953) (a "copy of this work is in the House of the Old House of Commons'
Lord s Reco rd Offi ce); it
was calle d simp ly "the cour t of exch eque r" in
a repo rt of 20 July 1789 ,
Com. Jour n., vol. 44, p. 549.
247. See below , part 4.
248. F.W. Mait land , 'From the Old Law Cour ts to
the New', artic le cited in
note 200 abov e, at p. 12; Saun ders, West mins ter
Hall (1951) see diagr am
on paste down .
249. 'Rep ort from the Sele ct Committee to inqu
ire into the state of the
Publ ic Reco rds,' (180 0), Repo rts of Commons,v
ol. 15, p. 140; D. Hughson,
~ Hist ory and Desc ripti on of London
(1805) vol. 4, p. 251; D. Hughson,
London (1811 ) p. 253; for furth er infor mati on,
see below .
250. See a lette r obje cting to the prop osal: Gent
lema n's Mag., vol. 87, part
2, p. 505 (Dec. 1817 ).
251. For dra-wings and char ts of this artis tica il~ CQn trove
rsial build ing, see
AT Bolt on The Works of Sir John Soane (1924
D~si gns for ' Publ ie and Priv ate"l 3uild ings (1828 ) pp . 95- 101; J . Soan e,
) plate s 11-1 9, 21, pp.8 -17j
. see also"""'if."C. Sess pap. 1824 (no. 307) vol. 6,
P• 485.
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The new courts were complete d by 1826, but it was soon obvious that
they were inadequ ate. 252
Within ten years the legal professi on was calling for more extensiv e
accommodation, but it was not until forty years later that it was
decided to build the present law courts. In 1882, forty one years after
the end of the exchequ er's equity side, the courts moved from their
ancient homes in Westmin ster Hall to new and commodious quarters in the
Strand at Temple Bar. 253 These new court rooms are much more conveni ent
for the legal professi on being located between the Temple and Lincoln 's Inn,
in the midst of the area where most lawyers and legal officia ls have
always had their offices.
During the legal term time, the barons sat at Westmin ster, close
to the location of the politica l activiti es of the kingdom, but out of
the

term they sat i~egal quarter of London. In 1708 they were regularl y
holding their out of term sessions in Serjean ts' Inn hall, Fleet Street. 254
By 1713 they were sitting in the hall of the other Serjean ts' Inn, which
was at the lower end of Chancery Lane. 255 A hundred years later, on 7
January 1815, the exchequ er sittings after the end of term were. moved

·

to Gray's Inn hall.

256

Gray's Inn is at the upper end of Chancery Lane,

252. Anon., 'Histori c Courts part IV, Westmin ster Hall', Law Times, vol.
219, pp. 269, 270 (1955); Brayley and Britton, History of the Ancient
Palace ••• - at Westmin ster (1836) pp. 441, 442.
253. Maitlan d, 'From the Old Law Courts to the New,' article cited in note
200; shortly after it was abandoned, Soane's court building was removed.
254. E. Hatton, New View of London (1708) vol. 2, sec. 5, p. 658.
255. Reports of Bunbury, Anstruth er, Cox, and Wightwick, passim, English
Reports, vols. 1~5, 29, and 30; 9 Mod. 44, 88 Eng. Rep. 305 (1723);
1 Barn. K. B. 430, 431, 94 Eng. Rep. 289, 290 (1730); Forrest 157,
145 Eng. Rep. 1144 (1801); S. Hill. Clarke's New Law List (1805) p. l;
W. Kirkby, Rules and Orders (1794) p. 124.
256. 1 Price 225 (lst ed . 1816); 1 Price 205, 287, 145 Eng. Rep. 1378, 1405;
reports of Price, vols. 2-13, and M'Clelan d, passim, English Reports,
vols. 145-148; G. Price, Treati se~ the Law of the Exchequ er (1830) P• 47.
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and alth oug h it was not so con ven
ien t for the exc heq uer off ice rs
as
Ser jea nts ' Inn , it was much more
so tha n the exc heq uer chamber at
We stm ins ter. When Ser jea nts ' Inn
was reb uil t in 183 9, the hal l was
arra nge d spe cif ica lly so tha t it
cou ld be use d by the equ ity cou
rt of
the exc heq uer . 257 Whether it was
in fac t use d by the cou rt in the
las t
yea r of its exi ste nce is not kno
wn. The volume of jud ici al bus ine
ss on
the equ ity sid e was by the n in suc
h a sta te of dec line tha t sitt ing
s
out of term wer e pro bab ly not req
uir ed.

Par t 3

The Loc atio n of the Kin g's Rem emb
ran cer' s Off ice
Ori gin ally the off ice of the kin
g's remembrancer was loc ate d in
the old exc heq uer bui ldin gs atta
che d to We stm inst er Hal i.25 8 At
the same
tim e the kin g's rem emb ran cer, no
dou bt, atte nde d to much exc heq uer
bus ines s in his own pri vat e res ide nce 2
. 59 In 1665 or 1666 he bui lt a
new
bui ldin g to hou se his off ice s at
the nor th-w est cor ner of the Kin
g's Bench
Walks 260 in the Inn er Temple. As
a con seq uen ce, the nor the rn end
of the
Kin g's Bench Walks was afte rwa rds
als o known as "Ex che que r Cou rt".
Thi s
bui ldin g was imm edi atel y sou th of
the Mi tre Cou rt Bui ldin gs; the site
is now occ upi ed by the Fra nci s Tay
lor Bui ldin g. The ori gin al kin g's
rem emb ran cer 's off ice bui ldin g was
des troy ed in the Gre at Fir e of Sep
tem ber , 166 6, but a new bui ldin g was
imm edi atel y ere cte d on the same
257 . J.H . Bak er, His tor y of the
Ord er of Ser .jea nts at Law, Ph.D.
dis s.,
London, 1968, p. 340 .
258 . See abo ve in par t 2 on the
cou rt room and belo w in par t 4 on
the
loc atio n of the rec ord s.
259 . Henry Fanshawe in the fir st
dec ade of the sev ent een th cen tury
con duc ted bus ine ss in his hou se in
Wa
Co llec tion of the Queenes Ma .jes rwick Lan e: R. Rob inso n , Bri efe
ties Most High and Most Hon our able
Cou rtes of Rec ord es (16 03) , R.L.
Ric kar d, ed . , Camden Mis cel lan y,
vol . 20, Camden Soc iety , 3rd . ser
. , vol . 83, p. 27 (19 53) .
260 . In the reig n of Queen Anne
it was known as "Queen ' s Bench Wa
lks":
E. Hat ton , New View of London (17
08) vol . 2, ~se c. 5, p. 717 .
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261

The king's rememb rancer's office was also called simply the
"excheq uer office. 11262 The buildin g was annihi lated in the bombing which
occurre d on 11 January , 1941. 263
The king's rememb rancer's ·-_.office was moved to the Temple for the
greate r conven ience of the legal profess ion. 264 The Temple was and is
in the legal quarte r of London, which is a mile and a quarte r from
Westm inster Hall. The lawyer s, includi ng the court officia ls, worked,
ate, and lived in or very near the Temple. It must have been very

I I

I:

tedious to have to make the journey to the old office behind the excheq uer
chamber just to attend to routine proced ural details . Also there had
been a great increas e of judicia l busine ss in the equity side of the
court in the first part of the sevente enth century , and the deputy king's
remembrancer and the clerks probab ly needed more space in which to work.
Moreov er, the court sat out of term at Serjea nts' Inn and later at Gray's
Inn, both of which were in the immedi ate vicinit y. Also it is to be

261. 'Report from the Committee Appoin ted to View the Cotton ian Librar y,'
(1732), Reports of Commons, vol. 1, pp. 443. at 514; Index :tl2 ~
Records (1739) p. 2; P. Barfoo t and J. Wilkes , The Univer sal British
Directo ry (2d ed., 1793) vol. 1, p. 399; H.H.L. Bellot, The Inner
and Middle Temple (1902) pp. 84, 143, 144; J. Browne, Genera l Law List
(1785) p. 86; T. Cockel l, The Law List (1841) p. 399, gives the
address as 2 Mitre Court Buildin gs; T. Cockel l Clarke 's New Law List
(1839) p. 332; D. Hughson, London (1811) vol.
p. 2i; Thomas, Notes
(1846) p. 155; S.G. Turner, 'Fire in the Temple ,' Law Times, vol. 228,
p. 84 (1959); J.B. William son, History of the Temple,London (2d ed.,
1925) pp~ 513, 514.

4,

262. Fowler , Practic e (1795) vol. 1, p. 10; G. Price, Attorn ey's Practic
e
in the Excheq uer of Pleas (1831) p. l; Genl. Rept. Ree. Comm. (1837)
p. 161; H.C. sess. Pap. 1822 (no. 125) vol. 11, pp. 99 at 144.
263. F.D. MacKinnon, The Ravages of the War in the Inner Temple (1945) p.
17 and chart; reprint ed in MacKinnon, Inner Temple Papers (1948) chap.
20.
264. Fowler , Practic e (1795) vol. 1, p. 10.
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remembered that the office of king's rememb rancer was held by the
second viscou nt Fanshawe as a part of his family endowment and was
conside red by him to be only a profita ble investm ent like a piece of
land. He had become king's rememb rancer in April, 1665; he was not a
lawyer, nor was he interes ted in the office as a part of the legal
system. He may have built the new office to get the excheq uer clerks
out of his noble househ old.
The rooms left behind at Westm inster remaine d in the'.·kee ping of
the king's rememb rancer and were always conside red as a part of his
office . They were used to store the ever increas ing quanti ty of exchequer records which were commit ted to his custody .

Part 4

The Locatio n of the Records of the Court

The records of the equity side of the excheq uer were in the custody
of the king's rememb rancer. 265 The origin al perman ent deposi tory or
"treasu ry" for these records was in the various exchequ er buildin gs
which were attache d to the western side of Westmi nster Hall. These rooms
were the neares t empty spaces to the old offices of the barons and the
king's rememb rancer; they were so used long before the rise of the equity
jurisdi ction of the court. This conven ient arrange ment ended when the
king's rememb rancer' s office was moved to the Inner Temple in the seventeenth century .

266

However, by then the quanti ty of the excheq uer records

was too great for them to be moved also. That would have involve d a
trememdous expense and effort, and the new office buildin g would have
had
to be built larger to house them. Therefo re, only the curren t records
of

265. Genl. Rept. Ree. Comm. (18J7), p. 154; Lords Journ., vol. 72, App.
5, pp. 237 at 265 (1840); see the oath of the king's rememb rancer,
app. 3-E; cf. stat. 1 & 2 Viet. [1838] c. 94, s. 1.
266. See above, part 3.
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the cour t were kept in the king' s remem brance r ' s office in the
Temple ;
period ically the older ones of these were transf erred to the rec
ord
rooms at Westm inster.
In the autumn of 1793 the wester n- most parts of these old buildi
ngs
were removed in order to make the approa ch to both Houses of Parlia
ment
more conve nient . One of the by- produ cts of the greate r comfo rt
of the
members of Pa rliame nt was a substa ntial decrea se in the fire hazard
.
The excheq uer record s were at this time moved to other rooms within
the
same comple x of buildi ngs . This rearran gemen t of the record s was
done
under the superv ision of George Vande rzee, senior , one of the
side cle~ks 267
.
8
When the law courts in Westm inster Hall were remod eled in the
1820 ' ~~
the old excheq uer buildi ngs were destro yed with the except ion
of the
Stone Tower, which adjoin ed the entran ce gate. The record s in
the buil-

I 11

dings which were to be demol ished for Soane ' s new courts were
moved in
1822 into "a flimsy erecti on of deal boards in Westm inster Hall"
and
into unused rooms in the Stone Tower . 26 9 This shed in Westmi nster
Hall

I

I

was a tempo rary thing specia lly built to house these record s;
it was
dark and damp and quite unfit for the purpos e . Moreo ver, it was
feared
that some of the record s were lost or damaged at the time of this
remov al
since it was carrie d out in a manner which was very carele ss of
securi ty
270
and accura cy.

267 . ' Repor ts from the Select Committee to inquir e into the Public
Record s '
(1800) , Repor ts of Commons , vol. 15 , p . 140; Com. Journ. , vol.
44,
PP• 548 , 549 (1789) ; Com. Journ ., vol. 48, pp. 848 , 859 (1793)
;
o.c.
Willia ms , ' Topogr aphy of the Old House of Commons ' (1953) .
268. See the sectio n on Soane ' s court buildi ng above , part 2.
269 . OBS. 755 (1822) .
270. Genl. Rept . Ree . Comm. (1837) pp . 154 155, 164 .
9
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In the spring of 1831 the King's remembrancer requested and
recommended to the treasury commissio ners that the records should be
moved to a better location, and they granted him permissio n to do so .
Thereupon , in the months of June through October, 1831, the records
were removed

from the shed and some of those in the Stone Tower to the
I\
King's Mews at Gharing Cross. This transfer took place under the watchful eye of George Vanderzee , by then the second secondary . He, assisted
by two side clerks, Thomas Ellis Adlington and Geroge Vanderzee , junior,
. c1 eaning
.
th en spent over a year in
.
the recor ds. 271 Th e
and arranging
true motivatio n behind this removal was not the better preservat ion of
the records but rather to get them out of the way of the festiviti es
upon the coronatio n of William IV which took place on 8 September 1831,
in Westmins ter Hall. 272 The record repositor y in the former stables at
the King's Mews were damp and generalJy inadequat e. 273
The exchequer records were within five years again found to be in
the way. This time the site of the King's Mews was required for the new
building of the National Gallery. This building, which the art museum
still occupies, is on the north side of what is now Trafalgar Square. In
April, 1835, the records were therefore moved from the King's Mews to
Carlton Ride. 274 This building was a former riding house near the stables
of Carlton House. It stood at the north-eas t corner of the Mall. 275 In

I 1,

271. Genl. Rept. Ree. Comm. (1837) pp. 164, 165, 179, 180.
I

272. Thomas, Notes (1846) pp. 155, 169, 170;

Q.Q.~., vol. 21, p. 329.

273. Anon., ' The Public Records of England,' Antiguary , n. s., vol. 1, pp.
31-34, 58-60 (1880); A. Dobson, 'Changes at Gharing Cross,' English
Illustrat ed Magazine, vol. 1, pp. 403 at 408, 409 (1884); A.C. Ewald,
'The Government Pigeon Holes,' Time, vol. 2, pp. 744 at 747, 748 (1880) .
· 274~ A.C. Ewald, 'The Government Pigeon Holes', Time, vol. 2, pp. 744 at
748 (1880); Thomas, Notes (1846) pp. 155 , 167, 169, 170.
275. London County Council, Survey of London (1940) vol. 20, 'Trafalga r
square - Part 3', p. 78; G. W. Thornbury and E. Walford, Old and New
London (1879) vol. 4, p. 87.
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1841 when the equity jurisdi ction of the excheq uer was transfe rred to
the chance ry, the remain der of the equity excheq uer records were sent
from the Stone Tower at Westm inster Hall and the king's rememb rancer's
office in the Temple to Carlton Ride, 276 and the entire archive handed
over to the custody of the master of the rolls. 277 Carlton Ride was not
a proper storage place, and the danger s of fire were great. 278 It soon
became over-cr owded, and in 1847 the earlier memoranda rolls had to be
returne d to the Stone Tower for storage . 279
In the early ninetee nth century the immense histor ical value of
the nation al archive s was recogn ized by antiqu aries and histori ans. The
destru ction of public records in the fire in Octobe r 1731, which burned
a part of the Cotton ian Library in Ashburnham House, had resulte d in a
report to the House of Commons, 280 but no action was taken before the
thing was forgott en. However, in the 1830's there were three very serious
inciden ts involvi ng the loss of public record s.
The first of these was the disastr ous fire at Westm inster in Octobe r
1834. This conflag ration was started in the excheq uer of receip t as
the result of the careles s destruc tion of ancien t excheq uer tallies .281

276.

Q.! •. Rept.

No. 3 (1842), pp. 5, 6, 10, 12, App. I; Thomas, Notes
(1846) p. 155.

277! Stat. 5 Viet. (1841] c. 5, s. 17; see also the Public Record Office
Act, stat. 1 & 2 Viet. [18381 c. 94.
278. A.C. Ewald, 'The Government Pigeon Holes' , Time, vol. 2, pp. 744 at
748 (1880) .
279.

Q.!. Rept. NQ. 9 (1848) pp. 18, 19, App. I, p. 26; see genera ll¥
Memoranda de Parliam ento, ed. F.W. Maitlan d (Rolls Series, 1893) p. xiii.

280. 'Repor t from the Committee Appoin ted to View the Cotton ian Librar y'.
(1732), Reports of Commons, vol. 1, pp. 443-53 5.
281. H. St. G. Saunde rs, Westm inster Hall (1951) pp. 297, 298 .
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There was great loss among the build ings on the east
side of West minst er
Hall inclu ding the burni ng of many of the recor ds
of the lowe r exche quer.
Fortu natel y the fire did not sprea d to West mins ter
Hall itsel f or to
the uppe r exche quer recor d rooms to the west.
In 1838282 there was a delib erate destr uctio n of suppo
sedly value ~
less reven ue recor ds. Most of them seem to have belon
ged to the augmentatio n offic e. This clear ing out of the old recor ds
was done by Ashburnham
Bulle y, a mino r exche quer clerk , who did not know what
he was doing . He
lacke d the expe rienc e and train ing to unde rstan d or
appr eciat e the
documents which he was employed to dispo se of; he
could not adeq uatel y
descr ibe them to the parli amen tary comm ission . The
documents which he
dispo sed of were at Some rset House, and so it is not
likel y that any
equit y recor ds were lost. Some of the recor ds Bulle
y had shred ded, other s
were sold to a fish monger; a number got into the
hands of an antiq uaria n
book selle r and were sold. Fred erick Devon became
aware of this destr uction. He recog nized the value of many of these recor
ds and, after seve ral
month s of diffi dent ly intru ding into other peop les'
affai rs, managed to
have the depre datio ns ·~:pp ed and an inqu iry made.
Some of the recor ds
were recov ered, but those which were shred ded or had
the autog raph signatur es torn off were lost even to priva te colle ctors
. It is to be regre tted that Devon was so retic ent a gentl eman in this
matt er. The irony of

28.2 . Between 17 Mar. and 18 Dec. 1838: Hans ard, Parl.
Deb. (1840 ) 3d ser.,
vol. 52, pp. 1312- 1316 (Lord s, 23 Mar. 1838 ); lette
rs, etc.: London,
Times, 10 Mar. 1840, p. 5, col. 2; 12 Mar. 1840, p.
5, col. 6; 11
Apr. 1840, p. 6, col. 4; 14 Apr. 1840, p. 6, col.
6; 16 Apr. 1840,
p. 7, col. l; 17 Apr. 1840, p. 2, col. 6; 12 Aug. 1840,
p. 3, col. 3;
11 Sept. 1840, p. 6, col. l; 4 Nov. 1840, p. 4, col.
6;
Dest ructi on of the Exch equer Reco rds', Notes & Quer anon ., 'The
ies, lst. ser.,
vol. 12, p. 63 (1855 ); anon ., 'Mut ilated Exch equer
Reco rds', Notes !
Quer ies, 2d ser., vol. 1, pp. 285, 286 (1856 ).
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this inco mpet ently cond ucted busi ness is that
the dest ruct ion took
plac e unde r the exch eque r auth oriti es, the lord
s of the treas ury, just
as thes e anci ent reco rds were bein g tran sferr ed
to the lega l custo dy
of the mast er of the rolls by the Publ ic Reco rd
Offic e Act of 1838 . 283
Also it was in this same deca de that a serie s
of thef ts of exch eque r
reco rds was disco vere d. In the eigh teen th and
early nine teen th cent uries ,
T. Mart in and Crav en Ord 284 had appr opria ted to
thei r priv ate libra ries
vario us reve nue documents whic h appe aled to thei
r antiq uaria n inte rest s. 285
The stea ling of publ ic reco rds was fe1o niou s; 286
however, both of the
culp rits were dead befo re they were found out.
Publ ic and offi cial , pres sure mounted for the
cons truct ion of a
build ing spec ially desig ned for the pres erva tion
and cons ultat ion of all
of the publ ic reco rds. 287 The gove rnme nt, at last
, appro ved of the proj ect,
and betw een 1851 and 1856 the firs t part of the
pres ent Publ ic Reco rd

I

I

I

I
I

283. 'Rep ort to the House of Lord s on the Dest
ructi on and Sale of Exch eque r
Docu ment s,' Lord s Jour n. (1840) vol. 72, App.
N.L. Munby, The Form ation of the Phil lips Libr no. 5, pp. 237- 282; A.
ary :!l!2 to the Year 1840
(1954) pp. 104, 105; Oxf. Bodl . MS. Eng. Hist .
b. 207.
284. Crav en Ord, F.R. S., F.S.A ., was one of the
sworn clerk s from 1780 to
his deat h in 1832: ~.Q.~., vol. 14, pp. 1129 -1130
; see app. 4-E.
285. Evan s', Cata logu e of the Curio us and Valu
able Libr
Esg. , sold 25-27 June 1829 ; Evan s', Valu able Coll ary of Crav en Ord,
of Crav en Ord, Esg. , sold 25-2 9 Jan. 1830 ; 'Rep ectio n of Man uscri pts
orts to the House of
Lord s on the Dest ructi on and Sale of Exch eque
r Docu ment s,' Lord s
Jour n. (1840 ) vol. 72, App. no. 5, pp. 237 at
259 (qu. 815) , 271
(qu. 1127 ): Cata logu s Libro rum Manu scrito rum in
Bibl iothe ca Phil lipp ica
(1837) PP• 49-5 3 (nos. 3783 -386 8), 59, 60 (no's:
"
4089
-413 4); A.N.L.
Munby, The Form ation of the Phil lips Libr ary :!l!2
to the Year 1840 ,
pp. 51-5 3, 137, 153, 155.
286 . If the reco rd invo lved a judge ment of any
sort: stat . 8 Hen. 6 [142 9]
c. 12, s. 3, ~ · Realm vol. 2, p. 249; Co.
W. Hawkins, Plea s of the Crown (6th ed. 1787) Inst ., vol. 3, pp. 70-7 3;
vol. 1, book 1, chap .
45; see also Jone s v. Winckworth, Hard r. 111,
145 Eng. Rep. 406 (Ex.
1658 ) (con versi on of a reco rd); it was also cont
rary to the oath of a
sworn clerk : see App. 3- F.
287. E.g. Thomas, Note s (1846) pp. 124- 127; 'Rep
ort
the Dest ructi on and Sale of Exch eque r Docu ment to the House of Lord s on
s,' Lord s Jour n. (1840)
vol. 72 , App. no. 5, pp. 237 at 238; anon ., ' Reco
Quar terly Review, vol. 39, pp. 41 at 66, 67 (182 rds and Regi strat ion,
for the Erec tion of g_ Gene ral Reco rd Offi ce (1839); C.P. Cooper, Prop osal
2).
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Office was construct ed in Chancery Lane near Fleet Street. 288 The
exchequer equity records were moved there from Carlton Ride in 1858. 28 9
This functiona lly designed building was very efficient ly planned; however, the immense bulk of nineteent h century records, which was to
accumulat e, was not foreseen. Thus in the 1920's it was necessary to
move some of the less often consulted exchequer records 290 to the annex
of the Public Record Office in Ashridge Park, Hertfords hiTe.
equity

The records of t h e ~ side of the exchequer have survived virtually
I\
intact. Some miscellan eous loose pieces and a few individua l volumes have
been lost due to the occasiona l carelessn ess of the clerks who might
from time to time have taken them to the exchequer office for various
purposes but never returned them to their proper places. The general
preservat ion of the equity records is quite remarkabl e good fortune,
especiall y in the light of the losses in other departmen ts and the constant
danger of destructi on until they were safely housed in 1858.
In the sixteenth century there was an embezzlement of records in the
receipt of the exchequer in an attempt to destroy evidence of peculatio n: 91
lived in constant fear of

The equity records , as other record~ii:&8::&u eeL1a~at1~ fire. 2 92 Furthermo re,
Westmins ter Hall was on - the banks of .the River Thames, and the possibili ty
of floods was always present. 293 The records were never kept clean. They

288. Guide to- the Contents of the Public Record Office (1963) vol. 1, p. 2.
289. Q.lf. Rept. No. 20 . (1859) pp. xiii, 21-58.
290 . The pleadings (E.112), decrees 1673-1841 (E.130), orders 1664- 1842
(E.131), exhibits (E. 140), masters account books 1791-1842 (E.158l
memoranda rolls - loose membranes (E.160), petitions 1800-1841 (E . 185) ,
solicitor s' oath roll (E.200).
291. A.H. Anderson, 'Henry, Lord Stafford (1501- 1563) in Local and Central
Governme nt,' ]•.li·B·, vol. 78, pp. 225 at 234-242 (1963) .
292. Com. Journ., vol. 43, p. 531 (1788 ), vol. 44, pp. 548, 549 (1789); see
for the hazard at Carlton Ride: A.C. Ewaldt ' The Government Pigeon
Holes, ' Time, vol. 2, pp . 744 at 7l..J8 (1880 J.
293. E.g. that of 1629: Hutton 108, 123 Eng. Rep. 1135; see the petition from
the barons of the exchequer and the justices of the common pleas to the
treasurer and chancello r of the exchequer (1565-157 1) , which is printed
in the Q.,K. Rept . No. 2 (1841) App~ 1, pp. 23, 24.
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no doubt were eaten into by rats . 294 Also the documents were in danger
of careles s handlin g as they were taken from the Temple to Westm inster
and moved about from one part of Westm inster to anothe r . 295
Also at one stage, witnes ses used the exchequ er record rooms in
Westm inster as waiting rooms. However, in their boredom they tampere d
with the records of the court so that the barons had to order that the
witnes ses and jurors were no longer to be locked in these rooms because
of the destru ction to these records . 296
Althoug h the king ' s remembrancer had the officia l custody of the
records of his office, he had lost effecti ve contro l over them at least
as early as the beginni ng of the eightee nth century . The chief usher had
the keys to the rooms where they were kept, 297 and the sworn and side
clerks had establi shed an exclusi ve right to make searche s and copies. 298
Moreov er, if he had wanted to make any radica l changes respec ting them,
the king ' s remembrancer would have··,

had to have the permis sion of

the treasur y commis sioners . Theref ore, it is to be easily underst ood that
he should not really care about the records at all; he forgot about them
and let them rot in peace. Only the sworn and side clerks, assiste d by the
strong back of the bag bearer , handled the records . 299 No doubt an
occasio nal encoun ter with them in the record treasu ries assured the
dedica tion of the clerks to their task of making the calend ars. Moreov er,

294 . E.g . E. 163/24 /31/9.
295 . E. g. the careles s re- storage of 1822, see above .
296 . Genera l Order of 10 Feb . 1787 in W. Kirkby , Rules and Orders (1794)
p. 90.
297 . ' Report from the Committee Appoin ted to View the Cotton ian Library ',
(1732), Reports of Commons , vol. 1, pp . 443 at -514; Genl. Rept . Ree .
Comm. (1837) p. 163.
298 . Genl. Rept . Ree . Comm. (1837) , return of H.W. Vincen t , 26 Nov., 1832,
pp . 154 , 163; ]2 •.[. Rept . No . 1 (1840), pp . 52, 53, see also Northamptonshir e Record Office MS. F . H. 1190 .
299 . ' Report s from the Select Committee ' (1800), Reports of Commons , vol.
15,
p. 142.
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at least three of them, Adam Martin, Hutton Wood, and George Vanderzee ,
senior, were sufficien tly intereste d to make indexes to the various
300
records.
George Vanderzee , senior, was particula rly concerned with the
exchequer records during his long career in the king's remembran cer ' s
office. He was "one whose observati ons had been long attracted to matters
connected with the records generally ." 301 As a side clerk in 1793 he
superinte nded the re- storing . of the ;records when the western-m ost
exchequer buildings were removed. 302 In 1801-1806 he, William Kirkby ,
and John Caley3o 3 were put in charge of arranging and indexing the
records of the king ' s remembran cer ' s office. They sorted out the pleadings
and depositio ns and made calenders to the decree and order books . 3°4
His name does not appear in connectio n with the move of 1822, which
was criticise d as having been carelessl y and inefficie ntly done . 305
Perhaps if he had been in charge, it would have gone well and would not
have been the only removal to have been objected to . In 1831 he was
placed in charge of the move to the King's Mews.3° 6 In the next year
he, his son, Adlington , and John Trickey, the bag bearer, sorted out
some of the revenue documents . 307

300. For the indexes of Martin and Wood see chapter 4 , part 3- C; for
Vanderzee ' s Index see chapter 4 , part 3-B.
301 . Genl . Rept . Ree . Comm. (1837) return of H. W. Vincent , 26 Nov. 1832,
p. 154.
302 . ' Reports from the Select Committee ' , (1800) Reports of Commons, pp.
140, 142; it is to be noted that Vanderzee did much more work among
the records than any other clerk .
303. Q.![.] ., vol. 3, p. 703 ; A. N. L. Munby, Phillipps Studies , vol . 3, p. 98.
304. ' Commissions and Abstracts of Annual Reports of the Commissio ners on
the Publi c Records of the Kingdom ' (House of . Lords , 1807) , pp. 8, 11,
16, 18, 20, . 29.
305 . See above .
306 . Genl . Rept . Ree . Comm. (1837) , return of H. W. Vincent , 26 Nov., 1832~
pp. 154 , 164, 165.
307 . Genl . Rept . Ree. Comm. (1837 ) , pp . 164, 165 , 179, 180.
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Vanderzee devoted his entire career to the king's remembra ncer's
office. He was articled or admitted as a side clerk in 1783 and sworn
in 1820.3°8 He became the second secondary in 1832Jfirs t secondary in
1836~and died in 184o.309 He made his son, George Vanderzee , junior,
one of his side clerks in 1819. In addition to his routine exchequer
duties, Vanderzee made an index to the decrees from 1558 through 1675. 310
Also in 1807 he and J. Caley edited for the Record Commission Nonarum
Inguisitio nes in Curia Scaccarii , tempore regis Edwardi III. He was
well known for his accuracy, learning, and fidelity.3 11
It is during periods of transfer from one place to another that
records are in most danger of exposure to the hostile elements and of
loss by human negligenc e. It is no doubt due to the diligence of George
Vanderzee that these equity records remain intact today.
In theory the equity exchequer records have since the very beginning
of the jurisdict ion been in the legal custody of the king's remembran cers .
This custody was transferr ed to the master of the rolls in two complementary stages. First there was the Public Record Office Act, 1838, which
transferr ed all of the non-curre nt records. 312 Second was the act of
1841 which abolished the equity jurisdict ion of the court; this provided
for the handing over of all current books and docurnent s.3l3 The act of
1838 was repealed by the Public Records Act, 1958; by this latter act the
legal responsib ility for the records was transferr ed to the lord chancello r

308. F. Milne , ' Some Exchequer Officials in the Seventeen th Century,'
Home Counties Mag., vol. 3, pp. 276 at 279-281.
309. See app. 4- E; his will was proved in May 1837 : PROB.11/1879, f. 418.
310. IND. 16897.
311. F<litor's note in Colebrook e v. A.G., 7 Pri. 146, 146 Eng. Rep. 929 at
940 (Ex. 1819).
312 . Stat. 1 & 2 Viet. [1838] c. 94, s . 8.
313. Stat . 5 Viet . [ 1841] c. 5, s. 17.
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and the custody of them to the keeper of the public records. 314 Thus
the equity exchequ er records have always been in the proper custody of
some public official .
These records of the king's remembr ancer's office are public
documen ts;3l5 furtherm ore, this status is assured by statutor y declara316 This- is crucial since the
tion.
~Aprod uction of a public document from the proper officia l
legal

custody is sufficie ntl\evid ence of its genuinen ess, and it may be admitted
in evidence without further proof.317 The compara tive difficu lty of
proving in court the authent icity of a piece of paper which is four
hundred years old is obvious after a moment' s thought. In addition ,
public documents are admissib le in evidence as an exceptio n to the hearsay rule. 318 This is particu larly importa nt since all the persons connected with the exchequ er documents have been dead for centurie s.
The evident iary value of these records for the use of historia ns
is increase d by it being possible to account for the physica l location
and custody of the documents since they were made. The report in 1732
gave a descrip tion of the equity exchequ er records. 319 They were at that
time in their origina l location . A careful record of the subsequ ent

314. Public Records Act, 1958, stat. 6 & 7 Eliz. 2 [1958] c. 51, ss. 1(1)
and 4(5); see also H.C. sess. pap. 1953-54· (no. 457) vol. 11, p. 457.
315. Phipson on Evidence (llth ed. 1970) pp. 1720-172 3; Wigmore on Evidence
(3rd ed. 1940) vol. 7, sees. 2110, 2111.
316 • . Public Recoird Office Act, 1838, stat. 1 & 2 Viet. [1838] c. 94, ss. 1,
13; Public Records Act, 1958, stat. 6 & 7 Eliz. 2 [1958] c. 51, s. 9(2).
317. Phipson on Evidence (llth ed. 1970) pp. 1632, 1651, 1652, 1720-17 23;
Wigmore on Evidence (3rd. ed. 1940) vol. 7, sees. 2158, 2159.
318. Nokes on Evidence (3rd ed. 1962) p. 348; Wigmore on Evidence (3rd ed.
1940) vol. 5, sees. 1630 et seq.
319. 'Report from the Committee Appointe d to View the Cottonia n Library ,'
(1732), Reports of Commons, vol. 1, pp. 443 at 513, 514.
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relocat ions was made in 1793, 320 1831, 321 , 18353 22 and 1858.3 23 The
Public Record Office, of course, is the model of diligen ce in keeping
its class lists and shelf lists up to date. Thus the archive quality
of the equity records has been preserv ed.3 24

Part 5

The Language of the Court

Origin ally the court conduc ted its busine ss in two languag es. Latin
was used for the formal ities: patents , writs and endorse ments, formal
entries in the record s. All revenue and common law records had always
been in Latin, the interna tional tongue of the middle ages. The equity
pleadin gs, the interro gatorie s and deposi tions, and the decrees and
orders were in English . In fact, in the sixteen th and sevente enth centuries, bills in equity were called "Englis h bills"; this was to disting uish
them from the Latin common law bills of the revenue and plea sides of
the court.
The continu ed use of Latin was due as much to clerica l inertia as
as to the desire to exclude the laity from profes sional myster ies. The
traditi onal forms were copied with only the names, dates, and places
substit uted to accommodate each individ ual situati on ~ This was easier
than composing new writs or even transla ting the old ones; moreov er, the

320. 'Repor ts from the Select Commi ttee,' (1800) Reports of Commons,
vol. 15, pp. 136-15 5.
321. Genl. Rept. Ree. Comm. (1837) report of 1832, pp. 154-194 .
322. Q.[. Rept. No. 2 (1841) pp. 67-69; Q.!. Rept. No. 3 (1842) pp. 5,
6, 8-13, 20-24; 'Summary of Records from Carlton Ride ': OBS.691.
323.

12·!·

Rept. No. 20 (1859) pp. 21-58.

324. For genera l comments on archive s, see H. Jenkins on,:!_ Manual of
Archive Admin istratio n (rev. ed. 1965); see also C.P. Cooper, An
Account of the Most Import ant Public Records (1832) chap. 2; H. Hall,
Studies in English Offici al Histor ical Documents (1908).
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old forms were tested, known to be efficaci ous, and judicia lly approved .
It was also safer. A new form would, no doubt, have been challeng ed,
and, if the defense were unsucce ssful , the innovato r would probably

111

have been liable for damages or at least officia l censure . Furtherm ore,
it never has been the temperam ent of or for that matter the duty of
the petits fonction naires, who handle forms and formali ties, to innovate
or to exercize much discreti on. On the other hand, there was a financia l
motive to remove their duties as far as possible from the understa nding
protect

of average people and thereby tol\thei r monopo listic position .
The use of Latin and French in the common law courts was defended
in the first part of the seventee nth century as a technic al vocabul ary
which could not be abandoned without the loss of the concise and settled
definiti on of English legal concept s. 325 This argumen t, however, erroneously equates vocabul ary with languag e.
This situatio n was one of the anachron isms attacked by the reforme rs
during the Interreg num. On 22 November, 1650, an act was passed requirin g
that English be the only language used in the courts. 326 The exchequ er
court records show that this act was put into practice immedia tely.327
I

The writs and en 1 ·r.bs are in English alone througho ut the remaind er of
the Interreg num period. Upon the restorat ion of the monarchy in 1660,

325. Holdswo rth, H_.] •.1_., vol. 2, pp. 481, 482, and referenc es cited.
326. Firth and Rait, vol. 2, pp. 455, 1156; see also vol. 2, pp. 510, 511
(Act of 9 Apr. 1651). This was one of the few legal reforms that
the utopians of the time were able to actually accompl ish: G. Smith,
'The Reform of the Laws of England , 1640-16 60,' Univ. of Toronto
Quart., vol. 10, p. 469 at 479 (1941); D. Mellink off, The Language
of the Law (1963) pp. 126-130 and works cited.
327. See also Willis v. Bond, Style 260, 82 Eng. Rep. 694 (K.B. 1651) and
White v. Keblewh ite, Style 261, 82 Eng. Rep. 695 (K.B. 1651) in regard
to complian ce in the court of the upper bench; cf. s tat. 39 Edw. 3
l1362] st. 1, c. 15, Stat. Realm, vol. 1, p. 375, which was never
put into effect: Mellink off, Language of the Law, pp. 111-114 .
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an act was passed which continued the "pretended act" of 1650 in force
until 1 August, 1660, at which time the courts returned to their
.
328
status guo ante.
This return to the use of Latin can be explained best in the light
of the emotion of the Restoration. In their enthousiasm to eradicate every
bit of the Cromwellian dictatorship, the royalist Parliament discarded
this beneficial measure along with the innovations they considered evil .
There was also the conceptual difficulty of an act which had been passed
by an assembly which str1ctly speaking was not a constitutional parliament
and which had never received the royal assent. The results of this
thoughtless reaction continued until 1733. In 1706 the Lords passed a
bill which would have abolished the use of French in the law courts, 329
but it foundered in the Commnns .
In 1731 an act was passed which required the courts to use only the
English language after

25 March, 1733. 330 This act was the same in sub-

stance as the act of 1650. The motivation behind its passage was the
confusing use of Latin and French in criminal proceedings, in which the

328. Stat. 12 Car . 2 [1660] c. 3, s. 4, Stat. Realm, vol . 5, p. 180; however, the form of letters patent was to be immediately the same as
before according to section 8 of this act.
329. Lords Journ. , vol. 18, p. 295 (1706).
330. Stat. 4 -Geo. 2 {1731] c. 26, s. l; also stat. 5 Geo. 2 [1732] c. 27.
See also stat. 6 Geo. 2 [1733] c. 14, s. 5, which in effect recognized
that some Latin names of writs, e.g. subpoena, capias, cannot be
usefully translated due to the lack of English equivalents; such words
had been absorbed into the English language, but because of their
Latin origins and appearances someone might have been tempted to
prosecute an action for it under the act of 1731; to preclude harassment,
the clerks no doubt procured this preventive statute. Mellinkoff in
The Language of the Law at page 134 states that this latter statute
"emasculated" the first, but there is no evidence at all that this
occurred in the exchequer; the change to the English language and the
italic hand was immediate and complete throughout the records .
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laity part icipa ted as juro rs. 331 By this time
the inns of cour t had
been defu nct as teach ing inst ituti ons for many
year s;33 2 thus the
prac ticin g barr ister s were them selve s only poor
ly grou nded in law Fren ch.
More over, at the begi nnin g of the eigh teen th centu
ry new bran ches of
the law were shoo ting out with new conc epts whic
h were Engl ish orig inall y~3 3
Even so there were prot ests from the trad ition
alist rear guar d.33 4
In 1879 the acts of 1731 and 1733 were repe aled
by the €ivi l Proc edur e
Acts Repe al Act, 1879, whic h disbu rden ed the colle
ction s of statu tes
in forc e of arch aic mate rial and at the same time
proh ibite d the revi val
of the form er prac tice. 335 The act of 1879 has
itse lf been repe aled by
the Stat ute Law Revi sion Act, 1958 ,336 but the
revi val of the use of
Lati n and Fren ch is proh ibite d by forc e of the
Inte rpre tatio n Act, 1889? 37

331. Comm. Jour ., vol. 21, pp. 622, 640 (173 0).
332. W.S. Hold swor th, 'The Disa pp.e aran ce of the
Educ ation al System of
the Inns of Cou rt', Univ. of Pa. Law Rev. , vol.
69, p. 201 (192 1);
Mell inko ff, Language of the Law, p. 132.
333. Hold swor th, 1!.)2.1!_., vol. 6, pp. 571, 572 (192 4).
334. Foss , Judg es, vol. 8, pp. 77, 78; Mell inko ff,
Language of the Law,
pp. 133- 135 and works cited .
335. Stat . 42

&

43 Viet . [1879 } c. 59.

336. Stat . 6

&

7 Eliz . 2 [ 1958] c. 46, s. 1.

337. Stat . 52

&

53 Viet . [188 9) c. 63, s. 38 (2) (a) and (b).
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CHAPI'ER 4:

PROCEDURE AND RECORDS

Part 1

Pleadings

Section A - Bills of Complaint
The equity bill of complaint was in the nature of a petition. It
was a request addressed to the judge to hear the case and to do justice
to the disputant s. In the old common law courts of the common pleas and
the king's bench, a lawsuit was normally initiated by the command of the
king which was embodied in an original writ made out in chancery; this
command ordered the sheriff to have the party against whom it was directed
to appear in court where the common law judges were required to hear and
decide the case. 1 Since writs did not lie against the monarch, 2 the only
way for redress from the crown was by means of a bill of right or a
petition of right exhibited in the chancery. These bills were to protect
common law rights (though writs were more often used) and were in Latin;
they were put in chancery because the chancello r administe red the judicial
aspects of the royal prerogati ve. These proceedin gs were on the common
law side, the Latin side, of the court of chancery. When the equity side
of the chancery arose in the fifteenth century, the pleading was done in
the vernacula r, which was by the end of that century English. Thus bills
exhibited on the equity side of the chancery were known as English bills
in contradis tinction to the older Latin bills. They were completel y

1. In the period immediate ly following the Norman conquest writs were only
granted upon a petition to the king; they were delegated to the chancellor when they became too numerous to be handled by the king or the
council; after about a hundred years the practice became settled, patterns
of writs were formed, the procedure was institutio nalized; by the end
of the twelfth century there was no petition to the. king or the chancello r
to issue a writ; the writ was available as a matter of right from the
minor chancery officials upon the payment of a fee.
2. Bracto.n ; .: f. 5b.
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different in form as well as substance from<.the Latin bills, as was
equity procedure from common law procedure . The former was often referred
to as procedure by English bill. The term English bill was taken by the
court of exchequer when it began to use equity procedure s. It was also
appropria te for the exchequer because the older common law informati ons
on the revenue and plea sides of the court were in Latin; now they
could be called Latin informati ons as opposed to the English informati ons
on the equity side. 3 The only similarit y between Latin and English bills
was that they were drafted as requests rather than commands.
The English or equity bill of complaint was the first pleading in
a suit in equity. When a suit was begun by the attorney general on behalf
of the crown, th±s pleading was called an informati on; the'.king was not
asking a favor of the court but was directing his court to hear the case.
The opening and closing formulas were slightly different , but otherwise
in form and entirely in substance , an informati on was exactly the same
as a bill of complaint exhibited by a private party. Informati ons could
be initiated by the attorney general upon official knowledge or at the
relation of(~ relatione ) a private person. This latter type of information was in the .name of the attorney general but under the cGntrol of
the relator and treated by the court in the same manner as a private
4
complaint . Also a private person could exhibit an informati on gui taro
in his own .name; such an informati on sought to protect at the same time
the rights of the crown as well his own rights.

3. Fowler, Practice (1795) vol. 1, p. 117.
4. Fowler, Practice (1795) vol. 1, pp. 117-119 citing Mitford, Pleadings
in Chancery (2d ed. 1787) pp. 7, 90-92; Turner, Epitome (1806) pp.
17, 18, citing Fowler and Mitford.
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These various types of informati on are to be found in the exchequer
in the second half of the sixteenth century. Official informati ons by
the attorney general were fairly common during the latter half of the
reign of Elizabeth I . 5 Informati ons were put in also by other royal
officials , e.g. bailiffs of royal manors 6 and exchequer collector s. 7
These sought judicial action solely on behalf of the crown. These royal
officials sued in their own names with only general reference s to the
crown; the complaint s

were usually signed by the plaintiff s rather

than by counsel. As the exchequer procedure became settl.ed, this type
of informati on was no longer used; if the official had no personal
interest in the outcome of the suit, he sent the matter to the attorney
general who thereupon prosecute d the suit in his own name. The earliest
complaint which is in the form of an informat ion~ rel. which the author
8
has seen is dated 1609.
Bills which are in substance informati on gui tarn are not unusual
in the sixteenth century. However, only a few have the English version
of the gui tarn formula.9
Thus it would seem that the use of informati ons in the sixteenth
century exchequer was in an early and undevelop ed stage. In the days of
Queen Elizabeth bills of complaint , informati ons gui tarn, and official
informati ons were used ·' almost interchan geably.

5. E.g. A. G~ v. Bostocke, E. 112/5125 (1578); A.G. v. Beaple, E.112/10/9
(1579); A.G. v. Ruse, E. 112/4/2/1 (1585); A.G. v. Englefiel d, E.112/
2/68 (1589); A.G. v. Graunge, E.112/44/ 38 /l (1590) .

6. E.g. Cooke v. Hawker~ E. 112/G~/3 ~/~-(~ l); ferrott .v. Crystmas, E.112/
36/26 (Oxford) (1571J; Perot v. ·Parr~ E.112 /1/5/1 (1581) .

?. E.gt Leeke v. Price, E.112/62/ 5/1 (Pembroke) (1564~1572).
8. E.g. A.G. ex rel. Murray v. Musgrave, E.112/112 /133 (1609).
9. E.g. Glastor v. Midleton, E.ll2/5/3 1/l (1571); Cornewall ys v. Clynkett,
E.112/3/6 2 (1595) .
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When the distinc tions among the types of initia l pleadin gs had
been settled in the sevente enth century , it appears that inform ations
were used when the plaint iff accoun ted directl y to the crown. The
jurisdi ction was the debt due directl y to the crown; this case would
have been handled on the revenue side of the court if an equitab le
remedy had not been needed . When the plaint iff was a farmer of royal
revenu es or a tenant of the monarch, he sued by bill of compla int. The
jurisdi ction in this case was the indire ct intere st of the crown in
the solvenc y of its own debtor s. Here the plaint iff was a debtor to
the crown; this was the same thing as the guo minus jurisdi ction of the
plea side of the court, w~ere the action would been brough t had an
equitab le remedy .n ot been require d. Wrongs which affecte d the crown
directl y or indire ctly was the basis of the distinc tion betwee n inform ations and bills of compla int. Common law inform ations had nothing to do
with the equity side of the excheq uer; they were for the most part
inform ations gui tam based upon penal statute s and could be prosecu ted
in the revenue or the plea sides of the court. 10 One must be aware of

. I

their existen ce because some of the records of the king's rememb rancer's
11
office
cover both the equity side of the court and also that part of
.
12
the revenue side which was in the king's rememb rancer's office.
Bills of compla int, like all other pleadin gs, were engros sed o,n
parchm ent. However, a small number of bills on paper are to be found
among the files of the sixteen th century pleadin gs. The regula rity of

10. There could be no suit in equity on a penal statute : Anon., 3 Leon.
204, 74 Eng. Rep. 634 (Ex. 1588).
11. E.g. the appeara nce books (E.107) ; the memoranda rolls (E.159) .
12. Caveat: "bills of intrusi on" might be common law actions : see above,
chap. 2, n. 13.
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these paper bills and the lack of other types of pleading on :..paper
·suggest s that this phenomenon is more than a manifes tation of the not
yet settled practice of the court or the ignoranc e of solicito rs. These
paper bills were addresse d only to the lord treasure r. They were not
signed by counsel, but process was endorsed ; perhaps prior approva l
of the court made approva l by counsel unneces sary. They were not mere
rough drafts because they were written single spaced. About half of the
paper bills were not engrosse d on parchme nt, 13 but those that were copied
were engrosse d with a proper address and were occasio nally expanded . 14
Were these paper bills private petition s to the lord treasure r
supplica ting the use of his court for private suits or are they remains
from the normal clerica l procedu res, which were kept because the fiat
for process happened to be endorsed on them? Perhaps country solicito rs
sent paper petition s to the sworn clerks in the king's remembr ancer's
office, who then engrosse d them on parchment and procured the signatur e
of counsel and the fiat. The paper bill was then discarde d unless there
was some cause to the contrary such as the endorsem ent of the fiat upon
it. Perhaps this was a means of conducti ng the pleading without coming
to Westmin ster. 15 These specula tions are supporte d by the fact that in
1645 it was the sworn clerks who asked parliam ent how the bills should
be addresse d. 16 The only referenc e to paper bills which has been found
is an isolated remark by Fowler17 that they were to be signed by counsel.
In any case, it seems clear that in the nineteen th century the parchme nt

13. E.g. Clerke v. Kyste, E.112/ 59/2/1 (Carmar then) (1572); Browne v.
Colby, E.112 / 42/ 49 /1 (1580); Nesbet v. Foster, E.112/50 /59/2 (1579);
Norris v. Gittins, E.112/6 0/28/1 (1588).
14. E.g. William v. William , E.112/5 9/3 (Carmart he~) (1583); Horner v.
J ackson~ E. 112/51/1 64 /2 (1586); Skott v. Phillips , E.112/52 /349/ 4
(1588); William s v. Humphrey, E.112/61 /26/1 (Flint) (1598).
15. In one case, Bishop of Coventry v. Leveso.n, E.112/41 /2 (1572-15 76),
there is a paper answer, replicat ion, and rejoinde r with engrossm ents
of the answer and replicat ion.
16. Lords Journ., vol. 7, p. 426.
17. Practice (1795) vol. 1, p. 36.
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engro ssmen ts were made outsid e of the court by the plain
tiff's solic itor
18
or couns ei.
Certa inly the norma l proce dure from the begin ning of the
equit y juris dicti on was to engro ss all plead ings on parch
ment.
The form of the exche quer equit y bill was the same as the
chanc ery
equit y bill; 1 9 there were, of cours e, a few sligh t modi ficati
ons in the
form alitie s in order to make it appro priate to the exche
quer. The same
20
basic form was used in all of the other equit y court s as
well.
The first part of an equit y bill was the addre ss to the
judge s.
This was in two sectio ns. The first sectio n of the addre
ss was writt en
at the top of the bill separ ate from the body of the comp
laint; in the

18. See H. C. sess. pap. 1822 (no. 125) vol. 11, pp. 99 at
llJS; Linco ln's
Inn, MS. Misc. 310 (1820) 2d retur n, 30th. ans. and 43d
ans.
print ed

19. ForA~l"ffiea examp les, see J. Bayley~ ed., Calen dars of
the Proce eding s
in Chanc ery in the Reign of Queen Eliza beth (Ree. Comm. 1827)
pp. cxxxi ii-cxl v, examples from 1550- 1600, they do not conta vol. 1,
or interr ogati ng parts . G. Wrott esley and W.K. Boyd, eds., in charg ing
Early
Chancery Proce eding s, "Win. Salt Arch. Soc., N.S., vol. 7,
pp. 240-2 93
(1904 ); vol. 9, pp. 1-241 (1906 ); vol. for 1926, pp. 59-15
0
for 1931, pp. 121-2 31 (1933 ); vol. for 1938, pp. 3-201 (1938 (1928 ); vol.
): examples
from 1377- 1509, 1558- 1600.
20. For printe :i examples from the star chamber, see C.G.
Bayne
Dunham, eds., Selec t Cases in the Counc il o f ~ VII (1958and W.H.
) Seld.
Soc. vol. 75 for 1956, pp. 123-1 25, 129-1 31, 134-1 36, 138-1
40,
151-1 53:
Examples from 1500- 1505; I.S. Leadam, ed., Selec t Cases
in ••• the
Star Chamber (1911) Seld. Soc. vol. 25 for 1910, vol. 2:
examples from
1509- 1544; G. Bradf ord, ed., Proce eding s in the Court of
the
Chamber in the Reign s of Henry VII and Henry VIII, Some rset Star
Ree. Soc.,
vol. 27 "[J:911); R. Stewa rt-Bro wn, ed., Lanca shire and Chesh
ire Cases
in the Court of Star Chamber, Ree. Soc. for Lanes . and Chesh
ire, vol.
71 (1916 ): examples from 1509- 1547; W. Brown, H.B. McCa ll,
and
J.
Liste r, eds., Yorks hire Star Chamber Proce eding s, Yorks .
Arch. Soc.,
Recor d Ser., vol. 41 for 1908 (1909 ), vol. 45 for 1910 (19~1
for 1913 (1914 ), vol. 70 for 1926 (1927 ): examples from 1485-), vol. 51
1547.
From the court of reque sts: I.S. Leadam, ed., Selec t Cases
in the Court
of Reque sts U±2Z,-l.2.§.2 (1898) Seld. Soc. vol. 12 for 1898.
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excheq uer it consist ed of the followi ng standar d formula : "To.£:. ] .
Lord High Treasu rer of England ,

£·12·

Chanc$ llor of her ma.jest y ' s court

of Excheq uer, ~.,E. Lord Chief Baron of the ~ court, and to the rest
of the barons there . 1121 This formula was used from the early period of
the history of the jurisdi ctio.n22 but was .not used exclusi vely until
after the office proced ure was settled about 1585 . Before its use became
rigid and invaria ble, almost all variati ons were possib le in regard to
which officia ls might be .named. In additio n to the combin ations possib le
with the person s funcluded in the normal address , the under- treasu rer,
wa:s occasio nally mention ed. 23 The under- treasu rer , however , had no

I

judicia l duties ; after 1592 this office was always held in conjun ction
with the chance llorshi p of the excheq uer . 24 Occasi onally in the early
period the address mention ed other positio ns held by one of these officer
s,
e . g. that Sir Walter Mildmay was a privy counci llor; these superf luities
do not occur after about 1580, except that in the sevente enth and eighI 1'

tee.nth centur ies the chance llor of the excheq uer is freque ntly mention ed
as under- treasu rer also: "•••

£•12•

chance llor and under- treasu rer of his

ma.jest y ' s court of exchequ er at Westmi nster • •• " When the office of
treasu rer was vacant or in commis sion, the bill was address ed only to
the chance llor the excheq uer , the lord chief baron, and the other barons 25
.

21. The Compleat Sollic itor (1666) p. 387 ; The Compleat Clerk in Court
(1726) p. 157 ; Fowler , Practic e (1795) vol. 1, p. 28 .
22 . E. g. Hawter v. Longworth, E. 112/36 /28 (Oxford ) (1561- 1572).
23. E.g . Pawlet t v. Woodhouse , E. 1I 2/29/2l.J,/1 (1564); Stockeham v. Russel
l,
E. 112/34 /39 (1558-1566); in one bill the attorne y genera l was include d
in the address : La:ngrake v. Heathe , E. 112/2/3 7 (1567 ) .
24 . See above , chap. 3- 1- B.
25. E. g. Lord Norris v. Lord Seymour , E. 112/3/9 8/1 · (1599) in the va cancy
followi ng the death of Burghle y; for examples when the treasur y was
in commission, see The Compleat Clerk in Court (1726) p. 157; Fowler ,
Practic e (1795) vol . 1, p. 28 .
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During the 1640's and 1650's when the offices of treasure r and chancellar of the exchequ er were both consider ed vacant by parliam ent,
bills were directed to the barons only. 26
The second section of the first part of the bill, the address, was
body

,..

the opening phrase of the~ of the bill. There was no rigid formula;
anything appropr iate to a petition would do. The followin g example is
typical of the sixteent h century: "In most humble wise showeth and
complai neth unto your good Lordship ••• " In the seventee nth and eightee.nth centurie s the usual opening was "Humbly showeth unto your Honors
••• " Private infonna tions began with some such words: "Inform eth in the
behalf of ~ sovereig n Lady the Queen's Ma,jesty ••• 1127 "In most humble
wise complain ing sh'oweth and informe th ••• 1128 "Humbly showeth unto this
honorab le Court ••• 11 29 "Humbly sheweth and informe th your honors your
humble supplya nt Thomas Cornewa llys Esquior gromepo rter of her Majesti es
househo lde aswell for and on the behalfe of her highnes as for him selfe
••• "30 The followin g are examples of the corrrrnencement of officia l
informa tions: ''Humble sheweth and informe th your Lordship s .2!l her ma,jesties behalf Edward Coke Esquire her highnes Attorney general l, ••• 1131
"Sheweth unto and Informe th your Honours Sir Philip Yorke Knight his
Majesty s Attorney General for and.£!:!. behalf of his Majesty ••• 32 The

u

custom arose in the l ate seventee nth century to address the bills to
"your lordship " if one of the judges was a peer, otherwis e to "your

26. Lords Journ., vol. 7, p. 426 (1645).
27. From Wright v. Pigott , E. 112/3/2 0/1 (1572-15 76) .
28. From Beeke v. Fytche, E.112/ 3/25 (1572-15 76) (plaint iff was lessee
of the crown).
29. From Taverne r v. Goodrich , E.112/3/ 60 (1594) (plaint iff was a royal
surveyo r).
30. From Cornewa llys v. Clynket t, E.112/3 /62 (1595) (plaint iff was a lessee
of the crown).
31. From A.G. v. Aunesley , E.112/3/ 97 (1599).
32. From A.G. v. Thurgood , E.112/10 79/13/1 (1732).
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honors . 11 33 In the sixteen th century before the barons were serjean ts,
they were often address ed as "your master ships, 1134 but this does not
seem to have been a regular custom.
The second part of the bill consist ed of the name of the plaint iff,
his town or parish and county or boroug h, and his social status;
occasio nally his occupa tion was also include d to aid the identif ication .
"••• your daily orator A.B. of the town of X in the county of Y esquire
••• "; "••• your poor and humble supplia nt,:&.]. . of the parish of_! in
the county of

.! gentlem an ••• " If the plaint iff were suing as an admini -

strato r or an executo r, this would also be noted here.
After the stateme nt of the plaint iff's name came the stateme nt of
the jurisdi ction of the excheq uer court. In the sixteen th century this
part was not always include d in the bill, but when it was, it usually
stated that the plaint iff was the bailif f of a royal manor or the farmer,
tenant, or lessee of the crown. In the sevente enth century , that is
after 1649 when the fiction al jurisdi ction was establi shed, it was here
that were placed the magica l, non-tra versab le words of jurisdi ction,
II

... debtor and accountant to his ma.jesty

~

}2y the records of this

honora ble court and otherw ise it doth and may appear ••• " This was a
rigid formula ;35 and its appeara nce has been used as the major piece of
evidenc e in the determ ination of the date of the establi shment of the
purely fictive excheq uer equity jurisdi ction. The pretenc e was strictl y

33. The Compleat Clerk in Court (1726) p. 156.
34. E.g. in Hewet v. Lord Ds.cres (1557); Mantel l v. Mayor of Wickham
(1558); transcr ibed below in app. 5.
35. Fowler , Practic e (1795) vol. 1, p. 29; Turner, Epitome (1806) p. 2;
The Compleat Sollic itor (1666) p. 389, which is substa ntially the
same but with minor verbal differe nces; Bohun, Practis ing Attorne y
(1724) p. 306, (4th ed. 1737) vol. 2, p. 238; Barton, Histor ical
Treatis e (1796) p. 30.
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maintaine d to the very end, and it must always have been alleged that

all of the plaintiff s and all of their predecess ors in interest were
debtors and accountan ts to the crown.36
However, in the sixteenth century and in the first half of the
seventeen th, there must have been a genuine foundatio n to the exchequer
jurisdict ion. In approxim ately one half of the bills filed in the sixteenth century, there was a direct statement of the grounds of the
jurisdict ion of the court. In the other half it was apparent from the
statement of the facts of the case that the plaintiff was a debtor,
officer, farmer, accountan t, or tenant of the crown. If there was no
genuine royal interest in the suit, it could be dismissed upon a demurrer
. . dic
" t ion.
•
37
or pea
t o th e Juris
1
Following these prelimina ries came the statement of the facts of
the dispute upon which the claim was based. The statement of the claim
was always in two sections. The first was introduce d by the words" •••
that whereas ••• "; it was a cum clause in the nature of a preamble. The
second part began with "

...

.§2. it is, right honorable Lord, that ••• "

The first section stated the rights of the plaintiff ; the second set
forth the interfere nce by the defendant with those rights. This was the
stating part , the main part of the bill.
The next part of the model equity bill in chancery would be the
charge of confedera cy, in which the defendant was accused of riotously
combining with a large number of unknown but powerful and lawless persons
to intimidat e the local juries so that justice could not be had at the
common law. No exchequer bill filed before 1572 contained a charge of

36. See e . g. Swan v . Porter, Hardr . 60, 146 Eng. Rep . 380 (Ex. 1656) .
I!

37. See above, chap. 2.

I
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confed eracy, nor has the author seen one from a later period .
They were
used in the early days of the equita ble jurisd iction of the court
of
chance ry in order to bolste r the jurisd iction of that court . By
1550
they were archai c. However, Mitfor d, and Fowler follow ing him,
stated
that this part was commonly used in the late eighte enth centur
y though
.
8
it was unnec essary .3
In the fully develo ped bill, a chargi ng part follow ed the charge
of confed eracy. The chargi ng part consis ted of a refuta tion of
the defenses which the defend ant might make; the purpos e of this part was
to enlarge the scope of discov ery to includ e the defend ant ' s case . 39
This
evaded the genera l rule that the scope of discov ery was limite
d to the
proof of the propon ent ' s case. However, no chargi ng parts were
put into
the excheq uer bills filed before 1572, and the author has not
seen any
from the sixtee nth or sevent eenth centu ries . Their rise and inclus
ion
in excheq uer bills probab ly took place in the eighte enth centur
y. In
conne ction with the develo pment and inclus ion of this and the
precee ding
part in the bill, it should be recall ed that lawyer s, clerks ,
and excheque r offici als had their fees regula ted accord ing to the length
of
the variou s docum ents they handle d .
The next sectio n of the standa rd eighte enth centur y compl aint
was
the statem ent of the equita ble nature of t he bill and its propri
ety
vis-i- vis the equity jurisd iction of the court . In the sixtee nth
centur y
excheq uer this sectio n was usuall y not presen t , being absen t from
perhap s
three quarte rs of the bills filed . In additi on to the injust ices
allege d
in the statin g part , the plain tiff gave here the reason s why he
needed
38 . Mitfor d, Pleadi ngs ( 2d ed. 1787 ) pp. 40 , 42 ; Fowler , Practi
ce (1795)
vol. 1, p. 29 .
39 . Fowle r, Practi ce (1795) vol . 1, pp. 29, 30, follow ing Mitfo
rd, Pleadi ngs
(2d ed . 1787) p . 42 .
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to invoke the equity jurisdi ction of the court. A few rare cases
asserte d the poverty of the plaint iff and the wealth and power of the
defend ant. More frequen t were allegat ions that the defend ant had deeds
or charte rs which the plaint iff needed to prove his case. A set
formula had to be used in order to show that the common law action of
detinue of charter s would not lie: " ••• your said orators do not know
the certain parcel ls of writing s neithe r the number£!:_ quality . of the
~

belong ing to the said messua ge and teneme nt neithe r wherein they
~ - contain ed in bag or box enseale d ~ chest locked ••• 1140 Anothe r
statem ent which was also concern ed with the lack of evidenc e dealt with
the absence of witnes ses which was to be remedie d by an answer under
oath. The followi ng phrase appeare d in the sevente enth century and later
with enough regula rity to sugges t that it was added in order to bolste r
the equity jurisdi ction withou t any genuine referen ce to the actual
situati on: "••• the witnes ses that could and would prove the premis ses

~

either dead

~

dwell in remote places beyond the

~

••• 1141 Many

bills simply state here that the actions of the defend ant were" ••• unjust
and contra ry to equity and good conscie nce ••• 1142 Most of the bills in the
sixteen th century omitted this section entirel y and relied solely upon
the existen ce of the equity jurisdi ction which was implic it from the
stateme nt of the facts. However, there must always have been a genuine
equity jurisdi ction either implic itly or explic itly stated. If the bill
wanted equity, it would be dismiss ed to the excheq uer office of pleas} J

40. From Wright v. Sturdye , E. 112/50 /82/1 (1581).
41. From Gomes v. Humphreys, E.112/5 88/10/1 (1685).
42. See Fowler , Practic e (1795) vol. 1, p. 30, followi ng Mitford , Pleadin
gs
(2d ed. 1787) p. 43.
43. E.g. Anon., 3 Leon. 204, 74 Eng. Rep. 634 (Ex. 1588).
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The interrog ating part came next. This consiste d of a list of
question s based on the stating and charging parts which the defenda nt
was required to answer specific ally. None of the bills filed before
1572 containe d a proper interrog ating part or interrog atories. However,
in two cases44 the bill was more or less in the form of interrog atories
called articles which were answered seriatim . In the sixteent h century
case of Noble v. Falke45 there appears to have been sent along with the
bill of complai nt a separate list of "article s" or interrog atories to
which the defenda nts and witnesse s made their answer in the country;
unfortu nately only the answer and depositi ons have survived .
In the seventee nth century and later, the interrog ating part was a
regular part of the bill. In theory this section should not have been

I"
Ii

needed since the defenda nt was placed under obligati on by the subpoena
to answer fully to the entire bill. However, it was and is the natural
tendancy of defenda nts to give plaintif fs the least amount of informa tion
possible . If the defenda nt should fail to make a sufficie nt answer and
be ordered to put in a further answer, there was no serious loss. The
defenda nt would be put to the minor expense of paying costs to the plaintiff and fees for the further answer. In order to try to get a full and
sufficie nt answer the first time, plaintif fs began insertin g interrog atories~6
The result was a duplica tion of materia l in both the bill and the answer,
but it did make it more difficu lt for the defenda nt to evade his duty
to answer sufficie ntly.
44. Walesto n. v. Calfehi ll (1522) and Tenants of Berkham pstead v. Rector
of Asbridge (1531); see also Roberts v. White (1549); in app. 5.
45. Transcri bed below in app. 5.
46. Fowler, Practice (1795) vol. 1, pp. 31-33, followin g Mitford , Pleading s
(2d ed. 1787) pp. 43-45; N.B. that I have changed my opinion as to the
origin of interrog atories as having come from Romano- canonica l procedu re
as stated in Bryson, Interrog atories and Depositi ons in Va. (1969)
pp. 10-12.
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The bill ended with prayers for process and for relief and with
a g rateful' flourish. The following example shows the prayer for a
subpoena and for general relief and the ending of a typical bill:
"• •• May it therefore please your good lordships to grant unto your
said poor orator the queen's ma.jesty's most gracious writ of subpoena
to be directed unto the said!·~· ,

.£.]2.,

and~·!'.'.· commanding them and

every of them at~ certain day and under~ certain 1 pain to appear before
your honors in this honorable court then and there to answer to the
premisses and to stand to and abide such further order therein ~ unto
your honorable lordships shall be thought meet and convenien t, And your
.£2.2!. orator shall daily~ to God for your honorable lordships health
with much increase of honor. 1147
form

The prayer for process was a fairly standard /\~ from the beginning
in the sixteenth century: "•••Inte nder considera tion whereof it may
please your good lordship to grant the queen's most gracious writ
subpoena to be directed to the said!·~· commanding him

EX

of

the~

personall y to appear before your good Lordship in the queen's said court
of exchequer at~ certain day and under~ certain ~ therein to be
limited ••• " The subpoena to appear and answer, the sv:bpoena ad respondendurn,
was the general process of the court and was the writ usually requested .
It was frequent that the plaintiff wanted the court to make the
defendant do. something or cease doing something before the case was heard
and an injunctio n was therefore prayed. Occasiona lly a commission of
inquiry was desired. 48 In Garbraye v. Cokeburne (1558-157 2) 49 the plaintiff

47. From Hayle v. Wheler, E.112/1/1 8/1 and 3 (1585).
48. E.g. Lacye v. Welles, E.112/63/ 371 (1559-157 2); Harte v. Oldeswort h,
E.112/15/ 81 (1568); Appowell v. Earl of Pembroke, E.112/29/ 15 (Monmouth)
(1566-157 2).
49 . E.112/23/ 89/1 and 2 (1558-157 2).

II

prayed for a prohibi tion to the court of arches, a subpoena , and an
injuncti on in a dispute over tithes. The petition of Ryes v. Corbet
(1560-15 66)5o was for a certiora ri to the court of the marches of
Wales. A writ of attachm ent was requeste d in A.G. v. Bostocke (1578)51 .
The attorney general in !.Q. v. Ruse (1585) 52 prayed a writ de
perambu lacione faciendo and a writ of subpoena in the nature of a scire
facias. Other writs, no doubt, were also sought.
In many of the earlier bills, the prayer was simply for "process "
or that the defenda nt might'·be "called into court." In these cases a
subpoena ad respondendum was issued.
As early as the sixteent h century, one of the privileg es of the
peerage was that peers were summoned to court by letters missive instead
of writs of subpoen a. 53 However, the formula of the prayer for a letter
missive does not seem to have been settled until the seventee nth century.
The followin g confused example of a prayer for one requests it to be
"under a certain pain", but the basic theory of letters missive was
that the defenda nt would appear volunta rily once he had received notice
of the suit; this was the honorab le thing to do. Presuma bly the court
in this case issued the letter in the standard from. This bill also
gives an example of a prayer for a subpoena duces tecum, that the defendant produce somethin g in court. " ••• may it therefor e please your
honours the premiss es consider ed to grant the Queen's ma.jesty 's writ
of subpoena to be directed to the said Henry Earl of Sussex, .Q£ otherwis e

50. E.112/5 9/4 (Carmart hen) (1560-15 66).
51. E.112/5 /25/1 (1578).
52. E.112/4 /2/1 (1585).
53. For the 17th century, see Compleat Sollicit or (1666) p. 390.
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]2;y messenger .2!. letters to command him at ,g_ certain day and under ,g_

certain pain therein to be limited, to be and personall y to appear in
her higheness ' said court of exchequer , then and there to answer the
premisses as also to being with him and to show forth unto the said
court the said letters patents and such other deeds charters writings
escripts and muniments

~

he hath in his custody touching the premisses •• 1154

The proper form of the prayer for

a letter is as -follows: "· .. To grant

unto your orator the letter missive of your honours to be directed to
the said_!.].. desiring him to appear to and answer your orator's said
bill, .2.! in default thereof his Ma.jesty~s most gracious writ of subpoena •• 1155
After the prayer for process was the prayer for relief. This was
usually for general relief only. It was left to the court to make such
order as they might think fit after having heard the ease. However, it
was not at all rare for the plaintiff to state also what specific action
he desired the court to take; neverthel ess, the prayer for general relief
was always included. 56 If the defendant had been particula rly aggressiv e,
the bill might suggest that the court inflict some "condign punishmen t"
upon him as an example to his neighbour s who might themselve s otherwise
follow the defendan t's bad example.
The bill of complaint was brought to a close by a complime ntary
flourish, such as"••• And your Lordship 's said most humble orator shall
daily~ to- God for the prosperou s preservat ion of your good lordship
1£ug_ with increase of honor to endure." or"••• And your said complaina nt

shall daily~ to God for the preservat ion of your Lordship in long

54. From Countess Dowager of Sussex v. Earl of Sussex, E.112/14/ 68/1 (1587).
55. From Fowler, Practice (1795) vol. 1, p. 36.
56. Fowl er, Practice (1795) vol. 1, p. 33, following Mitford, Pleadings
(2d ed. 1787) p. 45; it is said here that the prayer for process was
the last part of the bill, but this was not true in the exchequer as
late as 172p: see the sample bill in The Compleat Clerk in Court (1726)
pp. 157-161.
-

health and feli city." This final bit was not included in the officia l
informa tions exhibite d by the attorney general on behalf of the crown .
After about 1585, the endorsements added to the origina l bill of
complai nt were in regular form, that is the normal form which was
retained until the end of the jurisdic tion in 1841. The bill was signed
by counsel who in theory had read it in order to certify its pr©prie ty. 57
This signatu re was put at the end of the text of the bill on the right .
This was the traditio nal chancery practice , 5 8 but i t was only irregula rly
followed in the exchequ er. in the 1550 ' s and 1560 ' s . 59 However, it was
ordered by the court on 4 June 1573 that no process should issue Qn an
English bill unless the bill had been signed by counsel. 60 As a result
the earlier lax practice was from thencef orth rigidly adhered to , and
a.1 1 bills bore the signatur e of counsel.
At the top left corner, the sworn clerks endorsed the term, the
regnal year, the day and month in which the bill was filed . Beneath this
in the left hand margin was written the county of the origin of the suit,
the number of the bill for that particu lar county and reign, and the last
name or initial of the sworn clerk represen ting the plainti ff . All this
was done when the bill was first brought into court . 61 At the foot was
the order for process , .t he fiat, which was signed by one of the judges of
62
the court .
Before about 1585 these endorsem ents were rather haphaza rd,
but by the e~d of the decade the office procedu re as to endorsem ents was
permane ntly establis hed.

57. See Fowler, Practice (1795) vol. 1, p. 36; Turner, Epitome (1806) p. 2.
58 . W. J . Jones , Elizabet han Court of Chancery (1967) pp. 192, 193; D.E.C .
Yale, Lord Nottingham ' s Treatise s (1965 ) pp. 50, 90 .
59. E. g . Whalley v. Mounson (1553- 1554) ; Vaughan v . Twisden (1554- 1555 ) ;
Gyfforde v. Bishop of Bangor (1557); Mantell v. Mayor of Wickham (1558) :
in app . 5 .
60 . E.123/6, f . 28v.
61 . H. C. sess . pap. 1822 (no . 125 ) vol. 11, pp. 99 at 148; Lincoln ' s Inn
MS . Misc . 310 , 2d return , 30th ans . (1820) ; Turner, Epitome (1806) p. 18.
62 . See below, s ection B.
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From 1694 to 1824 all pleading s were required to be written upon
stamped parchme nt . 63 The stamps were embossed on small rectang ular bits
of blue or red paper and affixed to the left hand margin . These revenue
stamps had no equity signific ance .
Exchequ er bills never had pledges for their prosecu tion. The probable
reason is that by the time the equity jurisdic tion was establis hed, the
requirem ent of pledges for prosecu tion in the older equity courts was
an antiqua ted and meaning less formalit y or a fiction . Since they were
wseless , there was no reason for the exchequ er to require them.
On a few occasion s , schedule s 64 and deeds 65 were filed with the
bill, but they were rare in the sixteent h century .

Bill Books
The bill books are contemp orary calenda rs of all of the equity bills
which were filed in the exchequ er from t he accessio n of Elizabe th I in
1558 to the end of the jurisdic tion in 1841. The 34 bill books are
classifi ed by the Public Record Office as IND. 16820- 16853. They are
paper . They were written in Latin but in the secretar y hand. The books
are divided into sections , each section being a calenda r of the bills
from one county for one reign . The name of the monarch is stated at the
beginnin g of each book and of each sectian; the county is given at the
top of each page . For the sixteen th c entury each entry contains the bill
number and the names of the plainti ff and of the defenda nt; then about

63. Stat . 5 , & _ 6 Will . & Mar. [1694] c. 21 Stat . Realrri~ vol. 6, pp.
495 , 496 ; repealed by stat . 5 Geo . 4 [1824] c . 41 ; J. Chitty, Practic al
Treatise .£!1 ~ Stamp Laws (1829) pp. 1- 3 .
.
64 . E. g. Capull v. Ardern (1543-15 45) (lists of fine s ) in app . 5; Gregory
v. Cleves , E. 112/12/1 2/2 and 3 (1582) (lists of ships and merchan dis e) .
65 . E. g . Draycote v. Newce, E. 112/9/12 (1578 ) .

half the time there is a very short note, two or three words, concernin g
the nature of the claim. From about 1631, the term and regnal year in
which the bill was filed is given. In the eighteent h century the note
of the nature of the claim was dropped from the minutes in the bill
books . The following are two typical samples; they are taken from
Elizabeth an Yorkshire : "706, Ricardus Walker et Ricardus Mulgley versus
Cirell Arthingto n"; "710, Thomas Traynholme versus Marmaducus _Wilson
et Williamus Wilson tangens messuagium et certas terras in F.asthurle ssey. 1166
These books appear to have been first made in 1587. They were kept
by counties probably as a result of the clerks' of the exchequer habituall y
thinking in terms of sheriffs' accounts which were logically kept by
counties. At the eginning of the Elizabeth an sections for the counties
of York, Kent , Lincoln, London and Middlesex , and Monmouth is written
a title: e.g. "1587/Eborum/A Repertory of such matters as have been
exhibited by English Bill before the lord treasurer chancello r and barons
of the exchequer in the county aforesaid . "' The others are the same,
mutatis mutandis . The entries in the bill books for the bills file::l before
1587 for a particula r county are all written in a single hand. The dates
of the bills were not regularly endorsed on them until about 1578. to
1583. Furthermo re the bills are not now filed chronolog ically before
about 1585 or 1587, the earlier period being completel y out of order .
These facts can be accounted for by the following theory o.ft ·their collection, classific ation, and preservat ion.
By 1587 the equity side of the court had built up a thriving jurisdiction with the result that the large quantity of unsorted bills could
be no longer managed. There were too many to search through in order to

66 . IND. 16820, pp. 361, 362 .

I,
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find the one needed at any moment. Therefore the e.ecision was made
to arrange and calendar the bills for easier future reference. It

was impossible to arrange the files in chronologic al order, since most had

.not been endorsed, i.e. the ones before about 1580. However, it was a

relatively simple thing to sort them out by counties since the plaintiff
after his name at the beginning of the bill stated what county he came
from; also near the beginning of the statement of the facts he would
give the location of any land i.n dispute. Thus the county could be fairly
quickly determined without having to read the entire bill. When the
files had been separated into counties, the sowrn clerks divided the
counties among themselves for entering the piles of bills into the new
bill books. Therefore the initial entires for each county are in the
same hand, but after 1587 they are not. After the bill books had been
set up, each sworn clerk entered the minutes of the bills of his own
clients in the bill books as he put the bills on the file. (He endorsed
the bill and made the entry in the bill book at the same time). Thus
after this date and until 1841 there is a diversity of hands withi n each
county in the bill books. Once these books had been begun~ they were
always carefully kept.

B.-

Process
The normal initial process of the equity side of the exchequer was

the subpoena ad respo.ndendum. This writ required the recipient, the
defendant, to appear in court by a certain day and to answer the bill
of complaint which had been filed against him. The subpoena was issued
by the sworn clerk for the plaintiff. 67 Since it was not a returnable
writ, none have been preserved in the exchequer archives. Moreover, since

67. H.C. sess. pap. 1822 (no. 125) vol. 11, pp. 99 at 143; see also 1828
(nos. 156~ 231) vol. 20, pp. 277, 279.
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they were of no signi fican ce what ever once the defen
dant had made an
appea rance , they would not norm ally be prese rved by
indiv idua l recip ients .
The autho r has not been able to find a subpo ena which
was actua lly
serve d on someone, but the textb ooks give exam ples.6
8
In theor y the plain tiff first had his bill examined
for its propriet y, appro ved, and signe d by coun sel, and then
he exhib ited it in
cour t. There it was, in theor y, examined and appro ved
by a judge who
there upon grant ed the order for proce ss to issue .
In fact, howe ver, in
the sixte enth and seven teent h centu ries, the plain
tiff procu red the
issua nce of the subpoena befor e any bill of comp laint
was draft ed as
all; then he would exhib it his bill befor e the retur
n day of the subpo ena.
Thus the safeg uards again st frivo lous and vexa tious
suits were aband oned.
In many cases the defen dant appea red befor e the bill
had been filed .
This was proba bly more often due to negli ge_n ce than
unav oidab le accid ent;
but this rever sed proce dure could also be the facil
e tool of malic ious
litig ation .
were

Ther e,,.~ two reaso ns for the poss ibili ty of the easy
abuse of the
proce dure in which the writ proce eded the bill. Firs
t the writ state d
no cause of actio n but was ohly a gene ral summons
to appe ar. In the
secon d place the writ was issue d autom atica lly by
the sworn clerk s and,
if no bill were filed , the defen dant was dism issed
(with costs ) as a
matt er of cours e. The judge s of the exche quer had
no part to play in
the malic ious farce in which the plain tiff neve r inten
ded to file any
bill, and they were there fore unaware of its produ
ction . There could be
seve ral acts befor e the unju stly harri ed defen dant
prose cuted his own

68. See Brit. Mus. MS. Lansd. 168, f. 234 (1631 );
Brown
p. 459; The Compleat Clerk in Cour t (1726 ) p. 154; , Compendium (1688)
Fowl er, Prac tice
(1795) vol. 1, p. 133; Barto n, Histo rical Trea tise
(1796) pp. 66, 67.

. I
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bill for an injuncti on, an expensiv e proposi tion when it had to be
done only to procure peace,' his .natural right.
In the exchequ er it appears to have been the normal procedu re
from the beginnin g to issue process before the bill was e.xhibite d. 69
This was the standard chancery practice70 (the model for the exchequ er).
The barons, like the lords chancel lors, attempte d to put an end to this
abuse. An order of 4 June 157./ 1 required the bills to be signed by
counsel before process be made against defenda nts; this .natural ly
required bills to precede subpoen as. An order of 28 January 15807 2 stated
that no answer could be compelle d unless the bill was "allowed " by one
of the barons ' signing the bill; thus a subpoena , which compelle d an
answer, should not issue before a bill was e.xhibite d to be signed. The
pretence that the bill was e.xhibite d before process issued was always
maintain ed. The fiat for process was endorsed and signed by a baron
wheneve r the bill appeared . However, the exchequ er rules of court acceded
to the actual practice , 73 and the seventee nth century manuals agree that
this was th establis hed custom. 74 It was a well known abuse in the first
part of the seventee nth century, 75 but it was .not remedied until the
passing of a statute in 1705. 76 This Act specific ally required that .no
subpoena or other process could issue until aft:er the bill was filed,
69. E.g . Kytno~ v. Bishop of Bath and Wells, E.123/2 , f. ~ 1561); Anon. v.
Morris, E.123/2, f. 4lv (1563) where the defenda nt from Carmarth en
appeared persona lly in Westmin ster to find no bill; Chelmack v. Head,
E.123/2 , f. 81 (1564).
70. Jones, Elizabet han Court of Chancery (1967) pp. 177-181 , 191-192 ; Yale,
Lord Nottingh am's_Tr eatises (1965) pp. 45, 46, 85; this was the
chancery practice of the sixteent h century and later, but the mediaev al
bill was a true petition , .not a declara tion of claim.
71. E.123/6 , f. 28v.
72. E. 123/6, f. J4ov.
73. Rule 37 (1623-16 30): E.369/11 8, f. 138; Rule 2 (1658-16 60): in Ordines
Canc.e llariae (1698) p. 2.
74. Osborne , Practice (1658) p. 138; The Compleat Sollicit or (1666) p. 390;
The Practick Part of the Law (168~p . 500.
7 5. See, e.g., W.J. Jones , Politics and the Bench (1971) doc. 17
pp. 180, 181 (from S.P.16/2 32 part l't5Tc. 1632).
76. Stat. 4 & 5 Ann. [1705] c. 3, s. 22, Stat. Realm, vol. 8, p. 460.
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and it seems to have been effectiv e at first. 77 However, by the .n ineteenth century, the exchequ er had reverted to its old ways. 78
Letters missive7 9 issued as the first process to peers in the place
of subpoen as. The effect was basical ly the same. The differen ce was in
the wording : the letters missive , instead of being a perempt ory and
threatan ing command, was a politely worded notifica tion to his lordship
that a bill had been filed against him in the exchequ er. If the letters
missive were disregar ded, then a normal subpoena issued.s o
After the bill had been exhibite d by the plaintif f, it was taken
by the sworn clerk for the plainti ff to one of the judges . of the exchequ er
to get his fiat for process to issue. The fiat was an order of course81
and was endorsed at the foot of the bill whether the subpoena had already
been issued or not. In the eighteen th century the fiat was written out
by the sworn clerk and then signed by the baron. 82 This was most probably
the earlier practice as well. In 1637 the barons ~greed to split their
fees equally regardle ss of which one of them actually signed the fiat. 83
Before about 1580 the practice was not cl early settled; and not all
bills which were filed were endorsed with a fiat. 84 Of those which were,
some fiats were not signed at a11, 85 and others were signed by more than

77. See Bohun, The Practisi ng Attorney (1724) p. [300]; The Compleat Clerk
in Court (1726) pp. 152, 155.
78. H.C. sess. pap. 1822 (no. 125) vol. 11, pp. 99 at 109.
79. See samples in Brown, Compendium (1688) pp. 466, 467; Fowler, Practice
(1795) vol. 1, pp. 187, 188; Barton, Historic al Treatise (1796) pp.70,71 .
80. Fowler, Practice (1795) vol. 1, p. 189.
81. Turner, Epitome (1806) p. 18.
82. H.C. sess. pap. 1822 (no. 125) vol. 11, pp. 99 at 109.
83. Order of 10 May 1637: E.125/20 , f. 387v.
84. E.g. Astrye v. Langrak e, E.112/1 /8/1 (1571); Geeve v. Raynes, E.112/
23/1/1 (1558-15 72).
85. E.g. Woodwarde v. Starkey, E.112/9 /23 (1571); Mellersh e v. Hooke,
E.112/6? /1036 (1558-15 72).
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one judge. 86 Occasionall y process was approved by the signature of a
judge without any fiat having been written out. 87 After 1580 to 1584
the practice was firmly settled, and there was always thereafter a
fiat signed by one judge. The following examples are typical: 11 xv 0
Februarii 1582 I 83 Award proces to appeare and aunswer, returnable xvna
88
pasche 11 ;
"Deliberatu r xxvii 0 die Octobris Anno xxix0 Elizabethe
Regina ~~, fiat breve de subpoena; 118 9 "IB5..at breve de sub pena
secundum formam istius peticionis . 11 90
From 1550 to 1600 the signatures to the fiats show that the treasurers and chancellors were active in the routine administrat ion of the
equity court. This was particularl y true of Mildmay and Winchester. It
is also interesting to note that , although the fiats were normally
written in Latin, those of Burghley and Mildmay were in English.
The issue of the subpoena (or letters missive) was the first act
of the court in any case; it was the sign that the court would hear the
dispute. This was the significant moment in regard to priority of suit.91
The subpoena ordered the defendant to appear under the threat of a
hundred pound penalty for refusal. This sum, however, was not leviable
but only mentioned in terrorem.9 2 If the defendant failed to appear,
he was considered to be in contempt of court, and upon the filing of
an affidavit that he had been served with process, an attachment issued
as a matter of course. This writ ordered the arrest of the defendant;

86. E.g. Pyrkmere v. Bostocke, E. 112/5/33/1 (1576); Whitney v. Page ,
E.112/5/29/ 1 (1578).
87. E.g. Senhouse v. Albanie, E.112/1/29/ 1 (1578); Whitney v. Leigh,
E.112/5/14/ 1 (1578).
88. From Lord Graye v. Grynfeld, E. 112/3/15/1 (1583) .
89. From Mitchell v. Bowden, E. 112/3/35/1 (1587) .
90. From Morton v. West , E.112/3/57 /1 (1593).
91. Price v. Lord Coningsby, Bunb . 124, 145 Eng. Rep. 618 (Ex. 1722-23 ) .
92. Howard v. Lenthall, Hardr . 376, 145 Eng . Rep . 505 (Ex. 1664) (dictum) ;
Fowle r, Practice (1795) vol. 1, p. 131.
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if it could not be impl emen ted, the plai ntif f
could have an alias
attac hmen t and then a plur ies attac hmen t. Then
an attac hmen t with
proc lama tions issue d, by virtu e of whic h it was
proc laim ed in the
coun ty that the defe ndan t appe ar and answ er upon
his alleg ianc e to
the crown. Fina lly there issue d a commission of
rebe llion ,93 whic h
decl ared the defe ndan t to be a rebe l to be arre
sted by anyone in any
coun ty; this was simi lar to the chan cery proc ess,
and the publ ic
anno unce ment s in the coun ty had affi nitie s with
the proc ess upon the
common law writ of outla wry. 9 4 Acco rding to Fowl
er, who was writ ing
at the end of the eigh teen th cent ury, afte r the
writ of attac hmen t to
the sher iff was unsu cces sful, a mess enge r of the
cour t was sent to
arre st the defe ndan t.95 Afte r the failu re of a
commission of rebe llion ,
a serje ant at arms was sent to bring him into
cour t; then a writ of
sequ estra tion9 6 issue d to seize his goods and
hold them unti l his contemp t had been purg ed. 97 The reso rt to sequ estra
tion by a cour t of
equi ty is inte resti ng in that it shows the baro
ns bein g force d to abandon

93. For example attac hmen ts, see Brit . Mus . MS.
Lans
Fowl er, Prac tice (1795) vol. 1, p. 142; Barto n, d. 168, f . 234 (163 1);
Hist oric al Trea tise
(1796 ) pp. 77, 78; attac hmen ts with proc lama tions
Lans d. 168, f. 237v (163 1); Fowl er, Prac tice (1795: Brit . Mus. MS .
) vol. 1, pp. 152,
153; Barto n, Hist oric al Trea tise (1796) p. 82;
comm issio ns of rebe llion : Brown, Compendium (1688) pp . 377, 378;
Fowl
vol. 1, pp. 160- 162; Barto n, Hist oric al Trea tise er, Prac tice (1795 )
(1796) pp. 83-8 5.
94. Squi bb, 'Brie f Coll ectio n' (164 2); Osborne,
Prac tice (1658) pp. 138,
139; ~ Compleat Soll icito r (1666) pp. 390, 391;
Rule 5, Ordi nes
Canc ellar iae (1698) pp. 5, 6; Bohun, Prac tisin
g Atto rney (1724) pp.
295, [300J ; The Compleat Clerk in Cour t (1726)
pp. 152, 153; see
Thur bane 's Case , Hard r. 323, 145 Eng. Rep. 479
(Ex. 1663 ) (com missi on
of rebe llion ) (? whet her equi ty).
95. Fowl er, Prac tice (1795) vol . 1, pp. 150, 151.
96. See samp le in Brown, Compendium (1688) p.
363.
97. Fowl er, Prac tice (1795) vol. 1, pp. 164- 185
(sam
Hist oric al Trea tise (1796) pp. 76-9 3 (sam ple giveple give n); Bart on,
n); Turn er, Epitome
(1806 ) pp. 96-1 00.
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at the end the traditional in personam proceedings and to act i n ~·
After 1731 it was possible to have a decree pro confesso against a
8
. ord er t o avoi· d service
·
d efend ant wh o a b sconed in
of process. 9
Subpeena Books

At some time in the seventeenth century, the clerks began entering
notes of the issue of subpoenas in a book which was kept for that
purpose . When the subpoena was given to the plaintiff for him to serve
on the defendant, the entry was made in the subpoena book. 9 9
When the exchequer archives were transferred to the Public Record
Office upon the suppression of the equity jurisdiction , there was a
series of twelve subpoena books . 100 However, only the oldest has been
preserved: E.216/532. This book does not declare its date , but the names
of the clerks who issued the subpoenas recorded therein show that i t
was made in the 1650 ' s or 1660 ' s . There is no clue as to whether or
not this book is the first subpoena book ever kept . It would be surprising if it is , because the entries in these books were the only record
that a subpoena had been issued .
The king ' s remembrance r ' s subpoena books were of paper, in Latin,
and in the vernacular hand. They were arranged alphabetica lly according
to the first letter of the plaintiff ' s last name . Each entry consists
of the initial or name of the sworn or side clerk for the plaintiff
and the name_s of the parties . If a bill had been filed, this also was noted .
There appears to have been another set of books whi ch recorded
the subpoenas which had been issued by the king ' s remembrance r ' s office
on behalf of the clerks of the exchequer office of pleas . The only
98 .

Stat . 5 Geo . 2 [1731] c . 25.

99 .

Fowler, Practice (1795 ) vol. 1 , p . 134; Turner , Epitome (1806) p . 19.

100 •

.Q.~.
.Q.~.

Rept . No. 2 (1841) p. 67 ; ] . ~ . Rept . No. 3 (1842) app . 1 , p. 24;
Rept . No . 20 (1859) app . p . 49 .
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remain ing volume , now E.216/5 21, covers the period 1654-16 57. Any
other volume s which may have existed have not been preserv ed; presumably there were not many others because in the eightee nth century
the clerks of the office of pleas began to issue subpoen as themse lves. 101
The twentie th report of the deputy keeper of the Public Record Office
notes the existen ce of a se~ies of twelve equity subpoen a books dating
from 1654 to 1841 and a two volume series of subpoen a books dating
from 1802 to 1815. 102 These last two books have not been found. It is
most unclea r whethe r the date of 1654 in the first series refers to
were

E.216/5 21. Probab ly these two categ ories~ made upon an insuff icient
.

,..

examin ation of the books and as a result the value of these books was
not realize d so that only the earlie st books, which date before 1660,
were retaine d.

C.

Appear ances
A copy of the compla int was not served with the subpoen a. Origin ally,

in the earlie st days of the equity side of the chance ry, the defend ant
appeare d in court pursua nt to the subpoen a; the bill was read to him;
and he answere d orally then and there. However, by the middle of the
sixteen th century in the excheq uer, as well as the chance ry, the defendant made an appeara nce, took a copy of the bill, and put in his prepared, written answer at a later date.
From the beginn ing of the reign of Queen Elizab eth, the defend ant
sworn
appeare d in court either in person or by his attorne y. HisA
~ clerk

then entered a minute of his appeara nce in the appeara nce book, gave him

101. Lincol n's Inn MS. Misc. 310 (1820) 2d return, 2d ans.
102.

12·~·

Rept. No. 20 (1859) app. p. 49.
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a copy of the complaint, and gave him the ordinary three days to put
in his answer. This was all a matter of course. The three "days" were
the fifth calendar day after the appearance, the fifth day after that,
and the fifth day following. If no answer had been exhibited by the
last day, then a decree pro confesso would be entered in favor of the
plaintiff.lOJ In the seventeenth and eighteenth centuries the defendant
was given eight days of course to answer, after which an attachment
issued of course; if he refused to answer after having been brough "nto
court twice upon writs of habeas corpus, then the bill was taken against
him pro confesso. 104 If the attachment order was unsuccessful, a
sequestration order would be had; if this also failed, then the bill
was taken pro confesso. 105 It should be noted that a sequestration upon
the failure to answer was not the same as one upon a failure to appear;
the former was in the nature of a pledge, the latter was like a distraint~ 06

Appearance Books (E.107)
The appearance books of the king's remembrancer's office have not
very well survived the tests of time. This is surprising in that they
were considered to be important records; 107 perhaps they were too
frequently handled and some of them disintegrated. They were paper. We
know that they were kept from before 1564; 108 however, the earliest one

103. Order of 7 Nov. 1564: E.123/3, f. 7.
104. Osborne, Practice (1658) pp. 140, 143; The Compleat Sollicitor (1666)
p. 391; The Practick Part of the Law (1681) pp. 500, 501; Rules 6
and 18, Ordines Cancellariae (169sr-pp. 7, 8, 19; Bahun, Practising
Attorney (1724) pp. 295, [JOO]; The eompleat Clerk in Court (1726)
pp. 162, 164; see Howell v. Lord Coningsby, Bunb. 219, 145 Eng. Rep.
653 (Ex. 1726).
105. Fowler, Practice (1795) vol. 1, pp. 216-243; stat. 5 Geo. 2 [1731] c. 25.
106. Desbrow v. Crommie, Bunb. 273, 145 Eng. Rep. 671 (Ex. 1729).
107. ]•!• Rept. No. 2 (1841) pp. 67, 68.
108 . See order of 7 Nov. 1564: E.123/3, f. 7.
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which has survived begins with the appearances of Easter term 1588,
and it can be seen that the first pages of this book are missing. In
the series of 22 appearance books, which stretches from 1588 to 1841,
the lacunae are many and large: 1600-1632, 1637-1666, 1675-1739, and
1756-1773.
The appearance books record appearances on the revenue side of the
court as well as the equity side. The entries for equity appearances
note that the defendant had appeared "per billam Anglicanum"; for
revenue appearances the defendant had appeared "per recordam," the
record being the king's remembrancer's memoranda roll. (The revenue
side followed the common law procedures, and the memoranda rolls recorded all revenue pleadings and action taken thereupon).
The entries were written in Latin in the vernacular hand. All
appearances in the king's remembrancer's office, both equity and revenue,
were entered chronologically as the defendants appeared. At the top of
each page was written the term, regnal year, and day of the month. Each
entry gives the county in which the dispute arose, the name or initial
of the defendant's sworn clerk, the name of the defendant,the reason
for his appearance, and usually the name of the plaintiff also. A blank
, I

space of an inch or two was left for -further entries regarding the
appearance. If the defendant was given further time to answer or if he
did not answer and a writ of attachment issued, a note of this was added
later to the original entry. The following examples are typical: "Eborum,
Babb, Cirill Arthington armigerum venit per billam Anglicanum ad sectam
109
Wal~er et al.";
"Lincoln, !·, Sutton ~ gentleman appears ~ ~
suite

.£! ~

Porter Esquire

~ fill! ~ Complaint. 11110 .

In addition to their original purposes, the appearance books are
for

useful as calendars of defendants as the bill books are plaintiffs.
I\

109. E.107/2, f. 54v.
110. E.107/6, f. 64.
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D.

Second Pleading

1)

Answers

a)

Answers Taken in Court
The normal type of response to a bill of complai nt was the answer.

It was engrosse d on parchme nt and then brought to court by the defendant who thereupo n swore to its veracity before one of the barons. The
answer was a general pleading which could be used to set up any response to the plainti ff's complai nt, but it was required to respond to the
entire complai nt in one way or another or it would be subject to exception on the ground of insuffic iency. Equity pleading was not used

or interpr eted narrowl y. Pleas, demurre rs, and disclaim ers were useful
to

avoid answerin g all of the allegati ons of the bill, and their use gave
an air of speciali zation, sophist ication, and eleganti a, but the sub-

stantia l allegati ons of these pleading devices could also have been made
by way of an answer. 111 The advantag e to the defendan t of the answer
was that a sworn answer which was responsi ve to the bill had the weight
of evidence , which could be overcom e only by the contrary testimon y of
two witness es.11 2 The advantag e to the plainti ff was that he could discover the facts of the case and the position of the defenda nt and he
could use the answer in evidence against the defenda nt.
Before 1572 defenda nts always responde d by way· of an answer.1 13
After this date other pleading s were resorted to in addition ; however,
the use of answers always greatly predomi nated.

111. E.g. Payne v. Gresham, E. 112/20/41 (1583), this answer is in substance a demurre r; it is transcri bed at the end of this subsecti on .
112. E.g . Earl of Montague v. Earl of Bath, 3 Chan. Cas. 55 at 123, 22
Eng. Rep. 963 at 1005 (Ch. 1693) ; Keys v. William s, 3 Y.& C.Ex. 55
at 61, 160 Eng. Rep. 612 at 614, 7 L.J.Ex. Eq. 59 (Ex. 1838) (one
witness plus pregnan t circums tances); Wigmore 2!! Evidence (3d ed.
1940) vol. 7, pp. 290, 291, sec. 2047.
113. The only even partial exceptio n to this rule is Peake v. Page, E.112/
23/64 (1570), this pleading was called simply an answer, but in substance it was a demurre r on the grounds of res adjudica ta and an
answer to the allegati ons of the bill.
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From the earl iest reco rds of the exch eque r's
equi table juris diction , it can be seen that answ ers in equi ty had
been alwa ys writ ten
down and that they quic kly acqu ired a defi nite
form . This patte rn:-,was
follo wed unti l the end of the juris dict ion with
only one notic eabl e
chan ge. Answers were char acte rized by cert ain
rigid form ulas at thei r
begi nnin gs and ends .
At the top of the parch ment was writ ten the title
of the plea ding
and the names of the part ies: "The answ er of .f.]2.
to the bill of
comp laint of_! .~." Occa siona lly in the sixte enth
centu ry the defe ndan t
migh t have grat uito usly adde d some unco mpli ment
ary adje ctive refe rring
to the bill , 114 but this unpr ofes sion al rude ness
was soon disco ntinu ed.
In the sixte enth cent ury the answ er bega n with
an elab orate ,
stand ard deni grati on of the subs tance and moti
vatio n of the bill of
comp laint : "The defe ndan t saye th that the bill
of comp laint agai nst him
exhi bited in this most hono rable cour t is unce
rtain , untr ue, and
insu ffici ent in law to be answ ered unto , and devi
sed of mali ce to trou ble
[an d~] and put the said defe ndan t to cost s
and char ges, but all
adva ntage s of exce ption to the insu ffici ency at
all time s save d for full
·
decl arati on and truth of the matt er saye th that
••• "115 By the end of
the seve ntee nth cent ury the firs t part of this
open ing form ula was
omit ted, and the answ er bega n with the ritu al
savin g of exce ption s.116
The defe ndan t then gave his vers ion of the facts
and circu msta nces
of the matt er in disp ute. This part was intro duce
d by some such phra se
as"
but for truth answ ereth that
II

...

114. E.g. Peyt on v. Will iam, E.11 2/6/7 7/4 (158
7).
115 . From Miss ende n v. Toms, E.11 2/1/2 2/2 (158
2).
116. And so to the end: Fowl er, Prac tice (2d
ed. 1817) vol. 1, p. 358.
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The defend ant's version of the story was followe d by the denial
of the plaint iff's version . In this section the defend ant denied
specif ically, seriati m et separat im, each of the plaint iff ' s allegations which he contes ted. Each denial was preface d with the words
"••• withou t that • •• 11117
The answer closed with the followi ng rigid declara tion and prayer:

"

... [and]without that that any other thing in the bill material(and

effectu al] alleged and in this answer not suffici ently confess ed and
avoided , travers ed, .Q£. denied is true which he is ready t o ~ and prove
~

l

this honora ble court will award and prayeth to be.dism issed with his

reasona ble l costs and charges wrongf ully sustain ed . nll8 After the end

of the eightee nth century there was added a genera l denial of the entire
bill just to be on the safe side. 119
The answer was drafted and engross ed out of court. After 1558 it
was regula rly signed by counse l. 120 From 1580 onwards the answer was
require d to be put in under the oath of the defend ant. 121 The defend ant
brough t his answer to one of the barons and swore to its truth. The
proced ure for this in the early ninetee nth century was as follows : if
the swearin g was done at Westm inster, the usher obtaine d the baron's
signatu re; elsewh ere this was done by the baron ' s person al clerk . The
oath was admini stered by the baron' s clerk in the baron's presenc e;

117. "witho ut that that A did •• • " was a litera l transla tion of the common
law phrase "absgue hoe guod •• • "
118. From Missen den v. Toms, E.112/ 1/22/2 (1582).
119. See Fowler , Practic e (1795) vol. 1, pp . 409, 410,fol lowing Mitfor d,
Pleadin gs (1787) p. 249; this does not seem to have been done in the
early 18th century : see the example in The Compleat Clerk in Court
(1726) pp. 165- 167.
120 . It was only occasio nally signed by counse l before 1558; see LeBucke
v.
Sharing ton (1553- 1558) and Cotton v. Hamond (1554-1558) in app . 5.
121. Order of 28 Jan . 1580 : E. 123/6, f. J40v.

163.

then the clerk wrote the jurat; and the baron signed it. 122 For this
fees were due to the usher~ clerk, and baron. The answer was not
normally signed by the defendant. 123
The jurat, the note of the swearing, was endorsed on the answer
and signed by a baron. It was written either at the foot or at the
top left; it simply stated that the answer had been sworn to and gave
the date. The following sample jurats are typical: "Prestitit sacramentum
x:xiido die Junii Anno Regno Regine Elizabethe xxvt 011124 ; "Jurat xv 0
die Octobris Anno xxxii O Regnoc.Regine Elizabethe coram ~· 11125
The sworn answer was then delivered to the defendant's sworn clerk
in the king's remembranc er's office. He endorsed on it near the top
left corner the term and regnal year and in the left hand margin the
names or initials of the sworn clerks who were representin g the parties.
He then filed it, and an office copy was made for the plaintiff.
Until 1580 answers in the exchequer were not sworn, though they
were sworn to in the courts of chancery, star chamber, 126 and requests.
This was considered to be a mark of the inferiority of the court of
127
exchequer.
A claim of privilege to sue in the exchequer was rejected
in the chancery case of Meanell v. Fenton (1578) 128 because an -answer
under oath was needed but unavailable in the exchequer. Within two
years it was ordered in the exchequer that all answers must be put in
on the defendant's oath. 129 This change occured at the time when the

122. H.C. sess. pap. 1822 (no. 125) vol. 11, pp. 99 at 222, 231.
123. But see Note, Bunb. 251, 145 Eng. Rep. 664 (Ex. 1728).
124. From Harcourt v. Windsor, E.112/3/16/ 2 (1583).
125. From Edwyn v. Bechenowe, E.112/3/47/ 4 (1590)
126. Jones, Elizabethan Court of Chancery (1967) p. 214.
127. Jones, Elizabethan Court of Chancery (1967) pp. 21, 343.
128. Meanell v. Fenton, Monro, Acta Cancellaria e, p. 458 (Ch. 1578).
129. Order of 28 Jan. 1580: E.123/6, f . 34ov.

I
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administrative procedures of the court of exchequer were being set tled,
when the queen ' s remembrancer's office was re- organized in regard to
th equity side of the court . It was no doubt based on the chancery
practice . The probable reasons for the change were to bring the exchequer into line with the older, established courts of equity, to stop
criticism and charges of inferior procedures , to have answers which
had the weight of evidence, to discourage frivolous answers, and perhaps
to increase the fees of the exchequer officers.
Whether sworn answers in the sixteenth century actually had the
weight of evidence which could not be rebutted but by two witnesses
to the contrary is not absolutely certain. None of the reported cases
from that period addresses itself to that point. However, the first
cases which do state this rule of law suggest that it was a long and
well established rule , one which called for no comment, explanation, or
citation of precedents . l30 Although these earliest reported cases were
decided in the last quarter of the seventeenth century, they are of
some evidential value upon the practice as it was a hundred years before .
Wigmore was of the opinion that this rule was taken over by the equity
courts from the ecclesiastical courts and was the practice in chancery
from its beginning in the fifteenth century. l3l
As a general rule one of the privileges of the peerage was that
peers answered in court not under oath but under protestation of honor
as to the truth of their answer . Peers do not seem to have been sworn

130. E.g . Wakelin v . Walthal, 2 Chan. Cas . 8, 22 Eng . Rep . 820 (Ch. 1679) ;
Hobbs v . Norton, 1 Vern. 136, 23 Eng . Rep . 370 (Ch . 1682) ; Earl of
Montague v. Earl of Bath, 3 Chan. Cas . 55 at 123, 22 Eng . Rep . 963
at 1005 (Ch. 1693) .
131. Wigmore ~ Evidence (3d ed . 1940) vol. 7, pp. 290, 291, se c. 2047 ;
see also J .M. Gest , ' The Responsive Answer in Equity~' Am. 1,. Reg .,
vol . 52 , pp. 537-575 (1904) .
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to their answers in the

equity

side of the exchequer in the six-

teenth century. 1 3 2 This rule was firmly decreed by the House of Lords
in 1640.133 Apparently this order was later questioned, because in
1732 the lords passed another resolution to the same effect. 1 34 However, a peer could waive this right and answer under oath if he so
desired. 1 35
When the attorney general answered a bill against the crown, be
did so without any oath. A corporation having no soul could make no
oath, but it answered under its common seal. 136

b)

Answers Taken in the Country
Although answers taken in court were normal in theory, answers

taken in the country were normal in practice. When the defendant was
unable to come to Westminster to put in his answer because he was ill
or lived in the country, he could have a commission of dedimus potestatem
to commissione rs in the country in his neighbourho od to receive his
answer and to take his oath. An affidavit was required if the defendant
claimed to be unable to travel because of old age or illness, but not
if a commission was prayed because he lived in the country. 1 37 In this
latter case, the commission issued of course. 1 38 After the middle of

132. E.g. Bishop v. Lord Morley, E.112/5/13/ 4 (1586); see also above in
Section A.
133. Order of 31 Dec. 1640: W.J. Jones, Politics and the Bench (1971) pp.
197, 198, doc. 26; G.W. Sanders, Orders in Chancery (1845) vol. 1,
part 1, pp. 207 208; see also J. Selden, 'Privilege of the Baronage
of England' (1642), in Works, ed. Wilkins (1726) vol. 3, cols. 1534-1537.
134·. A copy is in Fowler, Practice (1795) vol. 1, pp. 415, 416 .
135. E.g. Viscount Micklethwa it in Be~ford Level v. Light,. . _foot, E.112/
1079/10 /2 (1729).
·
'-"
136. The Compleat Sollicitor (1666) p. 391; The Practick Part of the Law
(1681) p. 501; Fowler, Practice (1795) vol. 1, p. 41~ - - - - 137. Osborne, Practice (1658) p. 142; The Practick Part of the Law (1681)
p. 502; Bohun, Practising Attorney (1724) p. 301; The "c;;p~t Clerk
in Court (1726) p. 162.
138. The Compleat Sollicitor (1666) p . 392.
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the seven teenth centu ry, the rule was that no one living
withi n fifteen miles of London could have a comm ission witho ut a speci
al order
1
of court . 39 Two comm ission ers were named by the sworn clerk
s for
each party , and the plain tiff's comm ission ers were to be
given notic e
of when and where the answe r was to be taken . 140
The commission of dedimus potes tatem was a stand ard form. 141
It
was on parch ment and writt en in Latin in the offic ial set
king' s
remem branc er ' s hand. It bore the king' s remem branc
er's signa ture and

was seale d with the exche quer seal. Along with the comm
ission was sent
a parch ment offic e copy of the bill of comp laint. This offic
e copy was
not signe d, but the name of the couns el who signe d the origi
nal bill
was writt en on it. The fiat was not copie d; but some of
the other
endor semen ts were.
The comm ission ers were order ed to receiv e the answe r of
the defen dant, which was to be engro ssed on parcln nent, to take his
oath, and to
send the answe r and the writ of dedimus potes tatem back
to the court at
Westm inster . They usual ly return ed the copy of the comp
laint as well.
One comm ission er from each sicle was suffi cient to take an
answe r, but
if the plain tiff's comm ission er did not atten d, then two
of the defen dans
t ' s comm
· ission
· ers could ac.
t 142 Th e comm
. ission
. ers end orsed on th e
back of one of the documents sent in to Westm inster a note
of their
proce eding s and a certi ficat e of the defen dant's oath. This
certi ficat e

139. Rule 6, Ordin es Canc ellari ae (1698) p. 7; Bohun, Pract
ising Attor ney,
(4th ed. 1737) vol. 2~ p. 227; Fowle r, Pract ice (1795 ) vol.
1, p. 412;
Turne r, Epitome (1806) p. 30.
140. Osbor ne, Pract ice (1658) p. 142; Bohun, Pract ising
Attor ney (4th . ed.
1737) vol. 2, p. 227; Fowle r, Pract ice (1795) vol. 1, pp.
418, 419.
141. See sampl es in Brown, Compendium (1688) pp. 372~ 373;
Fowle r, Pract ice
(1795) vol. 1, pp. 413, 414; Barto n, Histo rical Treat ise
(1796) pp.
127-1 29.
142. Turne r, Epitome (1806 ) p. 31. ·
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was signed by all of the commiss ioners present . Occasio nally the
.
certific ate was written on a separate piece
of parchme nt or paper. 143
These documents were sent by a messeng er back to the court . When
they were received , the messeng er was put under oath that he had not
tampered with the documents in transit. A certific ate of the delivery
and the oath, the liberatu r, was endorsed on one of the documents
was

delivere d, and itl\

usually signed by one of the barons. If the answer

and other documents were delivere d by one of the commiss ioners, no oath
was necessa ry. The followin g liberatu rs are typical: "Libera tur per
manum William i Mullens de Civitate Cestrie xxv 0 die Januari i Anno xxvii 0
Regine Elizabe the Et prestit it sacramen tum. 11144 and "Delibe ratur in
Curia vto die Novembris Anno Regni Regine Elizabe the xxvii 0 per manus
et sacramentum Georgii Rotheram Armiger . 11145
The earlies t dedimus potestat em to take an answer which has so far
been found in the exchequ er is dated 28 November 1571.146 There are three
from the month of February 1580,147 and from 1580 onwards they are
numerous. This suggests that they were first allowed as a matter of
normal practice starting in 1580.

Payne v. Gresham
E.112/20 /41

1583
parchme nt, 345 mm. x 120 mm.

answer

The Aunswer of Wylliam Gresham Esquier defenda nt unto the Byll of Complaint of Robert Payne Complaynant.
The saide defenda nt sayeth that the saide Byll of Complai nte againste him
exhibite d in this honnera ble Courte is altogeth er insuffic ient in Lawe
143. E.g. E. 112/51/1 95/5 (1585); E.112/58 /19-A/5 (1588); E.112/55 /670/4
(1598); E.112/5 8/34/4 (1599).
144. From Browne v. Gamwell, E. 112/5/1 0/5 (dorse) (1584).
145. From Hayle v. Wheler, E.112/1 /18/4 (dorse) (1585).
146. E.112/5 1/193-A /l.
147. E.112/47 /3/2; E.112/4 9/15/1; E.112/5 0/59/1.
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to be Aunswered unto for that if the matters therin aledged weare
true (as they are not) Then they are determinable by Action one the
Case at the common Lawe

&

not in this Honnorable Courte beinge A

Courte of equitye Also the Complainant hathe not shewed in his Byll that
he is anie waies indebted unto the Quenes majestye or els that he is anie
Officer of this Courte or Attendaunte uppon anie Officer wherby he should
beanie waies priviledged to Sue in this Courte And therfor the defendant
demaundeth Judgment whether this Courte will putt him to aunswer anye
further And soe most humblie praieth to be dysmissed out of this honnorable
Courte with his reasonable coste and Charges in this behalf wrongefullie
sustained.
/s/ w. Spatchurste

[endorsedJ
Termino pasche Anno xxvto Regni Elizabethe
Eborum [but now with pleadings from KentJ

Gray cum defendente
S [alway

] cum querente

* **
2)

Demurrers
The demurrer was a pleading which stated that the bill of complaint

need not be answered because of some legal 14?a deficiency therein, such
as the failure to state a cause of action on the part of the plaintiff
or a legal duty on the part of the defendant or because of some technical
discrepancy in the bill. It declared that, assuming .but not admitting

147a . I . e. legal as opposed to factual , rather than legal as opposed to
equitable .

the facts to be as alleged, the court for legal reasons should not
decree as the plaintiff had prayed. 147b All answers in the exchequer
began with a formal general allegation of the insufficien cy of the
complaint. This formula was in essence a demurrer, but the defendant
then went on to answer the bill, and this formality was always ignored.
A proper demurrer gave the specific reasons for the allegations of legal
shortcoming s and prayed dismissal without making any answer.
In equity the substantial allegations of a demurrer could be made
in an "answer". Pleadings called demurrers appeared in the exchequer
about 1583. Demurrers were signed by counsel, but they were not sworn
to since they alleged no facts.
In the establi's hed equity procedure, it was permissible to answer
to part of a bill, demur to another part, and plead to and disclaim
148
others.
In the Elizabethan exchequer, these pleadings were sometimes
used alternative ly; this was allowed so long as consistency,.. was maintained~49
In Darcy v. Ballett (1593) 150 the defendant denied the plaintiff's title
and then denied the allegations of the bill. In Haxbie v. Metcalfe (1599) 151
the defendant "demurred" on the ground that the supposed heir was a bastard,
pleaded a former grant to himself from the crown, and finally answered the
complaint by giving his own version of the situation.

147b. Demurrers in equity were different from those at common law in that
they were riot taken conclusivel y against the defendant if they were
overruled. At common law if a demurrer was overruled, judgment was
immediately given for the plaintiff since the defendant had admitted
the facts as stated in the declaration , but in equity the defendant
would only be ordered to put in an answer.
148. E.g. Fyshe v. Thoroughgood, E.112/1/68/ 2 (1590) in which some of the
defendants demurred to part of the bill and disclaimed another part;
in a separate pleading they answered to other parts.149. E.g. Wright v. Sturdye, E.112/50/82 /4 (1583) (demurrer and answer);
Bowlin v. Atkinson, E.112/54/54 7/2 (1594) (demurrer and plea).
150 • . EQ112/44/47/2 (1593).
151. E.112/56/75 2/3 (1599).
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Since demurrers placed in issue only points of law, they can be
very useful to legal historians in describing the law and the jurisdictional limitations of the court.

3)

Pleas
The plea was that pleading used when the entire defence to the

complaint could be reduced to a single factual allegation. Pleas in bar,
except those founded upon matter of record in the exchequer, were required
to be under oath. 152 Also pleas of bankruptcy must have been under oath.153
Pleas first began to be used in the exchequer around 1580 when the
procedure generally became settled. There is a plea to the jurisdiction
in Wright v. Sturdye (1583).154 The "answer" in Preston v. Scrivener
(1590) 155 is in substance a plea; it alleged that the plaintiff was outI

lawed and therefore not competent to sue, and it did not respond to the
facts set forth in the complaint. in Marbury v. Seymour (1602) 15 6 the

I

defendant put in a "plea and answer" which was:.not under oath and which
was in fact only a plea of the outlawry of the plaintiff.
I

4)

Disclaimers
A disclaimer was a pleading in which the defendant stated that he

had no legal rights or claims to whatever it was that the plaintiff alleged
in his bill.Disclai mers were not under oath but were signed by counsel.
They were never very common.

152. Osborne, Practice (1658) p. 140.
153. Joseph v. Tuckey, 2 Cox 44, 30 Eng. Rep. 21 (Ex. 1788).
154. E.112/50/82 /2 (1583).
155. E.112/53/43 8/3 (1590).
156. E.112/1/128 /2 (1602) .

I
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A good example of a pure disclaimer is in Ridgdale v. Clarke
(1589). 1 57 "Disclaimers and answers" were filed in Heynes v. Sanders
1 8
(1596) 5 and Wooton v. Bollasses (1598) 159 • In Agarde v. Babington
(1590) 160 one defendant put in an "answer and disclaimer" and another
a "demurrer and disclaimer", but both of these pleadings are pure
disclaimers in substance.

Ridgdale v. Clarke
E.112/14/87 /2

parchment

disclaimer

The disclaymer of Richard Clarke defendant to the bill of
Complainte of Richard Ridgdale Complainant.
The said defendant by protestacion not confessinge or acknowledginge
any thinge or matter in the said bill of Complainte Conteyned materiall
in lawe to be aunswered unto by this defendant to be trewe Saieth that
he this defendant at the tyme of the bill exhibited or at any tyme sithens
had not nor claymed to have nor yet hath nor claymeth to have any estate
right tytle Interest Clayme or demaunde of in or to the said two Acres
and a half of lande or Medow lyenge and beinge in Southmeade in the
highe meade in or neare Strateford Langthorne in the County of Essex in
the bill mencioned nor any parte thereof but doth utterlie disclayme
himself to have any estate tytle or interest in or to the same premisses
or any parte therof And therefore this defendant doth entend that he shall

157. E.112/14/87/2 (1589), transcribed below.
158. E.112/44/58/2 (1596).
159. E.112/44/672/6 (1598).
160. E.112/9/40/2 and 3 (1590).
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not be any further Impleaded in this Honorable Courte for the matters
in the bill specified and humblie prayeth to be dismissed out of this
honorable Courte with his reasonable Costes and chardges for his wrongfull vexacion therein susteigned.
/s/ Tho. Owen

***
E.

The Third Pleading

1)

Exceptions
The pleading of exceptions was used to assert the insufficien cy of

the defendant's answer and to require a further answer. It was necessary
to describe specificall y the deficiencie s of the answer. The exceptions
were engrossed on parchment, signed by counsel, and filed in court. It
was useful to the plaintiff to know what defenses the defendant was going
to raise at the hearing, but it was essential to have a full, perfect>
and sufficient answer when the plaintiff was relying on it to prove
his own case. No exceptions appear to have been filed in the sixteenth
century, but they were fairly common in the seventeenth century and
afterwards.1 61 It is to be noticed in connection with the lack of exceptions in the Elizabethan period the lack of interrogatin g parts in complaints then. P~rhaps in the earlier period, ,plaintiffs were less conscious of the possibiliti es of discovery from defendants. The new practice

161. E.g. A.G. v. Mayor of Newcastle, E.112/113/2'3)+/4 (1623); Sawyer v.
Ogle, E.112/113/2 43/4- (1625); see also Chambers v. Robinson, Bunb.
169, 145 Eng. Rep. 635 (Ex. 1724); Wickins v. Pratt, Bunb. 246, 145
Eng. Rep. 662 (Ex. 1727-28); Anon., 2 Barn. K.B. 150, 94 Eng. Rep.
415 (Ex. 1732).
,
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in the latter part of the sixteenth century of swearing defendants to
their answers may have also concentrated attention on the utility of
full answers as evidential material for the plaintiff .
When the exceptions were filed , the court would order the defendant
to amend his answer or appear in court to maintain it . If the defendant
lived in the country, then he must have been served with a subpoena ad
faciendum meliorem responsionem .

162

If upon the hearing of the exc eptions ,

they were sustained , then the defendant would be ordered to put in a
further answer or to amend his first answer . After a fourth insuffi cient
answer , the court would grant an attachment for his contempt and commit
him to prison until he made a sufficient answer .

2)

16

3

Replications
If the plaintiff did not set the cause down for hearing upon the

bill and answer , the normal third pleading was his replication. The
purpose of the replication was the same as that of the answer and the
rejoinder , namely to confess and avoid or to traverse the preceeding
pleading . Therefore all of these pleadings follow the same general form .
The plaintiff ' s replication must have been based upon the defendant ' s
answer; it could not set forth new matter except by way of confession
and avoidance of or a special traverse to something in the answer.
Replications were very common and were used in the exchequer from the

162 . Osborne , Practi ce (1658) pp . 140, 141 ; The Compleat Sollicitor (1666)
pp. 391, 392.
163. Rules 15 and 16, Ordines Cancellariae (1698) pp. 16, 17 ; Bohun, The
Practising Attorney (1724) p. 296 ; The Compleat Clerk in Court (1726)
pp. 163, 164; Fowler, Practi ce (179sf""vol . 2, pp. 1- 24 ; Turner ,
Epitome (1806) pp . 36- 40 .
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very beginning . 1 64 ReplicatiQ ns were not 'Sworn to . The plaintiff served
a subpoena ad rejungendum165 on the defendant when he filed his replication unless the defendant was already obliged to answer gratis, having
been in contempt or having received some favor from the court. 166
An unusual pleading, which was probably the result of the newness
of the jurisdict ion, is the "replicat ion and joinder in demurrer" to
the defendan t's demurrer, which was filed in Cooke v. Cooke (1586). 167
In the nineteent h century most replicati on were pure formaliti es drafted
and engrossed by the sworn clerks. 168

3)

Demurrers
If the answer was by way of confessio n and avoidance or special

traverse, the plaintiff could demur to it on the grounds that it was
insuffici ent in law. However, they were rare in equity pleading because
there were better alternativ es available . The plaintiff could either except
to the answer for insufficie ncy, or he could set the cause down for
hearing on the bill and answer. But in the case of Lord Seymour v. Lambert
(1600), 169 the plaintiff filed a "demurrer and replicatio n to the
insuffici ent answer."

164. E.g. Bailiffs of Huntingdo n v. Earl of Kent (before 1523); Waleston
v. Calfehill (1509-152 3); Miles v. Prior of Elsing Spital :(before
1530); Tenants of Berkhampstead v. Rector of Asbridge (1531); Peck
v. Church Wardens of Cokeham (before 1541); Capull v. Ardern (15431545); Manfelde v. Wyer (1547-154 9); Roberts v. White (1549); transcribed in app. 5.
165. See printed samples in R. Crompton, L'Author itie et Jurisdict ion des
Courts (1594) ff. 107v, 108; Brown, Compendium (1688) pp . 466, 470:471; Fowler, Practice (1795) vol. 2, p. 49; Barton, Historica l Treatise
(1796) pp. 149, 150.
166. Osborne, Practice (1658) p. 145; The Practick Part of the Law (1681)
pp. 503, 504; The Compleat Clerk in Court (1726)J;p ~.171~ 172; Fowler,
Practice (1795) vol. 2, pp. 40-50; Turner, Epitome (1806; pp. 40 41.
167 . E.112/10/ 21/3 (1586).
168. H.C. sess. pap. 1822 (no. 125) vol. 11, pp. 99 at 157.
169 . E.112/3/1 05/5 (1600).
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F.

Re.joinders

The rejoinder was the defendant's response to any new matter in
the replication. 170 Thus they were normally short formal documents.
However, even if there was no new matter in the replication, the defendant was required to file a rejoinder of course, which merely asserted
that he would maintain his answer.171 It was nothing more than a formality which refuted the formalities of the replication. 172
Rejoinders served the same purposes as replications, and so they
followed the same forms and rules. They were engrossed on parchment and
signed by counsel but not put in under oath.
Demurrers to replications were in theory possible, but a simple
one has not been found. In the early period, a "rejoinder or rather
demurrer" was filed in the case of Gage v. Swifte (1582), 17 3 and a
"demurrer and rejoinder" was filed in Graunger v. Jefferson (1596). 174

Laurence v. Williams
E.112/1/14/4

1581
parchment, 300 mm. x 150 mm.

rejoinder

The Rejoyneder of Edward Williams defendent to the replicacion
of Jeoffraie Laurence Complainante.
The said defendent sayeth That his said Aunswere is good and sufficient
in the Lawe to bee aunswered unto and doth averre mayntaine and wilbee
170. For examples, see Waleston v. Calfehill (1509-1523); Miles v. Prior
of Elsing Spital (before 1530); Tenants of Berkhampstead v. Rector
of Ashridge (1531); Capull v. Ardern (1543-1545); in app. 5.
171. For an example, see Laurence v. Williams, E.112/1/14/4 (1581) transcribed below.
172. Osborne, Practice (1658) p. 146; H.C. sess. pap. 1822 (no. 125) vol.
11, pp. 99 at 157.
173. E.112/13/18/3 (1582).
174. E.112/55/602/7 (1596); and in Thacker v. Harpur, E.112/9/62/7 (1596).
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redie to prove as this honorable courte shall award all and every matter
and thinge in his said aunswere conteyned to bee just and true in sorte
and manner as the same bin therin sett forth17 5 without that that anie
matter or thinge in the said replication conteyned materiall to bee
rejoyned unto and by the said defendent in due sorte and manner not
confessed and avoyded traversed or denied is true All and singuler which
matters the said defendent doth averre and wilbee likewise reddie to
prove as this honorable courte shall allso award and prayeth as in his
said aunswere he hath prayed.
/s/ Worine

[endorsed]
Bedford
Graynfeld cum defendente

***
G.

Other Pleadings
The pleading stage of a lawsuit in theory could continue indefi-

nitely, as long as there was any new matter alleged which called for a
response by a succeeding pleading. The pleading continued until every
material point w~s in issue. 1 76 That pleading which followed the rejoinder was the sur-rejoinder; these, however, were unusual in the sixteenth

175. If new matter were to be alleged or new matter in -the replication
were to be denied, it would have been inserted at this point.
176. Osborne, Practice (1658) p. 146.
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century. 177 In two Elizabeth an cases the defendant s put in rebutters
to the plaintiff s' sur-rejoi nders. 178 No cross bills, bills of revivor,
or bills of review have been discovere d in the sixteenth century
exchequer , though many examples can be found from later periods.

H.

Records of the Pleadings (E.111, E.112, E.193)

All of the documents of the pleading stage of a lawsuit were kept
together as a file, 1 79 and when the file was complete, they were bound
together with a cord which went through the upper left hand margins.
Before the file was complete, the exchequer clerks appear to have kept
the documents on some sort of spindle; all of the pieces of parchment
have at least one hole in the upper left quarter. This hoJ...je is usually
in the portion of the membrane which has the text on it; therefore i~
is unlikely to have been made by an earlier binding.
The few pleadings which have survived from the period before 1558,
the accession of Elizabeth I, are now in class E.111 in the Public Record
Office and have been transcrib ed below in appendix five. This was not
one of the original official classes of documents made up in the king's
remembra ncer's office and kept in the exchequer archives at Westmins ter.
It is a loose and miscellan eous collectio n of equity files and papers
and various revenue documents , notes, and scraps. There is no order to
this class, but; there are only about 150 items in it to be looked through.
177. E.g. Whettell v. Owen, E.112/58/ 4/7 (1580); Price v. Mortimer, E.112/
59/21/17 (Carmarth en) (1584); Richardso n v. Hodgeson~ E.112/50/ 69/4
(1585); Vernon v. Herbert, E.112/62/ 25/6 (Montgomery) (1594).
178. Grove v. Grove, E.112/48/ 11/3 (1584); and Wolde v. Harrison, E.112/
44/80/6 (1601) in this last case the sur-rejoi nder is by scribal error
called a rebutter: E.112/44/ 93/3.
179. Q.K. Rept. No. 2 (1841) p. 68.

1
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The equity exchequer files of pleadings from 1558 to 1841 form
class E.112; there are 2386 large portfolios of them. These files
have been restored and rebound by the Public Record Office in modern
times; however, they are in the same form and order now as they were
in the exchequer archives before the equity jurisdiction was suppressed.
The files were collected together in order by county and reign. They
had been numbered when they were filed; 180 they were put in this order
when the permanent bundles were made so that the bill books could be
used as calendars. Thus for each county there is a new series of numbers
for each re:i,gn, and for each monarch there is a separate series for
each county. In addition there are for each reign several portfolios
of miscellaneous files.
The files were originally kept in bundles of a hundred. 181 At the
beginning of the nineteenth century, George Vanderzee with two others
sorted out the files which had become separated from their bundles. 182 ·.
In 1842 when they were received by the Public Record Office, they were
cleaned and mended and put into portfolios. 183 Each portfolio contains
several hundred files, but they are still in their original order.
The problem of finding the pleadings from a particular case is
partially solved by the bill books and the appearance books. 184 The
first of these original classes of records can be used as a calendar
of plaintiffs and the second for defendants. In addition there are

180. See above, section.·A.
181. Report of 1732 in Reports of Commons (1803) vol. 1, pp. 513, 514, 530,
vol. 15, pp. 141, 142 (return of 24 Feb. 1800).
182. Annual Report of the Record Commission (1807) p. 11~
183. 12·!• Rept. No. 4 (1 843) p. 16.
184. See above, sections A and C.
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several modern manuscript calendars in the Public Record Office. "Calendar
of Miscellaneous Bills and Answers 11185 covers the files in the miscellaneous bundles or portfolios for all reigns. The entries are arranged
according to the first letter of the plaintiffs' surnames. Each entry
gives the miscellaneous number of the file, the names of the parties,
the county when known, the types of pleadings and the number of membranes,
and finally the original file number when known. This work is in three
volumes. Another useful (th9ugh incomplete) work is "Calendars of Bills
and Answers, Exchequer Queen's Remembrancer, Eliaabeth, Bedford to Kent. 11186
This volume lists all files alphabetically under the first letter of the
parties' names for each county separately, e.g. all parties whose names
begin with A from Bedfordshire. Each entry gives the file number, the
plaintiff's name (defendants have cross references), the defendant's
name, place and nature of the dispute, the types of pleading in the file,
and the date. Unfortunately this calendar was only completed for the
English counties alphabetically from Bedford to Kent.
The miscellaneous replications and rejoinders from all reigns have
been collected into class E.193 by the Public Record Office. These
pleadings here are almost all in a state of great decay, and the reason
that they are not with their original files is that they cannot be
easily identified. In fact most of them have had the top left corner
torn off; this was where the county and date was endorsed and where they
were attached to the file. Obviously they have gotten torn from their
files and hopelessly separated. However, most are mere replications and
rejoinders of course; these were of no substantive importance.

185. P.R.O.: Long Room, G/403-405.
186. P.R.O.: Long Room, G/406.
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In general these pleadings contain much valuable evidence for the
historian. The difficulty is that the pleadings were not, nor even
pretended to be, impartial. The problem of finding the truth from
partisan sources, however, is not impossible to solve; the judges did
it in theory every time they heard a suit on the bill and answer. Taking
all of the pleadings together, one can see both parties agreeing on
certain statements of fact. It is possible that both sides might agree
on the same distorted view of something, each believing that it will be
more to his own advantage, but such a situation is unlikely and infrequent.
As long as the partisan characteristics of the pleadings are kept in
mind, much can be plucked from the net that is well worth holding on to.

Part 2

Evidence

The evidence in suits in equity was taken by means of written
depositions. The witness was examined outside of the court room, his
testimony was written down, and this deposition was read to the judges
at the hearing by the sworn clerk for the party on whose behalf it was
introduced.187 Normally witnesses gave their depositions before one of
the barons of the exchequer or his examiner; however, if a witness lived
beyond the ten mile radius of London, respectable people in the country
could be appointed to receive his evidence in a place convenient to his
188
residence.
In the nineteenth century this limit was increased to
fifteenth miles. 189
187. Osborne, Practice (1658) p. 151; Bahun, Practisin Attorney (4th ed.
1737) vol. 2, p. 233; H.C. sess. pap. 1822 no. 125) vol. 11, pp. 99
at 143.
188. Rule 24, Ordines Cancellariae (1698) pp. 25, 26; Fowler, Practice
(1795) vol. 2, pp. 62, 63, 133; in chancery this limit was 20 miles:
Barton, Historical Treatise (1796) pp. 158, 160.
189. H.C. sess. pap. 1822 (no. 125) vol. 11, pp. 99 at 238.
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It was also possible with the special permission of the court to
have a witness testify orally in open court, but it was not usually
allowed. When this was permitted, it was for some particular bit of
information rather than for a general statement of the facts of the case.

A.

Commissions
No commission was necessary, of course, if the deposition was to

be taken before one of the barons; a baron had the inherent authority
to receive evidence in his capacity as a judge. His authority to exercise
the royal prerogative of judicial action was his letter patent of
appointment. However, for a private person to administer the oath to
a deponent and to take his answer there must have been a delegation of
rpyal authority in the form of a commission of dedimus potestatem to
take the declarant's evidence.l90
This writ or commission ran in the name of the sovereign. It was
addressed to the commissioners, of whom there were almost always four,
two chosen by each side. This number does not seem to have been required
by any formal rule but became conventional because of its convenience
and the mechanical nature of their duties. At least as early as the
seventeenth century, the procedure for their selection was upon the
nomi nation of four each by both parties and the subsequent striking out

of two of the proposals of the opposing party. The result was that the
two nominees of each party who were the least offensive to the other
party were put into the commission. 1 91 In theory the commissioners were
190. See the examples at the end of this section; Roberts v. White (1549)
and White v. Leigh (1558) in app. 5; Brit. Mus. MS Lansd. 168, f.
237v (1631); Brown, Compendium (1688) pp. 273, 274; Fowler, Practice
(1795) vol. 2, pp. 63-65; Barton, Historical Treatise (1796) pp. 165-168.
191. The intricacies of this procedure are described in greater detail in
Fowler, Practice (1795) vol. 2, pp. 61, 62; see also Osborne, Practice
(1658) p. 147.
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the impartial delegates of the court and not the agents for any party.
In Fricker v. Moore (1730) 1 92 the depositions were suppressed because
one of the commissioners was the plaintiff ' s solicitor . The commission
could be executed by only three or two, but its execution required the
presence of at least two. In revenue matters commissions of dedimus
potestatem frequently contained clauses of quorum , but this was not
the practice in equity cases . 1 93
The commissioners were required by the writ to swear the witnesses ,
examine them upon the interrogatories , write down the testimony, and to
send it under their seals together with the interrogatories and the
commission to the barons of the exchequer by a certain date. By the
end of the sixteenth century it was customary to require in the writ
that the depositions be engrossed on parchment; most of the earlier
depositions were on parchment even though it was not enjoined by the
commission, but some were only on paper . By about 1587 there was added
a provision for two weeks notice of the date and pla ce of the execution
of the commission to be given to the defendant so that he could have
his commissioners, interrogatories , and witnesses present . No notice
was needed for the plaintiff since he had the carriage of the commission .
If the defendant had its carriage , then notice was given to the plaintiff . 1 94
From 1726 to the end of the jurisdiction, commissions included
directions to the commissioners to swear themselves and their clerks or
scriveners to impartiality and secrecy. A copy of these two oaths was
sent along with the commission. The following examples are typical. l95
192. Bunb . 289 , 145 Eng . Rep . 677 (Ex. 1730) .
193. Wentworth v . Woodford (1565}, E. 1J4/? & 8 Eliz . /M.1/1, (E. 112/3/10) ,
a very early case, is an exception which was due to the then unsettled
usages of the court .
194 . Osborne , Practice (1658) p . 147 ; Fowler, Practice (1795) vol. 2, pp .
61, 62, 69, 70 , 97 .
195 . From Coleman v. Barker, E. 134/12 Geo . l/E. 2/2 (1726) ; these oaths are
also given i n Fowler , Practi ce (1795 ) vol . 2, pp. 65-67 .
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The Commissioners' Oath
You shall according to the best of your skill and knowledge truly and
faithfully and without partiality to any or either of the parties in
this cause take the examinations and depositions of all and every witness produced and examined by virtue of the commission hereunto annexed
upon the interrogatories now produced and left with you and you shall
not publish disclose or make known to any person or persons whatsoever
except to the clerk or clerks by you employed and sworn to secrecy in
the execution of this commission the contents of all or any of the
depositions of the witnesses or any of them to be taken by you and the
other commissioners in the said commission named or any of them by virtue of the said commission untill publication shall pass by rule or order
of the court of exchequer; So help you God.

The Clerks' Oath
You shall truly and faithfully and without partiality to any or either
of the parties in this cause take and write down transcribe and engross
the depositions of all and every witness and witnesses produced before
and examined by the commissioners or any of them named in the commission
hereunto annexed as farforth as you are directed and employed by the
said commissioners or any of them to take write down or engross the said
depositions or any of them and you shall not publish disclose or make
known to any person or persons whatsoever the contents of all or any of
the depositions of the witnesses or any of them to be taken wrote down
transcribed or engrossed by you or whereto you shall have recourse or
be any ways privy untill publication shall pass by rule or order of the
court of exchequer; So help you God.

I'

184.

The corrunission was attested in the name of the chief baron, dated,
issued by the barons, and signed by the king's remembrancer. This was
a f ormula written out by the sworn clerk who drafted it; these officers
had no personal contact with the writ. Except for these formalities and
the name of the sovereign at the beginning, the dedimus potestatem was
not a rigid formulation; as long as it was substantially in order, verbal
variations were allowed and freely used.
The dedimus potestatem was written in Latin in the official set
hand on parchment by the sworn clerk representing the party obtaining
1 6
it. 9 This clerk also endorsed his initials on the back. From the bottom
was cut a tongue which remained attached at the left hand corner. On this
tag or label was written the names and addresses of the corrunissioners,
and it was used to tie up the folded corrunission. The tag was kept in place
by the wax which was pressed with the exchequer seal so that the corrunission could not be opened without tearing the tag from it. As a result
none of these tags have survived, but the places from which they were
torn are plainly visible. Occasionally the remains of the wax seal can
be seen on the dorse.
On the dorse of the writ was a memorandum of its execution. After
about 1588, and frequently before, it was always signed by the corrunissioners who acted under it. The following is a typical example. "Executio
istius corrunissionis patet in quibusdam scedulis huic corrunissioni annexis. 11197
The schedules referred to were the depositions themselves.

196. H.C . sess. pap. 1822 (no. 125) vol. 11, pp. 99 at 150; Lincoln's
Inn MS. Misc. 310, 2d return, Jd ans. (1820).
197. From Astrey v. Langrake, E.134/13 Eliz./E.l/9,(E.112/1/8 ) 1 (1571).
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In addition to these commissions of dedimus potestatem to take
depositions in the country, there is a class of documents in the Public
Record Office called "special commissions" (E.178). These are commissions
of oyer and terminer. They were special in that they were judicial
commissions; they were delegations of authority and discretion to settle
the disputes. Normal commissions only gave the power to perform routine
ministerial duties. In later times the term "special commission" was
used to refer to those writs of dedimus potestatem to take the depositions
of parties. In the days when parties were incompetent to testify, it was
necessary to get a special order to exhibit interrogatories to them.
Such interrogatories were in the nature of a supplemental bill of discovery, and the deposition was in the nature of a further answer. 198
Commissions of oyer and terminer1 99 were in the form of royal
letters patent. They were addressed to the commissioners but were made
patent at the end; they were attested to by the chief baron, issued by
the barons, and signed by the king's remembrancer; in addition they
contained references to the king's remembrancer's memoranda roll and to
the patent roll. They gave the commissioners power not only to examine
witnesses, but also to hear the parties and to end the dispute by rendering a decree. Each file normally consists of the commission, interrogatories, depositions, and certificate or decree.
In the eighteenth and nineteenth centuries all commissions were
minuted in the entry book of writs (E.204) when they were issued. These
writ books were first kept in 1725 and continued to be kept until 1842;
they record all writs which went out of the king's remembrancer's office.
Each entry gives the county, the initials of the sworn clerks, the type

198. See E.R. Daniell, Treatise
pp. 458- 461, 823-825.

_£g

the Practice of Chancery (1840) vol. 2,

199. A sample is given in Brown, Compendium (1688) pp. 386-388.
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of writ, the names of the parties, and the date.
The following commissions of dedimus potestatem are typical samples.

1658

Hart v. Grantham
E.1J4 /1658 /M. 2 /1

parchment, 255 mm. x 150 mm.

commission of
dedimus
potestatem

Richard Lord Protector of the Commonwealth of England Scotland and
Ireland and the Dominions & Territories thereunto belonginge To our
welbeloved Robert Pargiter Esquire Richard Kilby Gentleman William
Playdell Gentleman and John Nicholls Gentleman Greeting Knowe yee That
wee trusting very much to the faithfulnes industries and provident
circumspeccions in the managinge our affaires Have assigned you and by
these presents doe give and graunt unto you or any two or more of you
full power and authority diligently to examine all witnesses of and
upon cer.teine Articles or Interrogatoryes to be exhibited before you
or any two or more of you As well on the behalfe of Thomas Grantham
Francis Grantham Richard Bonner Richard Manfeild Francis Newell Thomas
Hassack and Thomas Davy defendants As on the behalfe of Timothy Hart
Clerke Plaintiff And therefore wee doe commaund you that at such day and
place or dayes and places as you or any two or more of you shall appoint
you call and cause to come before you or any two or more of you the Said
witnesses And that you or any two or more of you doe diligently examyne
those witnesses every of them by himselfe severally of &

upon the

said Articles and Interrogatories upon their oathes to be taken before
you And that you doe take their examynacions and retorne them written
in parchment And when you or any two or more of you shall have soe taken
them That you or any two or more of you doe send them to the Barons of

187.

our Exchequer at Westminster in eight dayes of St Martin next comeinge
close sealed up under your Seales or under the Seales of any two or
more of you togeather with the Said Interrogatories and this writt
(Provided that the said Plaintiffs shall have tenne dayes notice of
the day and place of your first sitting about the execution hereof,
Provided also that noe witnesses shall be examyned on the behalfe of
the said Plaintiff unles the said plaintiff shall first pay unto the
Said defendants the somme of ixs iiiid for the halfe fee of this Commission) Witnes Sir Thomas Widdrington Knight at Westminster the x:xxth day
of September in the yeare of our Lord 1658 By the Barons.
The Remembrancer of the Lord Protector

[dorse]
The execution of this Comission appeares in Certaine Schedules hereunto
annexed.
/s/ Ro. Pargiter
/s/ Ric. Kilbye
/s/ Wm. Playdell
In absence of the Remembrancer
/s/ Payne

***

I I
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Burges v. Reeve

1699 ·

E.134/ 11 Will. 3/E.l /l

parchm ent, 260 mm. x 140 mm.

- commi ssion
of dedimu s
potest atem

Guliel mus tertiu s Dei gratia Anglie Scotie Franci e & Hibern
ie Rex
fidei defens or

& c Dilec tis nobis Thome Lake Armige ro Thome Medley

genero so Thome Jenkin s Armige ro

&

Natha niele Moore genero so salute m

Sciati s quod nos de fideli tatibu s Indus tris &

provid eris circum specci oni-

bus vestri s in negot iis nostri s agend is plurim e confid entes Assign
avimus
vos ac vobis plenam potest atem &

autori tatem damus &

presen tem ad testes quoscumque de

& super quibus Articu lis sive

commi ttimus per

interr ogato ribus tarn ex parte Isaaci Burgis Cleric i quere ntis
quam ex
parte Johann is Reeve defend entis coram vobis aut duobus sive
plurum
vestru m exhibe ndis sive delibe randis dilige nter examin andis Ac
Ideo vobis
mandamus quod ad huiusm odi diem &

locum si ve dies &

loca quos vel

que ad hoe provi deriti s aut duo sive plurum vestru m provid eruit
testes
predic tos coram vobis aut duobus sive plurum vestru m venire faciat
is
evoce tis ac ipsos testes &

eorum queml ibit per se sepera tim de &

super art iculis sive interr ogato ribus predic tis super sacram enta
sua
coram vobis aut duobus sive plurum vestru m per sancta Dei Evang
elia
corpo ralite r presta ndis dilige nter exami netis aut duo sive plurum
vestru m
examin ent examin acione sque suas recip iatis &
rediga tis

in script o in pergam eno

& cum illo sic ceper itis eas Baron ibus de Scacca rio nostro

apud Westm onaste rium A die Pasche proxim e future in xvcim dies
sub
sigill is vestri s aut duorum sive plurum vestru m clau sis mitta
tis aut duo
sive plurum vestru m mittan t unacum Interr ogato ribus · predic tis
Et hoe breve
Provis o quod prefat us Defend ens habea t premon icionem per spaciu
m xiiiic im
dierum de die &

loco prime sessio nis breve circa execuc ionem brevis
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nostri Teste Edwardo Ward milite apud Westmonaste rium xiii 0 die
Februarii Anno regni nostri

ximo per Barones.
Ayloffe

[dorseJ

R.B.
Executio istius Commissioni patet in quibusdam schedulis huic brevi
annexis.
/s/ Thomas Lake
/s/ Thomas Medley
/s-/ Nathaniel Moore

/s/ Bathurst

***
B.

Interrogato ries
The interrogato ries were the questions which were read to the wit-

nesses. They were always in the same form whether equity or revenue,
whether to accompany a dedimus potestatem or a commission of oyer and
terminer, or to be administere d in the country or before a baron. Originally they were sent to the commissione rs along with the commission,
but the later practice was for the party's solicitor to give them to
the commissione rs when he presented his witnesses. 200 This practice
assured that they would not be revealed to the other party and that

200. Fowler, Practice (1795) vol. 2, pp. 96-98.
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they would not be tampered with. The commissione rs were not allowed
to accept a second set of interrogato ries or to invent any of their
own since their commission only extended to the set annexed to it or
delivered when it was opened. 201
The interrogato ries were engrossed on parchment by the party's
lawyer. Each set began with a title at the top of the membrane:
"Interrogat ories to be administere d to the witnesses to be produced on
the part and behalf of !,.]2. complainant against ..Q.Q. defendant." 202
If different interrogato ries were to be put to different witnesses, the
title would name the persons who were to answer that set. The questions
were listed in a numbered series.
In the seventeenth century it became the custom to have the interrogatories approved and signed by counsel to assure their propriety.
This custom was made a requirement for those which were to be adminstered
by one of the examiners according to an order of 17 November, 1638.203
In 1698 an order extended this requirement to all interrogato ries.204
This saved having to suppress improper questions and answers by prec luding the error from the beginning. Also in the seventeenth century

the commissione rs began signing the interrogato ries when they received
them.

C.

Depositions ·

1)

Baron's Depositions
In strict theory all depositions were to be taken before one of

the barons of the exchequer. However, from the beginning of the court's
201. Fowler, Practice (1795) vol. 2, p. 98.
202. From Wentworth v . Morton (1572), E.134/14

Eliz./E.l/l., (E.112/51/1 93-A).

203. E.125/23, f. 310v.
204. Order of 18 November 1698: printed in Fowler, Practice (1795) vol. 2,
p. 150.
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equity jurisdict ion, this rule was modified in two ways: the barons
used one of their personal clerks as examiners , and when it was inconvenient for the witness to come to the baron, a commissio n could be
had to take his depositio n in the country. These relaxatio ns of .the
rule were not too important because by the sixteenth century the officer
who presided over the taking of depositio ns in equity had nothing to do
which required any legal discretio n. However, there was the loss to the
judge of the demeanor evidence.
Depositio ns taken at Westmins ter were called "baron's depositio ns"
as opposed to "depositio ns by commissio n." In chancery they were called
"town depositio ns" and "country depositio ns." Baron's depositio ns though
the normal ones were the less frequent because the larger part of the
populatio n lived outside of the ten mile radius of London.
The procedure for taking a depositio n in Westmins ter began when the
solicitor for one of the parties produced at the exchequer office the
witness and the interroga tories upon which the examinati on was to take
place. Alternati vely the declarant could be examined on the pleadings as
was the archaic chancery practice of the fifteenth century. 205 The sworn
clerk for that party took the witness and the interroga tories to one of
the barons before whom the witness was then sworn. From the second half
of the seventeen th century onwards, the baron then signed the jurat on
the interroga torie·s . At this juncture the deponent, that baron's examiner,
and a scrivener went off to a private room where the questions were read
out singly and the deponent answered according to his knowledge and belief.
The scrivener wrote down in the third person the substance of each answer.

205. For a later exchequer example, see
(E.112/5/31),(1571).

Glaser v. Middleton ,

E.133/1/106,
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I
1
1 1

Baron's depositio ns were always on paper; there was little danger
of their being destroyed since they had no journey to make. At the top
of the page was written the title, e.g. "Depositi ons taken before John
Byrche

~

of the barons of the queen's ma.jesty's court of the exchequer

the vii day of June in the seventeen th year of the reign of 2£r. sovereign
lady Queen Elizabeth .£!! the parte and behalf of Walter ~ and others
complaina nts against Thomas Willoughb y and Alexander Wilcocks defendant s
as followith ." The body of the depositio n began with an identific ation
of the witness: "John Fosten of the City of Coventry weaver of the age
of lx years.£!. thereab outs~ and examined the day and year abovesaid
To the first interroga tory he saith and deposeth .2.!l his oath that ••• 1120 6
Then followed the declaran t's testimony in a series of numbered paragraph s,
the answers which correspon ded to the interroga tories.
The practice as to signature s was unsettled at first, but after
about 1565 the deponent always signed at the end of his evidence; occasionally he also signed at the bottom of each sheet. This latter was the
better practice and the prevailin g one at the end. In the sixteenth cen.
tury the baron signed in about half the cases, but from the beginning
of the seventeen th century to the end, the baron always signed. From the
end of the seventeen th century, the examiner wrote the jurat on the
interroga tories and the barons signed that rather than the depositio n.
Thus he was not disturbed twice, once to swear the witness and afterward s
to sign the paper. There were no seals on it. Since the depositio n was
construct ively taken before the baron himself and since the examiner was
not a proper exchequer official but only a personal servant of the baron,
no mention of the examiner is found at all.

206. From Pyle v. Wilcocks, E. 1 33/?)258/2 (1575).
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When the exam inati on was finis hed and the decl
aran t was dism issed ,
the depo sitio ns and inter roga torie s were faste
ned toge ther, with the
depo sitio ns on top. An endo rsem ent was made on
the top shee t in the
top left corn er. Befo re 1588 this endo rsem ent
inclu ded the coun ty, a
number, the names of the depo nent s, and the natu
re of the disp ute, e.g.
''Warwick; l_g; John Fost en, Will iam Woll aston ,
John Sherman, Henr y Wedge,
and othe rs examined touc hing the mano rs of Bynl
ey and Brau nde." 207 Afte r
that year thes e endo rsem ents were quit e diffe
rent ; they gave the term ,
the regn al year , and a number: "Term ino mich aelis
Anno Regn i Regi ne
0
11208
. b e th
El iza
....
. e XXX
llll ; 14 •
Thes e numbers appe ar to h ave b een a dd ed
at a late r date ; they must have been refer ence
s to some inde x or calen dar
whic h has been lost . Afte r abou t 1600 endo rsem
ents of any sort are
scarc e and irreg ular . 209
When the exam inati on was finis hed, the soli cito
r gave notic e of
the names of the witn esse s to the sworn clerk
of the oppo site party so
that he migh t cross -exam ine them if he were so
advi sed. 21 0
The depo sitio n file s rema ined in the custo dy
of the exam iner unti l
his empl oyer, the baro n, ceas ed to be a judge
of the exch eque r. Thus it
was the exam iner who made publ icati on and offic
e copi es and rece ived
all fees in conn ectio n with them . The term inati
on of the baro n's offic e
resu lted in the autom atic end of the exam iner'
s offic e, and the baro n's
depo sitio ns 1n the exam iner' s custo dy were then
turne d over to the king 's
reme mbra ncer, who had the gene ral offi cial eusto
dy of the exch eque r
211
reco rds.
Baro n's depo sitio ns and depo sitio ns by comm ission
came into
207. From Pyle v. Wilc ocks , E.13 3/2/2 58/ 2 (157
5).
208. From Knowles v. Park er, E.13 3/7 /102 1/1 (1592
) •.
209. For criti cism of the exam iners for thei r
failu re to keep prop er
inde xes, see H.C. sess . pap. 1822 (no. 125) vol.
11, pp. 99 at 238.
210. Fowl er, Prac tice (1795 ) vol. 2, pp. 133140.
211. Orde r of 9 Feb. 1624 : E.12 4/35 , ff. 148v
, 149; Orde r of 10 Nov. 1649 :
E.12 5/32 , f. 248; Orde r of 19 Nov. 1698 : E.12
7/20 , f. 328; H.C. sess .
pap. 1822 (no. 125) vol. 11, pp. 99, 238, 239.
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I

11

I

being through quite different processes , took slightly different forms,
II

and came into the exchequer record repository through separate doors;

I
II

thus they have always been kept as separate archival catego ries. The

! : " iii

baron's depositions are now class E. 133 in the Public Record Office.
A few baron's depositions dating earlier than the accession of
Elizabeth I can be found in the unofficial miscellaneous early documents .

;I

212

I

II

i
I

The proper collection of baron ' s depositions, E. 133, extends from 1558

I!

I

II

'i

to 1841. There is a modern chronological calendar for most of those from
the reign of Elizabeth I . 213 All of the rest have been arranged alphabetically under the plaintiff ' s name and calendared . 214

1

Ii

i

'

I

1i

'
II

These records have never been very systematically kept ; the examiners
I

were not very careful in this respect . Another diffi culty in using this

i

I

I

,1

class of documents is that the revenue and equity depositions are filed

r:

together , but there is no way of distinguishing one from the other. It

II

Ii
I

is interesting to note that the revenue side of the e xchequer , which

1:

followed common l aw procedures and employed juries, used extensively

I

I

1,

the equity device of evidence by deposition. After about 1590 the pro-

I I:
I
I

portion of revenue depositions became much smaller .

Ii

i

1:

111'
2)

Depositions by Commission
Originally depositions taken upon commissions of dedimus potestatem

and those of oyer .and terminer were filed together in the exchequer

I

:

I

I,

I

archives . However, for reasons which are unknown, they were separated
at some time before they were del ivered to the Public Record Office . 215

!
I

212. E. g. E. 111/68 (1551) ; E. lll/67 (1552 ) ; E. lll/69 (1554); E. 111/70 (1554)
in app . 5; R. v . Maltons , E. 111/44 and E. 111/78 (1556) (a revenue case) .
213 . P.R . O.: Round Room, 11/115.
214 . P. R. O. : Round Roorri~ 11/113 and 114.
215. H. C. Maxwell Lyte, ed ., List of Special Commissions , P. R. O. Lists and
Indexes , No . 37 (1912) intro .; ~ -!· Rept . No . 4 (1843) p. 16 ; ~.f . Rept.
No . 38 (187 7 ) app . 1, p. 1 .

I

II

I

!

,1:

!
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I

I

111

I

I

I

I
I

I

!

I

195.

The files of depositions taken upon commissions of oyer and terminer
were put into a category called "Special Commissions of Inquiry" which
is now class E.178 in the Public Record Office. They date from 1558
to 1846; however, the vast majority are from prior to 1700. 216 These
depositions appear to be almost entirely concerned with revenue and nonlitigious matters, and so they need not be mentioned any further. There
was no reason why private litigants in an equity dispute could not have
obtained a commission of oyer and terminer had they so desired. However,
a private contract to arbitrate would have been just as good but with
more control for the parties and with no court fees.
Depositions upon writs of dedimus potestatem in the exchequer were
in the same form as those in the ,other courts of equity. There was very
little change in this form from the first which has been found in Roberts
217
v. White (1549)
to the last in 1841. They are now class E.134.Also
in this class of exchequer depositions are many from the revenue side
of the court, both litigious and inquisitory; they are in the same form
as the equity depositions.
When the commissioners or at least two of them had assembled at
the pre-arranged time and place, they opened and read the commission,
swore themselves and the scrivener to accuracy and secrecy, and accepted
the interrogatories from the solicitors and signed them. Then they, the
scrivener, and · each witness separately went off in private for the taking
of the deposition. The witness was sworn to tell the truth and not to
reveal his answers before the depositions were published. The interrogatories were then read to him one at a time, and his answers were taken
216. There are two printed calendars: Maxwell Lyte, ·ed., List of Special
Commissions, P.R.O. Lists and Indexes, No. 37 (1912); Q.~. Rept. No.
38 (1877) app. 1.
217. Transcribed in app. 5; other printed examples are in J.C. Cox, ed.,
"Derbyshire Elizabethan Depositions," Journ. of the Derbyshire Arch.
and Nat. Hist. Soc., vol. 38, pp. 183-216 (1916).
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down on paper by the scrivener. After all of the declarants had been
examined, the scrivener engrossed the depositions on parchment.
The deposition began with a title which was written across the
top of the membrane, ; e.g. "Bucks.; Depositions taken at Burnham in the
said County on the behalf of James Woodford gentleman defendant before
~

Sir Robert Drewry knight Edmund Ashfield and Thomas Fleetwood Esquires

the xiith of July Anno Regni Elizabethe viimo according to certain
interrogatories annexed to~ commission out of the court of the exchequer
to~ the persons above~ and to William Cadde Esquires. 11218 When
the interrogatories were addressed to a party, the title was slightly
differently worded since the answers were in theory pleadings rather
than evidence. The rest of the file was in the same form as interrogatories
to witnesses. An example of one of these titles is as follows: "The Joint
&

Severall Answer

&

Examination of John Kingdom

&:

Robert Drew to

Interrogatories Administered to them in the Original Cause wherein they
~

Plaintiffs against John Hawkins !

Kingdom !

al. Defendants to the said John

Robert Drew, defendants in the Cross Cause wherein the said

John Hawkins is plaintiff against them

!

others defendants depending in

his Majesties Court of Exchequer at Westminster pursuant to !i!! Order of
hearing made in these Causes Bearing date the Ninth day of May in the
Sixth year of King George ' s Reign. 1121 9
The testimony of each separate witness began with a few words of
introduction followed by his answer in numbered paragraphs corresponding
to the questions: "Robert Kempe of Brawell in the County of York of the
age of forty years_£!. thereabouts sworn and examined deposeth and saith:
To the first interrogatory this examinant saith that

...

218. From Wentworth v. Woodford, E.134/7 & 8 Eliz. /M.1/3, (E.112/3/10) (1565).
1
219. From Kingdom v. Hawkins, E.134/10 Geo.l/E.16/3 (1724).
220. From Wentworth v. Morton, E.134/14 Eliz./E. 1/2, (E.112/51/193-A ) (1572) .

'
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Normally the witnesses did not sign their depositions. But occasionally they did, and some examples can be found where the names of the
deponents were written after their testimony perhaps to indicate that
they had signed the paper draft. At the end of the eighteenth century
the witnesses signed both the draft and the engrossment.221 The commissioners present always signed the engrossed depositions, and the better
and later practice was t.o sign each membrane; they normally affixed their
seals as well. In the earliest period inexperienced commissioners occasionally returned a separate certificate of their actions, as they sometimes did upon commissions to take answers in the country.
"To the Quene

~

soverand Ladye and to her Ma,jesties most honorable

counsell of her highnes,se courte of thexcheker.
Pleasethe your heygnes and moste honorable counsell to be advertysed
that where ~~have receyved your ma,jesties commission beringe ~ the
ti
~ of November Anno domini 1.51.Q to examyne all suche wytnes .£!:. wyntenesses
~

Wylliam Skote of Petrell wray wythin the countye of comberland yeaman

plaintiff and Thomas Skote of t h e ~ wythin the sayd countye yeamen
Defendant .2E.

.e.§.

ather of them shall severallye brynge before

~ .§.£

(to>

be examyned upon Intergatoryes onely the contents wherof t o ~ symple
knowledge

~

have (perused) performed and also have assyned and sealed

t h e ~ under_£!:!£. handes and 2 eales and enclosed t h e ~ ~ ~
certyfycathe wythe the commission and Intergatoryes ther unto anexed and

have Delyvered t h e ~ unto the plentyffe to be delivered~ unto
your heygnes courte of thexcheker the xvti day after the feaste of Sainte
Helarii in wytnes wherof

~

have set t o ~ hands and seales the day~

yeare above rehersedi

221. Fowler, Practice (1795) vol. 2, p. 110.
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Your humble sub,jectes
/s/ William Skelton
/s/ Roland Vauxe
/s/ John Skelton 11222
After the commissioners had signed, the writ, the interrogatories ,
and the depositions were folded up and sealed so that none of the writing
showed, and the packet addressed to the court of exchequer was sent to
Westminster. The paper drafts were sealed up and kept by the commissioners
until publication.
When the depositions were delivered to one of the barons, that
baron's personal clerk wrote on it the liberatur and administered the
oath to the messenger before the baron that he had not tampered with
'the depositions in transit.223 The following are typical liberaturs,:
"Deliberatur per

!@lillill

Christoferi Garbray de Saltfletby in Comite

Lincolnie yoman ximo d i e ~ Anno xiiiimo Regine Elizabethe Et prestitit
sacramentum 11224 ; "Deliberatur in plena Curia quarto die Maii Anno xiiimo
Regine Elizabethe per manum Radi Astry Junioris generosi gui prestitit
sacramentum. 11225 The liberatur was not signed until the reign of William
III, during and after which it was always signed by the baron before
whom the oath was taken. (The only exception to this rule was Baron
Sotherton, the last non-serjeant baron; he was a former exchequer functionary with a bold signature, which he seems to have enjoyed using) .
The baron's clerk then delivered the depositions to the junior sworn
clerk who entered a note of it in the commission book, rectius the book
222. From Scott v. Scott, E.134/13 Eliz./H.2/3, (E.112/6?/1451) (1570).
1
223. H.C. sess. pap. 1822 (no. 125) vol. 11, pp. 99 at 231~
224. From Garbray v. Cockburn, E.134/14 Eliz./T.2/5, (E.112/23/89),( 1572).
225. From Astry v. Langrake, E.134/13 Eliz. /E.1/7, (E.112/l/8l(l57 1).
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of the returns of commissions . 226 The depositions were kept in the
exchequer office until publication . 227
When all of the witnesses had been examined and their depositions
had been received by the court, an order of course was moved for their
publication . Thereafter the parties were allowed to examine and take
copies of the evidence. Once publication had passed, there could be no
further examination of witnesses without a special order of court. 228
The commission books were contemporar y calendars of the executed
commissions which were returned to the king's remembranc er's office.
They form a series of seventeenl,.volumes dating from 1574 to 1841, 229
and they calendar all depositions in classes E.134 and E.178. They were
paper until 1626, after which they were made of parchment; they were
in English until 1578, after which they were in Latin, the language
of the other entry books; they were in the vernacular hand throughout.
At the top of each page was the term and regnal year. For each entry,
in the left hand margin, there was given the county and the number of
the writ received that term (thus a new series of numbers was begun each
term); the minute itself gave the type of commission, its purpose, the
parties, and the name of the first commissione r, e.g. "Civitas Exonensis;

2;

~

dedimus potestatem to Barnard drake esquire~ others to enquire of

certen Articles .£ll the behaulfe of John Sandy defendant against~ right
honorable .Ambr,ose ·Erle of Warwick Complainant 11230 ; "Southampto n; 22;
Breve de dedimus potestatem ad examinandum testes inter hugonem Cuff

226. 'Rept. of the Select Committee' (1793) in Repts. of Commons (1800)
vol. 15, p. 142; Fowler, Practice (1795) vol. 2, pp. 114, 115; H.C.
sess. pap. 1822 (no. 125) vol. 11, pp. 99 at 143.
227. For the details of the late eighteenth century practice, see Fowler,
Practice (1795) vol. 2, pp. 96-120.
228. See Orlebar v. Snead, Bunb. 330, 145 Eng. Rep. 690 (Ex. 1733).
229. OBS. 271-287.
230. (1576), OBS. 271, f. 18.
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guerentem et Thomam henslowe defendentem Edwardo Barrowe.et al. directa. 11231
In 1637 the entries began to include a note of publication; in 1640 they
began to give the number of schedules, i.e. the number of membranes
of the interrogatories and depositions filed with the commissiQn; in
1646 they began to give the initials or name of the sworn clerk. In the
eighteenth and .nineteenth centuries the date of publication is also
included in the margin.
In more recent times the Public Record Office has made new calendars
which are more accurate and easier to use. There are printed calendars
for the depositions in E.134 from 1558 to 1760, 232 and there is a four
volume manuscript calendar for the period 1760 to 1841. 233 In addition
there is a modern calendar of miscellaneous depositions taken by commission plus a two volume index to this calendar. 234 These calendars have
made the commission books obsolete as calendars. 235 The printed calendars in the appendices to the reports of the deputy keepers are not always
strictly accurate in their details; moreover, since they were made there
has been a fair amount of refinement and reclassification between classes
E.134 and E.178, and so these calendars are now less reliable.
An examination of the evidence of a case can often be of value to
legal historians in that it sheds much light Qn .the true facts of the
dispute; it helps greatly to understand the incidents behind the pleadings .
The usefulness of -the theoretically impartial depositions to all other
historians is even more obvious . Each set gives an incident or vignette
of life in England; there are examples from all parts of England and
Wales , of all sorts and conditions of men, from the sixteenth to the
231. (1575), OBS . 271, f . 108.
232 . ]2.;[. Repts . Nos . 38-i.J 2 (1877- 1881).
233 . P. R. O.: Long Room: G. 382- 385 .
234 . P. R. O.: Round Room: 11/110- 112 .
235. Other superseded calendars are OBS . 288- 293 ~ OBS. 261- 263 .
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nineteenth centuries. Here is a fertile field, great land, from which
can grow many things besides stubble and thorns.

Part 3 A.

The Determination of the Suit

Hearings
After the evidence had been taken and publication had passed, the

cause was set down for hearing; this was normally done by the plaintiff,
but if he failed to do so, it could be done by the defendant.236 After
the cause had been set down, the party who set it down was required to
serve the other party with a subpoena ad audiendum judicium237 to appear
at the hearing. In 1593 it was ordered for the sake of convenience that
the cases should be heard in the order in which they had been set down
for trial. 238
The pleadings and depositions were brought into court by the sworn
clerks for the parties. They read them out, 239 and the counsel for both
parties thereupon argued the case. The hearing was concluded when the
judges made some dispositive order after giving the reasons for their
decision.
The reported cases show that from as early as the beginning of the
seventeenth century the barons were concerned with precedents as guides
to their judgments. In Jackson's Case (1609) 240 the chief baron cited
and followed a chancery decision in a cause involving a constructive trust.

236. Fowler, Practice (1795) vol. 2, pp. 168-172.
237. See samples in Brown, Compendium (1688) pp. 463, 464; Compleat Clerk
in Court (1726) pp. 154, 155; Fowler, Practice (1795) vol. 2, pp. 173,
174; Barton, Historical Treatise (1796) pp. 186, 187.
238. Order of 10 May 1593: E.123/19, f. 198.
239. Osborne, Practice (1658) p. 151; Fowler, Practice (1795) vol. 2, p. 180;
H.C. sess. pap. 1822 (no. 125) vol. 11, pp. 99 at 1L~3, 154.
240. Lane 60, 145 Eng. Rep. 299 (Ex. 1609).

1

1
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In the cases of Sheriff v. Tompkins (1623) 241 and Vaughan v. Mansel
242
(1656)
the exchequer court ordered precedents to be searched for
24
and produced in court. 3 Hardres was particularly diligent in reporting
what precedents the court relied upon. 244 Perhaps the reason that precedent was more quickly resorted to in the exchequer than in the chancery
was that the barons were more accustomed to using precedents in their
common law side than the chancellors. Perhaps the exchequer custom in
this respect was the model followed by the chancellors in the late
seventeenth century when they began citing precedents more regularly.
Each of the judges could give his opinion separately, but the final
decree was pronounced by the senior judge sitting. The minutes of the
decrees were taken down in the minute book by the king's remembrancer in
his capacity as official register of the court; this duty was usually
performed by a deputy. The minute was read orally before the next case
was begun in order to be certain that it was an accurate account of the
order. 245 After 1820 the minutes were taken by one of the masters of the
exchequer as required by statute. 246

Minute Books (E.161, E.162)
There were two sets of minute books kept. The decrees and orders
made by the judges sitting in court uponc,a full hearing of a case were

241. E.126/2, f. 270v,(1623).
242. Hardr. 67, 145 Eng. Rep. 384 (Ex. 1656).
243. I.e . precedents from the court records rather than froin reported cases.
244. E.g. A. G. v. Poultney, Hardr. 403, 145 Eng. Rep . 519 (Ex. 1665);
Barrington v. A. G.·, Hardr. 419, 145 Eng . Rep. 527 (Ex. 1665) (yearbooks
cited); Walsingham v. Baker, Hardr. 49, 145 Eng. Rep. 375 (Ex. 1656)
(chancery cases cited).
245. Squibb , 'Book of All the Several Officers '; Rule 30; Ordines Cancellariae
(1698) p. 31; Compleat Clerk in Court (1726) p. 180; Fowler, Practice
(1795) vol. 2, pp. 191- 193.
246. Stat. 1 Geo . 4 C18201c-. 35, s. 17 ; H. C. sess. pap. 1822 (no. 125 ) vol.
11, PP• 99 at 127 .
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referred to as decrees of the court. 247 They were minuted down in the
series of 46 books which now forms class E.162; these minute books have
survived from 1695 to 1841. All other orders were minuted in the other
set of minute books, which were called common minute books (E.161);
these have survived from 1616. The common minute books recorded interlocutory orders, which were orders of course, orders which were special
in that they required notice to the other party and a hearing, orders by
consent, orders made by a baron in chambers, and rules at the side bar. 248
The common minute books were made by the swo~n clerks. 249

I
!

The forms of both sets of minute books are virtually the same. Both
give the date at the top of each page; each separate entry gives the
style of the case; then the minute gives the names of counsel and the
order of the court. In the left hand margins the names of the judges
sitting were written in E.162 and the county and the initials of the
sworn clerks in E.161.

B.

Decrees
After the decretal order had been pronounced by the -court, the sworn

clerk for the party in whose favor it was rendered drew up the decree,.
This was done outside of court on the basis of the minutes; therefore
the -decrees could not contain any reasons for the decisions. The draft
decree was shown to the sworn clerk for the opposite party for his approval.
If he thought that it did not fairly and accurately record the order spoken
in court, the matter would be settled by the king's remembrancer or by
the barons. If there were no problems of this nature, the decree was signed

247. Fowler~ Practice (1795) vol. 2, pp. 195-212~ 271.
248. Fowler, Practice _(1795) vol. 2, pp. 271-276, 392-394.
249. ~·!· Rept. No. 2 (1841) p. 69.
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by the sworn clerk s, from the seve ntee nth cent
ury onwards the king 's
remembrancer endo rsed his intre tur upon it, and
it was ent:e red into
the decr ee book s by one of the regi ster s. If the
decr ee was to be
enro lled, it was also signe d by the judg es pres
ent at the hear ing. The
orig inal decr ee and the entry books were both
pres erve d in the exch eque r
as orig inal reco rds; the party took away an offic
e copy , if he need ed
2
one. 50 Altho ugh the decr ee books were suff icien
t evid ence , 251 it was
foun d more conv enien t to use the loos e decr ees. 2 2
5
The orig inal, loos e decr ees were on p~pe r. They
bega n with a shor t
summary of the plea ding s; they ment ioned whet her
evide nce was admi tted
and whet her any prev ious actio n had been take n
by the cour t; they conelud ed with the orde r of the judg es. At the top
was the date , the names
of the part ies, and the coun ty; at the botto m
were the names of the sworn
clerk s, the sign ature s of the judg es, and the intr
etur of the king 's remembrancer. These were copi ed verb atim (with all
thei r endo rsem ents) into
the entry book s of decr ees, which were also
pape r. 253

Orig inal Decr ees and Orde rs (E.12 8-13 1)
Decr ee and Orde r Books (E.12 3-12 7)
No orig inal decr ee or orde r has surv ived from
befo re 1580 . At the
end of each year (late r each term ), thes e loos
e decr ees and orde rs were
gath ered toge ther and bund led up insid e a parch
ment cove ring. The loos e
250. Fowl er, Prac tice (1795) vol. 2, pp. 196- 199;
Linc
310 (1820) 2d retur n, 7th ans. ; H.C~ sess . pap. oln's Inn MS. Misc .
1822 (no. 125) vol. 11,
pp. 99 at 114, 143, 150, 156; ].f. Rept . No. 2
(1841) p. 69.
251. Genl . Rept . Ree. Corrnn. (1837) p. 162.
252. ].f. Rept . No. 2 (1841) p. 69.
253. For examples of decr ees, see Wood ' s Tith ~
:Case
tion of decr ees copi ed from the decr ee and ordes, a four volume colle cr book s.
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decreesand orders were not always kept separate before 1662 but were
put into the sarne parchment packet. These original packages of the
separate decrees and orders are now in class E.128; several packages
are in each modern bundle. The original decrees from 1673 to 18~,l are
now in class E.130; these were made up from the entries in the minute
books in class E.162. The loose original orders from 1664 to 1842 are now
class E.131 and correspond with the common minute books (E. 161) as do
the earlier orders which are in E.128. These loose decrees and orders
were not as carefully preserved as they should have been, and many were
separated from the packages and were lost. 254 The decrees and orders
which were taken out of their parchment packets and never returned now
form the very large class of miscellaneo us decrees and oroers, E. 129.
They have been arranged chronologic ally by terms in modern times by the
Public Record Office.
The earliest entry book of decrees and orders~ E. 111/56, includes
entries dating between 1556 and 1558. It is in a very bad · state of preservation, and so it cannot be known whether the book originally contained
any earlier or later orders. From the size and general appearance of
this volume ~ it can be identified as being from the sarne original exchequer
class as the volumes which now make up E. 123; it is probably the remains
of the first entry book of orders and decrees ever kept .
The first series of entry books of the decrees and orders, now
E.123, covers the reign of Queen Elizabeth. The first original decree
and order book from the exchequer archival series is E. 123/2, which
begins around Easter term 1559. The first folios are missing so that it
cannot be determined precisely when this volume was begun. This also means

254 . Ganl. Rept . Ree . Comm. (1837) pp . 161, 162 .
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that we cannot know for certain whether the first original volume in
this series is E.111/56 or another book which has been lost. However,
this lack of original material is made up for by two large parchment
volumes. Into these were very neatly copied all material orders and
decrees which were entered in the first thirteen entry books of the
original series which now makes up E.123 plus the first 250 pages of
the fourteenth book; these wolumes are now E.123/lA and lB. They cover
to 1589
the period of Hilary 15591\and were probably made shortly after 1589.
They were not a part of the normal exchequer archives but were kept in
the custody of the second secondary in the king's remembrancer's office. 255
There were five original exchequer series of entry books, and they
are now Public Record Office classes E.123 through E.127. The first
three are called decree and order books; E.123 substantially covers the
reign of Elizabeth (1559-1605), E.124 covers the r .e ign of James I (16031625), E.125 includes the reign of Charles I and the Interregnum (16251661). Volumes two, three, and four of the first series follow each other
in a logical manner. However, following E.123/4, which ended in the year
1571, there were kept two sets of parallel entry books. Thus entries for
every term are to be found in both sets. These concurrent sets continue
through classes E.124 and E.125. The classification of orders into one
set of entry books from the other is not clear; however, the original
orders are bundled -together within E.128 with the same distinction or
division. The fifth series, E.127, did not continue the double sets of
books; it is called only a series of order books and covers from 1661 to
1841. Thus, to summarize, the two parallel sets of entry books of orders
(and decrees) date from 1571 to 1661 and are in classes E. 123, E.124 ,
and E.125.
255. Repts . of Commons (1800) vol. 15, p. 139; ].K,. Rept. No. 3 (1842 )
app. 1, p. 14; Genl. Rept . Ree . Comm. (1837) p. 158.
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I

I

In Hilary term 1604 a separate series of entry books was begun
for the final orders of the court which were pronounced from the bench.
This class, E.126, is a single chronological set dating from 1605 to
1841. The original loose decrees which were entered here are to be found
among the decrees and orders of E.128 until 1662 after which they were
preserved separately from the orders in E.130. These are the final
decrees which were minuted in the books in E.162, through none of these
' jl

minute books have survived from before 1695.
All five series of entry books have the same layout. The decree or

I
I

order was copied in full. The individual terms are in chronological order
within each set of the books of each series, but the entries within each
term are not. In the first twelve books of the Elizabethan period, the
entries were made in a variety of hands, but after about 1587 or 1588
they were made in only one or two. This suggests that it was then that
I

the queen's remembrancer first appointed full time deputy registers; this
was the time which saw a dramatic increase in the quantity of litigation
in the equity side of the court, 256 such that more officers would have
been -needed to cope with the rise in business.
In the later part of the seventeenth century, the clerical procedures
became more refined. The clerks numbered each loose order and decree and
put them in the packages in that order; also they entered them in the
were

entry books in that same order. The contemporary indexes, which~

_ made

to the decrees and orders, gave this number, then the county, then the
style. If the decree was not entered in the same order, then the indexes
added page references to the entry books or references to the numbers
of the decrees entered there . Thus the original indexes calendar both
the loose papers and the entry books.

256. See above, chap. 2.

I
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There are no calendars or indexes to the minute books, but the
entries are chronological. The original orders and decrees and the
entry books are covered by the following assortment of official and
unofficial calendars. The reign of Elizabeth is covered by two works

1.

which were made between 1801 and 1804. The first of these, which is
called

simply "Vanderzee's Index!\ was made by George Vanderzee; the

first part of this calendar, IND.16897, covers the two large parchment
volumes, E.123/lA and lB. The second work, "Index to Decrees and Orders
in Queen Elizabeth's Reign," is in three volumes 25 7 ; it was compiled
by William Kirkby, a side clerk, and calendars the remainder of the entry
books in E.123. These four volumes of calendars for the reign of Elizabeth
give the page number, county, style, and sometimes the nature of the suit?58
There appears to be some duplication among the calendars to the entry
books for the reigns of James I and Charles I. Since none of them can be
trusted to be complete and perfectly accurate, the searcher may have to
consult them all. The eight volume work, "Index to Decrees and Orders,"
covers the period 1603 to 1649 and calendars the entries in series E.123
2
through E.126. 5 9 This modern calendar is easy to use in that it mentions
together all the entries for a particular term regardless of which series
of entry books they are to be found in. It gives only the county, style,
and page reference. "Exchequer King's Remembrancer's Decrees and Orders"260
is a four volume calendar of the first ten volumes of E.124; this only
covers 1603 to 1610. It appears to give information ~lready given in the

257. P.R.O.: Long Room: G. 379-381.
258. See Repts. of the Ree. Comm. (1807) pp. 11, 16, 18, 29.
259. P.R.O.: Long Room: G.386-393.
260. P.R.O.: Long Room: G.394-397.

1,
I

,I!
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calendar mentioned immediately above; however, it does add the date
of each entry and a short minute of the dispute. These nineteenth
century calendars more or less supersede the contemporary calendars
of decrees and orders, IND. 16854-16859, which cover 1631-1651.
There are no surviving contemporary calendars or modern ones to
the entry books of orders from 1651 to 1671, except for the years 1658,

I

i

1659. However, with the exception of a six year gap in the 1680's, there
are original calendars extant from 1671 to 1841. 261 These give the county,
style, and number of the order.
The entry books of decrees pronounced in court, E.126, seem to have
been more completely calendared. There is a four volume modern calendar,
which covers the period 1604-1693, "Exchequer Decrees Calendar. 11262 In
addition to the usual information given, this work includes a short
note of the dispute and order and the date. The original calendars to
E. 126 have survived from 1677 to the end of the existence of the jurisdiction.263 These two sets of calendars appear to have superseded the
second part of Vanderzee's Index (IND. 16897) which covers the decree
books from 1625 to 1675 and a book which covers the years 1634 to 1642
(OBS.424).
If the name of the land, manor, or town is known, there are two
indexes which may be of use though neither pretends to be complete. Adam
Martin's Index to -Various Records (1819) refers to entry books of decrees
and orders from 1558 to 1774. Hutton Wood compiled a manuscript index
to the decree books according to county; this is now in the Public Record
Office Round Room at 11/51.
261. IND. 16860-16861, 16867-16891.
262. P.R.O.: Long Room: G.398-401.
263. IND. 16862-16866.

i
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c.

Enrollment of Decrees
A final decree could be enrolled upon the king's remembrancer's

memoranda roll. This was done only if someone requested it and paid
one of the sworn clerks to do it. 264 This step had no signfficance as
to the validity of the decree; the original paper decree was sufficient
evidence of the order, and the office copy was all that was needed to
procure its execution. However, enrollment did aid finality in that it
precluded rehearings. Nevertheless, parties did not always bother to
have their decrees enrolled.
The following transcript illustrates the formalities in the roll
which preceeded and followed the text of the&cree.

E.159/465, mm. 264, 265
K.R. Memo. Roll, Pasch. 2 Car. 1 [ 1626] recorda ro. xxxviii

[minute in margin] Somerset De tenore cuiusdam ordinacionis sive decreti
facti inter Thomam Bancroft generosum querentem et Georgium Houghton et
Susannam Uxorem eius &

Thomam Wilson et Katherinam uxorem eius

defendentes hie irrotulati.
[at beginning] Compertum est in quodam libro ordinacionum sive decretorum
huius Scaccarii de Anno regni domini Regis nunc Caroli Secundo viz. inter
ordinaciones .sive decretos de Termino Pasche folio [

1 265 Ex pa rte

Rememeratoris huius in hec verba SS Somerset SS lune octavo die maii 1626
SS Whereas ••••
[text of decreeJ
[at endJ Que omnia &

singula ad instaciam &

requisicionem prefati

Thome Bancrofte generosi sub sigillo huius Scaccarii exemplificantur.

***
264. H.C. sess. pap. 1822 (no. 125) vol. 11, pp. 99 at 156 .
265. A blank space was left for a cross reference.
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This is perhaps the most appropriate place to describe the king's
remembrancer' s memoranda rolls (E.159). Not only were decrees of the
court enrolled, but also the officers of the court had their patents
of appointment enrolled here.

King's Remembrancer's Memoranda Rolls (E.159)
The king's remembrancer' s memoranda rolls, or "remembrance rolls",
are the official permanent records of the king's remembrancer ' s division
of the exchequer, including the equity side of the court. 266 The lord
treasurer's remembrancer's office also had its memoranda rolls, 267 and
the office of pleas kept plea rolls,268 which were similar to the two
series of memoranda rolls. The king's remembrancer's memoranda rolls
were kept continuously in a series of 789 rolls from 1218 until 1926. 269
They are now labeled by the Public Record Office as E.159 and E.160. The
former class contains the properly made-up rolls in their original condition or restored to their original condition; the latter class contains
seven bundles. of miscellaneous loose and unarranged membranes.

266.

~

of the Lords Committees ••• to consider the Public Records
(1719) pp. 52, 53, 73; The State of the Public ~ords of this Kingdom
(1723) pp. 52, 53, 73; 'Report from the Committee to View the
Cottonian Library, 9 (1732) Reports of Commons,vol. 1, p. 513; 'Reports
from the Select Committee appointed to inquire into the state of the
Public Records' (1800) Reports of Commons, vol. 15, pp. 136 141;
~·!· Rept. No. 2 (1841) p. 69; Genl. Rept. Ree. Comm. (1837) pp. 156,
177, 178; F.S. Thomas, Ancient Exchequer (1848) pp. 89, 90; for comments
on the early history of the rolls, see H. Jenkinson & B.E.R. Formoy,
eds., Select Cases in the Exchequer of Pleas, Seld. Soc., vol. 48 (1932)
pp. xix-lxxvii; J.C. Davies, 'The Memoranda Rolls of the Exchequer to
1307,' in Essays Presented to Hilary Jenkinson, (1957).

267. E. 368.
268. E.13.
269. ' Exchequer K.R. & L.T.R. Memoranda Rolls, ' List and Index Society,
vol. 4 (1965); Guide to the Contents of the Public Record Office
(1963) vol. 1, pp. 60-62; ~·K· ;Rept. No . 20 (1859) pp . 41~46.
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The first sections of a memoranda roll record the revenue accounts
and financial affairs of the king's remembrancer's office; they do not
touch upon the equity court at all. The last section, the recorda section
of the communia, contains basically and originally matters concerning
private persons which were enrolled at the desire and expense of the
private persons in order to have an official and permanent record of
whatever was to be remembered. Any matters touching litigation will be
found in this section. By the sixteenth century, this last section, the
recorda, was by far the largest part of the roll.

By far the largest part of the recorda section was taken up by the
plea rolls of the king's remembrancer's office on the revenue side, which
followed the procedure of the common law courts.270 The rest of this
section included a rather wide assortment of writings which various
persons wanted to preserve.

£quity decrees were enrolle~ here.

It was in this part of the memoranda rolls that all of the major officers
of the exchequer enrolled their patents. 272 In addition to the patent
there is often a note of the officer's oaths and admissions to office.
Each memoranda roll from the sixteenth century through the eighteenth century is composed of several hundred parchment strips, called
membrances, which are of a uniform width of about 200 mm. and of varying
lengths. The longest are about 800 mm., and they dictated the length of
the made-up roll.

270. The courts of equity did not use the old fashioned plea rolls.

272. The royal letters patent appointing the exchequer officers were engrossed in the chancery and were required to be enrolled there on the
patent rolls.
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The basic unit of the roll was the rotulet. Normally a rotulet
consisted of a single membrane of parchment; but, if the entry required
more space than was afforded by both sides of the single membrane, then
additional membranes were put together to form the rotulet. When more
than one membrane was required to complete an entry, each membrane was
numbered at the foot in arabic numerals with each rotulet beginning a
new series. Normally there was only one entry for each rotulet. However,
when a single clerk had a series of short entries to enroll, he might
put them on a single membrane, for example new patents for the barons at
the beginning of a new reign.
The rotulets were written by the sworn clerks day by day as the
routine of the business of the office required. 273 At theread of each
was written the term, the regnal year, and the section of the memoranda
roll to which it belonged. At the end of each year, one of the sworn
clerks would "lay" the roll by collecting together by term all the complete
rotulets and then putting them in their proper part of the roll. 274 He
then numbered the foot of each rotulet with a roman numeral, starting a
new series of roman numbers for each separate part of the roll and for
each term. No effort was made to put the rotulets in strictly chronological
order within each term. Therotulets were laid on top of each other in a
large pile and then tied together with a cord which went through holes
at the head.
Normally the final roll was made up of four terms. However, this
was determined in part by the amount of business done that year. For the
reigns of Elizabeth I, James I, and George IV, and part of the reign of

273. H. C. sess. pap. 1822 (no. 125) vol. 11, pp. 99 at 143.
274. 'Reports from the select Committee ' (1800) Reports of Commons, vol. 15,
p. 142; Qe.pl. Rep ~. ~· ~ ·
(1837) pp. 156, l 63.
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George III , each roll contains the rotulets of only two terms . After
about 1850, when the exchequer was in a state of great decline , several
years were put together in one roll . The completed roll was wrapped
lengthwise in a very long piece of heavy parchment which served as a
prote ctive cover . On this cover was written the dates of the included
rotulets , but these covers are now so dirty and decayed that they are
largely illegible .
Thus one or more membranes make a rotulet ; the rotulets are collected
termly into general sections; these sections , the recorda plus the revenue
sections , compose an entire part containing all the business for a term ;
usually there are four consecutive parts in a final package . The word
roll has been used variously to refer to the rotulet , the part composing
a term, the membranes

composing an entire year, and the final package .

The most common usage is the last of these , and it is the one used in this
book .
These final packages of parc,hment are a great deal easier to use
than the chancery rolls which are membranes sewn head to foot and then
rolled up . The exchequer memoranda rolls can be opened more or less like
a

book ; they do not have to be unrolled . However , the memoranda rolls
them
are very bulky and very heavy ; this makes the handling ofA
difficult .

Moreover , they are covered in dust and soot, and after using one of them
so is the reader .
In the fourteenth century it was the duty of the king ' s remembrancer
2
to lay the memoranda rolls . 75 However , over the course of the centuries

275 . J . F. Willard, 'Memoranda Rolls and the Remembrancers , 1282- 1350 ', in
Essays in Medieval History presented to 1_. K,. Tout , A. G. Little and
F.M. Powicke , eds . (1925) pp. 215- 229 ; see also The Red Book of the
Excheguer, ed . H. Hall (Rolls Ser . 1896) vol. 3, pp. 862- 869 .
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this duty devolved upon the sworn clerks under the king's remembrancer;
they discharged this tedious duty in rotation at the end of each year. 276
These rolls were the most important records of the king's remembrancer's
office, and they were carefully preserved so that today the entire series
of 789 rolls, E.159, can be found in the Public Record Office with only
32 terms missing from 1218 to 1926; these lost sections are all between
1221 and 1277. 277
The r ecorda of the king's remembrancer' s memoranda rolls are calendared by the repertory rolls and the agenda books. 27 8 These calendars
were made contemporaneou sly with the memoranda rolls. The agenda books
were made first to record the things to be done and finished. The repertories were compiled when the records in the memoranda rolls had been
finished; they consist of brief notes of the contents of the records. 279
The agenda books recorded things to be done, and were made as the
rotulets were made. What it was to be done was that the litigation entered
on the rolls was to be brought to a conclusion. The rotulet was begun
for revenue actions when the action was commenced; the bill or writ was
entered on a fresh rotulet. At the same time a minute of the entry was
written in the top left margin of the rotulet and in the agenda book. When
there were further pleadings and proceedings in the action, they were
added onto the rotulet, but nothing further was noted in the agenda book.
This procedure became a habit, and, when a clerk enrolled a patent , he
automatically minuted it also in the agenda book.
27,6. See above, note 274.
277. J.C. Davies, ' The Memoranda Rolls of the Exchequer to 1307, ' in Essays
to Jenkinson (1957) App., pp. 153, 154; ' Exchequer K.R. & L. T.R.
Memoranda Rolls ,' List and Index Society, vol. 4 (1965).
27S . Genl. Rept. Ree. Comm. (1837) p. 178, sample entries transcribed from
these calendars preceed the patents in appendix 2.
279. E.369/118, f. 123.
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The agenda books are paper, but the repertory rolls are parchment.
This leads one to the conclusion that the agenda books were originally
intended only as temporary records, perhaps to last only until the
repertory rolls could be made after the final memoranda roll was laid.
Moreover, in the sixteenth century, the agenda books are less neat and
less complete than the correspondi ng repertory rolls.
The 39 agenda books from Easter term, 1543, to 1884 are preserved
in the Public Record Office as Indexes 17051 through 17079(2) and 6724
through 6732. The last two books. of this series are called indexes to
enrollrnents . However, official reports of the king's remembrancer to
committees of the House of Commons in 1732 and 1800 state that they were

1,

in possession of agenda books from the reign of Edward I. 280 The General
Report of 1837 states that there were then 33 volumes dating from the
year 25 Henry VIII. 281 This was probably a misprint for 35 Henry VIII,
the date of the earliest volume now in the Public Record Office. In 1859
the Public Record Office had possession of 33 agenda books dating from
35 Henry VIII (1543) to 1835. 282 It is more likely that the volumes
dating from 1272 to 1542 were lost before 1837 than afterwards because
of the then increasing awareness of the value of the public records. Perhaps this loss occurred in the poorly supervised rearrangeme nts of the
exchequer records in 1822. 283 Perhaps these lost paper agenda books had
decayed into a state of worthlessne ss by 1837 and were deliberatel y discarded.

280. 'Report from the Committee to View the Cottonian Library' (1732)
Reports of Commons~ vol. l, . p. 513; 'Reports from the Select Committee'
(1800) Reports of Commons, vol. 15, p. 142.
281. Genl. Rept. Ree. Comm. (1837) p. 178.
282. ]•!• Rept. No. 20 (1859) p. 46; see also M.S. Giuseppi, Guide to the
Manuscripts Preserved in the Public Record Office (1923) vol. 1, p. 98;
also 'Summary of Records from Carlton Ride': OBS.691.
283. See above, chap. 3, part 4.
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The agenda books are about 240 mm. by 350 mm. and average about
80 mm. in thickness . They were rebound in the nineteent h century.2 84
At the top of each page is the term and regnal year. Each entry consists
of the county, rotulet number, and the minute.
The series of repertory rolls consists of 21 parchment rolls, which
calendar the recorda part of the memoranda rolls from 1307 to Trinity
term 1680. 285 However, the repertory rolls were not very carefully made

II
II

I

or preserved in the seventeen th century; there are many omissions of
entire terms for these last 75 years.
The repertory rolls more or less duplicate the informati on of the
I I

agenda books, but they are a bit more complete, at least until the seventeenth century. The probable reason for their decline and discontin uance
is that the agenda books were adequate substitut es and being in book form
were easier to use.
These repertori es are about 160 mm. by 850 mm. and consist of only
several dozen membranes · , each. These rolls were made up similarly to the
memoranda rolls, that is the individua l membranes were laid on top of
each other and bound together at the head. At the top of each membrane
is found the term and regnal year. The individua l entries give the county,
the minute, and the number of the rotulet.
In 1800 and 1837 286.it was reported that these calendars were so
1

[

incomplet e that the rolls were unusable and that they were seldom referred
11

to. While calendars are not as easy to use as indexes, the agenda books

I
i I

and repertory rolls, at least for the latter half of the sixteenth century
284. Q._!f. Rept. No. 4 (1843) p. 17.
285. IND. 7031-7051 .
286. 'Reports from the Select Committee ' (1800) Reports of Commons, vol. 15,
p. 145; Genl. Rept. Ree. Comm. (1837) p. 162; see also Com. Journ.
(6 June 1793) vol. 48, p. 850.
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and for the seventeen th century, are accurate in the reference sthat they
give. However, both series are far from complete, and both must be
consulted to get the fullest informati on possible.
In addition to these contempor ary calendars , two of the sworn clerks
made indexes which include many of the entries on the rolls. Adam Martin,
Index to various Repertori es, Books of Orders, and Decrees, and other
Records preserved in the Court of Exchequer (1819). This work refers
the reader to the repertory rolls of 1272 through 1649, the agenda books
from 16LJ9 through 1760, and the equity decree and order books from 1558
through 1774. From these one can go to the rolls. Martin's Index is not
complete. The entries in it are arranged alphabeti cally according to the
name of the land, manor, or t-own in question. It is more useful than
might appear at first glance; it is not often that the name of the land
in dispute is unknown.
Martin was a side clerk from 1720 to 1752 and one of the sworn clerks
in the king's remembra ncer's office from· 1752 through 1783 287 and a
barrister of the I nner Temple. This index was made to aid him in his
work in the exchequer office; it must have made it much quicker for him
to locate a decree or enrollmen t. In 1783 Martin's manuscrip t was given
to the Inner Temple, and in 1819 they published ft for the benefit of
the legal professio n.
Hutton Wood compiled an index to the decree books and the king's
remembra ncer's memoranda rolls. This manuscrip t volume is in the Public
Record Office. 288 H. Wood, the son of Richard Wood a sworn clerk, was a
side clerk from 1768 to 1797 and a sworn clerk from 1797 to 1823. 289 His

287. F. Milne, 'Some Exchequer Officials in the XVIIIth Century,' Home
Counties Mag., vol. 3, pp. 276 at 278, 279 (1901); see also appendix 4- E.
288. P.R. o•.: Round Roorri, 7 /137.
289. See app. 4-E.
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index notes the decrees and enrollments by county and then chronologically within the particular county.
The following is a list of printed transcripts from the king's
remembranc er's memoranda rolls.
F.M. Stentori, ed., Transcripts of Charters Relating to the Gilbertine
Houses, in Lincoln Record Society, vol. 18 (1922).
G. Robinson, ed., The Memoranda Roll of the King's Remembrancer for
Michaelmas 1230-Trinit y 1231, (E./159/10) , in Pipe Roll Society,
vol. 49 (N.s., Vol. 11) (1933).
H. G. Richardson, ed., The Memoranda .fu211. for the Michaelmas Term of
the First Year of the Reign of King John, lli.9.-1200, in Pipe Roll
Society, vol. 59 (N.S., vol. 21) (1943).
R.A. Brown, The Memoranda Roll

f!ll: the Tenth Year of the Reign of King

John (1207-Q), in Pipe Roll Socieity, vol. 69 (N.s., vol. 31) (1957).
Calendar of Memoranda Rolls (Exchequer) , Preserved in the Public Record
Office, _Michaelmas 1326 - Michaelmas ]lg?_ (1968).

D.

Rehearings, Reviews, Appeals
Rehearings and appeals were not permitted before the decree was

drawn up and entered. Rehearings could be had before the decree was
enrolled but not after. The decree must have been signed and enrolled
before a bill of review could be filed.
Petitions for rehearings were allowed so that new evidence or further
argument might be presented to the court. In 1582 it was ordered that
no rehearing should be allowed on suggestion of new matter until the
petitioner had paid five pounds to the court "nomine pene for troubling
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.
the court eftsoons in
the same matter." 290 In 1731 the court decreed
that from then on no application for a rehearing would be received after

III .II

six months of the pronouncing of the decree~ and it ordered the petitioner to deposit ten pounds upon the granting of a rehearing, which deposit would be returned if the decree was materially altered, otherwise
it would be given to the other party for his costs. 291 Before 1721.J, rehearings were often had on the minutes only, but in that year in the
case of Crosley v. Shadforth (1724) 292 the exchequer court ruled that
the decree must be drawn up before the parties could proceed to a rehearing.
A bill of review could be brought to reverse a former decree but
only for matters not previously in issue 293 or for error apparent in the
body of the decree.294 Matters of fact could not be reconsidered "for
that would unravel all sorts of decrees. 11 295 The seventeenth century
position was relaxed in the eighteenth century, and the court allowed
bills of review to be grounded upon the discovery of new matter if leave
of court was obtained beforehand. 296
The course of appeal from the equity side of the exchequer was
directly to the House of Lords. 297 The order of the lords was made an
11111

order of the exchequer upon a motion of course by the party in whose
favor it was made. 298

290. Order of 8 Feb. 1582: E.123/8, f. 112V.
291. Drake v. Hopkins, Bunb. 309, 145 Eng. Rep. 683 (Ex. 1731); Fowler,
Practice (1795) vol. 2, pp. 235, 236.
292. Bunb. 142, 145 Eng. Rep . 626 (Ex. 1724).
293. Osborne, Practice (1658) pp. 155, 156; Bohun~ Practising Attorney
(1724) p. 305; Compleat Clerk in Court (1726; pp. 184-186.
294 . Walsingham v. Baker, Hardr. 49, 145 Eng. Rep. 375 (Ex. 1656).
295. Fanshaw,_v. anon., Hardr. 174, 145 Eng. Rep. 438 (Ex. 1660).
296. Fowler, Practice (1795) vol. 1, pp. 94, 95, following Mitford, Pleadings
(1787) pp. 78, 79.
297. The standing orders of the House of Lords are printed in Fowler,
Practice (1795) vol. 2, pp. 239-251; see also above, chap. 2-C-3.
298. Fowler, Practice (1795) vol. 2, p. 251.

I

221.

E.

Execution of Decrees
If a party failed or refused to obey a decree of the court, upon

an affidavit thereof he could be brought into court by a writ of attachment to explain his alleged contempt of the barons ' order. There could
be no contempt, however, until the person had been served with a copy
of the decree or order under the exchequer seal . 299 If he were found
to be in contempt and continued to refuse to obey the decree, he would
be committed to prison until he purged his contempt and performed the
decree . JOO In the eighteent h century the tradition al in personam remedies
of the equity side of the court were supplemen ted by the availabil ity of
commissio ns of sequestra tion and writs of vendition i expon&.s -to seize
and sell the goods of the party in contempt in order to pay to the oth er
party the amount due under the decree . 301

***
At the end of one of the bill books 302 for the reign of George II
is written:
"Law suits I'd shun with as much cautious care
As I would dens where hungry Lyons are . "

299 . Rule 35 , Ordines Cancellar iae (1698 ) p . 35.
JOO . Osborne , Practice (1658 ) pp . 158, 159; Rule 37 , Ordines Cancellar iae
(1698 ) P• 37 .
301. Fowler, Practice (1795) vol. 2, pp. 210 , 213- 228; Yarroth v . Seys ,
Bunb . 62 , 145 Eng . Rep . 595 (Ex. 1720) .
302. IND. 16841.
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CHAPTER 5

THE SUPPRESSION OF THE JURISDICTION

The preceeding chapters have discussed the jurisdiction , administration~an d procedures of the exchequer in the sixteenth and seventeenth centuries. By 1700 the equity side of the exchequer was permanently established and its doctrines and procedures settled. In the eighte~nth century the exchequer was fully accepted as an alternative jurisdiction to the chancery. As these two courts cited cases from each other
as precedents, they gradually drew closer together. In additimi, eighteenth century legislation treated the two courts as equals; statutes
dealt with them together as "courts of equity" rather than naming them
and treating them separately. As the treasury became more important,
the exchequer had less and less to do with the revenue affairs of the
kingdom with the result that the barons became more and more concerned
with their judicial duties. The revenue jurisdictio n remained, but the
administrat ive powers and duties over the public finances ceased to be
centered upon the exchequer.
There were no major changes in the court's equitable jurisdictio n
during the eighteenth century; there was a continuous development , but
this happened in the courts of chancery and exchequer in pari passu.
Since there were no unique development s in the procedure of the exchequer
in this period and since the procedure for this period has already been
carefully described by Fowler, it only remains to consider the events
of the nineteenth century, the state of the exchequer at that time,
and the causes which led to the suppression of its equitable jurisdiction .
The eighteenth century saw a decline in the yearly average of equity
bills filed in the exchequer during the reign of George II. However,
the quantity was still quite large; this level was maintained without
significant change until the accession of Queen Victoria. By then the

1
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end was in sight, and the volume of business quickly dried up just
before the court was officiall y abolished in 1841.
The reasons for the unpopula rity and the end of the equity side
of the exchequer are not all that clear. The court was flourishin g until
1835. There had been only a very slight decline in the quantity of business since the days of George II, a century before; the barons were men
of good judicial caliber; their decisions were duly and properly covered
by the law reporters . Perhaps the very great congestio n of the court of
chancery during the long tenure of Lord Eldon's chancello rship artifically stimulate d the popularit y of the equity side of the exchequer .
It is interestin g to note that around 1810 the exchequer had become
almost entirely an equity court; there was very little common law business. 1
However, by 1840 the position was largely reversed, and it was then the
common law side which was the more important . 2
For the first fifteen years of the nineteent h century, the equity
jurisdict ion of the exchequer was popular and thriving, and equity suits
in general were increasin g. In 1817 "in order to meet the rising tide
of common law business and to more easily dispatch the equity business, "
a short act was passed which authorize d the chief baron to sit alone
to hear equity cases or, if he were ill, then another single baron might
be nominated to sit in his place; his decrees were deemed to be the decrees
of the entire exchequer court; while rehearing s were allowed as before,

1. 'Administ ration of Justice Bill, Minutes of Evidence ', Lords Journ.,
vol. 72 (1840) app. 3, pp. 117 at 138, qu. 437 (evidence of J.A.F.
Si,.~pkinso n); these minutes of evidence are also in H.L. sess. pap.
1840 (no. 160.1) vol. 22, pp. 1 et seq.; they are hereafter cited as
'min. of ev.'.
2. 'Min. of ev.' p. 140, qu. 490 (Baron Alderson) .
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they were now required to be before the same baron who had heard the case
originall y so that rehearing s would not turn into appeals. 3 This statute
did not seem particula rly significa nt at the time; it was only a minor
change which did not require commissio ns, hearings, debates, or public
comment. However, this well-inte ntioned little act was the direct cause
of the unpopula rity of the exchequer equity court in the 1830's and of
its demise in 1841. Parliamen t had intended to improve, not diminish,
the exchequer as a court of equity; in fact in 1820 an important and
carefully considere d statute was enacted which re-organi zed the king's
remembra ncer's office and eliminate d several glaring administr ative
defeats.4 Neverthel ess, the Act of 1817 had inadverte ntly upset the
delicate balance of the court; the aberratio n accelerat ed into reeling
unpopula rity and the court crashed. The legislatu re had meant well, but
they acted without careful thought of the consequen ces of their legislation and the unwitting result was the end of the court.5
It appears from the minutes of evidence taken in 1840 on the Administratio n of Justice Bi11 6 that the main reason for the unpopula rity
and drastic decline of the equity side of the exchequer was the fact that
equity cases were decided by a single judge from whom there was no effective appeal. While it was always possible to appeal to the House of Lords,
that was in this period so expensive , so cumbersome, and so dilatory
that the procedure was for the normal case impractic al. In daily practice

3. Stat. 57 Geo. 3 [1817] c. 18, ss. 1-3.
4. Stat. 1 Geo.

4 [1820] c. 35.

5. See the comments of Freshfiel d, M. P., in Hansard, Par1. Deb., 3d ser.,
vol. 49, pp. 399-408 (16 July 1839).
6. Lords Journ., vol. 72 (1840) app. 3, pp. 117-153.

this right was illusory . It was certainl y out of the question for interlocutory rulings. In the court of chancery there was an appeal or rehearing of right from the master of the rolls and after 1813 from the
vice-ch ancellor to the lord high chancel lor, who as a result spent most
of his time in the 1830's hearing such appeals. However, in the exchequ er,
in order to keep unchange d the traditio nal procedu res and practice s, it
was required by the Act of 1817 7 that the same judge who heard a case
must sit for any rehearin g. The reason for this was to prevent rehearin gs
from being used as appeals to other barons or to the court~ bane; the
purpose of this statute was to conserve the time of the barons not to
double the time needed to hear an equity case. Some lawyers were less
worried by the lack of effectiv e appeal when the hearing was before a
collegia te court of four judges. 8 Under the old system the ruling of the
court could not appear to hang upon the passion, whim, or digestio n of
a single man; if one judge was upset over somethin g, there would be the
other three to assure a balanced decision .
The other reason for the desire for a rehearin g before a differen t
judge or a system of easy appeal was the very great difficu lty of being
properly prepared for trial the first time in court. A lawyer could not
always predict what evidence and argumen ts the opposing party would
produce, and therefor e he often would not have prepared his present ation
adequat ely to rebut them. In order to overcome unfair disadvan tages
resultin g from having been surprise d by the opposing party, a rehearin g
was desired before a differen t judge who could come to the case complet ely
unbiasse d not having heard of the dispute before. 9 A trial on the basis
7. Stat. 57 Geo. 3 [1817] c. 18, s. J.
8. 'Min. of ev.' pp. 138, 139, qu. 437, 438 (J . A.F. Simpkins on), p. 146,
qu. 709 (R. Gatty).

9. ' Min. of ev.' p. 123, qu. 108- 114 (J. Wigram), p. 138, qu . 428 (E.W. Field) .
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of the true merits of the case, rather than on the merits of the lawyers,
was desired. Equity pleadings in the early nineteenth century were no
longer fulfilling their function of giving the parties proper notice as

to the disputes and positions of the litigation. Although the depositions were published before the hearing, writings relied upon at the
al ways .

hearing were not" Moreover, depositions were inadequate for the presenting
of the testimony of witnesses because the interrogato ries and crossinterrogato ries were prepared beforehand by the parties and then administered in secret to the witnesses by official examiners.l o The depositions
were not published until all of the evidence had been taken. As a result
the framing of interrogato ries was very much a matter of guess-work;
moreover, it was impossible to follow up a suggestive or evasive answer.
The right of cross-exami nation was illusory.
There were other reasons for the decline of the equity side of the
exchequer in the years immediately prior to its abolition. One of the
most important sources of litigation in the exchequer was tithe disputes;
this dried up as a result of the Tithe Commutation Act of 1836. 11 Also
a general use of common injunctions came to an end with the passage of
the Insolvent Debtors Act, 12 which set up the court of bankruptcy. Since
the jurisdictio n had by this time become unpopular with the legal profession, no new kinds of business were brought to the court . 1 3
The equity side 0£ the exchequer was not favored by solicitors because
the fees of the king ' s remembrance r ' s office were higher than the costs

10 . See above , chap . 4, part 2.
11. Stat . 6 & 7 Will . 4 [1836 ] c. 71.
12 . Stat. 1 Geo . 4 [ 1820] c . 119; stat. 7 Geo. 4 [ 1826] c . 57 .
13 . 'Min . of ev.' p. 137 , qu . 421 (E. W. Field), p . 139, qu . 438 (J . A. F.
Simpkinson) .
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of chance ry; this require d the solicit ors to advance more money while
the litigat ion was pending . 14 The excheq uer court of equity, unlike
chance ry, did not sit perman ently; when the out of term sitting s had
ended, the barons includi ng the chief baron went off on circui t, and
emergency interlo cutory matter s could not be settled until the next
term began. 15 It was estimat ed that the court sat only sixty to seventy
days in the year. 16 Chance ry, on the other hand, remaine d open both
during term time and in the vacatio ns.
The lack of strict uniform ity in practic e between the courts - of
excheq uer and chance ry was an annoyan ce, even though it was genera lly
admitte d that the excheq uer proced ures were superio r. 17 Also the physic al
inconv enience of the locatio n of the excheq uer court was trouble some.
Almost all lawyer s who specia lized in equity work practic ed in chance ry
as well as the excheq uer. It was a nuisanc e to have the two courts
sitting in two differe nt places; in term they sat in differe nt parts
of Westm inster Hall and out of term the excheq uer sat in Gray's Inn and
the chance llor sat in Lincol n's Inn. Moreov er, the excheq uer office was
located in the Inner Temple, separa te from the excheq uer court. Much time
and energy was wasted going between one place and anothe r. This was avoided by anyone willing to limit his practic e to the court of chance ry,

14. 'Min. of ev.' p. 128, qu. 227 (S. Sharpe ), p. 132, qu. 312, 315, 316
p. 133, qu. 360 (J.H. Koe), pp. 145, 146, qu. 644, 650-685 (R. Gatty),
p. 149, qu. 796 (E. Weath erall).
15. 'Min. of ev.' p. 127, qu. 206, 210-214 (s. Sharpe \ p. 142, qu. 523
(C. Bowyer).
16. 'Min. of ev.' p. 117, qu. 1 (1. Shadwe ll), p. 133, qu. 335 · 336 (J .H.
Koe); for only 50 days a year: p. 137, qu. 419 (E.W. Fie.ld) ; for only
9 days in each term: p. 140, qu. 490 (Baron Alders on).
17. 'Min. of ev.' p. 124, qu. 141 (R. T. Kinder sley), p. 126, qu. 206 (S.
Sharpe ), p. 142, qu. 527, 528 (C. Bowyer), pp. 146, 147, qu. 717, 718,
744, 749 (E. Weathe rall).
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which was and always had been the most importa nt court of equity.1 8
In the 1830's the equity lawyers deserted the exchequ er in favor
of the chancery . This is overwhelming evidence of the weaknes s of the
exchequ er equity court at this time, especia lly when it is remembered
that in chancery the delay between the setting down of a cause for
hearing and the hearing itself was three years; this was tantamo unt to
a denial of justice. There was no backlog in the exchequ er whatsoe ver. 19
It might seem incredib le that the equity jurisdic tion of the exchequ er
should have been abolishe d under such circums tances and upon the advice
of the legal professi on, but so it was. It seems difficu lt to avoid the
conclusi on that the abolitio n of the jurisdic tion was inspired by motives
of profess ional convenie nce rather than the interes ts of the litigati ng
public.
The discussi ons about the usefulne ss of the equity side of the exchequer was only one of many others on equity in general which led to
the Act of 1841. 20 The prime purpose of this statute was the reforma tion
of the court of chancery ; it was only inciden tal to a larger scheme to
improve the adminis tration of equity that the equitab le jurisdic tion of
the exchequ er was suppress ed. The legal professi on was virtuall y unanimous
that it would be more efficien t and more conveni ent to have equity adminstere d in a single court; the result was the abolitio n of the equity
side of the court of exchequ er. There was neither oppositi on nor regret.
18. 'Min. of ev.' pp. 129, 130, qu. 238, 245 (J. Wigram}, p. 132, qu. 318,
319 (J.H. Koe), p. 138, qu. 426, 432 (E.W. Field), p. 139, qu. 438
(J.A.F. Simpkin son), p. 141, qu. 498 (Baron Alderson }, p. 142, qu. 521,
528 (C. Bowyer), p. 145, qu. 633-640 (R. Gatty).
19. 'Min. of ev.' pp. 120, 121, qu. 58, 69, 73, 86 (J. Wigram), pp. 127,
128, qu. 202, 216 (S. Sharpe}, p. 132, qu. 295-300 , 318 (J.H. Koe),
p. 137, qu. 409 (E.W. Field), p. 140, qu. 491 (Baron Alderson ), p. 144,
qu. 607, 608 (R. Gatty).
20. Stat. 5 Viet. [1841] c. 5.
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It is unfortunate that we have no substantial evidence as to why
the jurisdiction arose in the sixteenth century and that we must resort
to speculation to suggest an answer. In that century and for the next
fifty years , those who came into the exchequer for justice were officers,
servants, or debtors of the crown or of the court. Perhaps they felt
that there was a community of interest between themselves and their
judges. The barons knev them personally if they were de gremio scaccarii.
If they were debtors or accountants of the crown, then the barons might
lean in their direction since they, the barons, had sworn, among other
things, to augment the financial interests of the monarch. This is not
to suggest in the least that this sort of partiality ever existed in
practice for we have no evidence at all of any perversion of justice
by the exchequer bench. However, the opportunities of a jurisdiction
based on privilege of the court naturally presente:l. attractions to plaintiffs and their professional advisers. Crown interests and the expectations of petitioning plaintiffs coincided. These would have been the
subconscious thoughts of the forum shopping lawyer who brought his client
into the exchequer.

By the middle of the seventeenth century, the exchequer bench was
losing its appearance as a revenue institution, and by the beginning of
the eighteenth century the treasury had assumed the vast majority of the
revenue functions of the state. One can reasonably suppose that the
exchequer expanded its jurisdiction during the Interregnum, when its
rivals were in disgrace, in order to supply the new need for another
general court of equity. In the eighteenth century the equity side of
the court continued to flourish probably because the legal profession
desired an alternative to the court of chancery. This was not a century
of great change within the legal system, and the exchequer, now seen
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prim arily as only one of the four ' high cour
ts of just ice at Wes tmin ster,
cont inue d undi stur bed in the poss essi on of
the wide r juri sdic tion it
had acqu ired in the latt er half of the prev
ious cent ury.
The Vict oria n age was a peri od of grea t chan
ges in the adm inis trati on
of Eng lish just ice. It was a time of simp
lifyi ng the juri sdic tion s and
econ omiz ing the proc edur es. In the latt er
part of the nine teen th cent ury
this was take n to the logi cal conc lusio ns
of abol ishi ng the anci ent high
cour ts of just ice and of merg ing the adm
inis trati on of common law and
equi ty. However, by the seco nd quar ter of
the nine teen th cent ury the
wind s of chan ge had begu n to blow . The reas
ons for the supp ress ion of
the equi tabl e juri sdic tion of the exch eque
r were deba ted in publ ic, and
thus we can unde rstan d with some conf iden ce
of accu racy thes e pres sure s
by whic h the juri sdic tion was blown away by
one of the firs t squa lls of
what late r grew into a hurr ican e of lega l
refo rm.
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BIBLIOGRAPHY

A.

Gener al Rules of Court

When a new point of proce dure arose or a novel situa tion
was
encou ntered , the baron s of the exche quer laid down a new
rule of practice, a gener al order , for the purpo se of regul ating futur
e cases .
Such "legi slatio n" on court proce dure was and is an inher
ent power of
a court of law. These gener al rules in the exche quer were
or shoul d
hav.e been enter ed in the order books as they were prono unced
. Occas ionally they might be codif ied and passe d aroun d to guide
the legal professio n in the handl ing of exche quer cases . Two such colle
ction s have
been found .
These colle ction s were not enter ed in the decre e and order
books~
althou gh some of the indiv idual rules may have been. It
is uncle ar wheth er
these rules as publi shed are colle ction s of old rules or
newly promu lgated codes of rules . Proba bly they came into existe nce
as the latte r
since they are reaso nably compr ehens ive.
The first set of exche quer equit y rules in point of time
is that
entitl ed 'The Cours e of Proce eding s upon Engli sh Bills .'
It exist s in
three manu script copie s. 1 The copy in the Publi c Record
Offic e seems to
be the oldes t of these three ; it has at the end a list of
the exche quer
sworn clerk s, and -from this list it is possi ble to date
these rules
betwe en 1623 and 1630. The Oxford Bodle ian manu script Rawl:.
C. 786 was
made after 1677; Rawl. D. 709 is a fai! copy, perha ps of
Rawl. c. 786.

II I

The next colle ction of rules is 'Proce eding s by Bill and
~nsw er.' 2
Basic ally this is a much revise d versio n of the previ ously
menti oned set
1. P. R.O.: E.369 /118, ff. 138- 140; Oxf. Bodl . MSS. Rawl.
C.786 , ff. 3-4v,
and Rawl. D.709 , pp. 5-7.
2. Brit. Mus. MS. Add. 36108, ff. 12v-1 4.
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of rules. Some rules were copied verbatim; some were enlarged; and some
new rules were added. While this manuscrip t was made in 1725, the rules
are much older dating probably between 1640 and 1660.
The most complete set of rules was promulgat ed between June
and January

1658

1660: "Orders and rules of proceedin g in the office of his

highness' remembrancer of his court of exchequer at Westmins ter which
the right honorable Sir Thomas Widdringt on knight chief baron of the
same court Robert Nicholas, John Parker, and Roger Hill the other barons
of the said court have thought fit at present to ordain and publish for
the better and more sp!;ledy carrying on the business in that office."
This clearly is a code of rules and not a collectio n. I have found five
manuscrip t copies of these rules.3 A later manuscrip t edition of these
4
rules includes four additiona l rules. The title has been altered in two
respects: "his highness" referring to the lord protector was changed to
"his majesty" referring to the king, and the barons' names were changed
to Edward Atkyns, Jenner, Heath, and Milton. Thus, while the British
Museum manuscrip t book dates from 1725, the rules were re-issued between
April, 1686, and April, 1687. These rules have been printed and appeared
in the following books.
Ordines Can c ell a riae : being Orders of the High Court of Chancery
f,rom the first Year of Charles I to Hilary ~ ,

.122Z •••

Rules and Orders

of the Court of Exchequer (1698), pp. 1-56 at end of volume [Wing o.415;

11

Brit. Mus. 1479. aa.21; Middle Temple 7 .B; Library of Congress, Jefferson ,
Law 136J.

II

11,i

3. P.R.O.: E.163/19/ 17, ff. 7-19; Brit. Mus. MSS. Add. 45130B, Harl. 6050;
Oxf. Bodl. MSS. Rawl. C. 786, ff. 5v-9v, and RawL D. 709, pp. 10-15.
4. Brit. Mus. MS. Add. 36108, ff. 15-21,and Oxf. Bodl. MS. Rawl. D.709,
pp. 30-33; a 19th century copy is Lincoln's Inn MS. Misc. 232. Two or
three other copies are listed in the Cata. Libr. MSS. Bibl. Philippic a
(1837) p. 145, no. 9170, sold at Sotheby's : 21 Mar . 1895, sales cata.
p. 57, lot 321; p. 155, no. 9714; and p. 159, . · · no . 9959, sold at
Sotheby's on 10 June 1896, sales cata. p. 89, lot 505.
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Ordo Curiae, Rules and Orders in Chancery, from

1.

Car.

1.

to Hilary

Term, 1698, (2d ed. 1712) [see W.H. and L.F. Maxwell, Legal Bibliogra phy,
London: Sweet & Maxwell, 2d ed. 1955, vol. 1, p. 343; I have not been
able to find a copy of this edi tionJ~The

~

and Orders of the High Court of Chancery Examined }2y the

Original Orders To which~ added, the Rules and Orders of the Court of
Exchequer (3d ed. 1724), pp. 1 - 25 at end of volume (Brit. Mus. 510,
b.6; Library of Congress, Jefferson , Law 137J.
Rules and Orders of the High Court of Chancery for Regulatin g the
Practice of the said Court ••• also Rules and.Order s of the Court of
Exchequer · ... (4th ed. 1739), pp. 1-21 at end of volume [Brit. Mus. 883.
f.18(1); Library of Congress, Jefferson , Law 138].
Rules and Orders of the Court of Exchequer Relative to the Equity
Court, the Office of Pleas, and the Revenue (1766), pp. l-31(Bri t. Mus.
510.d.3; Harvard Law School Library).
Rules and Orders of the Court of Exchequ er~ to the Equity Side,
Office of Pleas, and Revenue (1778), pp. 1-15 [ Harvard Law School Library].
William Kirkby, Rules and Orders of the Court of Exchequer relative
to the practice of the King's Remembrancer's Office •••

(1794) [ Brit.

Mus. 510.e.16( 1); Cambridge Univ. Lib. PB.11.132 ; Lincoln's Inn 130.bj.
Some of the miscellan eous general rules which were promulgat ed on
the spur of the moment have found their way into print. Rules and Orders
(1766), pp. 31-42, has some of these rules from 1689 to 1736. Kirkby in
1794 gave, after the code of rules, a few miscellan eous ones dating from
1692 to 1794. Fifteen from 1772 to 1794 were included in the two following
collectio ns.
Thomas Moore, An Accurate Collectio n of the RL1les and Orders of
----- ---

-

The Courts of Chancery, King's Bench, Common Pleas, and Exchequer ,
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to Michae lmas Term,

1:z1±

(n.d. }, pp. 131-1 44 [15 rules from 1772 1794; copie s in Cambridge Univ . Lib. S250 .d.79 .2 and
Linco ln's
Inn 122. c].
_! Complete Colle ction of the Rules and Orde rs
of the Cour ts of

Chan cery, King 's Bench, Common Pleas , and Exch eque
r~ to Mich aelma s
Term, 17.2£ (1796 ), pp. 199-2 03 [same as Moore but omits
one rule
by inadv erten ce; a copy is in Linco ln 's Inn 133.b ].
Fina lly Fowl er's Prac tice of the Cour t of Exch equer
(1795 ) has vario us
gene ral rules quote d throu ghou t his text, and Young
e and Coll yer's
Repo rts (lst ed., 1840) , vol. 3, pp. i-vi (seco nd
pagin ation ), has
fifte en rules , which were prom ulgat ed in 1839.

B.

Repo rts of Cases

This secti on of the bibli ograp hy, which deals with
the repor ted
cases , ment ions prim arily the print ed repo rts becau
se the manu scrip ts
are not well catal ogue d and as a resu lt they are not
imme diate ly acce ssibl e.
Dr. J.H. Bake r is of the opini on that it is unlik ely that
there are any
unpr inted manu scrip ts of equit y exche quer cases from
the sixte enth century, since in his exten sive resea rch in this field
he has seen none.
This is not surp risin g in light of the fact that the
juris dicti on was
then such a nove lty.
In the sixte enth and seven teent h centu ries, the manu
scrip t repo rts
which were print ed were by no means alway s the best
repo rts in exist ence .
Freq uentl y a book selle r simpl y print ed what ever he
could lay his hands
on. Manu scrip ts which were somehow conne cted with wellknow n legal
figur es were in de.mand becau se they were easie r to
sell. Often manu scrip ts
were ascri bed, corre ctly or inco rrect ly, to famous
judge s and lawy ers
who were dead and could not there fore deny autho rship
or dispu te the
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accurac y of the edition .5 There may be some good sevente enth century
excheq uer reports in existen ce which have not been printed , but if so
they have not been yet discove red. There are some manusc ript reports
which, in coverin g all of the courts, include a few exch~q uer equity
cases,

but the quantit y of cases is quite small.

The only signifi cant genera l collect ions of printed excheq uer equity
cases before the last decade of the eightee nth century are those of
Hardre s, Gilber t, and Bunbury. 6 Hardres 17 reports are full and quite
useful ; about half of the cases are from the equity side of the court,
and they cover the excheq uer from 1655 to 1669. In the reports of Chief
Baron Gilber t,8 a substa ntial section , pages 191 through 232, include s
equity cases. These cases date from 1722 to 1726 and coincid e with his
tenure on the excheq uer bench.9 Bunbury10 was a practit ioner in the court
of excheq uer from at least 1713 to 1741, the period his report s cover.
About half of his cases are equity ones; they are fairly short but
compre hensibl e. The manusc ript reports of Chief Baron Dodd11 fill the
gap between Hardres and Bunbury; Dodd reporte d 72 cases from 1688 to 1713.
Savile, Lane, Freeman, and Parker give only a few equity excheq uer
12
cases;
Barnar diston (King's Bench Report s), Comyns (volume 2), and Cox1 3
average about two dozen cases each. Obviou sly none of these are system atic

5. J . H. Baker, Introdu ction to English Legal History (1971) pp. 108-11 0;
Holdsw orth, li·~·1•, vol. 5, pp. 357-369 ; J.W. Wallac e, Report ers (4th
ed. 1882) pp. 15-18 and passim .
6. English Report s, vols. 145 and 25.
7. Wallac e, Report ers, pp. 291-294 ; Q._!i.~., vol. 24, p. 347.
8. Q._!i._g., vol. 7, pp. 1204, 1205; Foss, Biog. Diet., pp. 300; 301.
9. Caveat : this volume is not to be confuse d with Gilber t's Cases in Law
and
Eguity (1760) which is greatly inferio r and in additio n has no equity ~cases; see Wallac e, Report ers, pp. 417, 418, 502, 503.
10. ,Wallac e, Report ers, pp. 419, 420.
11. Brit. Mus. MS . Harg. 70, ff. 55-66.
12. English Report s, vols. 123, 145 and 89.
13. English Report s , vols . 94, 92, 29, and 30.
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in their coverage of exchequ er equity; they probably only reported cases
which they argued there or heard when they happened to be present in
court that day or thought were particu larly importa nt. It is interest ing
to note that Baron Savile and Chief Baron Parker did not include a significan t number of equity cases. This is not surprisi ng of Sir John Savile's
reports since he sat during the early part of the history of the jurisdiction, from 1598 to 1607, and his reports cover the period 1579-15 94. 14
However, Sir Thomas Parker was a judge in the exchequ er from 1738 to 1740
and 1742 to 177215 when the equity side of the exchequ er was flourish ing .•
As a reporte r he was concerne d only with revenue matters .
It is notewor thy that there were no speciali zed equity exchequ er
reports until the end of the eighteen th century. 1 6 Perhaps there was a
lack of concern for equity precede nts. However, since the cases reported
by Hardres in the latter half of the seventee nth century cite freely precedents from both chancery and exchequ er, one is led to the conjectu re that
the availab le chancery reports supplied the need.
After 1790 and until the jurisdic tion was suppress ed in 1841, exchequ er
equity cases were fully reported . The professi onal reports, Anstruth er,
Forrest, Wightwi ck, Price, M'Clela.nd, M'Clelan d and Younge, and Younge
and Jervis have a great many such cases. J. Wilson (Exchequ er Reports ),
Daniell, Younge, an:i Younge and Collyer (Exchequ er Reports) are totally
equity exchequ er cases. 1 7

14. Wallace , Reporte rs, pp. 197, 198;
App. 4-A.

15. Wallace , Reporte rs, p. 442;
PP• 501, 502.

~·li·~·,

~·li·~·,

vol. 17, pp. 860-861; see

vol. 15, p. 282; Foss, Biog. Diet.,

16. D.E.C. Yale, Lord Nottingh am's Treatise s (1965) p. 16, note 2.
17. English Reports, vols. 145 through 148, 159, 160.
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In additio n to these genera l reports , there are three sets of reports
which specia lized in tithe cases, most of which were heard on the equity
side of the court. Since these tithe reports have not been re-prin ted,
they will be conside red in greate r detail even though they are not of
greate r value than the genera l report s.
John Rayner, Cases at Large concern ing Tithes, 3 vols., London, 1783.
Rayner 's tithe cases date from 1575 to 1782, but most are from the eighteenth century . They are all equity cases, and most are excheq uer; they
were collect ed from the previou sly printed reports and from manusc ript
reports , Dodd's manusc ripts in particu lar. Rayner gives a very long introduction on the history of tithes and has elabor ate appara tus. To the printed cases which he copied, he added notes from manusc ripts and occasio nally his own comments. Thus his reporte d cases have a greate r depth than
the same cases reporte d elsewh ere. Rayner should be used where possib le;
it is only unfortu nate that his reports have not been reprint ed.
Henry Gwillim ,

A Collec tion of Acts and Record s of Parliam ent, with

Reports of Cases argued and determ ined in the Courts of Law and Equity
respec ting Tithes, 4 vols., London, 1801; 2d ed. by Charles Ellis, 4 vols.,
London, 1825. The cases here collect ed and reporte d date from 1224 to
1824 and come from all courts. Most of the cases are taken from other
printed reports , but

a

fair number have been copied from the unprin ted

manusc ript reports of Cal t horp e, Turner, Bridge.man, Dodd, Joddre ll, Eyre,
and Skynne r, and from the excheq uer books of equity decree s. Over half
of the cases reporte d come from the equity side of the excheq uer.
Hutton Wood, 18 ACollec tion of Decrees gy: the Court of Excheq uer in
Tithe Causes , from the Usurpa tion to the Presen t Time, 4 vols., London,
1798-17 99. This work contain s copies from the excheq uer records of most
of
18. See App. 4-E.
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the final equity decrees in tithe cases from 1650 to 1797; there is a
list at the end of the fourth volume of those decrees which were not
reported. The decrees begin with an abstract of the pleadings , then there
may be a formal note of any argument or reference , and finally the formal
decretal order is given. This work is of limited value compared to proper
law reports because the formal decree of the court never contained any
reasons for the decision. However, where the case has been reported elsewhere, Wood's decrees form a useful supplemen t. Moreover, for most of
these cases no proper report was ever made, and this informati on is better
than nothing.

C.

Secondary Works

The secondary bibliogra phy of the equity side of the court has been
dealt with elsewhere , 19 and so it is only necessary to list here the
relevant works with but brief comments on their value. This section of
t .h e bibliogra phy can be divided into three parts: descriptio ns of the
duties of the exchequer officers, practice manuals for clerks, and treatises for lawyers.
The essays which describe the duties of the offiers are in manuscrip t
best:

form only except for the largest and the~

P. Osborne, 20 The Practice

of the Exchequer Court( ~, 1658). 21 This tract, which was formerly
attribute d to Thomas Fanshawe, describes in fair detail the duties of the
19. Bryson, ' Exchequer Equity Bibliogra phy', Am. Jour . Leg . Hist ., vol. 14,
pp. 333-348 (1970).
20.

]..Ji.],., vol. 14, p. 1186.

21. This work is discussed in more detail in Am. Jour. Leg. Hist., vol. 14,
pp. 333-339, 348; Wing, F 420; six other manuscrip t copies have been
discovere d: Oxf. Bodl. MS. Rawl . C.180, Univ. Coll. Oxf. MS. 126, Brit.
Mus. MSS. Lansd. 649, f .8, and Harl. 5169, House of Lords Library Truro
Exch. MS., ff. 48-74, Duchy of Cornwall Record Office fol. MS., ff . 96-133.
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offi cial s of both the uppe r and the lowe r exch
eque r. Its conte mpor ary
valu e and popu larit y is attes ted to not only by
the fact of its havin g
been prin ted but also by its wide circ ulat ion
in manu scrip t. The next
work is very inte resti ng even thou gh it does not
ment ion the judg es of
the cour t: L. Squ ibb, ! Book of All the Seve ral
Offi cers of the Exch eque r
(164 2). 22 The last is a quit e shor t anonymous
piec e; it does not add much
to our knowledge of the exch eque r as a law cou
rt:! Brie f Coll ectio n of the
Prin cipa l Und er-O ffice rs. 23 The prec ise purp ose
of thes e essay s is not
clea r, but obvi ously they were not desig ned to
aid lawy ers or litig ants .
Prob ably they were made in orde r to intro duce
the depa rtme nt to newcomers
to the exch eque r staf f, most prob ably new treas
urer s and chan cello rs of
the exch eque r.
The secon d part of this sect ion inclu des seve ral
prin ted prac tice
manu als which have secti ons on the equi ty side
of the exch eque r. They each
have shor t secti ons desc ribin g the duti es of the
judg es and of the king 's
reme mbra ncer; then they give brie f desc ripti ons
of the equi ty prac tice of
the cour t. The bett, er manu als also supp ly samp
le form s. One of the bett er
of these is W. Brown, com p.,! Compendium of the
Seve ral Bran ches of Prac tice
in the Cour t of Exch eque r (168 8). 24 This work
cons ists of a shor t essay
by Will iam Byrde enti tled 'A Disc ourse of the
Cour t of the Exch eque r' 25
plus a very gene rous ~oll ectio n of forms and exam
ples. This book was re22. Am. Jour . Leg. Hist ., vol. 14, pp. 339, 340;
is bein g prep ared for the Camden Misc ellan y. an editi on of this trac t
23. Arn. Jour . Leg. Hist ., vol. 14, pp. 340, 341;
anot her copy has been foun d
in P.R.O .: E.36 9/11 8, ff. 91-1 02.
24. Arn. ~ · Leg . Hist ., vol. 14, pp. 341- 343;
Wing , B 5084 ; Nati onal Union
Cata log Pre- 195 ~pr ints : NB 0867248.
25. B1rd e's essay relie d in part on R. Crompton,
L' Auth oriti e et Juris dicti on
des Cour ts (1594) ff. 105- 112; othe r manu scrip
t
have been found in P.R.O .: E.36 9/11 8, ff . 21-5 copi es of Byrd e's essay
0,
and Duchy of Corn wall
Reco rd Offi ce fol. MS.
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issued in 1699

26

and in 1725 27 under the title The Practice in the Court

of Exchequer at Westminster.
The appendix to Osborne's Practice of the Exchequer Court ( ~ ,
1658) is an early seventeenth century essay entitled 'Of English Bills
and the proceedings thereupon in the Exchequer.' 28 This work is far more
systematic than Byrde's essay, and it was largely copied by the other
2
books which follow: The Compleat Sollicitor (1666); 9 The Practick Part
of the Law (1676);3o W. Bohun, The Practising Attorney (1724);31 The
Compleat Clerk in Court (1726).32 These manuals appear to have been compiled for the use of attorneys and their clients. Although they are not
elaborate treatises, they are very useful to the modern researcher.
The treatises which appeared at the end of the eighteenth century
mark the culmination of the development of the literature prepared for
practitioners in the exchequer. 33 They seem to have been written for the
use of barristers to aid them when arguing motions and when presenting
their cases at the final hearing . The largest and by far the best is D.B.
4
Fowler,3 The Practice of the Court of Exchequer upon Proceedings in Equity
(1795), 2 vols. This book is of general use to anyone concerned with the
equity side of the exchequer. The first part follows very closely Mitford's
Treatise~ the Pleadings in Suits in the Court of Chancery }2y English Bill
(1780); however, the differences between the two courts are clearly pointed

26 • .Wi~g, B 5093.
27. NB 086727,;r,..
28. A manuscript copy of this has been found in P.R. O.: E.369/118, ff. 148154; however, there is no clue there ~s to authorship or date.
29. Am. Jour. Leg. Hist., vol. 14, pp. 344, 345; Wing, C 5655-57; NC 0600681.
30. Wing, P 3138-46; the earlier editions do not give much information on the
exchequer.
31. NB 0600557.
32. NC 0600468 .
33. Am. Jour . Leg . Hist. , vol. 14, pp. 346, 347.
34. See App. 4-E.
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out. C. Barton,35 An Historical Treatise of~ Suit in Equity (1796)36
is useful in that it discusses the courts of exchequer and chancery
simultaneously.

s.

Turner, An Epitome of the Practice of the Equity Side

of the Court of Exchequer (1806) supplies some technical information and
gives some additional precedents which are not found in the older works.
-;_-, -~·:.·, 1
\
,

35. ,;Q.,!i.]2., vol. 3, p. 342.
36. NB 0164564.
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----Exch eque r Equi ty Bibli ograp hy
by WILLIAM HAMIL TON BRYSON *

This essay is concerne d with the secondar y bibliogra phy of
the equity jurisdict ion of the Court of Exchequ er. It forms the
prelimin ary inquiry of a general study of the history of this jurisdiction . This bibliogra phy is in essay form because a list would
not adequate ly explain the compara tive significa nce of the various
works. Moreove r, the titles of the works are frequentl y misleadi ng;
some of the earlier ones have been attribute d to the wrong author,
and the relations hips among them have never before been sorted
out. Finally, this is the only place where all of these related works
have been brought together; the existing bibliogra phies are incomplete primarily for the reason that they were compiled from an
examina tion of the titles only and not of the contents of the works.
This same criticism can be made of the indices of the manuscr ipt
collectio ns, most of which were made by scholars who had no legal
backgrou nd. While every care has been exercised in the search for
entries for this bibliogra phy, there is no telling what may be
discovere d tomorrow . Therefor e, with this prelimin ary caveat,
let us proceed to the books.
The material arranges itself into four sections. The first group
consists of manuscr ipts concerni ng the duties of the various
Exchequ er officers; they date from about 1570 to 1670. The second
group contains several printed books which were first publishe d
between 1652 and 1726; each has a section on equity procedur e
in the Court of Exchequ er . They seem to have been written as
manuals for clerks and students . The third part is a list of three
substant ial treatises which were first printed between 1795 and
1806. The final section covers the modern period and is the smallest
and the most disappoi nting for the investiga tor. This is the section
which would have included relevant works of legal history, if
there were any.
One of the more intriguin g books was the one printed in 1658
and attribute d to Thomas Fanshaw e. [Peter Osborne ], The
Practice of the Exchequ er Court, with its severall offices and
officers . Being a short narration of the power and duty of each
single person in his severall place . Written at the request of the
Lord Buckhur st, sometim e Lord treasurer of England . By Sir

*

Research Student, Clare College, Cambridg e Universit y .
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T. (homas] F. [anshawe] Whereunto are added the rules and
orders of proceedings by English bill, London , 1658. The addition
concerning English bills will be considered in the next section
because it has no connection with the main body of the work ; it
is not included in any of the manuscripts and probably was written
at a later date. A cursory search reveals the existence of twentyfive manuscript copies of this treatise. 1 The printed book and most
of the manuscripts contain descriptions of the duties of all of the
officers of the Exchequer plus the articles or directions of Queen
Mary I for uniting the Court of Augmentations and the Court of
First Fruits and Tenths to the Court of Exchequer. The first officer
discussed is the Lord High Treasurer. This discussion is in the form
of alternating statements and comments or "answers" thereon;
the rest of the officers are described in simple paragraph form
without any commentary or reply .
As indicated above, the editor in 1658 made an error in
assigning the authorship of the manuscript to Thomas Fanshawe,
the King's Remembrancer ,2 instead of Peter Osborne, the Lord
Treasurer's Remembrancer.3 Obviously the editor relied on a later
copy of the work; Osborne's original manuscript, which was sent
on 9 October, 1572, to Burghley, has not been discovered . Based
upon a sort of colophon in Brit. Mus . ms . Lansd . 171 f. 431 , Dr.
R . B. Outhwaite has demonstrated clearly that the treatise was
written by Osborne and that quite apart from the positive attribu1. British Museum mss.: Eg. 3369, Lansd . 171 f. 408 , Lansd. 253 f.
493, Lansd . 626 , Add . 22591 f. 151 , Add. 36081 f. 13, Harg . 278 f . 174,
Harg. 209(A), Harg . 209(B) ; London Borough of Barking Libraries (Fanshawe Papers): Valence House ms. M.51, Valence House ms . M.54(B) ;
Temple Univ. Library ms. (no . 3 in DeRicci's Census , supp.); Oxford Univ.
Bodleian Library mss .: Rawl. D .713, Carte 122, Ashm. 856 f. 271; Cambridge Univ. Library : Gg.2.7; Trinity College, Dublin , Library mss.: 853 ,
854; Public Record Office: E .369/131, S.P . 14/193 part 26 ; Lincoln's Inn:
Maynard 59(19) ; Inner Temple: Petyt no. 515 vol. 9; Folger Shakespeare
Library mss .: V.b.64 , V.b. 71; Northamptonshire Record Office ms. F.H.31.
2 . Fanshawe was the King's Remembrancer from 1568 until 1601, a
member of the Middle Temple, and a member of Parliament in 1572,
1584, 1588, 1593, 1597. Dictionary of National Biography, vol. 18, p.
18_9 , sub nom. Fanshawe, Thomas (1530?-1601); J. and J. A. Venn , Alumni
Cantabrigienses , Part. 1, vol. 2, p . 120. H . C. Fanshawe, History of the
Fanshawe Family, Newcastle-upon-Tyne , 1927, pp . 20-26.
3. Osborne was the Lord Treasurer's Remembrancer from 1552 until
1592, a barrister of Lincoln's Inn, and a member of Parliament in 1562 ,
1571, 1572, 1584, 1588. Dictionary of National Biography , vol. 42 , p.
292, sub nom . Osborne, Peter (1521-1592); J. and J. A. Venn, Alumni
Cantabrigienses, Part 1, vol. 3 , p. 285 ; Calendar of Patent Rolls , 15501553, p. 312.
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tion it is unlikely that it could have been written by Thomas
Fanshawe. 4 This same manuscript supplies the proper date of
1572, the year in which Burghley was made Treasurer ; Buckhurst
was made Treasurer in 1599. Dr. Outhwaite's deductions are
corroborated by Brit. Mus. ms . Eg. 3369, which states at the
beginning "This booke was writt at the desire of my Lord Treasurer
Burleigh, by Peter Osborn Esquire, Treasorers Remembrancer of
the Exchequer of Chicksands in the County of Bedford Anno
Domini, 1572."5 This manuscript includes at the beginning a
list of Exchequer officers in 1572; it refers to the Queen's Remembrancer, Queen's Attorney, etc .6 It does not include the articles
about the Court of Augmentations or the Court of First Fruits and
Tenths. But the most important feature of this manuscript is that
it has only the statements of the duties of the office of Treasurer;
there are not any "answers"; these must have been added later.
This is the only manuscript which attributes the work to Osborne,
and, except for Valence House ms. M.54(B) , the only one which
does not have Fanshawe's answers . Therefore, this manuscript
must be the closest in content, which we have, to the original. It
is clear that Brit. Mus. ms . Eg. 3369 is not the original because
the second part of this manuscript book is a treatise dated 1598
and is in the same hand. It seems reasonable to suppose that
both were copied sometime after 1598.
The next item in the developing manuscript tradition is
Valence House ms. M.54(B). As mentioned above , this is the only
other manuscript which does not have Fanshawe's answers.
However, it does add a list of Exchequer officers in 1599, which
follows the same form as the 1572 list. This manuscript is among
the Fanshawe papers at Valence House in Essex , the seat of the
Fanshawe family for several centuries. It is quite possible that
this copy was part of Thomas Fanshawe's preparation of the copy
for Lord Buckhurst.
In close association with this copy but of slightly later making
is Brit. Mus . ms . Lansd. 171 . The title of this last mentioned
manuscript states that it was written by Fanshawe for Lord Buckhurst, the Lord High Treasurer. Therefore this copy was made
after Fanshawe had presented the copy with his answers to Lord
4 . R : B . Outhwaite, "A Note on The Practice of the Exchequer Court,
With its several! Offices and Officers; by Sir T. F.," English Historical
Review, vol. 81 , p. 337 (1966).
5. This manuscript is described in Historical Manuscripts Commission
Report No. 11 , Part 7, p. 40 (1888).
6. The only other manuscripts which have this list and refer to the
queen rather than the king are Brit. Mus. ms. Lansd . 171 and Valence
House ms. M.54(B).
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Buckhurst. As previously stated, these two have in common with
Brit. Mus . ms . Eg. 3369 but with none of the others , the list of the
1572 officers, the 1572 "endorseme nt" at the end and the references
to the queen's officers . The references to the queen date these two
as before her death on 24 March, 1603. Sir Thomas Sackville,
Lord Buckhurst, was made Treasurer on 15 May , 1599,7 therefore
these two copies were made between 1599 and 1603. Fanshawe's
answers were probably composed in 1599, the year Lord Buckhurst
was made Treasurer and the date of the second list of Exchequer
officers. In any case, the answers must have been written before
1601 , the date ofFanshawe 's death.
The fourth stage of the developmen t contains Oxford Bodl.
ms. Rawl. D. 713 and the Temple Univ. ms. These two differ from
the earlier ones by their omissions of the lists of officers and their
references having been changed to the king. This dates them after
1603. They differ from the ones not yet mentioned and the 1658
book by their inclusion of a chapter describing the duties of the
clerks in the Lord Treasurer's Remembran cer's Office, which dates
them earlier. These two and the two in the preceding paragraph
do not follow any pattern as to the inclusion of the articles in regard
to the Courts of Augmentati ons and of First Fruits and Tenths, so
no conclusions can be drawn from this variation.
The other manuscripts and the printed book 8 all have the
answers of Fanshawe, the references to the king , and the articles
for uniting the Courts of Augmentati ons and of First Fruits and
Tenths to the Exchequer. They all omit the section on the clerks
of the Lord Treasurer's Remembran cer's Office.
The titles of the manuscripts also furnish some insight as to the
relationship s among them : The title of Brit. Mus . ms . Eg. 3369, the
earliest, is "What every of the said Officers at this day usually doth
by his said office." The fact that Valence House ms . M.54(B) is
almost the same and Brit. Mus. ms. Lansd. 171 is only an expanded
variation corroborates the conclusion that these two are the closest
to Brit. Mus. ms. Eg. 3369. The fact that the title of this manuscript
is one of the two most simple confirms the suggestion that it is the
oldest survivor. Brit. Mus. ms. Add. 22591 and Folger V.b .71 also
have variants of this title. It is interesting to notice that Brit. Mus.
ms . Eg: 3369 , ms . Add . 22591 , and Valence House ms . M.54(B) are
7. He was not created earl of Dorset until 1604; this is further evidence for the date of these manuscripts, since he is referred to as lord
Buckhurst in all of them.
8. See section F in the outline infra. The printed edition of 1658 adds
the part on English bills , which will be discussed later since it is not in
any of the manuscripts.

1970

EXCHE QUER EQUITY BIBLIO GRAPH Y

337

awe or Lord
the only manus cripts which do not mentio n Fansh
to under easy
is
it
Thus
do.
others
the
of
Buckh urst in their titles; all
author .
the
been
have
to
awe
tFansh
hough
rintert
1658p
stand how the
ries
catego
two
into
The other manus cripts can be divide d
the
only
wrote
awe
Fansh
that
disting uished by wheth er they imply
.
thing
entire
the
wrote
he
that
or
office
rer's
answe rs about the Treasu
.
Lansd
ms.
.
A typica l title from the first group is that of Brit . Mus
declar ation of
253 , "An answe re made by Mr. Fansh awe or rather a
as follow eth
here
ing
beginn
s
Article
his opinio n touchi ng those
was made
re
answe
this
and
office
rors
Treasu
Lord
conce rning the
the Court
of
one
at the reques t of the Lord Buckh urst. What every
9 The best examp le from
"
of Exche quer doe by vertue of his office.
"A short
the second group is Trinity Coll. , Dublin , ms . 854,
of his
officer
every
what
of
ation
declar
brief
or
compe ndium
as
office
his
of
virtue
by
Majes ty's Court of Exche quer ought to do
ns
entatio
Augm
of
court
late
the
of
g
also the article s of the unitin
Fruits and
and Reven ues of the Crown and the late court of First
n at the
writte
Tenth s, to the court of Exche quer at Westm inster,
urst by
Buckh
rer
Treasu
Lord
reques t of the Right Honou rable the
the
rning
conce
n
opinio
his
of
ation
declar
a
Mr . Fansh awe with
tely
absolu
not
is
cripts
manus
10
the
en
betwe
tion
distinc
This
same. "
infere nces.
rigid ; it is a distinc tion of sugges tions or rather of our
within
elves
thems
among
y
slightl
vary
The titles of the manus cripts
each catego ry.
and
Howev er , the divisio n shows an uncon scious growth
tract.
the
of
on
traditi
cript
develo pment in the titles and in the manus
not ever claim
It indica tes clearly that Thom as Fansh awe himse lf did
to the first
ers"
"answ
the
than
more
ng
anythi
of
to be the author
these
made
1658
in
chapte r or to be a knight but that the editor
cript
manus
later
the
of
one
g
errors innoce ntly due to his copyin
not
were
rs
printe
ations
public
legal
y
centur
versio ns. In sevent eenthbooks
law
Many
ship.
author
of
tion
attribu
over
ss
carele
infreq uently
Others , such
were printe d withou t any mentio n of the author at all.
printe d any
rs
Printe
s.
initial
's
author
as this , gave only the
sell; people
would
t
though
they
which
find
could
manus cript they
; books were
own
their
in
works
other
of
s
section
entire
im
verbat
used

Mus. mss. Lansd.
9. The other manus cripts in this catego ry are Brit .
1 , S.P .14/193
.369/13
E
.R.O.:
P
36081;
Add.
,
278
Harg.
,
209(A)
.
171 , Harg
e House ms.
Valenc
856;
Ashm.
122,
Carte
part 26 ; Oxford , Bod!. mss.:
ms.
Univ.
emple
T
;
M.51
Trinity College ,
10 . The other manus cripts in this catego ry are
Templ e Petyt no.
Inner
;
59(19)
rd
Mayna
Inn
n's
Lincol
;
853
ms.
,
Dublin
Lansd. 626.
515 , vol. 9 ; Cambr idge Univ. Lib. Gg .2 .7; Brit. Mus. ms.:

338

THE AMERICAN JOURNAL OF LEGAL HISTORY

Vol. XIV

written as joint efforts . 1 1 The idea of literary property was only
beginning to develop fitfully during this period. 11
The relationships among the manuscripts can be more easily
seen in outline form.
(15 72 original-unknown)
Brit. Mus. ms. Eg. 3369
Valence House ms. M.54(B)
1599-1603
Brit. Mus. ms. Lansd. 171 f. 408
Oxford Univ. Bodl. ms. Rawl.D.71 3
Temple Univ. ms .
after 1603
F. (others distinguished by title only)
1. Brit. Mus. ms . Add . 22591 f. 151
Folger Shakespeare Library ms. V.b. 71
2. Brit. Mus. ms. Lansd. 253 f. 493
Brit . Mus. ms. Harg. 209(A)
Brit . Mus. ms. Harg. 278 f. 174
Brit. Mus. ms . Add . 36081 f. 13
P.R.O. : E. 369/131
P .R.O.: S.P. 14/193 part 26
Oxford Univ. Bodl. ms. Carte 122
Oxford Univ. Bodl. ms. Ashm. 856 f. 271
Valence House ms. M.51
3. Trinity Coll., Dublin, ms. 854
Trinity Coll., Dublin , ms . 853
Lincoln's Inn ms. Maynard 59(19)
Inner Temple ms . Petyt no. 515, vol. 9
Cambridge Univ. Library ms. Gg.2.7
Brit. Mus. ms. Lansd. 626
4. (miscellaneous)
Brit . Mus. ms. Harg . 209(B)
Folger Shakespeare Library ms . V.b.64
Northamptonshire Record Office ms. F .H.31
printed edition of 1658
It cannot be determined which manuscript was copied from
which·. However, it can be stated as a probability that one was the
progenitor of its group because the others preserved its additions and
omissions , and also that one copied one from a preceding group. It

A.
B.
C.
D.
E.

I
f

11. See J. W. Wallace , Reporters , 4th ed. Boston , 1882, pp. 7-24;
W. S. Holdsworth, History of English Law, London, 1924, vol. 5 , pp. 365387 , vol. 6 , pp. 604, 617-619 , App. 4 , pp . 683-699 .
12. Holdsworth , op . cit. , vol. 6 , pp. 364-379.
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which have been discovered so far, the one at the Public Record
Office is a draft of the original. This manuscript is the shortest;
numerous paragraphs w ere added later. It is the only one which
mentions the author ; apparently the later copyists were not
concerned. Finally this manuscript, with two exceptions, 1 7 is the
only to give the proper date of "1641 ", which is the date all of the
listed officers were serving together in the Exchequer. By the modern
calendar this would be 1642; in the seventeenth century the legal
year started on the twenty-fifth of March .
The next oldest surviving manuscript of this work is Brit . Mus.
ms. Add. 30216 , which is dated 1692. This and four otherst s
which follow it , are copies of the original work but with the names
of the officers of 1692 substituted. They are more complete than the
original draft in the Public Record Office, but they do not contain
an error in the twelfth paragraph , which is found in all the other
manuscripts , i.e. the miscopying of "intrusions" as "instructions".
Also they add a paragraph explaining that Henry Ayloff held the
office of King's Remembrancer in trust for Lord Fanshawe. Otherwise , there are no significant differences in the substance of the 1692
work from the 1642 work in its final form. The remaining copies 19
were made after 1712 from an original which was made before the
1692 version. Brit. Mus . ms . Add . 38419 was made after 1764. It is
interesting to note that so many copies were made at such late dates.
The lists of the majority were at least twenty years out of date when
they were copied. The sketches of the duties of the officers were
much less complete than others which had found their way into print.
There is one other manuscript tract which must be mentioned
for the sake of completeness. A briefe Collection of the Principal
Under-Officers & Clerkes appertayninge to your Majesties
Exchequer commonly k ept at W estmynster, with a lyke Declaration
aswell of their several functions , fees , rewards, and allowances of
auncient time accustom ed, as also wythin whose guift the same byne,
when they become voyde .20 This is an anonymous sixteenth or
M .54(A), Valence House ms. M .54(C); Lincoln's Inn ms . Hill 86; London
Univ . Library ms. 57 ; British Museum mss .: Harl. 3278 , Eg. 2436 , Stowe
327 f. 19, Add . 24689 f. 14; Add. 30216 , Add. 38419; Oxford Univ.
Bodleian Library ms. Rawl. C .715.
17. Valence House ms. M.54(C) a nd Oxford Bodl. ms. Rawl. C. 715 .
18. Brit. Mus. mss. Add. 24689 , Add. 38419 , and Stowe 327 ; and
P.R.O.: A.O. 16/196.
19. Valence House ms . M.54(A); Valence House ms. M.54(C) ; Lincoln's
Inn ms. Hill 86 ; London Univ. Lib. ms. 57; B1it . Mus. mss. Harl. 3278, Eg .
2436; Oxford Bodl. ms. Rawl. C.715.
20. British Museum mss. : Harl. 830 f . 218 , Lansd. 151 f. 150, Lansd.
171 f. 3 15, Add. 4572 f. 28 , Add. 38008; Oxford Univ. Bodleian Library
ms . Carte 122f. 62 ; Lincoln'sinnms . Hill87; London Univ. Library ms. 9.
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seventeenth century work which gives a few sentences of sketchy
information about the lesser officers of the Exchequer and concludes
with a list of abuses in the revenue side of the court. 21 The light
shed on the equity side is minimal. The Dialogue of the Ex chequer 22
discu sses only briefly the officers in the mediaeval period; but since
the equity side of the court had not appeared by the time this work
was written , it is of no help.
The second part of this bibliography is a consideration of
several printed books which have sections or chapters on the
procedure of the equity side of the Exchequer. This information is
much more enlightening than the scanty glimpses given as part of
descriptions of officers and their duties.
The first book on the law of the Court of Exchequer is a collection of paragraphs culled from the most importartt sources of
English law: the yearbooks , the statutes , Coke, Dyer, Brooke,
Fitzherbert, Plowden, et al. [William Byrde] , A Compendium of the
several branches of Practice in the Court of Exchequer at Westminster, viz. 1. His majesties Revenue. 2. Proceedings by English
Bill. 3. Actions at Law brought in the Office of Pleas; with Commissions, Injunctions , and other Process and Pleadings relating
thereunto, London , 1688 ; 1689; 1692. This treatise has heretofore
been attributed to William Brown, a clerk of the Court of Common
Pleas. Brown, however, did not write the text. He printed Byrde's
short manuscript treatise on the Exchequer, gathered together an
extensive collection of samples and forms , and wrote an elaborate
dedication and preface. He signed the dedication and preface, but
his name does not appear on the title-page. It is quite possible that
he copied a manuscript which did not attribute the authorship to
anyone . In his preface, Brown does not claim that he wrote the book
but only that he "collected" the material for it. Judging by his
numerous other publications, this seems reasonable and in character.
Though a minor officer in the Court of Common Pleas, he set loose
a flood of form books and practice manuals for all of the high courts
at Westminster. He was more a compiler than an author.
The compendium part, the first forty -nine pages , is the section
which is of greater interest. Five manuscripts 2 :i of this part have
21. For more information on the section on revenue abuses, see S.
Jack and R . S. Schofield, "Four Early Tudor Financial Memoranda,"
Bulletin of the Institute of Historical Research, vol. 34, p . 189 (1963). This
article dates the earlier version of this tract as c. 1520 and the later
version as after 1554.
22. The Course of the Exchequer, by Richard , son of Nigel , trans. by
C. Johnson , London, 1950.
23 . Trinity College , Dublin , ms. 854 f. 84 ; British Museum mss.: Harl.
1303, Harg. 168 f. 219, Add. 48063 f. 119; Oxford Univ. Bodleian Library
ms. Perrott 7 f. 89.
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been found so far. Of these the most interesting is Trinity College,
Dublin , ms. 854 , which is intitled "A Discours Of the Courte of the
Exchequer Collected by William Byrde sometymes of Grayes Inne
Esquyer." 24 This title is the authority for attributing the authorship of this first part of Brown's compilation to Byrde . If Byrde only
made the copy at Trinity College, Dublin, then it is unlikely that the
word "collected" would have been used . The work, moreover, is
more a collection than anything else, a collection of cases out of the
older books. Almost every paragraph is concluded by the citation of
authority.
The exact date of the Compendium or Discourse is not clear;
no help is to be had from the manuscripts themselves . The earliest
possible date is 1615 since there are references to the eleventh
volume of Coke's Reports. Since there is a reference to "King
James ", this indicates that it was written before 1685 when James II
became king . However, due to the diligent use of works dating from
1615 and the several decades before and due to the complete absence
of anything which appeared afterward, it would seem that it was
written very shortly after 1615. If this is so, then it makes it less
likely that Brown was the author because Brown did not publish his
first thing until 1671 ,2 :; and his last work appeared as late as 1704.2 ,;
It is possible that the copyist wrote down William "Byrde" in place
of William "Brown". However, Byrde is described as being of Cray's
Inn and an esquire . In Brown's books he is described as a mere gentleman . Also it is not likely that a clerk would have been a barrister. This
is not absolute proof. It is possible that the copyist was in error on this
point also, but the probabilities diminish with each additional possibility of error.
The earlier two manuscripts are Trinity College, Dublin, ms .
854 and Brit. Mus. ms . Harl. 1303. These two are the only ones
which have the citations to authorities throughout the entire work
and the only ones which give as the sample subpoena, a subpoena ad
rejungendum .27 The latter manuscript is clearly a copy; therefore,
if either is the original , it must be the former. But, of course, the
former may be a copy also . Either of these two could have been the
manuscript which Brown used, because he has the citations all the
way . th rough. Also , Brown copied the sample subpoena ad
rejungendum, but he placed it in the second part of his book with the
24. T he other four manuscripts are entitled simply "The Cou r t of the
Exchequer. "
25. Formulae bene Placitandi .
26. Privilegia Parliamentaria.
27. The sample subpoena was taken from Crompton's L'Authoritie
et Jurisdiction des Courts , London, 1594.
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other samples, examples, and forms. Moreover, in the manuscripts
there is a short paragraph with a witty quotation from the "Hospital
Case." 2 H This bit is an appendage at the end of the two earliest
manuscript copies; it is at the beginning of the other three but
omitted from Brown's book. It is much more likely to have been
omitted had it been at the end than at the beginning of the manuscript
being copied.
The other three manuscripts 1 !1 are sufficiently similar to
constitute a group. They all have the same title, the Hospital Case
at the beginning, and the lack of citations in the first half of the work.
In addition , these three have changed the sample subpoena to a
subpoena ad respondendum, which is more logical if only a single
sample is to be given.
The printed book must have been a successful venture because
it went through many subsequent printings. The reprint of 1699 was
advertised as a second edition, but it was not. There were no changes
made; the only thing new was the title-page and title . The Practice
of his Majesties Court of Exchequer at Westminster , as to proceedings in Equity by English Bill, parallel to the course used in the High
Court of Chancery: containing Precedents of the most exact and
authentick Forms of Bills, Answers, Bills and Demurrers , Interlocutory Orders, Commissions, Injunctions, Affidavits, Interrogatories: and such other Process and Pleadings as have been drawn by
the most learned, able, and experienced, Council Clerks and Practitioners; and approved of by the said Court for more than 35 years
last past. The Second Edition, London, 1699; 1703. The last reprint
appeared in 1 725 under a new title. The Practice in the Court of
Exchequer, at Westminster, In its several Branches , viz. 1. His
Majesties Revenue, 2. Proceedings by English Bill, 3. Actions at Law
brought in the Office of Pleas. With Commissions, Injunctions, and
other Process and Pleadings relating thereunto . By W . Brown, Gent.
The Second Edition, London, 1 725.
Byrde's discourse is not a logically complete treatise. It is only
a collection of cases, statutes, and commentaries . However, there is
much valuable material here, particularly on the question of jurisdiction. It is concerned primarily with the revenue side of the court.
Wiiliam West, Symboleographie, 1627, Part 2, ff. 291-310, has
some sample exchequer equity pleadings, but there are no comments
thereon.
28 . "Questions in the Exchequer are wont to be resembled to Spirits ,
which may be raised up with much facility , but suppressed or
vanquished with great difficultie." Sutton's Hospital Case, 10 Rep. 1 at
29, 77 Eng. Rep. 937 at 968 (K.B ., 1612). Although it may appear other·
wise , the court is not being compared to a ward for alcoholics.
29. Brit. Mus. mss.Harg. 168, Add. 48063; Oxford Bodl. ms. Perrott 7.
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The first work to treat the subject systema tically was the appendag e to the Practice of the Excheq uer Court (1658) entitled "Of
30
English Bills and the proceed ings thereup on in the Excheq uer."
Since none of the manusc ripts include this 25-page essay, there is no
reason to think that either Osborne or Fansha we wrote it. In fact,
there is not the slightes t clue as to who did write it. It was no doubt
written a decade or so earlier than its publica tion because there are
two referenc es (pages 143 and 144) to the existenc e of the Court of
Star Chambe r; this dates its compos ition before 1640. This essay is
an original piece of work, which discusse s briefly the procedu re of
the equity side of the Excheq uer from a paragra ph on jurisdic tion
and one on subpoen as to final decrees and final process. There are
no referenc es to authorit y of any sort; it is perhaps the work of one
persona lly experie nced in exchequ er practice .
This anonym ous addition to the printed edition of Osborne 's
treatise was copied as part of the Excheq uer section .o f an anonym ous
practiti oners' manual in 1666. The Comple at Sollicito r, Perform ing
His Duty: and Teachin g his Clyent to run through and manage his
own Busines s, As well in His Majestie s Superio r Courts at Westminster : As in the Mayors Court, Court of Husting s, and other
Inferior Courts, both in the City of London , and elsewhe re, London ,
1666 ; 1668; 1671 ; 1672; 1683; 1700. The chapter on the Excheq uer
is about forty pages long. There is a paragra ph on the origin of the
Excheq uer, which is amusing . Then follows about twenty pages
describi ng the officers and their duties . The rest of the chapter is a
reprint of the 1658 edition with an occasio nal addition . Howeve r ,
the referenc es to the Star Chambe r are omitted .
The 1658 appenda ge on English bills was also copied by
another sevente enth century practice manual . The Practick Part of
the Law : Shewing the office of an Attorne y, And a guide for
Solicitors In the Courts of the Chance ry , King's -Bench, Commo nPleas , and Exchequ er, with the manner of their Proceed ings in any
Action Real, Personal, or Mixt (from the Origina l to the Executi on)
in all Courts ; with the exact Fees of all Officers and Minister s of
those Courts . . . . , London , 1676; 1681; 1695 ; 1702; 1711; 1724.
This book is sometim es referred to as "The Comple at Attorne y and
Solicito r." It was first publish ed in 1652, and declared itself to have
been "compo sed and collecte d by G. T . of Staples Inne and T. P. of
Barnard s Inne." The work was reprinte d in 1653 , 1654, 1656, 1658,
1659, 1660, and 1666, but T and P were no longer mention ed. These
first seven printing s are rather uninter esting because there is only a
colorles s five-pag e note on the Excheq uer. Howeve r, the 1676 revision and the subsequ ent reprints and editions contain an adaptat ion
30. See above.
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of the essay which appeared in 1658. The greater part of it was
copied by the 1676 edition, but several paragraph s and sentences
were left out probably out of carelessne ss. The references to the Star
Chamber were omitted. At the beginning is a new descriptio n of the
court officials, and at the end is a list of their fees.
This chapter of the Practick Part of the Law was in turn copied
by another manual. [William Bohun], The Practising Attorney; or,
Lawyer's Office : containing , The Business of an Attorney in All its
Branches . viz. I. The Practice of the Courts of King's-Ben ch and
Common Pleas . . . II. Proceedin gs of the High Courts of
Chancery and Exchequer , from the Leading Process the Subpoena
to the final Order or Decree , Interspers 'd with great Variety of Bills ,
Answers , Replicatio ns , Rejoinders , &c. III. The Attorney's Practice
in Conveyan cing .. . IV. Of Court-Kee ping . . . , London, 1724 ;
1726; 2 vols. 1732; 1737. Bohun was called to the bar of the Middle
Temple in 1705:1 1 and was the author of numerous other legal
handbooks . Bohun's work is not a mere copy as the others are. While
sometimes he copies entire paragraph s, he frequently rephrases, and
he adds a considerab le amount of informatio n. He also gives a few
pages of general rules of court and has about fifteen pages of sample
pleadings.
The final item in this section is another anonymou s practice
manual , but unlike the others it had only one edition. The Compleat
Clerk in Court; or, Practising Solicitor, In all our Courts. containing ,
I. The Chancery Clerk . . . II. The Exchequer Clerk, setting forth
the Solicitor's Practice by English Bill and Answer, and in the Office
of Pleas , in the Exchequer . III. The King 's Bench Clerk . . . IV .
The Common Pleas Clerk .. ., London, 1726. It is odd that this
volume should not have been reprinted because it is greatly superior
to all those which had gone before; so much so that it can be considered the transition between the practice manuals and the treatises
which will be discussed in the next section. This book copies bits of
Bohun and the Compleat Sollicitor (1666), but it adds a great deal.
It is like the older works in that there are no references to authority;
but the coverage of the subject is much more complete and detailed.
The text is strewn with sample processes , pleadings , and orders .
Following the 1737 edition of Bohun's Practising Attorney,
there was a period of almost sixty years during which nothing at all
was. printed on the subject.'12 This rather long gap is probably due
31. H. A. C. Sturgess , Register of Admission s to the Honourable
Society of the Middle Temple , London, 1949, vol. 1, p. 249 . R. Watt,
Bibliotheca Britannica, Edinburgh , 1824, vol. 1, p. 128.
32. There was , however , published in this interval a quite substantial
treatise on the Irish Exchequer. Gorges Edmond Howard, Treatise on
th e Rules and Practice of the Equity Side of the Exchequer in Ireland ,
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to a general availability of the several editions of the various
manuals. Also there were numerous treatises on equity in the Court
of Chancery . In 1 795 there appeared the most detailed and complete
work of all on the equity jurisdiction of the Exchequer. David Burton
Fowler, The Practice of the Court of Ex chequ er upon Proceedings
in Equity , 2 vols. , London , 1795 ; 2d ed. , 1817. Fowler from 1760
to 1827 was one of the sworn clerks in the office of the King's
Remembran cer,:i:i the office which handled all suits in equity in
the Exchequer. In the second edition it is stated that there are
"considerab le additions ", but in fact the only difference between the
two editions is the inclusion of a few recent cases as examples. The
second edition adds nothing of significance but omits the long
appendix of sample bills of costs .
Fowler's treatise is quite elementary and very complete; he
explains in detail all of the aspects of equity procedure as it was
applied in the Exchequer. There are numerous sample forms , general
rules of court, and examples from unpublished Exchequer cases.
In the next year , after the appearance of the first edition of
Fowler's treatise , a single volume work was published on the equity
procedure of the courts of Chancery and Exchequer. Charles Barton,
An Historical Treatis e of a Suit in Equity : in which is attempted A
Scientific Deduction of the Proceedings used on the Equity Sides of
the Courts of Chancery and Ex chequer, from the Comm encement
of the Suit to the Decree and Appeal; with Occasional Remarks on
their Import and Efficacy; and An Introductory Discourse on the
Rise and Progress of the Equitable Jurisdiction of those Courts ,
London, 1 796 . This book was written the year after the author was
called to the bar at the Inner Temple .:i 4 It is the only one which
considers both courts equally and at the same time; this makes it
quite easy to note the minor variations in practice and procedure
between them. Barton supplies many sample forms throughout his
text. However , the historical "introductor y discourse" is disappointin g.
The last practice manual on the subject was written by a
solicitor. Samuel Turner , An epitome of the practice of the equity
2 vols. , Dublin , 1760. How ard discusses the subject alphabeticall y from
"Aba teme nt" to "Witnesses"; he cites as authority cases decided in
the English courts of Chancery and Exchequer, and he includes an
appendix of gen eral rules of court for the Irish practice . Although this
work is considerably more elaborate than any of its predecessors in
England or Ireland , it was probably not the model for Fowler since Fowler
did not follow his m ethod of arrangement of the subject matter.
33. The Court and City Register, London , 1759, 1760; The Royal
Kalendar , London , 1827, 1828.
34. Dictionary of National Biography , vol. 3 , p. 342 , sub nom . Barton,
Ch a rles (1768-1843).
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side of the Court of Exchequer, comprehending all the material
authorities upon points of practice from the commencemen t of the
suit to the decree , London , 1806. Turner borrows regularly from
Fowler, but he gives due credit. The chief value of this volume is the
appendix of forms and the numerous lists of one-sentence digests of
cases, which are scattered throughout the book under the appropriate
subject headings. Ten years later, the second edition of Fowler's
treatise appeared, and this was the last thing on the subject. By 1825
the popularity of the equity jurisdiction of the Exchequer was greatly
declining,:ic, and in 1841 it was abolished.:rn
Fowler, Barton, and Turner cite as authority and without
discrimination cases from both the Chancery and the Exchequer
courts . Also they frequently refer to Mitford's classic treatise on
chancery pleadingY This leads to the conclusion that the procedures of the two high courts of equity were basically the same. Also
it is notable that there were no separate treatises on the substance of
the equity of the Exchequer; this indicates that it too was the same
as the Chancery. It would be interesting to know precisely the
relationship between these two courts, whether one took the initiative
in developing the law and practice of equity or whether they
developed in pari passu, but much further study must be done before
anything more can be said.
Before continuing to the modern period, one small book , which
has one short chapter on the subject, must be mentioned in passing.
Henry Aldridge, A Short Treatise of the History and Antiquities and
Jurisdiction of all the Courts of Law, equity, ecclesiastical, military,
university, copyhold, and other courts of Justice, London, 1835.
Also there was the parliamentary "Report of the Commissioners on
the Duties, Salaries and Emoluments , in Courts of Justice" in 1822.'l8
This report describes in detail the duties of all of the officers of the
court and furnishes much information on the clerical procedures and
the records of the court.
Since the demise of the equity jurisdiction of the court , there
have been only two books to appear which touch upon the subject at
all. Emyr Gwynne Jones , comp ., Exchequer Proceedings (Equity)
Concerning Wales, Henry VIII-Elizabeth , Abstracts of Bills and
Inventory of Further Proceedings, Board of Celtic Studies , Uni35 . .. Administration of Justice Bill, Minutes of Evidence ," Journals of
the House of Lords, vol. 72 (appendix vol. ), 1840 sess ., App. No. 3 , pp.
117-153.
36. Stat. 5 Viet. [1841] c. 5 , s.l.
37. John Freeman Mitford, Lord Redesdale , Treatise on the Pleadings
in Suits in the Court of Chancery by English Bill, London , 1780.
38. HC Parliamentary Papers, 1822 (125) xi , 99.
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versity of Wales, History and Law Series, No . 4 , Cardiff, 1939.
Thomas Ieuan Jeffreys Jones, comp. , Exchequer Proceedings Concerning Wales, in tempore James I, Abstracts of Bills and Inventory
of Further Proceedings , Board of Celtic Studies, University of Wales ,
History and Law Series, No . 15, Cardiff, 1955. As their titles indicate, these works are successive compilations of abstracts of the
equity cases which arose in Wales up to 1625. In fact very little
remains before the reign of Queen Elizabeth I . These two books have
brief, non-technical prefaces , but unfortunately their indices refer
only to persons and places . The bodies of the books can be used as
calendars which give the nature of the dispute and the references to
all the pleadings, depositions, decrees, and orders. Although these
books are limited to the Welsh counties, there is no reason to think
that they are not typical of any primarily rural British shire. Thus
they provide an impartially and logically selected sample of
Exchequer equity cases for the period.
This study suggests that the time lag between the developments
of the court and the descriptions thereof was considerable. The
manuscripts mentioned in the first section describe the offices, most
of which were flourishing in the early part of the sixteenth century.
The manuals of the latter part of the seventeenth century describe in
rough outline the procedure which had been used since the time of
Elizabeth I. The treatises of the late eighteenth century set out in
detail the rules which had been settled by Lord Nottingham and
others a hundred years earlier. Perhaps this reflects the conservatism
of the legal profession ; nothing can be established except by long
usage . The fourth section of this essay shows the longest gap of all:
that between the demise of the jurisdiction and the writing of its
history . Although the gap widens daily, steps are being taken to stop it.
Another manuscript copy of Osborne's treatise has been found
since the type has been set. It is British Museum MS . Harl. 51 76 ,
ff. 52-76. This copy is divided into two distinct parts. The first is
entitled "The Offices & Officers of the Court of Exchequer at Westminster & of whose guift they bee. " It is only a list of offices with a
note of who had the right of appointment. The second part is "What
every of the said Officers at this day usually doth by his said Office";
this is the treatise . This copy does not have Fanshawe's answers nor
the address and date at the end; it includes the section on the clerks
of the lord treasurer's remembrancer's office ; it refers to the king .
Therefore , it would appear to be among the earlier copies.

