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risdictional rules on the Cheyenne River Sioux Reservation,
which reservation Bartlett had unanimously held not to be
diminished in the Hagen sense. That is to say, the Supreme
Court in Bartlett had answered the question of whether Con-
gress had, by opening the reservation to white settlement in
1908, diminished the size of the reservation down to the Indian
allotments, and the answer had been against diminishment.
Hence, the reservation retained its 1908 boundary.

In 1954, pursuant to the Cheyenne River Act, the United
States purchased more than 100,000 acres of reservation land
to construct the Oahe Dam and Reservoir, paying more than
$10,000,000. At an early stage of the Bourland litigation, the
state of South Dakota argued that, notwithstanding Bartlett,
this 1954 Act had diminished the reservation in the Hagen
sense. The federal district court’s holding against the state was
not appealed;” that holding, then, became the law of the
case.”®

As South Dakota pursued its injunctive and declaratory ac-
tion against the Cheyenne River Sioux Tribe’s regulation of,
and in some cases exclusion of, non-Indian hunters and fish-
ermen from the Oahe Reservoir, it was working against two
unchallengeable holdings that the Reservoir was on the undi-
minished Cheyenne River Sioux Reservation. The state argued,
and prevailed before the Supreme Court, that notwithstanding
the reservation status of the Reservoir, the tribe’s power did
not reach the non-Indians recreating there.

Thus, while the Hagen and Bartlett decisions together reveal
the rules of reservation diminishment, Bourland and Bartlett
together reveal the rules governing tribal power over non-Indi-
ans on undiminished reservations. Those rules come largely
from the case of Montana v. United States.”

Montana was a case that grudgingly accepted the power of
Indian tribes over non-Indians. As paraphrased by Justice
Thomas for the majority in Bourland:

57. See id. at 2321 n.1 (Blackmun, J., dissenting).
58. Id. at 2314.
59. 450 U.S. 544 (1981).
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Montana discussed two exceptions to the general proposition
that the inherent sovereign powers of an Indian tribe do
not extend to the activities of nonmembers of the tribe.
First, a tribe may license or otherwise regulate activities of
nonmembers who enter consensual relationships with the
tribe or its members through contracts, leases, or other
commercial dealings. Second, a tribe may retain inherent
power to exercise civil authority over the conduct of non-
Indians on fee lands within its reservation when that con-
duct threatens or has some direct effect on the political
integrity, the economic security, or the health or welfare of
the tribe.%

Justice Thomas indulged in the now-customary characteriza-
tion of the Montana test as a presumption against tribal inher-
ent power, with two exceptions. The test could just as easily be
seen as two potentially huge domains of tribal inherent power,
with a prohibition for power applied outside those domains.
Consider, for example, the following statement from a recent
law review article by Phillip Lear and Blake Miller, who dis-
cuss the powers of a tribe which owns the surface, but not the
mineral estate, of reservation land:

On the other hand, the tribe does not own the mineral
estate. The tribe derives no economic benefit from develop-
ment of the minerals, other than possible surface access
fees when lessees are required to cross adjacent Indian
lands to gain access to the inholdings. ... The only real
interest the tribe has is to ensure that the political integri-
ty, economic security, health or welfare of the tribe will not
be %ffected adversely [by the development of the miner-
als].

The only real interest? Why the discounting words? A
tribe’s—or for that matter, any government’s—interest in “polit-
ical integrity, economic security, health and welfare” is strong
and broad. What does a government do that is not connected to
those four items, broadly read? Taxation? Garbage collection?

60. Bourland, 113 S. Ct. at 2320 (citations omitted).

61. Phillip Wm. Lear & Blake D. Miller, Exhaustion of Tribal Court Remedies:
Rejecting Bright-Line Rules and Affirmative Action, 71 N.D. L. REV. 277, 308 (1995)
(citing Montana v. United States, 450 U.S. 544 (1981)).
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Land-use regulation? Environmental protection? Compulsory
school attendance? Conservation of reservation resources? Gun
control? Drug prohibition? Road building? Regulation of the sale
of alcohol? In fact, since those four elements are a fair charac-
terization of what most governments do most of the time, the
presumption of the Montana test could easily be formulated in
exactly the opposite way, in favor of, not opposition to, tribal
power.

However, Justice Thomas, in Bourland, was emphatic that
the presumption of Montana is against tribal civil jurisdiction
over non-Indians. In fact, he was overly emphatic. Consider
footnote sixteen, a rather petulant marginal note:

The dissent’s complaint that we give “barely a nod” to
the Tribe’s inherent sovereignty argument is simply another
manifestation of its disagreement with Montana, which
announced “the general proposition that the inherent sover-
eign powers of an Indian tribe do not extend to the activi-
ties of nonmembers of the tribe.” While the dissent refers to
our “myopic focus” on the Tribe’s prior treaty right to “ab-
solute and undisturbed use and occupation” of the taken
area, it shuts both eyes to the reality that after Monitana,
tribal sovereignty over nonmembers “cannot survive without
express congressional delegation,” and is therefore not in-
herent.®

But Justice Thomas’s own quotation from Montana, which
immediately follows this footnote in the text of Bourland, shows
that tribal sovereignty over non-Indians is inherent, and does
not need express congressional delegation: “[A] tribe may retain
inherent power to exercise civil authority over the conduct of
non-Indians.”® So, in the text tribal power is inherent, and in
the footnote it is not, with Justice Thomas emphasizing that it
is not inherent. Given the general primacy of text over footnote,
and the unseemliness of the anti-collegial jousting within the
footnote, I will follow the text, notwithstanding the emphasis,
until instructed otherwise.*

62. Bourland, 113 S. Ct. at 2320 n.15 (citations omitted) (emphasis in the
original).

63. Id. at 2320.

64. See Contrarians, NAT. RESOURCES & THE ENV'T, WINTER 1993, at 52 (an ex-
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At another place in the Bourland majority opinion, a footnote
again contradicts the text as Justice Thomas takes a surly
swipe at the dissenters. Consider footnote ten:

The dissent apparently finds ambiguity in this provision,
on the grounds that it “does not address the question of
which rights Congress intended to take.” The self-evident
answer is that when Congress used the term “all claims,
rights, and demands” of the Tribe, it meant all claims,
rights and demands.®

But now read the sentence to which that footnote is subtend-
ed: “This provision reliably indicates that the Government and
the Tribe understood the Act to embody the full terms of their
Agreement, including the various rights that the Tribe and its
members would continue to enjoy after conveying the 104,420
acres to the Government.”® And, as Justice Thomas wrote at
the end of the opinion: “The Cheyenne River Act reserved some
of the Tribe’s original treaty rights in the former trust lands
(including the right to hunt and fish) but not the right to exert
regulatory control.”®’

To summarize, the text of Bourland twice recognizes that the
Cheyenne River Act specifically destroyed some, but not all, of
the tribe’s inherent sovereignty over the Reservoir. Recall, both
Bartlett and the law of the case require that the Reservoir be
reservation land and water. Footnotes ten and sixteen to the
contrary notwithstanding, the issue then became whether the
tribe’s inherent sovereignty over the land, which includes, un-
der Montana, the power to regulate the affairs of non-Indians,
survived the Cheyenne River Act, legislation that did not re-
move the Oahe Reservoir from the Cheyenne River Sioux Reser-
vation.

The Eighth Circuit below held that Montana’s restriction on
tribal civil power over non-Indians applied only to the relatively

change between this author and Timothy R. Malone and Bradley B. Furber, the latter
being admirers of Bourland).

65. Bourland, 113 S. Ct. at 2317 n.10 (citations omitted) (emphasis in the
original).

66. Id. at 2317.

67. Id. at 2321.
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few acres that had been fee land before the appropriation by
the Cheyenne River Act. The bulk of the appropriated land,
however, had been held in trust by the United States for the
tribe, so that the appropriation had only changed the govern-
ment from trustee to fee owner, while leaving the land within
the boundary of the reservation. The Eighth Circuit thought
that Montana applied only to fee land, a fair reading of the
case, as noted in Justice Thomas’s own quotation: “a ‘tribe may

. retain inherent power to exercise civil authority over the
conduct of non-Indians on fee lands within its reservation when
that conduct . . . affect[s],” etc.®* The Supreme Court dis-
agreed in Bourland and extended the reach of Montana to the
trust lands acquired by the government in the Cheyenne River
Act but left on the reservation.

The importance of Bartlett (supplemented by the law of the
case) and Bourland is to clarify that the Montana restrictions
on the reach of tribal power apply even on a reservation undi-
minished in the Hagen sense. This leads one to speculate on
the meaning of Hagen and Bourland together.

HAGEN AND BOURLAND

Interpreting a federal statute, Hagen held that Congress had
reduced the size of the Uintah Reservation so that Mr. Hagen’s
crime was committed off the reservation and state criminal
jurisdiction attached. Thus, the land on which the crime was
committed was not within the reach of tribal jurisdiction.

Interpreting similar statutes, Bartlett held that the Cheyenne
River Sioux Reservation had not been reduced in size, leaving
the land on the reservation. Thus, the prosecution by the state
was improper.

With the Cheyenne River Sioux Reservation boundary intact
via Bartlett, Bourland could not deprive the tribe of jurisdiction
via Hagen-style diminishment. Therefore, the court returned the
case to the Eighth Circuit to apply the Montana common law
test for the reach of tribal jurisdiction. I call this Bourland-

68. Id. at 2320 (emphasis added).
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style “judicial diminishment,” as contrasted with the more re-
spectable Hagen-style legislative diminishment.® Both Bartlett-
Hagen and Montana-Bourland reduce the reach of tribal power
over non-Indians. Thus, in a real sense, both “diminish” the
reservation. Hagen is the more respectable diminishment be-
cause it was, wultimately, a congressional diminishment.
Bourland is the less respectable diminishment because the
Court accomplished, under common law, a result practically
indistinguishable from the one that Congress could have accom-
plished, but chose not to, under the Bartlett holding.

At a recent, wide-ranging symposium,”” Professor

Pommersheim took issue with my North Dakota attempt to link
Hagen and Bourland (please note in advance that what follows
is a transcription of Professor Pommersheim’s .casual oral re-
marks, which explains the departure from his always-precise
writing style):

Tl close with a last observation about language. It’s not
helpful to me to think about Bourland as involving “judicial
diminishment” because “diminishment” is firmly implanted
in my own mind as having to do with the boundaries of the
reservation. That's what diminishment means to me. I think
if you think about Bourland as involving “udicial dimin-
ishment,” I think it is really dangerous. I think a more
accurate term, and Bob sort of provoked me to think about
this, is “jurisdictional diminishment.” That's what the result
of Bourland is, not to reduce the boundaries of the reserva-
tion, but to constrict the tribe’s jurisdiction. And so I think
it’s more accurately thought of as an example of jurisdic-
tional diminishment and not judicial diminishment.™

My colleague is certainly correct in two ways. First, he is
right in saying that I want to be talking about “urisdictional
diminishment.” But, as I said at the outset of this paper, I see
two ways for a court to find that the jurisdiction of a tribe has
been diminished: either by removing the land from the reserva-
tion under Bartlett-Hagen or by denying the full reach of tribal

69. See Laurence, supra note 29.

70. Indian Law Symposium: Natural Resource Development and Tribal Rights, T1
N.D. L. REv. 273-617 (1995).

71. Diminishment, supra note 29 at 424 (remarks of Professor Pommersheim).
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jurisdiction over reservation land under Montana-Bourland. Sec-
ond, Professor Pommersheim is right in finding this to be an
unusual way of linking cases; the word “diminishment” is used
by most to mean actual, physical reduction in the size of the
reservation via Bartlett and Hagen. But, it is the perhaps novel
link between Hagen and Bourland (by calling them both “dimin-
ishment” cases) that shows the weakness of Bourland. In con-
struing the applicable statute, it is not enough under Hagen,
and never has been under its predecessors, for Congress to
have “opened” the land to white settlement. “The mere fact that
a reservation has been opened to settlement does not necessari-
ly mean that the opened area has lost its reservation status.”
Yet Bourland’s common law rules seem to turn on that very
kind of “openness”

The District Court found that the taken area is not a
“closed” or pristine area, and the Court of Appeals did not
disturb that finding. We agree that the area at issue here
has been broadly opened to the public. Thus, we need not
reach the issue of a tribe’s regulatory authority in other
contexts.”™

Hence, on one important level, Hagen and Bourland are in-
consistent. Hagen showed appropriate respect for congressional
legislation, but Bourland destroyed tribal power in the face of a
congressional determination not to reduce the size of the reser-
vation. Congress could have removed the land in question from
the Cheyenne River Sioux Reservation, thereby achieving the
Bourland result, but chose not to in both 1908 and 1954. More
broadly, under Hagen and its predecessors, Congress can al-
ways restrict the reach of tribal power by reducing the size of
the reservation down to the lands owned and occupied by Indi-
ans or the tribe itself. I call Montana and Bourland “diminish-
ment” cases because in a very real though intangible way, they
reduce the “size” of the reservation by reducing the length of
the tribe’s jurisdictional reach. This is judicial diminishment
because it pre-empts legislative prerogative. In other words,

72. Rosebud Sioux Tribe v. Kneip, 430 U.S. 584, 586-87 (1977) (emphasis added).
73. South Dakota v. Bourland, 113 S. Ct. 2309, 2316 n.9 (emphasis added) (cita-
tions omitted).
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Bourland did not show enough deference to the Court’s own
analysis in Hagen or, more precisely, in Bartlett. Congress did
not reduce the “size” of the Cheyenne River Sioux Reservation,
so the Court went ahead and did it on its own.

JUDICIAL RELUCTANCE AND MODERN DEMOGRAPHY

But there is another level on which Bourland, Hagen and
Bartlett are all consistent: judicial reluctance to allow tribal law
to apply to non-Indians is a function of modern demography.
The Bourland Court seems to be saying that Bartlett was cor-
rect, insofar as the lands opened for homesteading in 1908 are
still mainly Indian, notwithstanding the homesteading. On the
other hand, most of those recreating on the Oahe Reservoir are
non-Indians, and the Court was reluctant to allow tribal law to
reach these non-Indians. Therefore, when the issue in Bourland
became the ability of the tribe to license or exclude non-mem-
bers from the Reservoir, modern demography elevated judicial
reluctance and the injunction issued.

As little as modern demography has to do with acceptable
principles of construction of statutes passed when the demo-
graphics were different, there is a modicum of sense to the
relationship between demography and judicial reluctance. Dif-
ferent rules govern on the opposite sides of reservation bound-
aries; whether the difference is a greater respect for the status
of elders,” or a lesser devotion to Miranda warnings;” a
greater deference to the rights of surface owners over the own-
ers of the mineral estate, or a lesser respect for the social utili-
ty of trade unions.” Tribes do things differently from the rest
of us; if that were not the case, then all the fuss about tribal
sovereignty would be over nothing. In fact, almost all of what
we know about American Indian law is about difference.

T74. See Dodge v. Nakai, 298 F. Supp. 26 (D. Ariz. 1969). This was the very first
reported ICRA federal court case, wherein a legal services lawyer was expelled from
the Navajo reservation for laughing during a Tribal Council meeting. Here, the dis-
trict court held that expelling a lawyer for laughing abridged free speech. Id. at 320.

75. See United States v. Ant, 882 F.2d 1389 (9th Cir. 1989).

76. See P.S. Deloria et al., Litigating an Indian Jurisdiction Case: Where Must
You Go First?, 71 N.D. L. Rev. 313, 322-23 (1995) (remarks of Professor Laurence).
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Tribes have the right “to make their own laws and be ruled
by them.” If those rules are the same as the dominant society’s
rules, then there are few problems in their application. If those
rules are applicable only to tribal members, then, likewise,
most of the problems disappear, or at least can be handled
internally. New problems arise when the tribe has different
ways of doing things and wishes to apply those different ways
against the interests of non-members.

Many of those “problems” are illusory, perceived by people
looking at tribal law through lenses distorted by stereotype,
racism or xenophobia. Many of the differences between tribal
ways and dominant-society ways are minor or benign; few are
draconian; fewer are malignant. The problems of cross-boundary
differences are often exaggerated, sometimes intentionally. Say-
ing that there is a “modicum” of sense to judicial reluctance to
allow tribal rules to apply to non-Indians is not to say that
there is a surfeit of sense, or to say that the modicum justifies
the abandonment by the federal courts of the notion that tribal
law might apply to non-members. Montana, even as advanced
by Bourland, did not take reluctance quite to the extreme.
Theoretically, at least, and putting aside Justice Thomas’s un-
warranted overstatement of the Montana result, the two Mon-
tana exceptions could still be read broadly.

But will courts read the exceptions broadly? Probably not, if I
am right about judicial reluctance being a function of modern
demographics. Montana pinches at exactly the place where
judicial reluctance is at its greatest—the application of tribal
law to non-Indians. But the Montana exceptions must be read
broadly, or the tribes are left with laws that apply only to
themselves. This is not true self-determination, anymore than it
would be true self-determination for Virginia if its laws applied
only to Virginians and not to tourists. Or that it would be true
self-determination for Singapore if its laws applied only to
Singaporeans. They don’t; ask Michael Faye.

Thus, with Bourland, we approach the critical point with
respect to tribal self-governance. Governments apply their laws
to non-citizens, even when those laws are substantially different
from what the visitors are used to at home. So Bourland
threatens the very core of self-governance. Yet, the judicial
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reluctance to allow that application is sensible, at least to some
extent, and at least where tribal laws are different from impor-
tant dominant-society norms.

Thus, as pointed out so effectively some time ago by Profes-
sor Judith Resnik, with Indian law, as with federalism itself,
the question always becomes the extent that the society at
large will tolerate deviations of its own closely held norms.”
There is a tension between the forces of diversity and the forces
of uniformity, between the desire to let a portion of the popula-
tion go about its unique ways and the desire that, to some
extent at least, we are all in this enterprise together. The ques-
tion always becomes whether or not, and how if at all, the
center will govern the provinces.

This dilemma is solved, perhaps, by the Indian Civil Rights
Act.®

THE INDIAN CIVIL RIGHTS ACT

The Indian Civil Rights Act (ICRA) was passed by Congress
in 1968, a very delayed reaction to the case of Talton v.
Mayes,” which held that the U.S. Constitution does not work
to bind tribal activity. The ICRA imposes on the tribes Consti-
tution-like restrictions, largely protective of the individual
rights that the dominant society holds dear. Its protections are
available to all against whom tribal power is exerted, Indian
and non-Indian alike.

But, in the decade after its passage, most of the cases decid-
ed by the federal courts were brought by Indians against their
own tribes. In 1978, in the famous case of Santa Clara Pueblo
v. Martinez,*® the Supreme Court found that the ICRA did not
create a civil cause of action for suit in federal court, and effec-
tively limited its federal court application to habeas corpus

77. Judith Resnik, Dependent Sovereigns: Indian Tribes, States and the Federal
Courts, 56 U. CHI. L. REV. 671 (1989).

78. 25 U.S.C. §§ 1301-1303 (1994).

79. 163 U.S. 376 (1896).

80. 436 U.S. 49 (1978).
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cases.” Federal court ICRA cases have been few since Marti-
nez; they remain more common in tribal court.

The ICRA is the kind of statute that is needed to give an
outlet to the judicial reluctance to allow the application of tribal
law to non-Indians. Montana, reacting (and Bourland, over-
reacting) to this reluctance, attacked the very existence of tribal
power over non-Indians; the ICRA controls the exercise of that
power. With an effective, civil-side ICRA to ensure what the
dominant-society’s judge sees as the fundamental fairness of the
exercise of tribal civil process, judges should be less reluctant to
allow the power to apply—differently, but still fairly—to non-
Indians.

Two things are required of a statute that can save tribal
power over non-Indians, yet recognize the legitimacy of the
judicial reluctance to allow tribal power to reach non-Indians.
First, the statute must embody the rules that are of fundamen-
tal importance to the dominant society.

Of course, there is “importance” and there is “importance.”
The Salman Rushdie affair showed that the idea of Iran’s ex-
tra-territorial use of the death penalty to punish blasphemy
was fundamentally abhorrent to our dominant society. Few
other deviations from our own norms rise to that level, howev-
er, and the dominant society has shown itself of various minds
lately regarding, for example, the caning of Michael Faye, the
double prosecution of Rodney King’s tormentors, and the forced
integration of The Citadel. The statute that we are contemplat-
ing to control the exercise of tribal power over non-Indians,
then, must pick carefully the matters that are important
enough to the dominant society to justify the imposition of its
younger ways on the older tribal society. The matters may not
necessarily be so important, perhaps, as to justify the armed
invasion of Iraq, but sufficiently important for Congress to act
under its plenary power with respect to the Indian tribes which
are within the United States’ jurisdiction.

81. Id. at 61. The explicit habeas corpus provision of the ICRA is found at 25
U.S.C. § 1303 (1994).
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Second, and of equal consequence, the statute must accept
and honor the propriety of tribal differences from dominant
society ways. A statute that does not tolerate differences de-
stroys self-governance as effectively as Bourland. “It must al-
ways be remembered that the various Indian tribes were once
independent and sovereign nations, and that their claim to
sovereignty long predates that of our own Government.” And
these purposes must be advanced simultaneously. The statute
must tolerate differences at the same time that it defines simi-
larities. Without such a balance, the compromise will not work.
Tribal self-governance must be retained, but judicial reluctance
to allow tribal law to apply to non-Indians will find some outlet,
and if it is not through this statute, then it will be through
Bourland’s untimely destruction of tribal power itself.

The ICRA, as presently written and as construed by the
federal courts between 1968 and 1978, is a decent statute to
accomplish these two purposes. The statute embodies most of
the Bill of Rights and the Fourteenth Amendment, which seems
a suitable list of the dominant society’s most basic and widely
held beliefs. On the other hand, most pre-Martinez courts
agreed that the ICRA did not impose on the tribes a full mea-
sure of constitutional due process or the full weight of other
constitutional provisions.®® It could be amended to be more
precise regarding where it deviates from constitutional norms,
or Congress could start from scratch, but I am inclined to think
otherwise.*® As construed by sensible, albeit dominant-society,
judges, the ICRA could serve the purposes of legitimatizing, yet
re-directing, the judicial reluctance that we saw misdirected to-

82. McClanahan v. State Tax Comm'n. of Ariz., 411 U.S. 164, 172 (1973).

83. The best evidence of this proposition is seen in the two lower Martinez opin-
ions in which the courts reached the merits, but neither required under the ICRA
what the Constitution would require in terms of gender neutrality. See Martinez v.
Santa Clara Pueblo, 402 F. Supp. 5 (D.N.M. 1975), rev’d, 540 F.2d 1039 (10th Cir.
1976), rev'd 436 U.S. 49 (1978).

84. I am more an admirer of the common law, as applied by sensible, fair judges,
than I am of hyper-precise statutes. See Robert Laurence, A Section-by-Section Chart
Summarizing the Recent Changes in the Federal Bankruptcy Code, Affixed to a Short
Essay in Praise of the Sensibility of Judges and in Derogation of Small Roman Nu-
merals, Jurisprudentially Significant Hyphens, and Title V of the Bankruptcy Reform
Act of 1994, 47 ARK. L. REV. 857 (1994).
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ward the destruction of the tribal land base in Hagen, and
toward the destruction of tribal power itself in Bourland.

If the ICRA is the antidote to the dominant society’s overly
energetic judicial reluctance to allow tribal law to apply to non-
Indians, then it would appear that the statute would have only
limited relevance to the question in which the ICRA was most
often raised pre-Martinez; that is, where the tribe is applying
its own laws to its own members. Does the Indian Civil Rights
Act, as offered in this essay, actually give more protection to
non-Indians than it does to Indians? The ICRA is little-enough
respected by some tribal advocates as it is; sample Professor
Robert A. Williams, Jr.’s stunning characterization: “a highly
efficient process of legal auto-genocide, the ultimate hegemonic
effect of which is to instruct the savage to self-extinguish all
troublesome expression of difference that diverge from the white
man’s own hierarchic, universalized world view.” Legal auto-
genocide? How can it even be suggested in a principled way
that such a statute can be used at all, let alone used more by
non-Indians than by tribal members?

In the first place, note that I have already suggested such a
use for the ICRA in previous articles about the problem of the
cross-boundary enforcement of state and tribal judgments.®
The analytical model I have proposed for that problem—the so-
called “asymmetric” model—assigns a role to the ICRA in the
enforcement of a tribal judgment in state court, almost always
against a non-Indian defendant. But this model removes that
role when a state court judgment is enforced in tribal court,
almost always against an Indian defendant.

The present proposal continues that asymmetry. When Indi-
ans find themselves subject to state or federal court jurisdic-
tion, their civil rights are protected not by the ICRA, but by
more general federal civil rights laws, by their American citi-
zenship and by the Fourteenth Amendment “personhood” of

85. Robert A. Williams, Jr., The Algebra of Federal Indian Law: The Hard Trail
of Decolonizing and Americanizing the White Man’s Indian Jurisprudence, 1986 WIS.
L. REV. 219, 274 (emphasis added).

86. See, e.g., Robert Laurence, The Bothersome Need For Asymmetry in Any Feder-
ally Dictated Rule of Recognition For the Enforcement of Money Judgments Across
Indian Reservation Boundaries, 27 CONN. L. REvV. 979 (1995).
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Indians. Are these protections sufficient to guarantee in practi-
cal, real-world fact, a shipshape, non-discriminatory off-reserva-
tion environment for Indians? No. Read the newspapers. Visit
Gallup, New Mexico or Rapid City, South Dakota. But, ‘the
difficulties that Indians face in the fair administration of off-
reservation justice are fundamentally different from the difficul-
ties faced by non-Indians in tribal court. An asymmetric solu-
tion to the two sets of difficulties is appropriate.

When non-Indians are in tribal court, the protection of citi-
zenship disappears, as the non-Indians are not, and in most
cases cannot become, members of the tribe. Also, the protection
of the Fourteenth Amendment disappears under the sensible
holding of Talton v. Mayes.” However, the non-Indian has
ICRA “personhood” to protect him, her, or it against abuses of
tribal civil justice, “abuses” defined from a largely dominant-
society perspective. It is the thesis of this article that with the
ICRA in place to give protection in federal court to congressio-
nally mandated civil rights, the dominant society’s courts
should be less reluctant to allow tribal law to reach non-Indi-
ans. And, since it is this judicial reluctance that has caused the
widespread deterioration of tribal land and tribal power, an
active civil-side ICRA should result in a greater recognition of
tribal power in the dominant society’s courts.

But then, how should the ICRA be interpreted when it is an
Indian plaintiff complaining about the application of tribal law
to him, her or it? Here there is less dominant-society judicial
reluctance to cut back on the reach of tribal power, although,
as Martinez always reminds us, some tribal actions, even to-
ward members, are beyond—or at least close to—the pale. And,
if an active ICRA is premised on its being an antidote to judi-
cial reluctance to acknowledge tribal power, does that mean
that in the absence of such reluctance the statute gives less
protection?

Yes, it should mean that, and as a practical matter, that
means in turn that the application of the ICRA will be asym-
metric as to Indians and non-Indians. Again, though, the asym-

87. See supra note 79 and accompanying text.
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metry is not unprincipled; the ICRA should be interpreted with
a political question doctrine more aggressive than that used by
the federal courts under the United States Constitution.

Before the Supreme Court in Martinez removed the ICRA
from federal courtrooms, most of the cases were brought by
Indian plaintiffs suing their own tribes over what might legiti-
mately be called political questions: controversies involving
membership requirements,® voting eligibility,”® reservation
districting and other election matters,” tribal governance®
and the like. Martinez, itself, involved the most intimate ques-
tions of what it means to be Santa Claran and implicated
complicated matters of tribal history, custom and tradition.
Closely held tribal beliefs and long-standing tribal ways were
before the federal judges, as much as the meaning of the feder-
al statute.”

From the perspective of nearly twenty years since Martinez,
the Supreme Court was largely correct in removing such issues
from the federal courtroom, in the absence of a very precise
command by the Congress that these cases be taken. However,
the same federal judicial laissez fair result could have been
reached under an active ICRA political question doctrine. Recall
how close the Supreme Court came to declaring legislative re-
apportionment to be beyond the competence of judicial determi-
nation.® By instituting a serious judicial reluctance to tamper
with matters of internal tribal government under ICRA, the
Court could retain most of the good of Martinez. But, when the
tribe applies its power to non-Indians, more than literally self-

88. See, e.g., Slattery v. Arapahoe Tribal Council, 453 F.2d 278 (10th Cir. 1971).
89. See, e.g., Two Hawk v. Rosebud Sioux Tribe, 534 F.2d 101 (8th Cir. 1976).
90. See, e.g., White Eagle v. One Feather, 478 F.2d 1311 (8th Cir. 1973).

91. See, e.g., Johnson v. Lower Elwha Tribal Community, 484 F.2d 200 (9th Cir.

92. See Martinez v. Santa Clara Pueblo, 402 F. Supp. 5 (D.N.M. 1975), rev’d, 5§40
F.2d 1039 (10th Cir. 1976), rev’d 436 U.S. 49 (1978).

93. In Baker v. Carr, 369 U.S. 186 (1962), the Supreme Court took 29 pages of
the U.S. Reports to dispense with the political question issue. Id. at 208-37. (These
pages include a discussion of the Indian cases at 215-17). Justice Douglas added nine
more pages in his concurring opinion. Id. at 241-50. Justice Clark added two more.
Id. at 251-53. Justice Frankfurter offered 64 pages in a wide-ranging dissent. Id. at
266-330. Justice Harlan, also in dissent, added ten pages, mostly on the merits of the
case. Id. at 330-40.
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determination is involved. The political question doctrine loses a
large part of its force, and the ICRA comes into play. Of course,
also coming into play under this approach, is tribal power over
non-Indians, which emphatically exists, though subject to feder-
al court ICRA review.

Thus can be seen the essential proposition of the present
essay: the reluctance of the dominant society’s courts that we
have seen in this area of Indian law, while over-stated and mis-
directed, is sensible. Given the presence on this continent of
both new immigrant and ancient American governments, differ-
ences will be inherent in tribal law-making. It is too much to
ask the dominant society to ignore these differences, or pretend
they do not matter, especially when the laws are being applied
to non-Indians. The ICRA could well serve as a check on any
perceived unfairness in the application of tribal law to non-
members. Differences between the ICRA’s rules, the dominant
society’s usual rules and tribal rules are under the control of
Congress, as is, ultimately, the size and existence of the tribe’s
reservation itself. With a careful ICRA regime in place, the
reluctance of the courts should then be re-directed away from
the reluctance to apply tribal law to non-members and toward a
reluctance to insert the ICRA intrusively into the internal self-
governing mechanisms of the tribe. We end with an internally
consistent, though asymmetric, scheme of analysis of what it
means for a tribe to make its own laws and be ruled by them.

CONCLUSION

Clea to Darley: “I think, my dear, you have a mania for
exactitude and an impatience with partial knowledge which
is . . . well, unfair to knowledge itself. How can it be anything
but imperfect?”® Clea’s wisdom, in this and other matters, is

94. LAWRENCE DURRELL, CLEA 119 (1961) (ellipsis in the original); see also JAMES

GLEICK, GENIUS: THE LIFE AND SCIENCE OF RICHARD FEYNMAN (1992):
[Feynman] believed in the primacy of doubt, not as a blemish upon our
ability to know but as the essence of knowing. The alternative to uncer-
tainty is authority, against which science had fought for centuries. “Great
value of a satisfactory philosophy of ignorance,” he jotted on a sheet of
notepaper one day. “ ... teach how doubt is not to be feared but wel-
comed.”
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disregarded at one’s peril, and I have conformed to it in this
short article. There is much left to be done before there is any-
thing like a “perfect” theory of the legitimacy of the application
of tribal law to non-Indians, even assuming that Clea is wrong
and that there is such a thing as a “perfect” theory. The two
tidy solutions—(1) that the power exists in tribes to control the
civil-side lives of non-Indian residents of and visitors to the
reservation and that this is the business of the dominant soci-
ety only in a theoretical sense or (2) that such power does not
exist, and “self-government” means solely the power to govern
oneself—are not satisfactory, except to those who equate “satis-
factory” with “simple” and “profound” with “concise.” The first of
those tidy solutions turns the San Juan Pueblo into the juris-
dictional equivalent of Singapore; the second turns it into the
San Juan Indian Club. The first is unrealistic; the second is
destructive. The first is science fiction; the second is disreputa-
ble history.

What I have proposed here is forthrightly somewhere in be-
tween, hence unattractive to proponents of either of the tidy
solutions. Some may call it unprincipled, compromised, or im-
perfect. Outspoken protectors of tribal sovereignty, distrustful of
my principles or motives, may call it racist; outspoken detrac-
tors of tribal sovereignty, distrustful in the other direction, may

Id. at 371-72 (ellipsis in the original). Gleick also quotes Quine: “I think that for
scientific and philosophical purposes the best we can do is give up the notion of
knowledge as a bad job. . . .” Id. at 371 (quoting W.V. QUINE, QUIDDITIES: AN INTER-
MITTENTLY PHILOSOPHICAL DICTIONARY 109 (1987)).

See generally JOHN DEWEY, THE QUEST FOR CERTAINTY: A STUDY OF THE RELA-
TION OF KNOWLEDGE AND ACTION 227-28 (1929):

The concrete pathologies of belief, its failures and perversions,

whether of defect or excess, spring from failure to observe and adhere to

the principle that knowledge is completed resolution of the inherently

indeterminate or doubtful. The commonest fallacy is to suppose that since

the state of doubt is accompanied by a feeling of uncertainty, knowledge

arises when this feeling gives way to one of assurance. . . . A disciplined

mind takes delight in the problematic, and cherishes it until a way out

is found that approves itself upon examination. The questionable becomes

an active questioning, a search; desire for the emotion of certitude gives

place to quest for the objects by which the obscure and unsettled may be

developed into the stable and clear. The scientific attitude may almost be

defined as that which is capable of enjoying the doubtful; scientific meth-

od is, in one aspect, a technique for making a productive use of doubt by

converting it into operations of definite inquiry.
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call it affirmative action.®® But Clea might call it just imper-
fect enough to be fair to knowledge itself, which is enough for
me.

95. See Phillip Wm. Lear and Blake D. Miller, Exhaustion of Tribal Court Reme-
dies: Rejecting Bright-Line Rules and Affirmative Action, 71 N.D. L. REv. 277 (1995).
Rarely has the term “affirmative action” been used so forthrightly to describe the
federal rules of tribal jurisdiction and, of course, the authors mean the term in its
worst, not its best, sense. One could as easily say that the substantial deference that
the federal courts show to state process, see, e.g., Younger v. Harris, 401 U.S. 37
(1971), is “affirmative action” for state courts, or, on an international level, that the
partition by the United Nations of Palestine was “affirmative action” for Jews. In my
view, the use of the term does not advance the discussion at all.






