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street.’” The employer argued that the death was not com-
pensable because the employee was not in the course and scope
of his employment at the time of the accident and that he en-
gaged in willful misconduct by not paying attention when cross-
ing the street.”

The court held that “[wlhen an employee is required by an
employer to be away from the employer’s place of employment,
the employee is deemed to be in the course of employment
because the employee is engaged in the direct performance of
duties assigned by the employer.””® Because the employer re-
quired the employee to attend the meeting, and because neg-
ligence does not bar compensation, the court held the death
compensable.’®!

2. Personal Comfort Doctrine

Virginia recognizes the “personal comfort” doctrine to bring
breaks and excursions for periodic rest and refreshment within
the course of employment.'®

In Kraf Construction Services, Inc. v. Ingram,”® the employ-
ee, Ingram, left his employer’s premises to get a soft drink from
a store across the street. While crossing the street, the employ-
ee was struck by a car and killed.”™ While a factual dispute
existed as to whether the day’s work had ended at the time of
the accident, the evidence established that the employee had to
return to the employer’s truck before leaving work.” The
court held that where “an employee is required to go to outside
places to work and to return to the employer’s office to report,
he is at all such time acting in the course of his employment,
and is entitled to compensation if injured by accident at such
time.””® In the alternative, the court held that even if the

128. Id. at 193, 428 S.E.2d at 756.

129. Id.

130. Id. at 196, 428 S.E.2d at 757.

131. Id. at 196, 428 S.E.2d at 757-58.

132. Ablola v. Holland Rd. Auto Ctr. Ltd., 11 Va. App. 181, 183, 397 S.E.2d 541,
543 (1990).

133. 17 Va. App. 295, 437 S.E.2d 424 (1993).

134. Id. at 297-98, 437 S.E.2d at 426.

135. Id. at 298, 437 S.E.2d at 426-27.

136. Id. at 298, 437 S.E.2d at 426 (quoting Taylor v. Robertson Chevrolet Co., 177
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employee had been on a rest break, his death occurred within
the course of employment under the personal comfort doc-
trine.” The court concluded that the fact Ingram left his
employer’s premises for his break did not take his actions out
of the course of employment.®® Consequently, the court held
that Ingram’s death was compensable.*

IIT. COVERAGE BY THE ACT

It has been said that the Act covers every employer and
every employee in Virginia."® The issue often becomes wheth-
er a worker qualifies as an employee or an entity as an em-
ployer under the Act.*!

A. Employee

The Act defines an employee as any person under a contract
of hire, express or implied, in the employer’s usual course of
trade, business, occupation, or profession.’? If a worker does
not fall under this definition, the Act does not cover him."?

The supreme court recently addressed the question of wheth-
er an inmate working on a road crew qualifies as an employee
under the Act. In Commonwealth v. Woodward,"”* the su-
preme court held that because an inmate could not make a
“true” contract of hire he was not an employee under the

Va. 289, 293, 13 S.E.2d 326, 328 (1941)).

137. Id.

138. Id. at 299, 437 S.E.2d at 427.

139. Id. at 300, 437 S.E.2d at 427-28. Judge Koontz filed a lengthy dissent arguing
that Ingram’s injuries did not arise out of an actual risk of his employment and that
the personal comfort doctrine did not extend compensability to his claim. Id. at 300-
12, 437 S.E.2d at 427-34.

140. LAWRENCE J. PASCAL, VIRGINIA WORKERS' COMPENSATION: LAW AND PRACTICE
§ 2.1 (2d ed. 1993). There are, however, many exceptions to this general statement,
the most general being that an employer must generally employ three or more em-
ployees to fall within the Act’s coverage. VA. CODE ANN. § 65.2-101 (Repl. Vol. 1995).

141. PASCAL, supra note 140.

142. VA. CODE ANN. § 65.2-101 (Repl. Vol. 1995).

143. Id.

144, 249 Va. 21, 452 S.E.2d 656 (1995).
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Act.™ As such, the injuries an inmate sustained while trim-
ming a tree were not compensable.*

The supreme court also addressed the issue of what consti-
tutes a contract for hire in Humphries v. Thomas. In
Humphries, a carpet installer voluntarily went with a carpet
store owner on a trip to purchase a trailer for the carpet
store.”® The installer worked independently and performed
. thirty percent to fifty percent of the owner’s installation
work. The installer was driving when the two were involved
in an accident.” The installer was killed and the owner filed
a lawsuit against the installer’s estate for injuries the owner
sustained in the accident.™

The court found that the installer went on the trip voluntari-
ly with no expectation of compensation or remuneration.'®
The installer was not an employee at the time of the trip be-
cause an implied or express contract of hire would exist only if
intended and understood by the parties, or if a reasonable per-
son would have expected compensation or remuneration.’®
Consequently, the Act did not bar the owner’s tort claims
against the installer’s estate.”

B. Statutory Employer

An entity qualifies as a statutory employer under the Act if,
at the time of the injury, the employee was performing work
that was part of the entity’s “trade, business, occupation or
profession.”®

145. Id. at 24, 452 S.E.2d at 657.

146. Id. at 26, 452 S.E.2d at 658.

147. 244 Va. 571, 422 S.E.2d 755 (1992).
148. Id. at 573, 422 S.E.2d at 756.

149. Id.

150. Id.

151. Id. at 571, 422 SE.2d at 755.

152. Id. at 573, 422 S.E.2d at 756.

153. Id. at 574, 422 S.E.2d at 756-57.
154. Id. at 575, 422 S.E.2d at 757.

155. VA. CODE ANN. § 65.2-101 (Repl. Vol. 1995) (defining “employee”).
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1. Governmental Entities

In Roberts v. City of Alexandria,” the supreme court ad-
dressed the statutory employer test as it applies to governmen-
tal entities. The Sheriff's department employed the plaintiff as
a nurse at an adult detention center.”” The plaintiff fell in a
slippery parking lot owned by the City of Alexandria and subse-
quently sued the City and the Sheriff, for negligent mainte-
nance of the premises.”® The City argued that it was the
plaintiffs statutory employer and, thus, the Act barred the
plaintiffs action.®

The court found that “[t]he statutory-employer test applied to
governmental entities differs from that usually applied to pri-
vate business entities.”® With governmental entities, one
looks not only to what the entity does, but “what they are ‘au-

thorized and empowered by legislative mandate to perform
that constitutes the trade, business, or occupation.'™

The city was responsible for the costs of medical services at
the facility where the plaintiff worked, paid the workers’ com-
pensation insurance for the jail’s employees, and had the power
and authority to operate the jail."®®* Moreover, the court found
the fact that the Code of Virginia requires the city to insure
the Sheriffs employees recognized that the employees “engaged
in the city’s trade, business, or occupation.”® Accordingly, be-
cause the city was deemed the plaintiff's statutory employer,
the Act barred the plaintiff from pursuing her negligence
lawsuit.*®

156. 246 Va. 17, 431 S.E.2d 275 (1993).

157. Id.

158. Id.

159. Id. at 19, 431 SE.2d at 276.

160. Id. (citing Ford v. City of Richmond, 239 Va. 664, 666, 391 S.E.2d 270, 271
(1990)).

161. Id. at 19, 431 S.E.2d at 276 (quoting Ford, 239 Va. at 669, 391 S.E.2d at
273).

162, Id. at 20, 431 S.E.2d at 277.

163. Id. at 21, 431 S.E.2d at 277.

164. Id.
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2. Contractors

The supreme court addressed the issue of when businesses
that hire independent contractors become statutory employers
in Johnson v. Jefferson National Bank.™ In Johnson, the
bank contracted to have some painting work done.’®® An acci-
dent killed one individual and injured another when the scaf-
folding on which they worked fell fifty-six feet due to an electri-
cal line burning the wire ropes holding up the scaffold. The
bank had agreed to have the electricity turned off or the elec-
trical wires insulated, but failed to do so.*®®

When sued for negligence, the bank raised the workers’ com-
pensation bar.'® The test applied in determining whether the
painters’ work was part of the bank’s “trade, business, or occu-
pation” was whether the painting was “normally carried on by
employees [of the bank] rather than independent contrac-
tors.” The court held that even though the bank’s employ-
ees had the capacity to do the painting work, the bank’s em-
ployees did not usually perform the work."" The bank’s em-
ployees had never painted at the height and conditions under
which the plaintiffs painted the building.'” As such, the court
held that the bank was not the painters’ statutory employer
since the painting was not a part of the bank’s “trade, business,
or occupation.”'

The court of appeals addressed the issue of when a general
contractor becomes liable for the injuries of a sub-contractor’s
employee in C. Richard Bogese Builder, Inc. v. Robertson.™
The court held that the general contractor was the statutory

165. 244 Va. 482, 422 S.E.2d 778 (1992).

166. Id. at 483, 422 S.E.2d at 779.

167. Id. at 484, 422 S.E.2d at 779.

168. Id.

169. Id. at 483, 422 S.E.2d at 779.

170. Id. at 485, 422 S.E.2d at 780 (citing Shell Qil Co. v. Leftwich, 212 Va. 715,
722, 187 S.E.2d 162, 167 (1972)).

171. Id.

172. Id. at 484, 422 S.E.2d at 780.

173. Id. at 487, 422 S.E.2d at 781.

174. 17 Va. App. 700, 440 S.E.2d 622 (1994).



1995] WORKERS' COMPENSATION 1219

employer since he had contracted with the owner to deliver a
completed home within a certain price range.’” The court
stated that the intent of Virginia Code section 65.2-302 is to
keep contractors from avoiding liability by farming out jobs that
are part of the contractors “trade, business, or occupation.”

In another sub-contractor case, Sites Construction uv.
Harbeson,” the court entered an award against the injured
employees’ immediate employer, the sub-contractor, instead of
the contractor ultimately responsible for the completion of the
project. Three employees suffered compensable injuries when a
roof collapsed.”™ The Commission entered an award against
the employees’ “first statutory employer.”*” The “first statuto-
ry employer” argued that all statutory employers were jointly
liable for the awards.”®® However, the court held that the
claimants had a right to look first to their immediate employer
(the sub-sub-contractor), then the next employer (sub-contrac-
tor), and then the next employer (contractor).’®™ The court up-
held the Commission’s policy to enter an award against the
first statutory employer with adequate coverage on this ascend-
ing ladder.’®

C. Agricultural Exemption

The Act exempts agricultural employers from its provisions,
unless the employer has more than two regular full-time em-
ployees.”® However, the Act does not establish a criteria for
determining what constitutes regular, full-time employees. Be-
cause agricultural employers often hire seasonal workers, the
definition plays a key role in determining the employers’ liabili-
ty under the Act.

In Lynch v. Lee, the claimant applied for compensation

175. Id. at 705, 440 SE.2d at 625.

176. Id. at 704, 440 S.E.2d at 625.

177. 16 Va. App. 835, 434 S.E.2d 1 (1993).

178. Id. at 837, 434 S.E.2d at 2.

179. -Id.

180. Id. at 838, 434 S.E.2d at 3.

181. Id. at 838-39, 434 S.E.2d at 3.

182. Id. at 839, 434 S.E.2d at 3.

183. VA. CODE ANN. § 65.2-101 (Repl. Vol. 1995) (defining “employee”).

184. 19 Va. App. 230, 450 S.E.2d 391 (1994) (citing Ferguson v. Bowman, 57 O.L.C.
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for a back injury sustained while he was picking fruit. The
employer had two “full-time” employees, as well as several sea-
sonal workers who worked as much or as little as they want-
ed.”® The supreme court interpreted the phrase “full-time”
employee as “import[ing] a sense of permanence” or being em-
ployed for “an indefinite amount of time to operate his busi-
ness.””® Consequently, the court held that the seasonal em-
ployees were not full-time employees and, thus, the agricultural
exemption applied to the employer.™

IV. DEFENSES, BENEFITS, AND SELECTIVE EMPLOYMENT
A. Willful Misconduct

The Code of Virginia provides that an employee cannot recov-
er compensation if his willful misconduct caused his inju-
ries.”®® To successfully raise a defense of willful misconduct,
the employer must establish that (1) the safety rule or other
duty was reasonable, (2) the rule was known to the employee,
(3) the rule was for the employee’s benefit, and (4) the employ-
ee intentionally undertook the forbidden act.’®

The court of appeals recently addressed the willful miscon-
duct defense in Buzzo v. Woolridge Trucking, Inc.”®® An em-
ployee was killed when his truck rolled over from turning a
curve too quickly.” The employer argued that the claimant’s
speeding constituted willful misconduct and that his death
should not be compensable.”® Evidence, however, indicated
the truck’s speedometer was broken and had not been fixed
even after several requests for repairs.'*®

120, 121 (1976)).
185. Id. at 230-31, 450 S.E.2d at 891-92.
186. Id. at 233-34, 450 S.E.2d at 393.
187. Id. at 234-35, 450 SE.2d at 393-94.
188. VA. CODE ANN. § 65.2-306 (Repl. Vol. 1995).
189. Id.
190. 17 Va. App. 327, 437 S.E.2d 205 (1993).
191. Id. at 329, 437 S.E.2d at 207.
192. Id. at 331, 437 S.E.2d at 208.
193. Id.
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The court found that “[plroof of negligence, even gross negli-
gence, alone will not support the defense, for willful misconduct
‘imports something more than a mere exercise of the will in
doing the act. It imports a wrongful intention.”** The court
noted, though, that an employer need not prove an employee
intentionally violated the rule, only that the employee inten-
tionally performed an act he or she knew was prohibited.'
The court held that the claimant did not violate a safety rule,
since he could not have intentionally sped because his speedom-
eter was broken.”*

In another willful misconduct case, Phipps v. Rann Indus-
tries,” the claimant filed a claim for benefits after slipping
and injuring himself on a slick ramp. The employer raised the
willful misconduct defense.’® The day before the claimant’s
injury, a woman slipped on the same ramp.” In response to
the accident, the claimant prepared a sign to put on the door
leading to the ramp stating “caution: ramp slick” with a picture
of a lady falling down.*® Nevertheless, the employer did not
lock the door after the accident.’” Moreover, instructions on
whether employees could use the door were unclear.*”

The court applied elements set forth in Buzzo to evaluate the
willful misconduct defense. The court held that since the sign
only cautioned employees to be careful and did not forbid use of
the door, no safety rule barred use of the door.?”® Also, the
evidence failed to indicate the claimant acted with wrongful
intention.?®

194. Id. at 332, 437 S.E.2d at 208 (quoting Uninsured Employer’s Fund v. Kemper,
1 Va. App. 162, 164, 335 S.E.2d 851, 852 (1985)).

195. Id. at 332, 437 S.E.2d at 208-09.

196. Id. at 334, 437 S.E.2d at 209-10.

197. 16 Va. App. 394, 429 S.E.2d 886 (1993).

198. Id. at 396, 429 S.E.2d at 887.

199. Id. at 395, 429 S.E.2d at 886.

200. Id.

201. Id.

202. Id. at 396-97, 429 S.E.2d at 887.

203. Id at 401, 429 S.E.2d at 889.

204, Id.
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In a highly publicized case, Shelton v. Brown Products’®
the full Commission held that an oral admonition in the course
of training did not rise to the level of “an employer-adopted
safety rule.”” The claimant severed her hand when she
reached into a machine to reposition a piece of cardboard.*”
No written rule forbade employees from placing hands inside
machinery, but the claimant admitted that she had been
warned orally several times by her trainer not to put her hand
in the machine.?®

The Commission held that the oral warnings were not a
specific part of rules established by the employer, and that the
employer did not enforce the warnings in the same manner as
formal safety rules.’” In addition, the Commission found that
the claimant merely reacted when she placed her hand in the
machine and accidentally turned the blade on.* As such, her
actions could not be deemed “willful,” and the Commission
awarded temporary total benefits to the claimant.?!

B. Benefits for Permanent Loss Under Virginia Code Section
65.2-503

Permanent loss is measured once the claimant has reached
“maximum medical capacity.”? Specific capacity ratings are
essential in determining a partial permanent disability claim,
as indicated in Cafaro Construction Co. v. Strother.?

In Cafaro, the claimant reached maximum medical capacity;
however, a specific capacity rating had not been determined.**

205. VWC File No. 157-90-31 (Aug. 27, 1993) (case on file with University of Rich-
mond Law Review).

206. Id. at 6.

207. Id. at 3.

208. Id. at 2.

209. Id. at 6.

210. Id.

211. Id. at 7.

212. Kirk Plastering Co. v. Netherwood, 7 Va. App. 177, 179, 372 S.E.2d 192, 193
(1988); see, e.g., County of Spotsylvania v. Hart, 218 Va. 565, 238 S.E.2d 813 (1977).

213. 15 Va. App. 656, 426 S.E.2d 489 (1993).

214. Id. at 659, 426 S.E.2d at 491.



1995] WORKERS’ COMPENSATION 1223

The full Commission awarded permanent partial disability ben-
efits because the medical evidence demonstrated that because of
a compensable low back injury the claimant’s legs could not be
used in any substantial degree in any gainful employment.*

The court of appeals reversed and dismissed claimant’s appli-
cation, holding that a specific capacity rating was necessary
before permanent partial or total loss benefits could be awarded
under the Act.”®

Another panel of the court of appeals in Hill v. Woodford B.
Davis General Contractor®™ criticized the holding in Cafaro.
The evidence in Hill established that the claimant had reached
maximum medical improvement and “suffered permanent total
loss” of use of his legs for any substantial gainful employment
as a consequence of his compensable accident.?® The court
criticized the Cafaro court for requiring a specific capacity rat-
ing in cases where the medical evidence supported a total loss
and, thus, an award of permanent total disability benefits.*®
Nevertheless, the court concluded it was bound by the doctrine
of stare decisis and followed the holding in Ceafaro in denying
permanency benefits.?

C. Dependents

The Act entitles an employee’s dependents to benefits when
the employee’s death results from a compensable accident.?*
If parents of an employee whose death is compensable under
the Act are in “destitute circumstances” at the time of the
employee’s death, they are presumed to have been wholly de-
pendent on the deceased employee.??

215. Id. at 661, 426 S.E.2d at 492.

216. Id. at 662, 426 S.E.2d at 493.

217. 18 Va. App. 652, 447 S.E.2d 237 (1994), reh’s granted en banc, 1994 Va. App.
LEXIS 538 (Jul. 29, 1994).

218. Id.

219. Id. at 654, 447 S.E.2d at 238.

220. Id.

221. VA. CODE ANN. § 65.2-512 (Repl. Vol. 1995).

222. Id. § 65.2-515(A)(4).
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The court of appeals recently addressed this issue in Roanoke
Belt, Inc. v. Mroczkowski?® When her son was killed in a
compensable accident, Ms. Mroczkowski applied for benefits as
a destitute parent or in the alternative as a partial depen-
dent.? The Commission denied her claim.?®

At the time of her son’s death, Ms. Mroczkowski had an
income of $1,200 a month and had $12,000 in an IRA. Family
expenses were about $1,000 a month.’* Prior to his death,
the son paid room and board of $75 to $100 a week and acted
as “man of the house.”®’

Ms. Mroczkowski argued that if not already, she may soon be
destitute.”® The court found, however, that an employer ought
not be required “to await the possible destitution of a parent of
a deceased employee.”” Accordingly, Ms. Mroczkowski had to
prove that at the time of her son’s death a “definite future
event or one reasonably predictable . .. would place [her] in
destitute circumstances.”®® She was unable to do so. In addi-
tion, because at the time of her son’s death Ms. Mroczkowski’s
assets exceeded her expenses, the court found she was not
destitute.”®® Finally, she was not a partial dependent of her
son because the money her son paid her was in return for room
and board and not support.?*?

The court of appeals also recently addressed the issue of an
estranged spouse as a dependent under the Act. In Tharp v.
City of Norfolk,* the employee and his wife were separated
at the time of his death. The wife filed a claim for benefits as
her husband’s dependent.® To establish her dependency, the
wife had to prove that she relied on regular contributions from

223. 20 Va. App. 60, 455 S.E.2d 267 (1995).
224. Id. at 65, 455 S.E.2d at 269.

225. Id. at 67, 455 S.E.2d at 270.

226. Id. at 64-65, 455 S.E.2d at 269.

227. Id.

228. Id. at 71, 455 S.E.2d at 272.

229. Id. at 72, 455 S.E.2d at 273.

230. Id.

231. Id. at 74, 455 S.E.2d at 274.

232. Id. at 74-75, 455 S.E.2d at 273-74.
233. 19 Va. App. 653, 454 S.E.2d 13 (1995).
234. Id.
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her husband for necessities “consistent with her station in
life.”®® Because the two were financially independent—they
had separate bank accounts and there was no proof that he
paid any of her debts—she had not proven she was a dependent
and was not entitled to benefits.**®

D. Selective Employment
1. Unjustified Refusal

An employer can suspend workers’ compensation benefits if a
claimant unjustifiably refuses selective employment.” The
employee, however, can “cure” this unjustified refusal by accept-
ing the original offer of employment or by finding comparable
employment.?®

In Ballweg v. Crowder Contracting Co.,”® the claimant re-
fused to accept a light-duty position which would require him to
work on Saturdays, a practice prohibited by his religion, Sev-
enth-Day Adventist.*® The supreme court noted a long history
of opinions by the Commission recognizing that reasons unrelat-
ed to an employee’s work injury can constitute adequate justifi-
cation for refusing selective employment.?*' The supreme court
held that religious reasons could constitute an adequate
grounds for refusal®? In fact, the supreme court suggested
that suspending Ballweg’s benefits in this instance would be
unconstitutional because such action would unduly burden
Ballweg’s right of free exercise of religion.?*

235. Id. at 656, 454 S.E.2d at 15.

236. Id. at 658, 454 S.E.2d at 16.

237. Timbreok v. O'Sullivan Corp., 17 Va. App. 594, 597, 439 S.E.2d 873, 875
(1994).

238. Virginia Wayside Furniture v. Burnette, 17 Va. App. 74, 76, 435 S.E.2d 156,
157 (1993); see, e.g., Timbrook, 17 Va. App. at 599, 439 S.E.2d at 876-77.

239. 247 Va. 205, 440 S.E.2d 613 (1994).

240. Id. at 207-08, 440 S.E.2d at 614-15.

241. Id. at 209, 440 S.E.2d at 615.

242, Id.

243. Id. at 214, 440 S.E.2d at 619.
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On a different issue, the court of appeals held in Virginia
Wayside Furniture, Inc. v. Burnette® that an employee could
cure an unjustified refusal of employment by obtaining a job
paying wages comparable to the job originally offered to the
claimant. The claimant refused selective employment that
would have paid $5.00 to $5.50 an hour.”® However, when the
claimant obtained a position in another job that paid a compa-
rable wage, the court of appeals held that he had cured his
unjustified refusal and his benefits should be reinstated.**®

2. Termination of Benefits

The Commission and courts continue to struggle with the
application of the court of appeals decision in Chesapeake and
Potomac Telephone Co. v. Murphy*" which held “where a dis-
abled employee is terminated for cause from selected employ-
ment procured or offered by his employer, any subsequent wage
loss is properly attributable to wrongful act rather than his
disability. The employee is responsible for that loss and not the
employer.”**

In subsequent opinions the court of appeals has sought to
narrow the holding in Murphy. In Timbrook v. O’Sullivan
Corp.,** the claimant was terminated from her selective em-
ployment for failing to show up or call in for three consecutive
days. The employer argued that the reasoning in Murphy re-
quired the Commission to terminate the claimant’s benefits.?®
The court of appeals, however, found that the employee had
refused the selective employment and, thus, concluded that it
would be unreasonable to expect the claimant to call in her
absences for work she had refused.”

244. 17 Va. App. 74, 435 S.E.2d 156 (1993).

245. Id. at 76, 435 S.E.2d at 158.

246. Id. at 79-80, 435 S.E.2d at 160.

247. 12 Va. App. 633, 406 S.E.2d 190, affd en banc, 13 Va. App. 304, 411 S.E.2d
444 (1991).

248. Id. at 639-40, 406 S.E.2d at 193.

249. 17 Va. App. 594, 439 S.E.2d 873 (1994).

250. Id. at 594, 439 S.E.2d at 874.

251. Id. at 598, 439 S.E.2d at 876.
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The claimant refused to report for selective employment be-
cause she felt she had not sufficiently recovered to perform the
work.”® Even though her belief was without merit, the court
found that she was discharged for a reason related to her inju-
ry.”® The court held that the employee had unjustifiably re-
fused employment; thus, the employee’s benefits were suspend-
ed, not terminated, and she cured her refusal by accepting
comparable employment.?*

In Eppling v. Schultz Dining Programs,”™ the court of
appeals distinguished Murphy when an employee was terminat-
ed from her selective employment because of excessive
absenteeism, but was able to establish that non-work-related
health problems caused the absences. The court found that
wrongful conduct did not cause her termination.®® Instead,
the court compared her situation to that of the employee that is
unable to return to work because of other reasons beyond her
control.® Consequently, the court of appeals held that the
claimant’s benefits should have been suspended, not terminat-
ed.”®

In Tumlin v. Goodyear Tire & Rubber Co.?*® the court of
appeals confirmed that the termination of benefits rule in Mur-
phy did not apply to medical benefits and vocational benefits
awarded under Virginia Code section 65.2-603. The court also
held that the rule did not terminate permanent loss benefits
awarded under Virginia Code section 65.2-503.2%° The ratio-
nale for the holding was that permanent loss benefits do not
compensate a claimant for a wage loss, but instead compensate
the claimant for permanent loss of a body part and the related

252. Id. at 596, 439 S.E.2d at 874.

253, Id.

254. Id. at 599, 439 S.E.2d 876-77.

255. 18 Va. App. 125, 442 S.E.2d 219 (1994).

256, Id. at 130, 442 S.E.2d at 222.

257. Id. at 129, 442 S.E.2d at 222.

258. Id. at 129-30, 442 S.E.2d at 222.

259. 18 Va. App. 375, 444 SE.2d 22 (1994).

260. Id. at 381, 444 SE.2d at 25 (citing VA. CODE ANN. § 65.2-503 (Repl. Vol.
1995)).
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presumed economic loss.?® As such, the termination for cause
did not affect the benefits.?®

Just when it appeared that the rule announced in Murphy
would fade away, the court of appeals recently sustained a
termination of benefits in Richfood, Inc. v. Williams®*® In
Richfood, the employer terminated the employee for cause when
he tested positive for drugs in violation of a conditional rein-
statement agreement between the employer and employee.”®
Although the claimant later obtained employment, the court
held that since he was terminated for cause, he was responsible
for the wage loss and “was not entitled to temporary partial
disability benefits after discharge.”®

V. PROCEDURE

Since June of 1992, there have been many significant devel-
opments regarding procedural issues before the Commission.
The most significant change involved revision of the
Commission’s rules.”®® Now discovery before the Commission
almost mirrors discovery in Virginia civil actions. No longer
must a party obtain the permission of the Commission before
propounding interrogatories or deposing doctors.?®

Other significant new rules include, for example, Rule 1.3
which allows the Commission to dismiss a claim for the failure
to file supporting medical evidence.”® Further, Rules 2.2(B)3
& 4 require the parties to specifically designate the deposition
and medical evidence upon which the party will rely at the

261. Id. at 380-81, 444 S.E.2d at 25.

262. Id.

263. 20 Va. App. 404, 457 S.E.2d 417 (1995).

264. Id. at 404, 457 S.E.2d at 417.

265. Id. The court’s emphasis on “wrongful conduct” suggests that it may be mov-
ing toward a standard similar to that utilized in cases in which unemployment com-
pensation is denied due to an employee’s willful violation of an employer’s rules.
While the court of appeals has not explicitly made this analogy, such a comparison
would not be surprising, insofar as the court of appeals has jurisdiction over both
workers’ compensation and unemployment compensation cases.

266. VIRGINIA WORKERS’ COMPENSATION COMMISSION, RULES OF THE VIRGINIA
WORKERS' COMPENSATION COMMISSION (1994).

267. Id. Rule 1.7(Q), (H).

268. Id. Rule 1.3.
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hearing.®® The rules also added some protection for a claim-
ant under an award by including Rule 5 which provides that:
“A claimant under an award shall not be liable for the cost of
medical services payable under the Act.”*”

A. Admissibility of Medical Histories

Several court decisions have also had a procedural impact.
The court of appeals has held that the Commission can use
history given to a medical provider to determine how an acci-
dent occurred. In McMurphy Coal Co. v. Miller? the court
held that the claimant failed to establish a compensable injury
by accident since he had not provided his doctors with accurate
histories. The court found that the history was an “admission
by a party, admissible when offered by an adverse party as an
exception to the hearsay rule.”

B. Filing of Medical Records Under Rule 17

In North v. Landmark Communications,”™ the court of ap-
peals held that a Rule 17 violation constitutes reversible error.
The employer failed to immediately file a relevant medical
report that showed the claimant was disabled and could not
return to work.”” Since the records were relevant to the case
and were not available due to the failure of the employer to
timely file the reports, the Rule 17 violation constituted revers-
ible error and the case could be re-opened.?”

269. Id. Rule 2.2(B)3-4.

270. Id. Rule 5.

271. 20 Va. App. 57, 455 S.E.2d 265 (1995).

272. Id. at 59, 455 S.E.2d at 266; see also Pence Nissan Oldsmobile v. Oliver, 20
Va. App. 314, 456 S.E.2d 541 (1995). The court of appeals, however, clearly states
that a claimant cannot rise above his or her own testimony at the hearing.
McMurphy Coal, 20 Va. App. at 59, 455 S.E.2d at 266.

273. 17 Va. App. 639, 440 S.E.2d 156 (1994).

274. Id. at 640, 440 S.E.2d at 156.

275. Id. at 643, 440 SE.2d at 158.
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C. Statute of Limitations

In Mayberry v. Alcoa Building Products,” the court of ap-
peals held that the entry of a medical only award does not toll
the two year statute of limitations for compensation for work
incapacity. Since no award was entered, the claimant could not
file for a change in condition because a change in condition re-
views an award.”” “It is impossible to have a change in condi-
tion without a prior award.”"

In McCarthy Electric Co. v. Foster,” the court of appeals
held that parties are not entitled to notice of judgment from the
Commission. Hence, the time to file for appeal begins from the
date of the award regardless of whether the parties are noti-
fied.”® In addition, the employer admitted having received a
letter from the employee concerning the award, which was
sufficient notice.?®

V1. LEGISLATIVE DEVELOPMENTS
A. New Acts in 1995

The 1995 Session of the General Assembly passed five bills
concerning workers’ compensation that Governor Allen signed
into law. First, the definition of injury was amended as it con-
cerns recreational activities. Effective July 1, 1995, by explicit
statutory language, the Act will not cover an employee’s injury
incurred during voluntary participation in an employer spon-
sored off-duty recreational activity.*?

In addition, the Code of Virginia was revised so that an em-
ployee cannot cure his unjustified refusal of selective employ-

276. 18 Va. App. 18, 441 S.E.2d 349 (1994).

277. Id. at 20, 441 S.E.2d at 350.

278. Id. at 21, 441 S.E.2d at 350-51 (citing Allen v. Mottley Constr. Co., 160 Va.
875, 886, 170 S.E. 412, 416 (1933)).

279. 17 Va. App. 344, 437 S.E.2d 246 (1993).

280. Id. at 347-48, 437 S.E.2d at 248-49.

281. Id.

282. VA. CODE ANN. § 65.2-101 (Repl. Vol. 1995) (defining “injury”).
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ment if his unjustified refusal lasts longer than six months.?®
The six month period runs from the last day compensation was
paid before payments were stopped due to the unjustified refus-
al® Furthermore, once the employee unjustifiably refuses
light-duty employment, he loses his temporary partial and voca-
tional rehabilitation benefits.”® Generally, an employee is en-
titled only to permanent benefits and medical benefits if he un-
justifiably refuses suitable employment. If an employee cures
his refusal by accepting employment, the employer is only liable
for 66 2/3 percent of the difference between the employee’s
wages before the injury and the wages of the job originally
offered to the employee.”®

The 1995 Session of the General Assembly also passed legis-
lation concerning the repayment of health care fees. While the
Commission has had exclusive jurisdiction over all fee disputes,
it now also has express authority to order health care providers
to repay excessive fees.”’

Additional legislation provided that the three year statute of
limitations on Black Lung claims begins to run once a diagnosis
of the disease is communicated to the administrator of the
deceased’s estate.?®®

Finally, an employer’s right to subrogate for compensation
payments from third-party recoveries under the employer’s
uninsured or underinsured motorists policy has been
codified.”®

B. New Acts in 1994

Several significant changes to the workers’ compensation
statute also were made in 1994. First, the Code of Virginia was
amended to include a rebuttable presumption of intoxication in

283. Id § 65.2-510(c).

284. Id.

285. Id. § 65.2-510(A).

286. Id. § 65.2-510(B).

287. Id. § 65.2-714(A).

288. Id. § 65.2-406(A)(1).

289. VA. CODE ANN. § 38.2-2206 (Cum. Supp. 1995); VA. CODE ANN. § 65.2-309.1
(Repl. Vol. 1995).



1232 UNIVERSITY OF RICHMOND LAW REVIEW [Vol. 29:1199
workers’ compensation cases.”® A rebuttable presumption of
intoxication or use of a nonprescribed controlled substance ex-
ists if, at the time of his injury or death, the employee meets or
exceeds the standard under section 18.2-266 of the Code of
Virginia®! or yields a positive test result for the use of a non-
prescribed controlled substance from a laboratory certified by
the National Institute on Drug Abuse.**

The 1994 Session also increased the penalty for making
fraudulent statements to obtain compensation benefits. The
penalty for making false, fictitious or fraudulent statements to
obtain workers’ compensation benefits has been increased from
a Class 1 Misdemeanor*® to a Class 6 Felony.”*

Additionally, the 1994 Session corrected the long-standing
problem of the payment of benefits during the time period to
request review of an award. Under the new law, the penalty for
late payment will not be imposed until two weeks after the
time to request review (twenty days) or note appeal to the court
of appeals (thirty days.)*® Further, the General Assembly
modified the means for establishing set-offs for third-party

290. VA. CODE ANN. § 65.2-306(B) (Repl. Vol. 1995).
291. The code states:
It shall be unlawful for any person to drive or operate any motor vehicle,
engine or train (i) while such person has a blood alcohol concentration of
0.08 percent or more by weight by volume or 0.08 grams or more per
210 liters of breath as indicated by a chemical test administered as pro-
vided in this article, (ii) while such person is under the influence of
alcohol, (iii) while such person is under the influence of any narcotic
drug or any other self-administered intoxicant or drug of whatsoever
nature, or any combination of such drugs, to a degree which impairs his
ability to drive or operate any motor vehicle, engine or train safely, or
(iv) while such person is under the combined influence of alcohol and any
drug or drugs to a degree which impairs his ability to drive or operate
any motor vehicle, engine or train safely.
VA. CODE ANN. § 18.2-266 (Cum. Supp. 1995).
292. VA. CODE ANN. § 65.2-306(B) (Repl. Vol. 1995).
293. A Class 1 misdemeanor is punishable by not more than one year in prison
and/or a fine not to exceed $2,500. VA. CODE ANN. § 18.2-11(a) (Cum. Supp. 1995).
294. VA. CODE ANN. § 65.2-312(B) (Repl. Vol. 1995). A Class 6 Felony is punish-
able by one to five years in prison, or at the discretion of a jury (or by the court if
there is no jury,) no more than one year in prison and/or a fine not to exceed $2,500.
VA. CODE ANN. § 18.2-10(f) (Cum. Supp. 1995).
295. Va. CODE ANN. § 65.2-524 (Repl. Vol. 1995).
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settlements. Under this section, an employer must pay a pro-
portionate share of attorney’s fees.”*

Further, legislation affecting health care providers was enact-
ed. Until an award is made, health care providers cannot pur-
sue collection (call or write, threatening further action) for ser-
vices rendered in connection with an alleged workers’ compen-
sation claim.” Neither can health care providers balance bill
employees for the difference between the amount charged for
services and the amount the insurance company paid.?® More-
over, to prevent multiple diagnostic tests, in certain circum-
stances, a health care provider’s records must be transferred to
succeeding physicians, and no medical test can be repeated
within sixty days unless its medical necessity is certified by a
qualified physician.”®

Finally, the Code of Virginia was amended as it concerns the
licensing of vocational rehabilitation providers. Vocational reha-
bilitation services provided under the Act must now be per-
formed by a certified provider or person certified by the Boards
of Medicine, Nursing, Optometry, Professional Counselors, Psy-
chology, or Social Work.*®

C. New Acts in 1993

The most significant legislation passed by the 1993 Session of
the General Assembly and signed into law involved independent
medical exams. An employer cannot make an employee submit
to more than one examination per medical specialty without
prior approval by the Commission based on a showing of good

cause.’

296. Id. § 65.2-313.

297. Id. § 65.2-601.1(A).
298. Id. § 65.2-714(D).
299. Id. § 65.2-604(B).
800. Id. § 65.2-603(A)(3).
301. Id. § 65.2-607(A).
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VII. CONCLUSION

In the last three years, there have been significant develop-
ments in Virginia workers’ compensation law. We have attempt-
ed to provide the practitioner with a helpful summary of the
most significant and relevant developments during this period.



