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of Fries intended to use the water from the New River as a
source of drinking water."4

The court, following Environmental Defense Fund held that
the Town of Fries and the other parties were not "owners ag-
grieved" and thus, had no standing to seek review of the
agency's issuance of the VPDES permit. ' Expanding on its
decision in Environmental Defense Fund, the court cited Virgin-
ia Beach Beautification Commission v. Board of Zoning Ap-
peals, 6 to state that the term "aggrieved" means the "appel-
lant must show that he has an immediate pecuniary and sub-
stantial interest in the litigation, and not a remote or indirect
interest."' The court also stated that the Town of Fries was
acting to challenge an "anticipated public injury, which the
court in Virginia Beach Beautification held was an insufficient
ground to establish standing."'

The decisions in Town of Fries and Environmental Defense
Fund illustrate the seemingly impossible standing requirements
that citizen attorneys general must meet to challenge VPDES
permits in Virginia state courts. These decisions require that
two tests be satisfied before a person can challenge SWCB
action on a VPDES permit: (1) the person must be an "owner"
as defined in the state water control law; and (2) the person
must have been "aggrieved," meaning they must show an imme-
diate pecuniary and substantial interest in the litigation, as
opposed to a remote or indirect interest. These standards make
challenging SWCB action on a VPDES permit exceedingly diffi-
cult.

IV. ORIGINAL AND FEDERAL QUESTION JURISDICTION AND
REVIEW OF STATE-ISSUED NPDES PERMITS

As the foregoing discussion illustrates, the CWA grants
standing to citizens to seek judicial review of EPA's grant or

124. Id. at 637.
125. Id. at 636-37.
126. 344 S.E.2d 899, 902 (Va. 1986).
127. 409 S.E.2d at 637 (quotations omitted).
128. Id.
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denial of an NPDES permit,'2 9 while Virginia grants standing
to review SWCB decisions to issue or deny a permit only to
permit holders or applicants."' As a state delegated to issue
NPDES permits, Virginia is the only delegated state to limit
standing to challenge the issuance or denial of a discharge
permit only to dischargers."' In light of Congress' goal to in-
clude "[p]ublic participation in the development, revision and
enforcement of any regulation, standard, effluent limitation,
plan or program established by the Administrator or any
State," "2 this difference creates at least pause for consider-
ation. The question is obvious. If the CWA grants "any interest-
ed person" standing to review EPA action to issue or deny a
permit under the NPDES, how can a state prohibit a person
from obtaining standing to challenge a substantively similar
decision by the SWCB?

A. Federal Circuit Courts and Original Jurisdiction

In Crown Simpson Pulp Co. v. Costle,"' the United States
Supreme Court hinted at an answer to this question. In a foot-
note, the Court stated that 'EPA's failure to object, as opposed
to its affirmative veto of a state-issued permit, would not neces-
sarily amount to 'Administrator's action' within the meaning of
[CWA] § 509(b)(1)."" Although this statement was not ger-
mane to the case, the court was citing with approval Mianus
River Preservation Committee v. EPA."' In Mianus River, the
petitioners sought review in the Second Circuit Court of Ap-
peals of a NPDES permit modification issued by the Connecti-
cut Department of Environmental Protection." 6 The Second
Circuit held that the court had jurisdiction to review NPDES
permits under section 509(b)(1) only if the EPA Administrator

129. See supra part III.A.
130. See supra part III.B.
131. See supra note 15.
132. 33 U.S.C. § 1251(e) (1988).
133. 445 U.S. 193 (1980) (per curiam).
134. Id. at 197 n.9.
135. 541 F.2d 899 (2d Cir. 1976).
136. Id. at 900. The petitioners sought review of DEP's grant of a modification of

Greenwich Water Company's permit to discharge chemically treated flocculants into
the Mianus River. Id.
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had exercised action on the permit.'37 Thus, since the Con-
necticut DEP issued this permit under its delegated authority,
and since no "Administrator action" was involved, the court did
not have jurisdiction.'38

The Second Circuit rejected two arguments advanced by the
petitioners. The petitioners argued that (1) in issuing NPDES
permits, the DEP acted as the Administrator's agent, thus ren-
dering DEP action "an action of the Administrator through a
delegation of authority," and (2) the Administrator's failure to
reject or "veto" the permit constituted "Administrator action" for
purposes of section 509 review.'39 The Second Circuit rejected
both arguments. First, the court stated that the process for
approval of a state program and the elimination of a federal
program "creates a separate and independent State authority to
administer the NPDES pollution controls, in keeping with the
stated Congressional purpose to recognize, preserve, and protect
the primary responsibilities and rights of the States to prevent,
reduce and eliminate pollution."' The court found that the
legislative history of the CWA supported the proposition that
Congress intended the state program to be a separately admin-
istered program in which the Administrator should only be in-
volved if absolutely necessary.''

137. Id. at 902.
138. Id.
139. Id. at 902-03.
140. Id. at 905 (quoting 33 U.S.C. § 1251(b)); accord Shell Oil Co. v. Train, 585

F.2d 408 (9th Cir. 1978). In Shell Oil, the court stated that:
[Niothing "in the Act suggest[s] the existence of an agency relationship
between the Administrator and a state so that the latter's action in issu-
ing or denying a permit could be deemed [an] action of the Administra-
tor. To the contrary [§ 1342] makes clear that once the state has secured
approval of its own permit program, its actions in permit matters are
those of the state itself, subject to the Administrator's veto."

Id. at 412 (quoting Washington v. EPA, 573 F.2d 583, 586 (9th Cir. 1978)).
141. See 541 F.2d at 908. The Court quoted the following language for support of

this proposition:
The Committee considered extensively the proposition that all the permits
issued by the States ought to be subject to review and possible veto by
the Administrator. During the Committee's hearings, the Governors and
other representatives of the States, almost unanimously, stressed the
need to put the maximum responsibility for the permit program in the
States. They deplored the duplication and second guessing that could go
on if the Administrator could veto the State decisions. The Committee
believes that the States ought to have the opportunity to assume the
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The Second Circuit summarily rejected the petitioner's second
argument. The court stated that this situation did not cause the
Administrator to become "inextricably involved in the issuance
of the State permit."

In a case similar to the one at bar, but one in which the
plaintiff alleged that a State agency had merely "rubber
stamped" an EPA permit recommendation, the District
Court for the Northern District of California held that "the
mere failure to disapprove a state administrative action
cannot be deemed decision-making by a federal body."'

Thus, the court determined that no federal "Administrator ac-
tion" existed upon which the federal circuit court of appeals
could base jurisdiction to review the NPDES permit.'"

Generally, federal courts have held that they do not have
original jurisdiction to review state-issued water discharge per-
mits.' The courts have advanced two basic rationales for re-

responsibilities that they have requested. If, however, a State fails to
carry out its obligations and misuses the permit program, the Adminis-
trator is fully authorized under subsection (c)(3) of this section to with-
draw his approval of a State program.

Id. (quoting H.R. REP. No. 911, 92d Cong., 2d Sess. (1972).
142. Id. at 909.
143. Id. (citing Shell Oil Co. v. Train, 415 F. Supp. 70, 78 (N.D. Cal. 1976)).
144. Id. at 909-10.
145. See American Paper Inst. Inc. v. EPA, 890 F.2d 869 (7th Cir. 1989); District

of Columbia v. Schramm, 631 F.2d 854 (D.C. Cir. 1980); Shell Oil Co. v. Train, 585
F.2d 408 (9th Cir. 1978); Chesapeake Bay Found. v. Virginia State Water Control
Bd., 495 F. Supp. 1229 (E.D. Va. 1980). But cf. Crown Simpson Pulp Co. v. Costle,
445 U.S. 193 (1980) (holding that the court of appeals had jurisdiction under the
Federal Water Pollution Control Act Amendments of 1972 to review EPA actions that
were functionally similar to a denial of a state-issued permit). The Seventh Circuit
distinguished Crown Simpson in American Paper Institute, stating that:

The challenge brought in Crown Simpson preceded the 1977 amendments
to FWPCA which empowered the EPA to issue its own permit if the
state refused to modify its proposed permit. The Supreme Court, howev-
er, reviewed the challenge after FWPCA was amended [in 1977]. Because
the law applicable to the Crown Simpson challenge did not include the
Clean Water Act amendment of 1977, the Supreme Court declined to
"consider the impact, if any, of this amendment on the jurisdictional
issue presented."

890 F.2d at 874 n.7 (citations omitted). The court further stated that the EPA objec-
tions to a state-issued permit are no longer functionally equivalent to denying a per-
mit since 33 U.S.C. § 1342(d) (1988) gives EPA the authority to take over permitting
authority from the state on the objectional permit. 890 F.2d at 874.
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fusing jurisdiction in these cases. The first rationale involves
the theme of state and local primacy in enforcement of the
water pollution control laws. "In light of the pervasiveness of
this theme, the specific references to the veto power... and
the conferral of broad discretion to waive review of individual
permits,"' the courts have readily recognized that state-is-
sued permits fall within the ambit of state law.' Tangential-
ly, advice given by the EPA when it objects to a state-issued
permit does not constitute final agency action upon which feder-
al court jurisdiction can be grounded.'

The second rationale that the courts express for the proposi-
tion that state-issued permits are not reviewable in federal
courts involves the result of such a system. In American Paper
Institute, Inc. v. EPA, the Seventh Circuit held that federal
judicial review of a state-issued NPDES permit would create
"an undesired bifurcated system whereby both state and federal
district courts would hear challenges to state NPDES permits
issued after EPA objection." 5 ° The court found no support in
the CWA for the proposition that the CWA requires such a
bifurcated system.'5 ' Also, since the "Act demonstrates an in-
tent for the EPA and the states to work through differences in
permitting decisions to accomplish" the goal of state primacy in
water regulation, the court held that the EPA's discretion in ob-
jecting to state-issued permits precluded judicial review under
the Administrative Procedure Act. 52

146. Save the Bay, Inc. v. EPA, 556 F.2d 1282, 1294 (5th Cir. 1977).
147. Id.
148. See Shell Oil Co., 585 F.2d at 414. In Shell Oil, the court stated that:

[A] holding that statutorily sanctioned advice by the EPA to a state
agency constitutes final federal agency action reviewable in the federal
courts would permit an applicant, dissatisfied with a decision of a state
board, to circumvent the appellate process envisioned by the statute and

bestow jurisdiction upon a federal court simply by alleging coercion or
undue influence.

Id.
149. 890 F.2d 869 (7th Cir. 1989).
150. Id. at 875.
151. Id.
152. Id. (citing 5 U.S.C. § 701); accord Save the Bay, Inc. v. EPA, 556 F.2d 1282,

1295 (5th Cir. 1977). Section 701 of the APA states, in pertinent part, that "(a) tt]his
chapter (for judicial review of agency actions) applies, according to the provisions

thereof, except to the extent that . .. (2) agency action is committed to agency dis-
cretion by law." 5 U.S.C. § 701(a) (1988).
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At least one court has argued that there are two exceptions
to the general rule that EPA failure to veto a state-issued per-
mit is not reviewable in a federal court. In Save the Bay, Inc. v.
EPA,'53 the Fifth Circuit Court of Appeals held that limited
judicial review in the federal district courts of the EPA's failure
to veto a state permit could be granted: (1) if the EPA failed to
consider and veto a permit that violates applicable federal
guidelines, or (2) if the EPA considered impermissible factors,
such as political popularity of the decision, in deciding not to
veto a permit.TM The District of Columbia Court of Appeals
criticized this decision in District of Columbia v. Schramm,'55

saying that the court "doubt[ed] that Congress intended federal
court review in these situations."'56 Given the discretionary
nature of the EPA's power to veto state-issued permits, the
court in Schramm presents the better reasoned approach under
the present CWA.5 7

B. Federal District Courts and Federal Question Jurisdiction:
Implying a Cause of Action

One may argue that, although the federal circuit courts may
not possess original jurisdiction to review NPDES permits is-
sued by a delegated state, the federal district courts do possess
"federal question" jurisdiction to review such matters.'58 Under
28 U.S.C. § 1331, federal districts courts "have original jurisdic-
tion of all civil actions arising under the Constitution, laws, or
treaties of the United States." 59

153. 556 F.2d 1282 (5th Cir. 1977).
154. Id. at 1295-96. Although this issue was not before the court, the court stated

that its conclusion raised a number of issues that would have to be decided again at
a later date. Id. at 1292. Therefore, the court held that "[c]onsiderations of judicial
economy" required determination of the issue, as the issue would have to be raised in
the district court on remand. Id.

155. 631 F.2d 854 (D.C. Cir. 1980).
156. Id. at 861 n.12.
157. The dates of these two decisions support part of this conclusion. Save the Bay

was decided before the 1977 Amendments to FWPCA, whereas Schramm was decided
after the 1977 Amendments. For a discussion of how these amendments affected the
EPA's discretionary power, see American Paper Inst., Inc. v. EPA, 890 F.2d 869, 874-
75 (7th Cir. 1989). See also supra note 147.

158. 28 U.S.C. § 1331 (1988). For a more comprehensive explanation of federal
question jurisdiction, see ERWIN CHEMERINSKY, FEDERAL JURISDICTION § 5.2.3 (1989).

159. 28 U.S.C. § 1331.
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[A] case arises under federal law if it is apparent from the
face of the plaintiffs complaint either that the plaintiffs
cause of action was created by federal law; or, if the
plaintiffs cause of action is based on state law, a federal
law that creates a cause of action is an essential component
of the plaintiffs claim.160

In order to invoke federal question jurisdiction, the plaintiff
must satisfy a three prong test. First, a federal question must
be clear from the face of the plaintiff's complaint.'61 Second,
the case arises under federal law if the federal law creates a
cause of action. 2 Third, when the plaintiff does not allege a
federal law cause of action, a federal question may exist "if it is
clear from the face of the plaintiffs complaint that a federal
law that creates a cause of action is an essential component of
the plaintiffs state law claim."'

Against this backdrop, the federal courts have grappled with
whether federal question jurisdiction gives district courts the
power to review state-issued discharge permits which the EPA
has failed to veto. Judge Merhige of the District Court for the
Eastern District of Virginia encountered this specific issue in
Chesapeake Bay Foundation, Inc. v. Virginia State Water Con-
trol Board.'

CBF challenged the issuance of a VPDES permit by the
SWCB to the Hampton Roads Energy Company.'65 The court
stated that 28 U.S.C. § 1331 permitted federal question juris-
diction to determine if the State Board had satisfied the mini-
mum requirements for issuing an NPDES permit.'66 Therefore,
the case involved a federal question. However, because the
CWA did not expressly grant federal district courts jurisdiction
to review state NPDES permits, the requirements of federal

160. CHEMERINSKY, supra note 160, at 231.
161. Id.; see also Louisville & Nashville R.R. v. Mottley, 211 U.S. 149 (1908).
162. CHEMERINSKY, supra note 160, at 236.
163. Id. at 237.
164. 495 F. Supp. 1229 (E.D. Va. 1980).
165. Id. at 1230. CBF was joined in its suit by Citizens Against the Refinery's

Effects (CARE), a corporation organized under Virginia law.
166. Id. at 1233. Judge Merhige tepidly determined that the court could exercise

federal question jurisdiction by stating that "the Court is cognizant and respectful of
the state character of Virginia's NPDES program." Id.
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question jurisdiction dictated that a cause of action had to be
implied from the statute.'67 To determine whether the CWA
contained such an implied cause of action, the court applied the
four part test found in Cort v. Ash.'68

First, the court stated that the CWA was intended to benefit
the plaintiffs because Congress defined the CWA's goal as being
the restoration and maintenance of the integrity of the Nation's
navigable waters.'69 However, under the second prong, the
plaintiffs failed to point to any clear expression of congressional
intent to create a federal cause of action. In fact, an examina-
tion of Congress' intent showed the contrary. 7 ° Under the
third prong, the court held that each of the policies and goals
enumerated under section 101 of the CWA were not mutually
exclusive, and that "[t]he Act's purpose, then, was to combat
water pollution problems through a 'delicate partnership' of the
state and federal governments."' Fourth, the court found
that the CWA, as written, was intended to be within the realm
of state law.'7' After balancing the Court v. Ash factors, Judge
Merhige concluded that a federal cause of action could not be
implied to challenge state NPDES permit decisions. 73

The goal of expressly recognizing the "primary responsibilities
and rights of the states to prevent, reduce and eliminate
pollution"'74 coupled with the state's historical role in water
regulation did not lead the court to conclude that Congress

167. Id. at 1234.
168. 422 U.S. 66 (1975). The Supreme Court identified several factors that are

germane to the determination of the existence of an implied cause of action:
First, is the plaintiff "one of the class for whose especial benefit the
statute was enacted"-that is, does the statute create a federal right in
favor of the plaintiff? Second, is there any indication of legislative intent,
explicit or implicit, either to create such a remedy or to deny one? Third,
is it consistent with the underlying purposes of the legislative scheme to
imply such a remedy for the plaintiff? And finally, is the cause of action
one traditionally relegated to state law, in an area basically the concern
of the States, so that it would be inappropriate to infer a cause of action
based solely on federal law.?

Id. at 78 (citations omitted).
169. 495 F. Supp. at 1235.
170. Id.
171. Id. at 1236.
172. Id. at 1237.
173. Id. at 1237-38.
174. 33 U.S.C. § 1251(b) (1988).
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intended the Act to supplant state law. 75 In explaining this
position, Judge Merhige expressed some specific concerns about
the role of federalism:

There is a second area of traditional state concern which
plaintiffs did not address and which clearly raises issues of
federalism. That concern is the administration and super-
vision of a state's executive agencies. Implying a federal
cause of action under the circumstances of this case would
substantially undermine the efficacy of the state adminis-
trative process. As a practical matter, the exercise of the
purported federal cause of action would also present pen-
dent state law claims. The federal district courts would
then be forced to assume a general review position over the
state agency. An intrusion of that magnitude cannot be
easily countenanced."

In Middlesex County Sewerage Authority v. National Sea
Clammers Ass'n,'" the Supreme Court held that the Clean
Water Act did riot contain an implied cause of action. Justice
Powell, writing for the Court, gave three basic justifications for
this holding. First, under the factors identified in Cort v.
Ash,' 5 the legislative history of the CWA indicated that Con-
gress did not intend for private remedies to be implied in the
Act."'79 Second, the CWA provisions for citizen enforcement 8

and citizen review of EPA actions' 8' indicate Congress' intent
to expressly provide a broad but defined cause of action.8

Third, the savings clause in section 505" referred to other

175. 495 F. Supp. at 1237.
176. Id.
177. 453 U.S. 1 (1981).
178. 422 U.S. 66 (1975); see supra note 168.
179. Middlesex County, 453 U.S. at 17-18.
180. 33 U.S.C. § 1365(a) (1988). This provision grants the district courts jurisdic-

tion over suits filed by "any citizen" against "any person" alleged to be in violation of
an effluent standard or order issued by the EPA of a state, or a suit against the
EPA for failure to perform any non-discretionary duty as required by the Act. Id.

181. 33 U.S.C. § 1369(b) (1988).
182. Middlesex County, 453 U.S. at 16-17.
183. 33 U.S.C. § 1365(e) (1988). The section states that "[n]othing in this section

shall restrict any right which any person (or class of persons) may have under any
statute or common law to seek enforcement of any effluent standard or limitation or
to seek any other relief (including relief against the Administrator or a State agen-
cy)." Id.
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statutes, not the CWA, and thus did not imply any causes of
action not contained in the statute." 4

The federal courts have consistently held that Congress did
not intend the CWA to contain an implied cause of action.'"
Under the federal question analysis contained in 28 U.S.C. §
1331, challenges to the sufficiency of water discharge permits
clearly do not present a federal question. The CWA contains no
express provision for citizens to challenge water discharge per-
mits issued by state agencies. Therefore, the judicial construc-
tion of the CWA prohibits district courts from invoking their
federal question jurisdiction to determine the sufficiency of
state-issued NPDES permits. Citizens seeking to challenge the
issuance of NPDES permits must seek resolution of that chal-
lenge in state court.'

V. THE REMEDIES

The foregoing discussion leads to the conclusion that non-
permit holders in Virginia who wish to challenge the issuance
of a VPDES permit have no remedy in state8 or federal"
court. This fact raises several of the concerns that led to the
nationalization of pollution standards in the Clean Air Act'89

184. Middlesex County, 453 U.S. at 16-17. In support of this proposition, the Court
quoted the following from the legislative history of the 1972 FWPCA Amendments: "It
should be noted, however, that the section would specifically preserve any rights or
remedies under any other law. Thus, if damages could be shown, other remedies
would remain available." Id. at 16 n.26 (quoting S. REP. No. 414, 92d Cong., 2d Sess.
81 (1971), reprinted in 1972 U.S.C.C.A.N. 3746).

185. See, e.g., id.; American Paper Inst., Inc. v. EPA, 890 F.2d 869, 874 n.8 (7th
Cir. 1989) ("Precedent strongly suggests that there is no general implied private
cause of action to challenge EPA objections under the Act."); District of Columbia v.
Schramm, 631 F.2d 854, 863 (D.C. Cir. 1980); Consolidated Edison Co. v. New York
Dep't of Envtl. Conservation, 726 F.Supp. 1404, 1410 (S.D.N.Y. 1989); Chesapeake
Bay Found. v. Virginia State Water Control Bd., 495 F. Supp. 1229, 1234-38 (E.D.
Va. 1980).

186. See, e.g., Schramm, 631 F.2d at 863; Consolidated Edison Co., 726 F. Supp.
at 1410; Natural Resources Defense Council, Inc. v. Outboard Marine Corp., 702 F.
Supp. 690, 694 (N.D. IM. 1988).

187. See supra part III.B.
188. See supra part IV.
189. The Clean Air Act Amendments of 1990, Pub. L. No. 101-549, 104 Stat. 2399

(codified at 42 U.S.C. §§ 7401 to 7671q (Supp. III 1991)). Eleven separate Acts of
Congress are buried in the Clean Air Act. RODGERS, supra note 18, at 124. The first
comprehensive version of the Act that included national air quality standards was the
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and Clean Water Act in the early 1970s. 90 By allowing a
state to deny citizens standing to challenge a permit issued
under the guidelines of a federal statute, where that same
person would have standing to challenge a similar permit in a
sister state, Virginia's implementation of the Clean Water Act
raises the specter of the "race of laxity" which existed before
the 1970s nationalization of minimum pollution standards. 9'
Although the CWA requires the state to uphold federal effluent
limitations, "a state agency is more likely to pay attention to
the interests of permit applicants who can take their grievances
to court, than it is to others who have equally important inter-
ests but no recourse to the courts." 2

In order for private citizens to gain the right of review any
interested person possesses when the EPA administers the
NPDES program, 93 some changes must occur in the admin-
istration of Virginia's permitting authority. Three possible solu-
tions exist: (1) amend the CWA to require states to give citi-
zens standing in order to have the state permitting program ap-
proved for delegation; (2) change Virginia's standing laws to
accommodate citizen attorneys general; or (3) withdraw the
Virginia program and allow the EPA to run the program.

1970 amendments. Clean Air Amendments of 1970, Pub. L. No. 91-604, 84 Stat. 1676.
190. ZYGMUNT J.B. PLATER ET AL., ENViRONMENTAL LAw AND POLICY: NATURE,

LAW, AND SOciETY 727 (1992).
191. Id. at 726-27. The authors describe pre-1970's environmental regulation as fol-

lows:
Exacerbating local pressures for non-enforcement of environmental laws
was the ominous threat of industrial flight from states that vigorously
enforced environmental protection laws. As the national infrastructure
and methods of transport of commodities improved, industries could con-
vincingly threaten to relocate to avoid local conditions that were unfavor-
able-e.g. high taxes, high labor costs, unionization, or environmental
controls that imposed high pollution control costs. States wishing to at-
tract industries to bolster their local economies competed to attract firms
by engaging in what some observers called "the race of laxity" in envi-
ronmental protection laws.

Id.
192. Southern Environmental Law Center Petition, supra note 11, at 13.
193. See 33 U.S.C. § 1369(b)(1) (1988); see also supra note 101; supra part III-A
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A. Amend the Clean Water Act

As previously discussed,14 the Administrator must deter-
mine whether a state has adequate authority to comply with
the requirements of the CWA before she can delegate permit-
ting authority to the state.'95 The CWA lists a number of re-
quirements that the state must fulfill before delegation can
take place. 9 ' The Clean Water Act does not require states to
grant citizens standing to challenge water discharge permits in
state court. However, Congress could amend the CWA to in-
clude a citizen standing provision in the delegation require-
ments.'97

Congress has legislated in this area before by requiring
states to grant citizen access to state courts as a part of the
state's requirements to receive permitting authority. The Clean
Air Act contains a provision that requires approved state pro-
grams to provide "an opportunity for judicial review in State
court of the final permit action by the applicant, any person
who participated in the public comment process, and any other
person who could obtain judicial review of that action under
applicable law."9 ' The processes of granting state permitting
authority under the Clean Air Act and Clean Water Act are

194. See supra part II.C.1.
195. 33 U.S.C. § 1342(b) (1988).
196. Id.
197. To draft such a provision would not be difficult. The best approach would be

to add a subpart to 33 U.S.C. § 1342(b), which outlines the requirements that state
permit programs must fulfill in order to receive delegated authority. This additional
subpart could be drafted as follows:

The Administrator shall approve each submitted program unless he deter-
mines that adequate authority does not exist: ... (10) To insure that
any interested person have an opportunity for judicial review in a State
court of competent jurisdiction of the final permit action by the applicant,
any person who participated in the public comment process, and any
other person who could obtain judicial review of that action under appli-
cable law.

198. 42 U.S.C. § 7661a(b)(6) (1988). The Clean Air Act requires the Administrator
to promulgate regulations establishing minimum standards for a permit program to
be administered by "any air pollution control agency." 42 U.S.C. § 7661a(b). The Act
also requires the Governor of each state to develop and submit a proposed permit
program to implement the Act, and provides sanctions if the state fails to submit a
permit plan. 42 U.S.C. § 7661a(d). Section 7661a(b) lists the requirements that an air
pollution control agency must meet in order to issue air pollution permits. This list of
requirements resembles the requirements for state permit programs under the CWA.
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similar.'99 Thus, the Clean Air Act serves as an instructive
model upon which Congress can base amendments to the Clean
Water Act's citizen standing provisions as they pertain to state-
issued NPDES permits.

The difficulty with amending the Clean Water Act to resem-
ble the standing provision in the Clean Air Act discussed above
lies in the concepts of federalism that Judge Merhige voiced
concern for in Chesapeake Bay Foundation v. Virginia State
Water Control Board.°0 Such an action would require states
to incorporate administrative procedures as required by federal
law. Although states would retain the authority to determine
what standard of review that courts would employ, the seem-
ingly popular concept of "states rights" would probably over-
come any argument in support of this amendment. Considering
the present political climate, such an amendment would receive
little support.2 '

B. Change Virginia's Standing Laws

A recent report of the Joint Legislative Audit and Review
Commission (JLARC) to the Virginia General Assembly stated
that Virginia overly restricted citizen access to state courts, and
that more access should be given to persons seeking review of
agency decisions."02 The Commission found that eighty-six per-
cent of the administrative law attorneys it surveyed felt that
judicial review, as implemented in Virginia, provided for stabili-
ty and finality to administrative agency factfinding. °3 Howev-

199. See id.
200. 495 F. Supp. 1229 (E.D. Va. 1980); see supra part IV.B.
201. See Kenneth J. Cooper, House Votes to Curb Unfunded U.S. Mandates, WASH.

POST, Feb. 2, 1995, at Al. Governors and local officials in several states have argued
that federal water pollution regulations instituted by the EPA have caused states to
incur large expenses without any federal monies to alleviate the costs. Id. This "un-
funded mandates" legislation was one of the targets of the Republican candidates for
the House of Representatives, as stated in their "Contract with America." Id. Some
have argued that the "unfunded mandates" legislation "will restore state and local
governments to their true places as partners in our federal system...." Id. (quoting
Rep. William F. Clinger, Jr.).

202. REPORT OF THE JOINT LEGISLATIVE AUDIT AND REVIEw COMMISSION, Review of
Virginia's Administrative Process Act, H. Doc. No. 51, at 91-97 (1993) [hereinafter
JLARC REPORT].

203. Id. at 90.
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er, only forty-seven percent of those surveyed agreed that "judi-
cial review, as implemented in Virginia provides a high degree
of protection to the public from potentially arbitrary or capri-
cious agency case decisions. "2°4 The JLARC Report proposed
several changes to the state water control law and VAPA to
reduce restrictions on standing to challenge water and air per-
mits issued by the state.

The JLARC Report proposed that VAPA amended to clarify
when the basic law precludes VAPA."5 For instance, VAPA
states that its provisions "[do] not apply to any agency action
which (i) is placed beyond the control of the courts by constitu-
tional or statutory provisions expressly precluding court re-
view.""' The water control law states that "[a]ny owner ag-
grieved by a final decision of the Board . . . is entitled to judi-
cial review thereof in accordance with the provisions of the
[VAPA]." 2 °7 As the JLARC Report points out, the words in the
water control law do not "expressly preclude" the VAPA, but
rather incorporates the statute.0 8 However, the Virginia state
courts have held that the water control law precludes judicial
review under VAPA."9 The JLARC Report proposed that
VAPA be amended to ensure that VAPA judicial review provi-
sions are only excluded when the General Assembly expressly
states that VAPA is superseded by the basic law.21°

The Commission recommended that the General Assembly
change the word "owner" to "person" aggrieved in the state

204. Id.
205. Id. at 92-93.
206. VA. CODE ANN. § 9-6.14:15 (Michie 1993).
207. VA. CODE ANN. § 62.1-44.29 (Michie 1992).
208. JLARC REPORT, supra note 202, at 93.
209. See, e.g., Town of Fries v. State Water Control Bd., 409 S.E.2d 634 (Va. Ct.

App. 1991); Environmental Defense Fund v. Virginia State Water Control Bd., 404
S.E.2d 728 (Va. Ct. App. 1991).

210. JLARC REPORT, supra note 202 at 94. The report gave the following expla-
nation for this proposal:

As a matter of policy, access to judicial review could be considered a
fundamental check against unlawful agency actions. Therefore, it may be
desirable to provide clearly and consistently in VAPA that agency basic
law can only restrict judicial review of VAPA agency actions where that
intent is explicitly stated in the basic law, and cannot do so by implica-
tion.
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water control law.21' Furthermore, the Commission recom-
mended that the word "aggrieved" be defined to include both
"imminent injury" and "non-economic injury."2" These two
changes, taken together, would clarify and expand the holding
of Virginia Beach Beautification Commission v. Board of Zoning
Appeals.2" According to the report, these changes would allow
persons substantially affected by the issuance of a water or air
permit to challenge the issuance of that permit.214

Finally, the Commission recommended that the General As-
sembly grant standing for persons to challenge agency actions
when those persons participate in the public comment
process."1 This requirement would grant citizens standing in-
dependent of whether they are injured by agency action. This
requirement would emulate the standing approach taken by the
Clean Air Act and EPA regulations.21

The proposals in the JLARC Report would alleviate the cur-
rent problems with standing to challenge VPDES permits in
Virginia. These changes would broaden the class of potential
plaintiffs by including more persons who can challenge agency
action. Also, the amended meaning of the word "aggrieved"
would permit a person who received a non-pecuniary or immi-
nent injury to redress that injury. Furthermore, representative
citizen groups who provide public comment would be able to
gain standing to challenge agency actions. These changes would
help ensure that citizens would have "recourse for inequities
and injuries resulting from unlawful agency actions."21

211. Id. at 95 (citing VA. CODE ANN. §62.1-44.29 (Michie 1992)).
212. Id. at 95-96.
213. 344 S.E.2d 899 (Va. 1986); JLARC Report, supra note 202, at 95.
214. JLARC REPORT, supra note 202, at 96. The JLARC Report lists several illus-

trations of persons who presently would not be able to challenge water and air per-
mits issued by Virginia but would be able to challenge the permits with these pro-
posed changes. Those illustrations include "'parents of children who attend a school
immediately downwind' from a toxic polluter," "a 'municipality which takes its drink-
ing water immediately downstream' from a river contaminated by discharges;" "an
'asthmatic who suffers health effects' from air pollution;" and "recreational users (hik-
ers, campers, fishermen)' of a park near the discharge facility." Id.

215. Id. at 96-97.
216. Id.
217. Id. at 90.
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C. Withdrawal

Withdrawal of a state water program by the EPA constitutes
a drastic measure. "Many of the same forces that lead to even-
tual state program approvals create formidable obstacles to
takebacks of authority. The procedures for withdrawal of state
programs would be suitable for the Nuremburg trials, and will
be invoked only upon epochal occasions."218 Because of the dis-
ruptive and demeaning nature of such an action, the EPA and
state governments typically try to avoid such an outcome to
preserve peaceful coexistence of the state and federal govern-
ments." 9

Although withdrawal appears to be unlikely in light of the
prevailing regulatory and political climate, the CBF Petition
illustrates how a petition for withdrawal can produce positive
results. The Chesapeake Bay Foundation recently received a
letter from the EPA's Region III Office stating that the EPA
was taking specific actions while it reviewed CBF's withdrawal
petition."' The letter states that the EPA has drafted a pro-
posed rule to address the judicial standing requirements that
apply to state water programs which will soon be published.22" '
The Region III Office is also revising its oversight approach to
evaluate Virginia's NPDES permitting program.2 Finally, the
Region III Office stated that it wanted to ensure meaningful
opportunities for the public to "follow up on major comments on
proposed permits submitted during the public notice period."2"
To meet this goal, the Region III Office plans to "establish a
process under which it will review any proposed permit where a
significant comment has been submitted and a member of the
public requests EPA to follow-up on that comment."" This

218. RODGERS, supra note 18, at 367-68 (footnote omitted).
219. See id. at 368.
220. Letter from Robert Perciasepe, EPA Assistant Administrator & Peter H.

Kostmayer, EPA Regional Administrator, to William C. Baker, President, Chesapeake
Bay Foundation (Jan. 24, 1995) (on file with the University of Richmond Law Review)
[hereinafter EPA Letter].

221. Id. at 1.
222. Id. at 2.
223. Id.
224. Id. The Region III Office plans to take this action in accordance with Section

II18(d) of the current Memorandum of Understanding between EPA and Virginia. Id.
For a discussion of Virginia's Memorandum of Understanding with EPA, see supra
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approach will provide an additional forum in which interested
persons can "[raise] and [address] permit concerns until the
standing issue is resolved."2"

The Region III Office's initial approach will not necessarily
give Virginia citizens standing to challenge VPDES permits.2 8

However, these approaches create a second level of review upon
which SWCB actions, theoretically, will be scrutinized by a
third party who will be responsive to public comments. Also, as
the EPA continues to review the CBF Petition, the EPA will be
collecting evidence and gaining an informed understanding of
the VPDES program. This information will help the EPA make
final determination on the withdrawal petition, and may lead to
discussions with the state as to the efficacy of its restrictions
on citizen standing. These actions cannot replace the broad
federal standing provisions citizens would enjoy if the EPA
withdrew Virginia's permitting authority. However, discussions
between EPA and Virginia may preserve the state/federal rela-
tionship while eventually giving Virginia's citizens broader
rights to challenge VPDES permits in state courts.

VI. CONCLUSION

Because of the federalism model envisioned by Congress un-
der the Clean Water Act, Virginia has been successful in keep-
ing non-permit applicants from seeking judicial review of
VPDES permits. Virginia's restrictive standing requirements
contradict the broad federal standing provisions. However, the
federal courts addressing this issue have generally held that
state-issued permits are not reviewable in federal court.

Congress could amend the Clean Water Act to require states
to grant standing in state courts to citizens seeking review of
state agency decisions to issue or deny an NPDES permit. How-
ever, this proposal is not likely to occur in light of the present
political climate. Additionally, the EPA could grant the Chesa-

part II.C.3.
225. EPA Letter, supra note 220, at 2.
226. This assumes that the EPA will not veto VPDES permits on a regular basis.

If the EPA vetos a VPDES permit, this action would convey standing on "any inter-
ested person" as defined by the CWA. See supra part HII.A See also supra part IVA
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peake Bay Foundation's petition to withdraw Virginia's permit-
ting authority. Although the petition has received some initial
successes, the EPA is not likely to do so.

The best solution to this problem lies within the grasp of the
General Assembly. In order for Virginia's citizens to gain access
to Virginia state courts, the General Assembly must amend the
water control law to expand the present standing requirements.
As a matter of policy, this change is desirable because it allows
citizens to protect their own rights against unlawful agency
actions. Without this right, Virginia's citizens will continue to
be foreclosed from protecting their health and property because
of their inability to gain standing to challenge VPDES permits.

D. Brennen Keene


