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parage any faith or belief different than that of the invocational speaker.”237
The Board formalized a written prayer policy after its practices had been
challenged in court.?38 The policy’s stated goal was to “‘acknowledge and
express the Board’s respect for the diversity of religious denominations and
faiths represented and practiced among the citizens of Forsyth County.””239

Judge Wilkinson’s majority opinion is structured as a straightforward
application of Supreme Court and Fourth Circuit precedent. It begins by
acknowledging that the Supreme Court has upheld the practice of prayer at
the opening of legislative sessions based largely on the fact that legislative
prayer “‘is deeply embedded in the history and tradition of this country.’ *240
Summarizing Supreme Court and Fourth Circuit decisions, Wilkinson writes
that “invocations at the start of legislative sessions can solemnize those occa-
sions; encourage participants to act on their noblest instincts; and foster the
humility that recognition of a higher hand in human affairs can bring.”?41 A
“clear line of precedent not only uphold[s] the practice of legislative prayer,
but acknowledge[es] the ways in which it can bring together citizens of all
backgrounds and encourage them to participate in the workings of their
government.”242

The opinion thereafter cautions that “both the Supreme Court and this
circuit have been careful to place clear boundaries on invocations” because
of the risks posed by prayer in governmental settings.?*® Prayer “can create
an environment in which the government prefers—or appears to prefer—
particular sects or creeds at the expense of others” and it “has the potential
to generate sectarian strife” that “does violence to the pluralistic and inclu-
sive values that are a defining feature of American public life.”24* Therefore,
legislative prayers must “embrace a non-sectarian ideal”—*“that those of dif-
ferent creeds are in the end kindred spirits, united by a respect paid higher
providence and by a belief in the importance of religious faith.”?4> Wilkin-
son distills from Supreme Court and Fourth Circuit precedent the following
test: “Infrequent references to specific deities, standing alone, do not suffice
to make out a constitutional case. But legislative prayers that go further—
prayers in a particular venue that repeatedly suggest the government has put
its weight behind a particular faith—transgress the boundaries of the Estab-
lishment Clause.”246

Judge Wilkinson’s application of this test supported the court’s holding
that the County’s implementation of its prayer policy was unconstitutional. 247

237 Id. at 343.
238 Id. at 344.
239 Id

240 Id. at 345 (quoting Marsh v. Chambers, 463 U.S. 783, 786 (1983)).
241 Id. at 347.
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670 NOTRE DAME LAW REVIEW [voL. go:2

One of the prayers at a Board meeting “discussed specific tenets of the Chris-
tian religion,” and approximately eighty percent of the prayers over the
course of more than a year and a half “referred to Jesus, Jesus Christ, Christ,
or Savior.”?48 Taken together, the prayers during the time period covered by
the complaint “did not ‘evoke common and inclusive themes.’”?4® Judge
Wilkinson distinguished prior circuit precedent permitting legislative prayers
on the ground that the key feature in those cases “was the non-sectarian
nature of the prayer.”?50 And he interpreted the Supreme Court’s dictum in
Marsh that courts should not “‘parse the content of a particular prayer’”251
to mean not that courts ought to shut their eyes to “patterns of sectarian
prayer in public forums,” but rather that they “should not be in the business
of policing prayers for the occasional sectarian reference.”?®2 “[C]itizens,”
he concludes, “should come to public meetings confident in the assurance
that government plays no favorites in matters of faith but welcomes the par-
ticipation of all,” an assurance that the Board failed to provide.253

Judge Wilkinson has written extrajudicially that judicial restraint favors
deference to “the [d]emocratic [w]ill"?** and “judicial noninvolvement in
intense political controversy.”??® Or, as Judge Posner has put it, the
restrained judge is “highly reluctant to declare legislative or executive action
unconstitutional.”?¢ Because the Fourth Circuit’s decision struck down a
longstanding practice that had been implemented by a local, democratically
elected body,?5” Joyneris not a decision exemplifying the type of restraint that
counsels deference to democratic majorities. Nevertheless, a policy of judi-
cial restraint is not tantamount to abdication to majority sentiment, particu-
larly if Supreme Court or Fourth Circuit precedent demanded otherwise.
Judicial restraint requires rigorous adherence to vertical and horizontal stare
decisis.258

Supreme Court precedent did not require this result.25% But the deci-
sion followed logically (though not inexorably) from Fourth Circuit prece-

3

248 Id. at 349.

249 Id. at 350 (quoting Simpson v. Chesterfield Cnty. Bd. of Supervisors, 404 F.3d 276,
287 (4th Cir. 2005)).

250 Id. at 351.

251 Id. at 351 (quoting Marsh v. Chambers, 463 U.S. 783, 795 (1983)).

252 Id.

253 Id. at 355.

254 WILKINSON, supra note 4, at 20.

255 Id. at 58.

256 Posner, supra note 40, at 521.

257 Joyner, 653 F.3d at 355.

258  See Wilkinson, supra note 91, at 255 (discussing “the solemn duty of judges on the
inferior federal courts to follow . . . decisions with which [those judges] may not agree”).

259  Marsh v. Chambers, 463 U.S. 783 (1983), which was reaffirmed and in some ways
extended in Town of Greece v. Galloway, 134 S. Ct. 1811 (2014), upheld a legislative prayer
policy and practice less neutral and inclusive than Forsyth County’s. The policy in Marsh
provided that the Nebraska legislature would choose the prayer and that a paid govern-
ment employee—in this case, the same Presbyterian minister over a period of sixteen
years—would deliver it. Marsh, 463 U.S. at 784-85; see also id. at 800 n.9 (Brennan, J.,
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dent interpreting the Supreme Court’s decision in Marsh v. Chambers and
County of Allegheny v. ACLU to permit nonsectarian legislative prayer consis-
tent with an inclusive “civic faith.” In a similar legislative prayer case seven
years earlier,260 Judge Wilkinson’s opinion for the court committed the
Fourth Circuit to an extension of Marsh that he and Judge Keenan later
found controlling in joyner.261

Depending on the doctrinal particulars, the decision of a lower court to
apply a legal principle that extends beyond the earlier decisions from which
it has been extracted can be understood as a form of judicial restraint. This
is the type of institutional restraint on display in Judge Posner’s Second
Amendment decision discussed earlier, for example.262 Yet the exercise of
this traditional judicial function cannot reliably be expected to lead to results
that a theory of judicial restraint (in the democratically deferential sense)
requires. The truest description of Joyner is not that it is restrained in that
sense, but that it is not an implausible extension of Marsh as filtered through
the County of Allegheny dictum and the Fourth Circuit’s prior decisions.
Whether Joyner is persuasive depends on evaluating these moves within the
distinctive practice of judging, not on its conformity to a general theory of
judicial restraint.

III. From THEORY TO DisposITION

We step back now and take a broader view. Part I of this Article focused
on the critical dimension of Judge Posner’s and Judge Wilkinson’s thought—

dissenting) (protesting the prayers’ frequent “Christological references”). The policy in
Joyner permitted leaders from a diverse group of religious institutions an equal opportunity
to deliver an invocation, speakers were selfselected and unpaid, and Forsyth County exer-
cised no control over the content of the prayers. Joyner, 653 F.3d at 343-45. Judge Wilkin-
son’s claim that the Marsh Court “took care to emphasize” the “inclusive” character of the
prayers offered before the Nebraska legislature, 653 F.3d at 347, extends Marsh: Marsh
spoke specifically in terms of non-proselytism and non-advancement, but it did not state
that the only permissible legislative prayers were “inclusive” prayers. See Marsh, 463 U.S. at
792. Yet Judge Wilkinson’s opinion is hardly disconnected from Supreme Court precedent
either. The Joyner court’s holding is premised on a reading of certain dicta in County of
Allegheny v. ACLU, a case involving the state-sponsored display of religious symbols, where
the Supreme Court stated that the “legislative prayers involved in Marsk did not violate this
principle [of government non-affiliation with “one specific faith”] because the particular
chaplain had ‘removed all references to Christ.”” Cnty. of Allegheny v. ACLU, 492 US.
573, 603 (1989) (quoting Marsh, 463 U.S. at 793 n.14). For further discussion of the
Supreme Court’s Establishment Clause doctrine, see MARC O. DEGIROLAMI, THE TRAGEDY
of ReLicious FrReepoM (2013).

260 Simpson v. Chesterfield Cnty. Bd. of Supervisors, 404 F.3d 276 (4th Cir. 2005).

261  See Joyner, 653 F.3d at 348—49 (explaining that Simpson reaffirmed the principle that
controlled Joyner's outcome). This assessment of Simpson’s effect was not shared in Joyner
by another Fourth Circuit judge who joined Judge Wilkinson’s opinion for the court in
Simpson. Judge Niemeyer contended in his Joyner dissent that a careful reading of Simpson
underscores the difficulty of distinguishing “sectarian” from “ecumenical” prayers. See
Joyner, 653 F.3d at 365 (Niemeyer, J., dissenting).

262 Moore v. Madigan, 702 F.3d 933 (7th Cir. 2012).
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their criticisms of constitutional theory. Each objects to “top-down” or “cos-
mic” theories and theories that leave no room for the exercise of judicial
discretion (Posner’s term) or judicial wisdom (Wilkinson’s term). But their
thought also has a constructive dimension: Posner embraces judicial pragma-
tism while Wilkinson champions judicial restraint. And Part II examined
various ways in which the judges wove these commitments into their deci-
sions in constitutional cases even as it highlighted the limited influence of
judicial pragmatism and judicial restraint in these cases.

This final Part explores broader questions about the relationship
between constitutional theory and the judicial role in federal constitutional
law. Rather than offering constitutional theories of interpretation or adjudi-
cation that directly rival other such theories, these judges’ antitheoretical
views are better understood as making a different point altogether about con-
stitutional adjudication. They are describing and advocating a particular set
of dispositions toward the judicial office. Pragmatism and restraint are for
them not theories of constitutional interpretation or adjudication but quali-
ties of judicial excellence. After explaining how and why this represents an
improved understanding of the judges’ extrajudicial contributions, we argue
that each judge’s account of the ideal judicial disposition toward constitu-
tional adjudication is nevertheless flawed. We then conclude with a discus-
sion of another intermediate federal appellate judge, Henry Friendly. Judge
Friendly’s example more nearly approaches the ideal qualities of judicial dis-
position and judicial duty in constitutional adjudication than other judicial
paragons championed by Posner and Wilkinson.

A.  Evaluating the Theory Disclaimer

Although both judges deny offering a theory of their own, Judge Posner
and Judge Wilkinson do present their approaches as rivals to what they per-
ceive as the defective offerings of academic constitutional theory: judges
should not be originalists, but pragmatists; judges should not be living consti-
tutionalists, but devotees of judicial restraint; and so on. Yet the doctrinal
study in Part II suggests that neither judicial pragmatism nor judicial restraint
provides reliable practical guidance in the very kinds of cases in which one
would expect constitutional theory to play a more prominent if not decisive
role. Put another way, their approaches at work offer no clear answers to fill
the blank spaces in the following: “all else being equal, judicial pragmatism
counsels a judge to , while judicial restraint counsels a judge instead to

To the extent that judicial pragmatism and judicial restraint are offered
as replacements for constitutional theories such as originalism or Dworkinian
moralism, then, they must be judged as failures. Their core ideas are too

slippery, their substance too hard to pin down, and their guidance too incon-
sistent. As constitutional theories, they are therefore vulnerable to the sorts
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of objections directed against them by many academic theorists.?63 In a
recent example of such criticism, Dean Erwin Chemerinsky claims that Judge
Wilkinson's antitheoretical complaints are “profoundly wrong because there
is simply no way to avoid a constitutional theory in deciding, or having views
on, constitutional issues.”?6* Surely Chemerinsky is right that “having views”
about constitutional interpretation is important if one is making decisions
about the meaning of the Constitution.

And yet it manifests a certain myopia for Dean Chemerinsky to criticize
Judge Wilkinson for failing to offer a viable replacement for academic theo-
ries of constitutional interpretation. Academic refinements in constitutional
theory often outpace both judicial uptake and judicial objections, and this is
to be expected in light of the different tasks of theory and practice and the
perennial separation between them. Furthermore, criticisms of this kind
miss what is valuable in Wilkinson’s and Posner’s antitheoretical approaches.
Judges’ extrajudicial criticisms of academic constitutional theory and their
own contributions to it provide windows on the larger world of constitutional
adjudication that offer distinctive lines of vision into the qualities of judicial
duty and judicial excellence. These insights—insights that concern disposi-
tions and attitudes, not theories—come into focus by comparing what they
say (extrajudicially) with what they do (judicially).

We ought therefore largely to credit Judge Posner’s and Judge Wilkin-
son’s theory disclaimers. They are not offering theories of constitutional
interpretation or adjudication. If they are offering any kind of theory—any
fixed set of general propositions that describes or guides a practice—it is a
theory not of constitutional interpretation, but of excellence in judging. But
in fact, judicial pragmatism and judicial restraint are not sets of fixed pro-
positions at all, and certainly not the kinds of propositions that are offered by
originalism or Dworkinian moralism. Those theories prescribe particular

263 For a selection of academic critiques of Wilkinson, see David Rudenstine, SelfGov-
ernment and the Judicial Function, 92 Tex. L. Rev. 161 (2013) (reviewing WILKINSON, supra
note 4); see also Nelson Lund, The Cosmic Mystery of Judicial Restraint, 14 ENGAGE: |. FEDERAL-
1sT Soc’y Prac. Groups 100 (2013); Zachary Baron Shemtob, Book Review, 22 L. & PoL.
Book Rev. 162 (2012), available at http://www.lpbr.net/2012/04/cosmic-constitutional-
theory-why.html (reviewing WILKINSON, supra note 4); Jeffrey Rosen, Against Interpretation,
NY. Times, Mar. 16, 2012, http://www.nytimes.com/2012/03/18/books/review/cosmic-
constitutional-theory-byj-harvie-wilkinson-iii. html; Mark Graber, On Cosmic Constitutional
Theory, BALKINIZATION, (Feb. 21, 2012, 8:36 PM), http://balkin.blogspot.com/2012/02/on-
cosmic-constitutional-theory.html;. But see Marc O. DeGirolami, Astral Appetites, NEw
RerusLic, (Sept. 5, 2012), http://www.newrepublic.com/book/review/cosmic-constitution
al-theory-judicial-restraint (criticizing attempts to describe judicial restraint as “its own kind
of constitutional theory”).

The critical literature on Posner’s pragmatism is voluminous (although there is no
comparative study like that set forth in this Article). For a recent, insightful exploration of
Posnerian pragmatism with extensive citations to and discussions of other critical examina-
tions, see Edward Cantu, Posner’s Pragmatism and the Turn toward Fidelity, 16 LEwis & CLARK
L. Rev. 69 (2012).

264 Erwin Chemerinsky, The Inescapability of Constitutional Theory, 80 U. CHu. L. Rev. 935,
937 (2013).
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activities and procedures for ascertaining meaning and rendering decisions:
ascertain and fix the original public meaning of a legal text (originalism), or
develop the best principled basis for a decision by attending to the dimen-
sions of fit and justification (Dworkinian moralism). Judicial pragmatism
and judicial restraint do not provide explicit guidance of this sort. They treat
the underlying activity as the practice of judging and then offer vague pre-
scriptions for the manner in which to undertake that activity. Pragmatism
and restraint therefore can and should be understood in adverbial terms, as
modifiers for a particular activity—the practice of judging.?%® The good
judge in a constitutional case is the one who judges pragmatically or
restrainedly.

But it is excellence in the practice of judging that is the judges’ primary
concern. Writing extrajudicially not only helps them to clarify the nature of
that excellence but also allows them to state their respective cases for it
Understood as descriptions of dispositions characteristic of judicial excel-
lence, judicial pragmatism and judicial restraint are not subject to the same
categories of criticism either leveled at the judges’ approaches by most aca-
demic critics or leveled by the judges against academic theories of constitu-
tional interpretation. Unlike those theories, judicial pragmatism and judicial
restraint do not purport to offer direct how-to guidance (as originalism does)
or “one right answer” to constitutional questions (as Dworkinian moralism
does). Instead, the qualities of judicial excellence championed by these
judges are better characterized as proper dispositions toward constitutional
adjudication—as general orientations to constitutional law that Posner and
Wilkinson believe will produce reasonable and sensible decisions.

B.  Portraits of Judicial Excellence

Understanding judicial pragmatism and judicial restraint adverbially—as
describing a disposition toward judging rather than as a substantive theory—
helps to distinguish them as different in kind from such theories as original-
ism or Dworkinian moralism. But it also brings into focus an important
methodological tool that both judges use repeatedly to develop and explain
their views: recourse to certain exemplary (and non-exemplary) judges of the
past and present. In fact, Posner and Wilkinson frequently offer critical eval-
uations of other judges—discussing, assessing, and comparing their own
thought about constitutional adjudication to that of their subjects. These are
often useful and illuminating exercises in judicial self-reflection. As Posner
has put it, “{fw]hen one considers that the appellate judge is the central fig-
ure in Anglo-American jurisprudence, the dearth of evaluative writing on

265  Cf Timothy Fuller, Michael Oakeshott on the Rule of Law and the Liberal Order, LiBRARY
oF Law & LiBerty (Sept. 2, 2012), http://www.libertylawsite.org/liberty-forum/michael-
oakeshott-on-the-rule-of-law-and-the-liberal-order/  (describing Michael Oakeshott’s
account of the expression “rule of law” as standing “for a mode of moral association exclu-
sively in terms of the recognition of the authority of known, noninstrumental rules (that is,
laws) which impose obligations to subscribe to adverbial conditions in the performance of
the self-chosen actions of all who fall within their jurisdiction”).
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individual judges that is at once systematic, nonpolitical, and nonpolemical is
remarkable.”?6¢ And indeed, judicial intellectual portraiture has been a
major subject in Posner’s extrajudicial writing.

Yet the importance of the judges’ focus on critical judicial biography
and comparative judicial evaluation can be missed because Posner and Wil-
kinson sometimes pitch their contributions as substitutes for academic consti-
tutional theory rather than accounts of dispositions or character traits that
appertain to judicial excellence. Consider for example Posner’s and Wilkin-
son’s respective denunciations of Justice Scalia’s opinion for the Court in
D.C. v. Heller257 Each uses the occasion to criticize originalism.268 Yet in
criticizing the Heller opinion as exemplifying the intrinsic failures of original-
ism, neither Posner nor Wilkinson engages with the broad range of academic
originalist scholarship that remains untouched by their objections to Heller.
Suppose, for example, that Posner is right that Scalia’s analysis in Heller suf-
fers from the defect of “disregard for the interpretive conventions of the
legal culture” (scholarly opinion on this seems mixed).26° As a criticism of
originalist theory, the objection falls flat: the idea that “disregard for the inter-
pretive conventions of the legal culture” in which constitutional provisions
were drafted and ratified is endemic to textual originalism is easily falsi-
fied.270 Likewise, Wilkinson contends that “originalism has failed to deliver
on its promise of restraint,”27! and he uses Heller as an example: “While Heller
can be hailed as a triumph of originalism, it can just as easily be seen as the
opposite—an exposé of original intent as a theory no less subject to judicial
subjectivity and endless argumentation as any other.”?’2 But as a criticism of
originalist theory, the blanket indictment is unwarranted. Wilkinson seems
unaware that leading contemporary academic originalists argue for original-
ism on other grounds and have disclaimed the promise of tight judicial con-
straint as a reason to adopt originalism.273

The failure to discuss the full breadth of originalist theory in the aca-
demic literature would be devastating if the judges’ criticisms were truly

266 RicHARD A. PosNER, CARDOZO: A STUDY IN REPUTATION Vil (1990); see also POSNER,
supra note 7, at 256-62 (listing several examples); Posner, supra note 43; WILKINSON, supra
note 4, at 110; Wilkinson, supra note 98, at 166; Wilkinson, supra note 59, at 795-96.

267 District of Columbia v. Heller, 554 U.S. 570 (2008).

268  See, e.g., POSNER, supra note 13, at 193; WILKINSON, supra note 4, at 58,

269 PosNER, supra note 13, at 193.

270  See, e.g., JouN O. McGinNis & MICHAEL B. RAPPAPORT, ORIGINALISM AND THE GOOD
ConsTITUTION 117 (2013) (developing “original methods originalism” through discussion
of “strong evidence that the original interpretive rules were essentially originalist in that
they tried to discover the meaning of a provision at the time of its enactment”).

271 WILKINSON, supra note 4, at 46.

272 Wilkinson, supra note 91, at 256.

273  See, e.g., Keith E. Whittington, The New Originalism, 2 Geo. J.L. & Pub. PoL'y 599, 608
(2004) (contrasting “the new originalism” with “old originalism” on the ground that “[t]he
new originalism is less likely to emphasize a primary commitment to judicial restraint . . . .
[T]here seems to be less emphasis on the capacity of originalism to limit the discretion of
the judge.”).
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being offered as contributions to originalism (or anti-originalism) scholar-
ship. But they are not best understood as offered in that spirit and their
value lies elsewhere. Their criticisms of originalism and their injunctions to
pragmatic and restrained adjudication are complaints about the ways in
which they believe that Justice Scalia’s opinion fails to display certain quali-
ties of judicial excellence—qualities that pragmatism and restraint foster in
the disposition of the good judge.

That they are offering dispositional accounts of the judicial office and
judicial excellence rather than theories of interpretation or adjudication
hardly means, however, that their views are immune from criticism. To the
contrary, much can be said about the nature of judicial excellence and the
character of mind that represents judging at its best. Indeed, once judicial
pragmatism and judicial restraint are understood for what they truly are—
judicial dispositions or qualities of mind—a different angle of criticism
becomes apparent. This criticism focuses not on constitutional theory, but
on the adequacy and depth of their accounts of good judging. It takes on,
and takes issue with, their portraits of judicial greatness.

Consider again Judge Posner’s criticism that Heller exemplifies a more
general originalist “disregard for the interpretive conventions of the legal
culture in which the Second Amendment was drafted and ratified.”?7¢ We
are now assessing this claim not as a statement of originalism’s flaws qua
interpretive theory, but as an exercise in intellectual history—as a description
of the dispositions and qualities of mind of good judging in the late eight-
eenth and early nineteenth century. And note further that to support his
point about what these conventions actually consist of, Posner refers back not
to a theory of constitutional interpretation but to a historical figure—indeed,
to a specific judge, Chief Justice John Marshall.2’> Indeed, both Posner and
Wilkinson often speak in terms of “schools,” not theories, of judging276—
another indication that their primary focus is on dispositional or charactero-
logical qualities.

Yet taken in these terms, Posner’s claim is highly contestable as a state-
ment of Marshall’s disposition toward the judicial office. Posner’s view is not
based on a comprehensive historical study of late eighteenth-century and
early nineteenth-century interpretive conventions, but on a contested
account of Marshall’s approach to constitutional interpretation as a
“loose . . . construction[ist].”?”7 Posner cites a smattering of judicial opin-
ions, Madison’s Federalist No. 37, a law review article on the early American
judicial power by William Eskridge, and essays on Marshall by James Bradley
Thayer, Oliver Wendell Holmes, and Felix Frankfurter.2’® To be sure, these
all support Posner’s claim about Marshall and loose construction. But in his
eagerness to claim Marshall for pragmatism, Posner leaves out, among other

274 POSNER, supra note 13, at 193.

275 Id.

276 Id. at 155; see also Wilkinson, supra note 58, at 802.
277 POSNER, supra note 13, at 193 & 193 n.40.

278 Id.
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things, reference to more detailed accounts of Marshall’s jurisprudence in
constitutional cases,27® scholarly accounts of Madison’s understanding of the
judicial power,28 John Manning’s counterpoint to Eskridge’s article,281 and
more recent scholarly explorations of Marshall’s thought that provide impor-
tant historiographical and jurisprudential perspective on Thayer’s, Holmes’s,
and Frankfurter’s appropriation of Marshall.282 A fuller portrait of Mar-
shall’s approach to constitutional adjudication looks very different from the
“loose constructionist” sketched by Posner.283 In fact, the Marshallian ideal
invoked by Posner is largely a product of twentieth-century mythmaking.?84

Yet the point is not simply, or even primarily, to criticize Posner’s
description of Marshall as a “loose constructionist.” It is to dispute crucial
features of the portrait of judicial excellence that emerge from this
account—features which are also on display in Posner’s writing at rest but
which are greatly muted in Posner’s writing at work (in that relatively small
percentage of decisions in which judicial pragmatism is detectable at all).
Marshall the “loose constructionist” is no more accurate a description of Mar-
shall the judge than is Posner the “judicial pragmatist” an accurate descrip-
tion of Posner the judge. In Posner’s writing at rest, the extent to which law
is said to constrain and inform Marshallian and Posnerian judgment is mini-
mized or glossed over in the process of sketching a distorted portrait of judi-
cial excellence that overemphasizes the “coping strategies”?8 judges employ
in order to compensate for the purported absence of law. In his writing at

279 For an account of Chief Justice Marshall’s commitment to what is now denominated
originalist reasoning, see Gary L. McDoweLL, THE LANGUAGE OF LAw AND THE FOUNDA-
TIONS OF AMERICAN CONSTITUTIONALISM 311-40 (2010). This is the bulk of chapter seven
of Professor McDowell’s book, a chapter titled “The Most Sacred Rule of Interpretation:
John Marshall, Originalism, and the Limits of Judicial Power.” For an explanation of the
sincerity of, and legal background behind, Marshall’s assertion in Osborn v. Bank of the
United States that “[c]ourts are the mere instruments of the law, and can will nothing,” 22
U.S. (9 Wheat.) 738, 866 (1824), see CHARLES F. HoBsON, THE GREAT CHIEF JUSTICE: JOHN
MARSHALL AND THE RULE oF Law 136-39 (1996).

280 SeeJack N. Rakove, Judicial Power in the Constitutional Theory of James Madison, 43 Wm.
& Mary L. Rev. 1513 (2002).

281 SeeJohn F. Manning, Deriving Rules of Statutory Interpretation from the Constitution, 101
CoLuM. L. Rev. 1648 (2001).

282 See R. KENT NEWMYER, JOHN MARSHALL AND THE HEROIC AGE OF THE SUPREME COURT
466-79 (2001) (providing an historical account of the development of “[t]he Marshall
Myth and the Modern Nation-State”); see also RoBErT KENNETH FAULRNER, THE JuRrisPRU-
DENCE OF JOoHN MARSHALL app. at 227 (1968) (providing a detailed analysis of Justice
Holmes’s account of Chief Justice Marshall); id. at 228 (concluding “that we have been
misled about the quality and character of the country’s original jurisprudence”). Posner’s
description of Marshall as an ancestor of Thayer and a “loose constructionist” derives from
Holmes’s famous address on the one hundredth anniversary of Chief Justice Marshall’s
accession to the bench, See OLiveir WENDELL HoLMES, COLLECTED LeEcaL PAPERs 266-71
(1920). The characterization is later picked up by Alexander Bickel in his discussion of
Thayer. See ALEXANDER M. BicKEL, THE LEAsT DANGEROUS BrANCH 36 (1962).

283  See supra note 282 and accompanying text.

284 See NEWMYER, supra note 282, at 473-79.

285 POSsNER, supra note 13, at 149-235.
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work—even in those constitutional cases where coping strategies might seem
most needed—it is neither judicial pragmatism nor loose constructionism
that often plays the decisive role.286

Judge Posner would surely deny or deflect this criticism. He has argued
that judicial pragmatism encompasses structural and hierarchical limits on
judicial decisionmaking, just as it incorporates textual and historical consid-
erations under the right circumstances, and just as it takes appropriately seri-
ously the value of precedential constraint. Judicial pragmatism may
implement these features of adjudication for merely tactical reasons, but it
does implement them.?8? Judicial pragmatism adopts whatever is good and
useful from legalistic methodology, discarding the rest. Posner would there-
fore contest the claim that his decisions are not simultaneously thoroughly
pragmatic and eminently law-like. Indeed, for Posner, the decision of a prag-
matic judge acting within his authority just exactly is the law: “‘Judicial role’
is another name for the judge’s jurisdiction,”?88 and “whatever judges do
within their jurisdiction is law.”289

Yet this denial only serves to underscore the inadequacy of judicial prag-
matism as a guide for constitutional adjudication. Judge Posner may insist
that judicial pragmatism integrates the very judicial methodologies that he
has spent decades attacking extrajudicially, and he may be compelled to do
so in order to explain and justify the sorts of legally constrained decisions
that he himself has reached in the constitutional cases discussed in Part IL
But he thereby makes plain that judicial pragmatism neither can serve nor is
actually intended as a theoretical upgrade from legalism, or originalism, or
any other constitutional theory. Judicial pragmatism simply changes the sub-
ject; and in changing the subject, it paints a portrait of judicial excellence
that at best imperfectly, and at worst inaccurately, reflects even his own con-
stitutional adjudication.

The same genre of criticisms applies to Judge Wilkinson’s depiction of
judicial restraint, and to the historical figures whom he associates with judi-
cial greatness. For Wilkinson, judicial restraint is the label for a series of
“mundane and humdrum truths”?%° that point backward toward “the values
of traditional adjudication.”?®! “[W]isdom,” he writes, “lies simply in know-

286 This observation dovetails with a similar observation made by John Manning in an
essay on Posner’s approach to statutory interpretation. John F. Manning, Statutory Pragma-
tism and Constitutional Structure, 120 Harv. L. Rev. 1161 (2007). Manning distinguishes
between the debate over “how a judge should read statutes in general” from the debate
over “how a judge should read statutes given the frame of reference supplied by our consti-
tutional structure.” Id. at 1174. The contribution of Posner’s implicit or tacit sense of
constitutional structure “at work” explains why his judicial output does not resemble what
one might expect based solely on his “at rest” account of pragmatic adjudication.

287 PosNER, Law, supra note 40, at 63.

288 Id. at 267.

289 PosNER, supra note 13, at 130.

290 WILKINSON, supra note 4, at 116.

291 Id. at 80.
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ing the limits of one’s knowledge,” and this wisdom has been neglected, or
forgotten, by the proponents of cosmic constitutional theory.?92

Yet in Wilkinson’s account, the values of traditional adjudication were
only given their canonical formulation in the late nineteenth-century writing
of James Bradley Thayer. And many of Wilkinson’s heroes of judicial
restraint—Justice Holmes, Justice Frankfurter, and Justice Lewis Powell, for
example—either profoundly influenced or were themselves influenced by
the legal realism that emerged in subsequent decades. Indeed, judged as a
historical phenomenon, there is nothing timeless or particularly shopworn
about judicial restraint. Judicial restraint in the hands of Thayer was a strate-
gic reaction to the burgeoning challenge of legal indeterminacy that would
come to a head in the legal realist and critical legal studies periods just a few
decades later.

Viewed in this historical light, Thayerian judicial restraint does not sit
outside the cosmic theories that Wilkinson criticizes. It does not, as Posner
believes, precede the rise of constitutional theory.2°® Thayer’s judicial
restraint is the very first cosmic constitutional theory. It is “cosmic” precisely
inasmuch as it was offered as an ersatz version of the truly cosmic view of law
that long held sway before it—the understanding of law as a locus of trans-
temporal, transcendent truth with its own internal logic.2°4 Thayer meant to
replace preemptively what later writers have denounced as “transcendental
nonsense”?%—the ancient and metaphysically robust view of law that was
already under siege at the time Thayer wrote. That Holmes should be a hero
to Wilkinson is puzzling, since it was Holmes who vigorously and cheerfully
heralded the impending demise of the traditional view of law and judging
during that same period.296

The particular challenge that Thayer confronted was the constitutional
function of the judge in a late nineteenth-century world in which law’s own
cosmic foundations had begun to crumble. Unlike Wilkinsonian judicial
restraint, Thayerian judicial restraint is a cosmic theory because it offers a
single, stable, guiding precept of constitutional adjudication—Thayer’s “rule
of administration”—to the judge in the postlapsarian legal universe: judges

292 Id. at xii (ed. note).

293 PoOSNER, supra note 13, at 166.

294 See Steven D. Smith, “ Hollow Men”? Law and the Declension of Belief, in CIviLiZING
AutHorrty 197, 206 (Patrick McKinley Brennan ed., 2007) (“For centuries, it was a com-
mon view among Western legal thinkers that law was a manifestation of something that
transcended mundane human enactments and human decisions.”); see also Swift v. Tyson,
41 U.S. (16 Pet.) 1, 18 (1842) (“[I]t will hardly be contended that the decisions of Courts
constitute laws. They are, at most, only evidence of what the laws are; and are not of
themselves laws.”); HaroLD ]. BERMAN, Law AND REVOLUTION: THE FORMATION OF THE
WESTERN LEGAL TrapiTION 38-39 (1983) (discussing the disintegration of “[t]he old meta-
law” as a way of giving coherence to the Western legal tradition).

295 Felix S. Cohen, Transcendental Nonsense and the Functional Approach, 35 CorLum. L.
Rev. 809, 811 (1935).

296  See generally Oliver Wendell Holmes, Jr., The Path of the Law, 10 Harv. L. Rev. 457
(1897).
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“can only disregard [an] Act when those who have the right to make laws
have not merely made a mistake, but have made a very clear one,—so clear
that it is not open to rational question.”?®? True, Thayer purported to locate
this rule in a rather slapdash American history of judicial review that suited
his theoretical purposes, but no court had ever before offered up a single
guiding precept of constitutional adjudication in the way Thayer did. There
was no need for a theory of judicial review when law was itself understood to
structure and set limits on a judge’s office.?98

Once Thayer’s fixed principle of judicial restraint is understood not as a
distillation of timeless, commonsense judicial wisdom but as a historically spe-
cific rearguard reaction in the early phases of constitutional theory’s ascen-
dancy, the flaws in Wilkinson’s portrait of judicial excellence become clearer.
Wilkinson’s judicial heroes are all inheritors of Thayer’s apologetic project;
and with each adaptation of judicial restraint in their hands, judicial
restraint’s impotence to replace the truly cosmic understanding of law
became plainer. Holmes’s famously skeptical pronouncement that “[y]ou
can give any conclusion a logical form™?® jis genealogically connected to
Thayerian restraint: both are expressions of proto-realism, and Holmes’s
position provides a vital premise for adhering strictly to Thayer’s rule of
administration. If “any” conclusion may be given a legal form, the crucial
issue is neither the law nor the conclusion, but the authority of the person
making law and reaching conclusions. Thayer’s restraint is a judicial defense
mechanism against what he perceived as the “inescapably political” quality of
law.300

Thayer’s influence on Frankfurter has been remarked before,3%! but
Frankfurter’s adherence to judicial restraint was again a historically specific
defensive action against the perceived antiprogressive and antidemocratic
intrusiveness and obstructionism of the pre-1937 New Deal Court. Upon his
appointment in 1939, Frankfurter, drawing on Holmes and Thayer before

297 James BRADLEY THAYER, THE ORIGIN AND SCOPE OF THE AMERICAN DOCTRINE OF CON-
STITUTIONAL Law 18 (1893).

298  See PriLip HAMBURGER, Law anD JubiciaL Duty 18 (2008) (arguing that in the his-
tory of constitutionalism before the advent of “judicial review,” “[i]t was widely assumed
that human law existed within a hierarchy that reached from God down to man and that
therefore even human law had a divinely derived obligation™); see also id. at 309 (discussing
a statute’s “manifest contradiction” with the Constitution not as implicating merely a judi-
cial “‘rule of administration’” like Thayer’s, but as instead generating a judicial duty that
“arose from the obligation of law in conscience”).

299 Holmes, supra note 296, at 466.

300 PosnEr, supra note 13, at 154.

301 BickeL, supra note 282, at 35; see also Brad Snyder, Frankfurter and Popular Constitu-
tionalism, 47 U.C. Davis L. Rev. 343, 354-55 (2013). Frankfurter’s description of Thayer’s
Origin and Scope article is revealing inasmuch as he himself takes it to offer something very
similar to a constitutional theory: “[Flrom my point of view it’s the great guide for judges
and therefore, the great guide for understanding by non-judges of what the place of the
judiciary is in relation to constitutional questions.” FELIX FRANKFURTER, FELIX FRANKFURTER
Reminisces 300 (Harlan B. Philips ed., 1960).
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him, could expound a general jurisprudence of judicial review that also
suited his political inclinations. His veneration of Holmesian restraint took
shape against the backdrop of resisting the judicial conservatism that had
deployed substantive due process and ideas of freedom of contract to defeat
what Frankfurter believed was socially important economic legislation.302

One historian has described “[t]he tragedy of Mr. Justice Frankfurter” as
the vice of becoming “prisoner [to] an idea—judicial restraint,”®%3 one
which eventually led Frankfurter to well-documented defeats in the after-
math of Minersville School District v. Gobitis.3%4 Yet the tragedy was not Frank-
furter’s, but judicial restraint’s. Frankfurter’s error was not in pledging
allegiance to an idea, but to the wrong idea. Frankfurter’s defeat was borne
from judicial restraint’s inability to bear the cosmic burden laid on it by its
champions in response to the realist challenge, a failure that had been in
evidence since well before Frankfurter’s time. And this is precisely the prob-
lem for Judge Wilkinson’s school of judicial restraint: it is a school whose
notions of judicial excellence depended on an idea that had no persuasive
responses to the problematics of constitutional adjudication in the twentieth
century.305

C. Judge Friendly’s View of Judicial Excellence

In keeping with the move from theory to disposition, and with the
judges’ emphasis on judicial exemplars, we suggest that in the post-legal
realist twentieth century, Judge Henry Friendly’s view of constitutional theory
and his understanding of judicial excellence provide a more appealing (even
if more impressionistic) portrait of judicial excellence than those sketched by
Judge Posner and Judge Wilkinson. Friendly, who sat on the Second Circuit
from 1959 to 1986 and is regarded by some as “the greatest judge of his

302 See Melvin 1. Urofsky, Conflict Among the Brethren: Felix Frankfurter, William O. Douglas
and the Clash of Personalities and Philosophies on the United States Supreme Court, 1988 Duke L.J.
71, 81-82.

303 Id. at 95.

304 310 U.S. 586 (1940).

305 Snyder interprets Frankfurter’s judicial restraint as an early example of popular con-
stitutionalism. Snyder, supra note 301, at 350. He also claims that Frankfurter favored
departmentalism. Jd. at 351. If that is the correct view of Frankfurter’s jurisprudence,
three further problems emerge. First, it is doubtful that Wilkinson would continue to
claim Frankfurter as a judicial role model. Wilkinson’s jurisprudence is not that of popular
constitutionalism. Second, if Frankfurter favored both popular constitutionalism and
departmentalism, his position seems in tension with itself. Popular constitutionalism
places authority in the people’s hands; departmentalism places authority in the hands of
the legislative, executive, and judicial departments. Third, popular constitutionalism is, to
date, largely an academic phenomenon. It has had no perceptible influence on the fed-
eral judiciary. This is not the place to discuss its own failings. See Lawrence B. Solum &
Larry Alexander, Popular? Constitutionalism?, 118 Harv. L. Rev. 1594 (2005) (reviewing
Larry D. Kramer, THE PEoPLE THEMSELVES: POPULAR CONSTITUTIONALISM AND JUDICIAL
Review (2004)). Suffice it to say, however, that it cannot bear the cosmic burden either:
the people themselves seem quite content with a powerful judiciary.
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era,”3%6 was conversant with contemporary debates in legal theory. And like
Posner and Wilkinson, Friendly, too, wrote extrajudicially on a range of
issues.307 Yet an important contrast between Posner and Wilkinson, on the
one hand, and Friendly, on the other, is that Friendly did not attempt to
place a theoretical umbrella over or assign a label to his approach to judging.

Posner has claimed Friendly for judicial pragmatism,3°® and one can eas-
ily imagine Wilkinson drawing on Friendly’s decisions in constitutional cases
to claim him for judicial restraint. Yet Friendly himself steadfastly avoided
affixing any label to his approach to adjudication.??® Guided by his example,
we consider Friendly’s stance toward academic theory on its own terms. For
even as Friendly distanced himself from the enterprise of academic theo-
rizing about adjudication, his extrajudicial writing can help us better under-
stand the scope and limits of such theorizing. In particular, we consider here
how Friendly’s extrajudicial writings underwrite an internal critique and an
external critique of an emblematic example of constitutional theory—Profes-
sor Ronald Dworkin’s theory of law as integrity.

In 1975, the Harvard Law Review published Dworkin’s famous article,
Hard Cases, in which he took up a debate with H.L.A. Hart over the exercise
of judicial discretion in cases of legal indeterminacy.?'® As summarized by
Friendly, Hart understood judges to “exercise a ‘legislative’ discretion in
which policy considerations may be taken into account,” while Dworkin
argued that “the judge may rely on a newly discovered but nevertheless pre-
existing ‘principle’ . . . but not on considerations of ‘policy.’”311 But
Friendly declined to engage in this dispute. He tried to “remain aloof” from
the debate, noting its vigor and length as well as his “own deficiencies”: “In
jurisprudential controversies of this sort I tend to agree with whomever I have
read last.”312

Judge Friendly’s demurral is hard to credit. He did not shy away from
other vigorous, long-standing debates and he was obviously intellectually able
enough to participate. More probably, he simply believed that the debate
did not matter to judges: “[I]t is not clear to me how far apart, in any practi-

306 See Davip M. DorsgN, HENRY FriENDLY (2012).

307 For a full listing of Friendly’s extrajudicial writings, see id. app. B at 367-70.

308 Posner and Friendly enjoyed a warm and substantial correspondence when Posner
became a judge, meeting on several occasions. See William Domnarski, The Correspondence
of Henry Friendly and Richard A. Posner 1982-86, 51 Am. J. LecaL Hist. 395 (2011).

309 Perhaps this is in part explained by the fact that before becoming a judge, Friendly
was in private practice, while Posner and Wilkinson were both in the legal academy.
Although Friendly himself avoided adopting a label, Judge Posner is not alone in describ-
ing Friendly as a pragmatist. See Daniel L. Breen, Henry ]J. Friendly and the Pragmatic
Tradition in American Law 14~18 (Nov. 22, 2002) (unpublished Ph.D. dissertation, Boston
College) (on file with author) (depicting Friendly as an exemplar of American judicial
pragmatismy).

310 See Ronald Dworkin, Hard Cases, 88 Harv. L. Rev. 1057 (1975).

311 Henry]. Friendly, The Courts and Social Policy: Substance and Procedure, 33 U. Miam1 L.
Rev. 21, 24 n.14 (1978).

312 Id.
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cally significant sense, the disputants really are.”®!3 In the words of Edmund
Ursin, “Friendly’s view was that Dworkin’s jurisprudence (and, of course, that
of those who would follow his lead and pursue abstract theorizing) would be
of little use to those concerned with how judges actually decide cases.”®!*

The influence of day-to-day considerations on Judge Friendly’s perspec-
tive as an intermediate appellate judge explains the remoteness of Friendly’s
concerns from Dworkin’s. Had Dworkin addressed Friendly,3!5 he likely
would have argued that “law as integrity”—which requires judges to combine
the dimensions of “fit” and “justification”3'6—accounts for the particular
obligations and functions that a hierarchical system imposes on a judge. But
the idea that judges bring to constitutional adjudication a distinctive perspec-
tive that arises out of their particular role within the judicial hierarchy issues
in both an internal and an external critique of Dworkin’s theory.

The internal critique focuses on the need to account for judicial role as
an element either of “fit” or “justification.” Dworkin’s beau ideal is Hercules,
“an imaginary judge of superhuman intellectual power and patience who
accepts law as integrity” and its demands of fit and justification.317 It matters
not to Dworkin’s theory just what court Hercules sits on.31® This is a problem
for a theory in which judicial role is a component either of fit or justification.
All federal judges exercise the “judicial power” vested in them by Article III,
but each judge’s role depends in part on where he or she sits in the hierar-
chy. The roles of district court judges, circuit court judges, and Supreme
Court Justices are not the same. Dworkin describes “fit” as a “threshold” issue
for all judges, but he also acknowledges that after an interpretation passes

313 Id. (emphasis added). Friendly nevertheless made clear that he sided with Hart
over Dworkin, describing the move to strict products liability as resting on judicial consid-
erations of policy and criticizing Dworkin for trying to recast the move as one based on
principle. See id. at 27 n.30.

314 Edmund Ursin, How Great Judges Think: Judges Richard Posner, Henry Friendly, and
Roger Traynor on Judicial Lawmaking, 57 Burr. L. Rev. 1267, 1349 (2009).

315 As far as we are aware, Dworkin never wrote about Friendly.

316 Judgments of “fit” provide a “rough threshold requirement that an interpretation of
some part of the law must meet if it is to be eligible at all.” Judgments of justification occur
when the “threshold test” of fit “does not discriminate between two or more interpreta-
tions” of the law, and in which a judge “must choose between eligible interpretations by
asking which shows the community’s structure of institutions and decisions—its public
standards as a whole—in a better light from the standpoint of political morality.” Judg-
ments of justification thus assume cardinal importance in hard cases. RONALD DWORKIN,
Law’s EMPIRE 255-56 (1986).

317 Id. at 239; see also Dworkin, supra note 310, at 1083.

318 When Dworkin first introduces him in Hard Cases, Hercules is “a judge in some
representative American jurisdiction,” Dworkin, supra note 320, at 1083, where he may still
be found at the beginning of Law’s Empire. In a chapter toward the end of Law s Empire
discussing “The Constitution,” Dworkin imagines that “Hercules is promoted” to the
Supreme Court (“Olympus”), where Dworkin has him consider various cases dealing with
racial equality. DwoRkIN, supra note 316, at 379. Yet there is virtually no difference
between the duties of Justice Hercules and Judge Hercules, no change in their respective
obligations.
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that “threshold,” “any infelicities of fit will count against it. . . in the general
balance of political virtues.”3!® Even assuming that “the general balance of
political virtues”320 supplies a coherent criterion, however, the balance
should be struck differently at different levels of the federal judicial hierar-
chy—precisely because of variations in judicial role. A district court judge
deciding an issue of first impression in a case that is sure to be appealed, for
example, should weigh fit more heavily than should a higher court.32! The
point is not simply that Hercules has a judicial “view from nowhere,” but that
a judicial view from nowhere cannot serve as an ideal for any judge. Judges
always sit somewhere.322

An external critique of Dworkin emerges in Judge Friendly’s entirely dif-
ferent perspective on judicial excellence. In Reactions of a Lawyer— Newly
Become Judge, Friendly described some of the specialized skills of the appellate
judge, qualities that develop from the “grist of an appellate court’—the vast
majority of cases that comprise the appellate docket, in which either “‘the
law and its application alike are plain’” or “‘the rule of law is certain, and the
application alone doubtful.’”323 In the course of deciding these cases, the
generalist judge acquires a “specialized competence” by “sharpening his skills
on a variety of grindstones.”3?* Friendly’s description of these skills is worth
quoting at length:

He will have acquired the power of analysis, of determining the issues—
often quite other than what the parties think these to be. He will have
learned to heed the imperative of going to the sources; experience will have
taught him, if wisdom has not, never to rely on a characterization or on
memory of what a witness has testified, a document stated, an opinion ruled,
a statute commanded. He knows how to find these sources with speed and
accuracy, and how to deal with them once they have been found. He under-
stands how to pick evidence apart, to determine the inferences that may
reasonably be drawn, to weigh one piece of testimony against another. He
will have acquired some skill in the understanding of decisions and their
precedential value; he will have learned something also about the reading of

319 DwoRkIN, supra note 316, at 256. This part of the book is quoted in John M. Finnis,
On Reason and Authority in Law’s Empire, 6 Law & PHIL. 357, 374 (1987) available at hutp://
scholarship.law.nd.edu/law_faculty_scholarship/677.

320 DwoRKIN, supra note 316, at 256.

321 Cf. Virginia ex rel. Cuccinelli v. Sebelius, 728 F. Supp. 2d 768, 790 (E.D. Va. 2010),
vacated, 656 F.3d 253 (4th Cir. 2011) (“This case . . . turns on atypical and uncharted
applications of constitutional law interwoven with subtle political undercurrents. The out-
come of this case has significant public policy implications. And the final word will
undoubtedly reside with a higher court.”).

322 This criticism is not to be confused with the claim that Hercules is an unhelpful
model because no judge has his superhuman powers or his freedom from “the press of
time and docket.” DwoORKIN, supra note 316, at 380. Bracketing certain human constraints
and practical issues is one way to formulate an ideal approach to judging. But certain
institution-specific considerations such as judicial role are not bracketable.

323 Henry ]. Friendly, Reactions of a Lawyer—Newly Become Judge, 71 YaLE L.J. 218, 222
(1961) (quoting BENjamiN N. CARDOZzO, THE NATURE OF THE JUDICIAL PrROCESS 164 (1921)).

324 Id. at 223.
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statutes. He will have trained himself to test his conclusions by essaying to
put them in writing, and to express them fairly, clearly, and cogently.325

Friendly’s views have been echoed by other judges.326 And Friendly’s
use of the passive voice in describing the acquisition of some of these skills
captures a feature of judging within a hierarchical system often underap-
preciated by academic theorists. The enterprise is not simply one in which a
judge works upon cases, but also one in which the cases work upon the
judge.327

In light of Judge Friendly’s view of judicial excellence, it is not surprising
that he would be uninterested in engaging the work of a theorist who aimed
to expose “the hidden structure of [real judges’] judgments” as “if they had a
career to devote to a single decision.”®2® Friendly did not criticize Dworkin
for imagining the god-like Hercules as his model judge. He did not com-
ment on Hercules at all. But another distinguished federal appellate judge,
senior Ninth Circuit Judge John T. Noonan, Jr., did. Noonan observed that
Hercules resembles a law professor more than a judge:32° “[T]he decision of
cases affecting real people demands a sensitivity that handling hypothetical
ones does not.”33°% The proper exercise of judicial discretion requires, he
wrote, an element of practical wisdom that is not “captured in any of Mr.
Dworkin’s formulations.”33! Instead, this practical wisdom is cultivated by a
sensitivity to real people that “is nurtured by experience” and “eventuates
in . . . prudence.”332

325 Id. at 222.

326  See, e.g., Michael Boudin, Judge Henry Friendly and the Craft of Judging, 159 U. Pa. L.
Rev. 1, 2, 14 (2010) (describing Friendly’s opinions as “the gold standard in American
appellate judging” and asserting that “Friendly’s way of judging has a timeless attraction:
the predicate mastery of precedent and record; a care alike for doctrine and for equity and
for social need; the reasoned and candid explanation of the result; and an awareness
always of the comparative competencies and limits of judges”); Richard A. Posner, Will the
Federal Courts of Appeals Survive Until 19842 An Essay on Delegation and Specialization of the
Judicial Function, 56 S. CaL. L. Rev. 761, 779 (1983) (describing “a skill at judging that
comes from long practice in evaluating arguments of counsel, decisions of trial judges, and
trial records and that is a legitimate fruit of specialization in the function of appellate
judging”); J. Harvie Wilkinson, III, If It Ain’t Broke . . ., 119 YALE LJ. ONLINE 67 (2010),
available at http:/ /yalelawjournal.org/pdf/840_egpccc2c.pdf.

327 Cf Walton H. Hamilton, judicial Process, in 4 Excyc. oF THE Soc. Sci. 450 (Edwin
RA. Seligman & Alvin Johnson eds., 1932) (“In the instance the suits are controlled by the
rules; in the aggregate the rules are determined by the suits.”). The idea that time spent as
a judge leaves its mark on the individual holding judicial office can be seen in the title of
Friendly’s book of collected essays. HENRy J. FRIENDLY, BENCHMARKS (1967).

328 DworkIN, supra note 316, at 265.

329 Noonan does not intend this as an insult, for he was a full-time law professor himself
before he was appointed to the bench.

330 John T. Noonan, Jr., Hercules and the Snail Darter, NY. Times, May 25, 1986, http://
www.nytimes.com/1986/05/25/books/hercules-and-the-snail-darter.html.

331 Id.

332, Id.
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Judge Friendly would have agreed with Judge Noonan, for he much pre-
ferred Judge Learned Hand to Dworkin’s learned Judge Hercules.33% Of the
judges Friendly identified as great, Hand was “the only one who served as a
federal circuit judge and not on a court of last resort.”>* Friendly admired
Hand less for decisions in “the few great cases that inevitably came to him
over the years” than for “the great way in which he dealt with a multitude of
little cases, covering almost every subject in the legal lexicon. Repeatedly he
would make the tiniest glowworm illumine a whole field.”33% By contrast,
Dworkin, who served as a law clerk for Hand, wrote in highly qualified and
comparatively negative terms about Hand’s view of constitutional adjudica-
tion (he wrote warmly of Hand himself). In a late chapter of Freedom’s Law,
Dworkin criticizes Hand’s extreme and “austere view” that “there was no war-
rant in the Constitution for judges having any power to invalidate the acts of
another ‘department’ of government.”®3¢ Likewise, Dworkin rebuffed
Hand’s warning about rule by philosopherjudges as “a piece of
hyperbole.”337

Yet Dworkin was not indifferent or insensitive to the actual lived experi-
ence, insights, and perceptions of judges like Friendly. He developed Hercu-
les in part to account for the phenomenon that “when good judges try to
explain in some general way how they work, they search for figures of speech
to describe the constraints they feel even when they suppose that they are
making new law, constraints that would not be appropriate if they were legis-
lators.”®38 Judges say, for example, “that they find new rules imminent [sic]
in the law as a whole” or “that the law has some life of its own even though
this belongs to experience rather than logic.”®3® Dworkin views these state-
ments as signposts to guide Hercules in his quest for law as integrity. “Hercu-
les must not rest content with these famous metaphors and personifications,
but he must also not be content with any description of the judicial process
that ignores their appeal to the best lawyers.”340 These signposts matter from
Friendly’s perspective as well, but they point in a different direction. From
his perspective, attention to what “good judges” say extrajudicially when they
“try to explain in some general way how they work,” and also to what they do
when they engage in the activity of judging itself, highlights the need for

333 Friendly’s biographer, David Dorsen, reports that Friendly’s “favorite judge was
Learned Hand.” DoORSEN, supra note 306, at 123,

334 Id.

335 FRIENDLY, supra note 327, at 315,

336 RoNaLD DworkiN, FREEDOM's Law 339 (1996); see also id. at 341-42 (“Hand’s skepti-
cism consisted not in the philosophical view that no moral conviction can be objectively
true, but in a disabling uncertainty that he—or anyone else—could discover which convic-
tions were true.”). Dworkin tried to reconcile his views with Hand’s in this chapter but the
differences in their respective approaches to adjudication are striking. See Noah R. Feld-
man, Unresolved Tensions, 106 YaLE LJ. 229, 234 (1996) (reviewing DWORKIN, supra).

337 RoNaLD DwORKIN, A MATTER oF PrincIPLE 71 (1985).

338 Dworkin, supra note 310, at 1090.

339 Id

340 Id
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deeper and closer investigation of judicial excellence from their internal
point of view.3%!

The point of view Judge Posner adopts in his most recent book— Reflec-
tions on Judging—is exemplary in this regard.342 And his defense of Friendly
in that bock against Professor Adrian Vermeule’s assessment that “Friendly’s
contribution was not to enrich the theory of the law but to provide a living
model of lawyerly craft and good judgment” is illuminating.343 Contending
that “Vermeule’s assessment underrates Friendly,” Posner writes that “[m]any
of Friendly’s ideas, expressed either in his opinions or in his very influential
nonjudicial writings, were adopted by the Supreme Court, which having
done so got the credit for them.”4* Yet this response does not directly
counter Vermeule’s assessment; that the Supreme Court’s adopted many of
Friendly’s ideas does not show that Friendly enriched legal theory, but that
his hierarchical superiors valued those ideas as products of lawyerly craft and
good judgment. To show that Vermeule underrates Friendly, one would
need to argue instead that Vermeule underrates the lawyerly craft and good
judgment that he and others see in Friendly. Evidence that he may do so
appears in Vermeule’s formulation of “[t]he puzzle” about Friendly, namely
that he was brilliant and is lauded by prominent “hagiographers and cele-
brants,” but “it is actually a bit difficult to say what Friendly stood for, or what
ideas of general and lasting significance he contributed to law and legal the-
ory.”®#5 This is only a puzzle, of course, if one expects that a brilliant judge
should be expected to contribute “ideas of general and lasting signifi-
cance . . . to law and legal theory.”346

Vermeule may be right that “the reputations of judges such as Friendly
generally have a shorter halflife than the reputations of judges who offer
fertile theoretical ideas that can be distilled into formulas, theorems, and
pithy aphorisms.”347 But if he is right, it may well be because of the peculiar

341 Id.

342 PosNER, supra note 13. But ¢f. Kevin C. Walsh, Posner on Realist Judging, JOTWELL,
(Dec. 10, 2013), http:/ /courtslaw.jotwell.com/posner-on-realistjudging/ (contending that
the book’s chapters addressing theories of judicial restraint and interpretation “fit uneasily
into the book because Posner’s reduction of these ideas to judicial attempts to escape from
complexity are unconvincing”).

343 Adrian Vermeule, Local Wisdom, THE NEw RepusLic (Mar. 22, 2012), http://www
.newrepublic.com/book/review/henry-friendlysupreme-court-david-dorsen  (review of
DorskN, supra note 306).

344 POSNER, supra note 13, at 356,

345 Vermeule, supra note 343.

346 Id. Later in the review, Vermeule remains uncommitted in the “eternal competi-
tion between different models of what counts as good judging.” Id. In an earlier work,
Vermeule advocates “for both statutes and the Constitution, an interpretive decision-proce-
dure that leaves little room for judicial creativity, for the aesthetic rigors and rewards of
lawyerly guild-craft in its more baroque forms, and for the elaborate study of Supreme
Court decisionmaking.” ADRIAN VERMEULE, JUDGING UNDER UNCERTAINTY 285 (2006).

347 Vermeule, supra note 343,
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reputational preoccupations of the legal academy, where theoretical sophisti-
cation, even in judges, is more highly valued than good judgment.348

CONCLUSION

Nearly two centuries ago, the judgescholar Justice Joseph Story criti-
cized “collateral interpretation” of the Constitution derived from “theory”
and praised “the practical exposition of the government itself in its various
departments” for its resemblance to judicial exposition.34° Story was not
indulging in anti-intellectual peevishness. He was marking the difference
between constitutional theory in vacuo and constitutional exposition in a spe-
cific public, practical setting—the setting of the judicial office: “How light,
compared with these means of instruction, are the private lucubrations of the
closet, or the retired speculations of ingenious minds, intent on theory, or
general views, and unused to encounter a practical difficulty at every step!”350
What Justice Story had in mind was not a theory, but the disposition of judi-
cial excellence. We have suggested that the same is true of Judge Posner and
Judge Wilkinson.

Despite the occasional packaging, the critique of constitutional theory
offered by Judges Posner and Wilkinson as well as their own approaches are
not best understood as rivals to or replacements of existing constitutional
theory at all. When they write extrajudicially about constitutional law, they
are not dogs walking on their hind legs. They walk on all fours in developing
their own accounts of the good judge at work in constitutional cases. And
the insights derived from these accounts illuminate the need for further
reflection on the nature of judicial role and judicial duty within the Ameri-
can constitutional system. Their extrajudicial writings point toward the utility
of sources of nontheoretical insight into adjudication, including critical judi-
cial biographies, intellectual judicial histories, and other work in which
judges engage in self-reflection and situate their own thought in relation to
their peers, past and present.

Most especially, however, the dimensions of judicial role and judicial
excellence examined in this Article call for renewed attention to that most
conventional source of insight about adjudication: judicial opinions. Doctri-
nal mastery was once the primary function of legal academics. Doctrine’s fall
from academic grace may exacerbate the sense—perhaps it exacerbated
Chief Justice Roberts’s sense—that the practice of law is one thing, its aca-
demic study another. It is no doubt true that these are different activities
with different aims. But to the extent that academic work in constitutional
law may be useful for constitutional adjudication, this Article suggests that a
focus on the ways in which academic ideas about constitutional law translate
into actual opinions and doctrine is imperative. The best understanding of

348 Boudin, supra note 326.

349 JosepH STORY, COMMENTARIES ON THE CONSTITUTION OF THE UNITED STATEs § 408
(1833).

350 Id.
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judicial role and duty does not sit outside constitutional decisionmaking, but
instead emerges from careful and sustained attention to the practice of con-
stitutional judging itself.
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