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permitting nonpayment, and not the social value of payment. In
short, undifferentiated reliance on the policy favoring payment is
incoherent as a source of limits on the “fresh start,” and a more
precise definition of that policy simply duplicates the limits deriva-
ble from the nature of the “fresh start” policy itself. In neither
case does reference to the social value of payment make a helpful
contribution to the analysis.

D. The Bankruptcy Code’s “Fresh Start” and the Judiciary: By
Way of Summary, and an Example

1. The Theory of Discharge Under the Code

At bottom, the “fresh start” policy, at any given time, consists of
the empirical assumptions and normative judgments that underlie
the existing set of discharge rights. As outlined in the foregoing
description, the Bankruptcy Code’s vision of the “fresh start” is
built on a relatively narrow subset of the possible range of such
assumptions and judgments, and the considerations relevant to the
scope and limits of that policy are correspondingly limited. In par-
ticular, the central premise of the Code’s discharge rights is a cir-
cumscribed concern with the externalization to the social insurance
system of the costs of collections activity. That concern is attribu-
table in turn to the perceived tendency of consumer debtors to rely
excessively on self-insurance in credit decisions due to systematic
errors in judgment regarding risk-creating activity. Of the variety
of possible responses to those problems, the Code’s approach is an
indirect one, effectively compelling debtors to substitute for self-
insurance a minimum level of implicit insurance. This implicit in-
surance takes the form of the nonbargainable allocation to credi-
tors of a part of the risk of a change in the debtor’s circumstances.

The characteristic features of insurance, together with the un-
derlying concerns for externalities and judgment deficiencies, es-
tablish the framework within which particular aspects of the
Code’s “fresh start” are defined. Thus, the degree to which dis-
charge rights interfere with consumer insurance choices is defined
primarily by the extent to which self-insurance decisions are ex-
pected to result in the externalization of collections costs. Like-
wise, both the availability and the extent of the compelled insur-
ance are defined by the need to limit the adverse incentives or
moral hazard created by the existence of insurance. Those incen-
tives ordinarily take two forms: first, a decreased reliance on risk-
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reducing behavior in advance of a loss; and second, an increased
tendency at the time a claim is made to exaggerate either the exis-
tence of the peril insured against or the extent of the loss.

Under the Code, the first form of moral hazard is treated as rela-
tively insignificant. This reflects the empirical assumption that,
relative to credit, the risk-taking behavior and insurance decisions
of consumer debtors are not ordinarily affected by the existence of
discharge rights. The focus of predefault incentives, at least as to
contract debts, is the creditor. Acting as insurer, he is assumed to
afford a measure of unbiased risk estimation and hence more accu-
rate risk reduction in the form of limited credit extensions. At the
same time, discharge limitations addressed to the debtor’s preban-
kruptcy behavior are confined to circumstances, such as fraud or
malicious injury, in which there is stronger reason to believe that
incentive effects exist, or in which the debtor’s conduct would im-
pair the creditor’s efforts at risk evaluation and prevention. More-
over, even as to such liabilities, the effort to control prebankruptcy
behavior is limited to imposing the ordinarily greater cost of a
Chapter 13 proceeding as the price of relief.

Postdefault incentives, by contrast, are a central part of the
Code’s discharge structure. In that respect, the purpose for com-
pelling insurance and the subsidiary goal of limiting the second
form of moral hazard are intertwined, since claims can be charac-
terized as exaggerated or unnecessary only with reference to the
objective of limiting the externalization of collections costs. Ideally,
these postdefault concerns could be addressed by a precise defini-
tion of the insured peril in terms of the possibilities for externali-
zation (which is to say, by eligibility standards), and by post-
bankruptcy monitoring to reduce the opportunities for exaggerated
claims. That course is not available, however, due to the impossi-
bility of identifying with any precision the circumstances in which
collections costs are likely to be externalized. Instead, the Code re-
lies on the nature and extent of the available relief as a proxy for
express standards. Thus, the most important impact of the free-
dom from personal liability effected by the discharge is the preven-
tion of collection efforts against future income or the fruits of fu-
ture income, which efforts would otherwise be a chief source of
externalizable employment costs. Likewise, the relief extends to
other postbankruptcy conduct—employment discrimination, infor-
mal collections, reaffirmations, and governmental discrimina-
tion—that, as a matter of logic or experience, could be expected to
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result in postbankruptcy employment costs if left uncontrolled. By
contrast, the debtor’s existing assets are protected only to the min-
imum extent of the basic property covered by exemption rights.
Affording some degree of protection in that regard is essential to
making the discharge more attractive than unemployment. At the
same time, the requirement that the debtor surrender his existing
property beyond that level, coupled with other, nonmonetary costs
of bankruptcy, tends to render discharge attractive only to those
for whom the financial or other burdens of payment are particu-
larly severe. Finally, the Code excludes entirely from the scope of
relief a limited class of debts, family obligations and tax liabilities,
the discharge of which would externalize costs to the government
and neutralize the value of the discharge in reducing costs to the
social insurance system. Taken together, those costs and benefits
of resort to bankruptcy both define the effective coverage of the
compelled insurance and operate as a check on moral hazard in the
form of unnecessary or exaggerated claims (that is, bankruptcy pe-
titions by debtors for whom the possibilities of externalized collec-
tions costs are minimal).

2. An Illustration: “Substantial Abuse” Dismissal in Chapter 7

As the foregoing summary suggests, both the existence of the
discharge and its particular contours under the Code can be under-
stood as reflecting a coherent set of legislative assumptions and
judgments regarding consumers and their participation in credit
markets. An understanding of the substance of the Code “fresh
start” policy is of obvious value in understanding the purposes of
and relationships among the various rules regarding the availabil-
ity, scope, and effect of discharge rights under the Code. In addi-
tion, and more importantly from a practical standpoint, a sound
grasp of the detailed content of the “fresh start” policy is an essen-
tial tool in judicial administration of the discharge. Relative to the
Code or any other statute, of course, the judicial function ordina-
rily involves a task both more narrow and more complex than the
direct identification and enforcement of legislative policy. What
Congress enacted was the Bankruptcy Code, not a “Fresh Start
Policy Act” or a set of empirical assumptions and normative judg-
ments, and the usual means by which courts carry out bankruptcy
policy is the application of the statute according to its terms, em-
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ploying the conventional tools of statutory analysis.®¢

Within that conventional framework, the underlying theory of
discharge may be of distinctly subordinate consequence in the in-
terpretation of a large number of Code provisions. There remain,
however, a variety of contexts in which the general policy of the
Code provides the only sensible standard for choosing among oth-
erwise plausible but competing constructions of vague or ambigu-
ous statutory language.®®® Moreover, there are portions of the Code
in which vagueness or ambiguity shades into deliberate legislative
invitations to the use of undiluted policy judgments in judicial
framing of the contours of the discharge. The most recent addition
to this latter class of statutory provisions®*®—section
707(b)3"°—affords a valuable illustration not only of the central
significance of discharge theory in Code interpretation but also of
the means for integrating considerations of policy into the admin-
istration of particular Code provisions.

Section 707(b) states that ‘“on its own motion, and not at the
request or suggestion of any party in interest,” the bankruptcy
court may dismiss a Chapter 7 case filed by an individual debtor
“whose debts are primarily consumer debts,” if it finds that relief
would be “a substantial abuse of the provisions” of Chapter 7.3"*
The section also establishes notice and hearing requirements and a
“presumption in favor of granting the relief requested by the

367. See, e.g., Board of Governors of the Fed. Reserve Sys. v. Dimension Fin. Corp., 106
S. Ct. 681, 689 (1986) (“Invocation of the ‘plain purpose’ of legislation at the expense of the
terms of the statute itself . . . prevents the effectuation of congressional intent.”); TVA v.
Hill, 437 U.S. 153, 194 (1978) (“Once the meaning of an enactment is discerned . . . the
judicial process comes to an end.”). But see Balthazor v. Winnebago County, 36 Bankr. 656,
658 (Bankr, E.D. Wis. 1984) (although not within the literal scope of the then-existing list of
nondischargeable claims, see 11 US.C. § 523(a)(5) (1982 & Supp. IT 1984), liability for sup-
port under decree of paternity held nondischargeable as a matter of policy).

368. See, e.g., 11 US.C. § 523(a)(6) (1982) (nondischargeability of claims for “willful and
malicious” injury); 11 US.C. § 524(c)(6) (Supp. III 1985) (requirement for approval of reaf-
firmation by debtor not represented by counsel that agreement be “in the best interest” of
the debtor). The vagueness or ambiguity may not be apparent at first glance. See, e.g., Mid-
Atlantic Nat’l Bank v. New Jersey Dept. of Envtl. Protection, 106 S. Ct. 755 (1986) (trus-
tee’s duties regarding toxic waste sites); NLRB v. Bildisco & Bildisco, 465 U.S. 513 (1984)
(special standards for rejection of collective bargaining agreements) (modified in part by 11
US.C. § 1113 (Supp. III 1985)).

369. Another open invitation of the same class may be embodied in the “penumbra” of
the protection against discrimination, 11 US.C. § 525 (1982 & Supp. III 1985), as discussed
supra note 285,

370. Bankruptcy Amendments Act of 1984, supra note 7, enacting 11 US.C. § 707(b)
(Supp. III 1985).

371. Id.



150 UNIVERSITY OF RICHMOND LAW REVIEW [Vol. 21:49

debtor.”®™ As even a quick reading of the section suggests, there
are any number of interpretive issues that must be addressed in
the course of judicial efforts to apply its provisions to particular
cases.®® Chief among these is, of course, the question of when or in
what circumstances discharge would constitute a “substantial
abuse” of Chapter 7.

A degree of guidance as to the scope of that vague and undefined
language can be garnered from the statute itself and from its legis-
lative history. Thus, various comments in the House and Senate at
the time of enactment make it fairly obvious that the central legis-
lative concern was to limit Chapter 7 filings by debtors whose pro-
jected available income would be sufficient to pay some significant
portion of their debts if they filed under Chapter 13 instead.®™ A
concern with income as a measure of “abuse” is likewise evident in
the addition of an income and expense statement to the schedules
required to be filed in Chapter 7 cases,®® since that document
would appear to have no other use if it were not intended as the
basis for a section 707(b) inquiry. The section itself is the lineal
descendant of earlier proposals advocated by the consumer credit
industry that would have expressly conditioned the availability of
relief on the debtor’s “need” or on the insufficiency of his future
income.?”® Indeed, it seems to be generally conceded that a chief
impetus for the consumer bankruptcy amendments in the 1984 Act
was the claim of the consumer credit industry that discharge was
too accessible for debtors who had substantial income available to
them.®”” As enacted, however, the section significantly differs from
its predecessors by omitting the absence of financial need as an
express criterion for dismissal and in limiting the dismissal power
to Chapter 7 cases.’?

372. Id.

373. For example, when are a debtor’s debts “primarily consumer debts?” See In re
White, 49 Bankr. 869, 872-73 (Bankr. W.D.N.C. 1985) (debtor with single liability, a tort
judgment, not within § 707(b) since liability was not incurred for personal, family, or house-
hold purpose); In re Bryant, 47 Bankr. 21, 26 (Bankr. W.D.N.C. 1984) (whether debtor with
mix of business and personal debts falls within the section is not per se to be determined by
number or amount of each class). ’

374. See, e.g., 130 Cong. Rec. S8894 (daily ed. June 29, 1984) (remarks of Sen. Hatch); id.
H7497 (remarks of Rep. Brooks); id. H7499 (remarks of Rep. Anderson).

375. 11 US.C. § 521(a) (Supp. III 1985).

376. See, e.g., supra note 198. On the derivation from earlier proposals, see 130 Cong.
Rec. H7491 (daily ed. June 29, 1984) (remarks of Rep. Moorhead).

371. See, e.g., Morris, supra note 196, at 94-95; New Jersey Study, supra note 233, at
590-91; Rejoinder, supra note 171, at 1103; see also notes 170-71 and accompanying text.

378. Cf. Rejoinder, supra note 171, at 1103 (“the provisions adopted are pale and ambig-
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That background provides, if only tentatively, somewhat more
content to the “substantial abuse” question than the bare statu-
tory language imports. Congress, one can reasonably conclude, has
determined that, when a Chapter 7 petitioner’s income reaches a
certain level, it may be appropriate to depart from the general
principle that the debtor’s own decision to seek relief is the best
evidence of the necessity of discharge. When that is the case, the
debtor is to be denied the ability to choose Chapter 7, and is to be
left to obtain a discharge either under Chapter 13 or not at all.
Obviously, however, a focus on income as a primary test of “sub-
stantial abuse” serves only to begin the inquiry. In particular cases,
a number of questions still remain. What level of income, for ex-
ample, calls for a finding that the debtor’s choice of a Chapter 7
discharge would be a “substantial abuse?”%"® Is some level of in-
come alone a sufficient basis for such a finding, or must income be
examined with other factors?2®° Is excess income even a necessary
element of “substantial abuse,” or would a section 707(b) dismissal
be appropriate on other grounds, apart from income considera-
tions?2%! An answer to these and similar questions can hardly be
derived from the statute alone or from its legislative history.
Rather, whether and in what way the debtor’s income or other cir-
cumstances should operate to veto his choice of discharge gener-
ally, or of a Chapter 7 discharge in particular, can be determined
only by reference to the reasons for the existence of that choice in
the first place.

As suggested by the analysis summarized above, the deference
ordinarily accorded the debtor’s decision to seek relief is a function

uous reflections of the original . . . proposal”).

379. In re Grant, 51 Bankr. 385 (Bankr. N.D. Ohio 1985) (abuse found in part on ground
that surplus income sufficient to pay 68% of unsecured claims over five years); In re Ed-
wards, 50 Bankr. 933 (Bankr. S.D.N.Y. 1985) (threshhold income level for instituting in-
quiry is ordinarily surplus income sufficient to pay 100% of total indebtedness within three
years); see In re Bryant, 47 Bankr. 21 (abuse found in part on ground that debtor’s surplus
income was sufficient to pay 67% of unsecured loans over three years).

380. See In re Hudson, 56 Bankr. 415, 419 (Bankr. N.D. Ohio 1985) (court should take
into account available income together with circumstances leading to difficulties, debtor’s
behavior in the proceeding, and the like).

381. Compare In re Bell, 56 Bankr. 637, 641 (Bankr. E.D. Mich. 1986) (ability to pay is
“primary, if not exclusive” consideration) with In re Christian, 51 Bankr. 118, 121 n.3
(Bankr. D.N.J. 1985) (dictum that some forms of injustice or misconduct “could shock the
conscience of the court” and permit dismissal even if they do not “ris[e] to the level of a
ruling on dischargeability”); In re Edwards, 50 Bankr. 933, 937 n.3 (Bankr. S.D.N.Y. 1985)
(“future ability to pay is the proper focus” of § 707(b) and other forms of putative “abuse”
are immaterial).
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of the purpose of the discharge in limiting his need or incentive to
rely on the social insurance system. The debtor’s reliance may be
an involuntary result of coercive collections activity or a product of
the attractions of social insurance relative to the burdens of pay-
ment.?®? In either event, a debtor’s “need” for discharge is mea-
sured by the likelihood that continued enforcement of his debts
will lead to the externalization of payment or collections costs in
the form of social insurance costs. Reliance on the debtor’s choice
as conclusive of need reflects the uncertainties involved in accu-
rately identifying the circumstances in which externalization is
likely to occur, as well as an assumption that the financial and
other costs of bankruptcy are usually an adequate proxy for ex-
press standards.®®?

From that perspective, the appropriate focus under section
707(b) is the accuracy vel non of those two assumptions in any
given case. Thus, if the costs of collection or payment borne by the
debtor are so slight as to create no risk that he would find it neces-
sary or desirable to resort to social insurance benefits if bank-
ruptcy were unavailable, there is no social point to relief. In such
an instance, discharge would be an “abuse” not simply of Chapter
7, but of the Code generally. Likewise, even when the debtor’s cir-
cumstances appear to involve some degree of collections costs, the
cost of a Chapter 7 discharge may be insufficient to assure that the
debtor’s burdens are in fact severe enough to entail a risk of exter-
nalization. In such a case, one can speak of relief under Chapter 7
as a “substantial abuse,” in the narrower sense that the greater
cost of a Chapter 13 proceeding provides a more accurate test of
“need.”

The relevance of the debtor’s income to these considerations is,
of course, that the existence and extent of available income will
frequently have a direct effect on the extent of collections costs
and on the risk of externalization. A debtor whose expected income
substantially exceeds his liabilities is unlikely to forego that in-
come in favor of social insurance, even if left without the protec-
tions of discharge. Likewise, when a prospective Chapter 7 debtor’s
expected surplus income is large relative to the value of his nonex-
empt assets, the disparity gives reason to believe that his willing-
ness to bear the asset surrender cost of a Chapter 7 discharge is

382. See supra notes 306-09 and accompanying text.
383. See supra notes 307-09, 350-57 and accompanying text.
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not necessarily strong evidence of the severity of the collections
burdens that he would bear in the absence of discharge. A minimal
level of surplus income, on the other hand, suggests the contrary, .
both as to the likelihood of externalizable collections costs and as
to the reliability of the debtor’s choice. In that circumstance the
absence of an income cushion offers strong evidence that the
debtor’s burdens are likely to become social insurance costs, either
due to the impact of unpayable liabilities on his incentive to con-
tinue working or as a collateral consequence of aggressive collec-
tions activity.3®*

In each case, examination of the debtor’s income is useful in de-
termining whether the assumptions underlying the availability of
the discharge are sound. Of necessity, however, income considera-
tions can play only a part in such decisions. In particular, consider-
ation of income alone does not take into account the nonfinancial
costs of collections or of discharge. Thus, the situation of a debtor
with a substantial surplus of income over liabilities may nonethe-
less create, due to the nonfinancial costs of payment or collections,
a significant likelihood of externalizable employment costs. One
can, of course, imagine the somewhat extreme case of a debtor for
whom payment has become morally offensive,*®® but that is hardly
necessary. Even ordinary debtors with substantial income may be
largely incapable of personal financial management. Notwithstand-
ing (or perhaps because of) their surplus income, they will be sub-
ject to precisely the sort of repeated collections activity that tends
to have an adverse effect on employment.®®® Likewise, the costs of
a Chapter 7 discharge often include not only asset surrender but
also a variety of social, psychological, and moral burdens.’®” For
any given debtor, the combination of asset surrender and those
moral costs may be substantial. Thus, even when asset surrender
alone would be a weak check on the debtor’s “need” for relief, the
total cost of the Chapter 7 discharge might still be sufficient to
warrant a conclusion that the debtor’s payment or collections bur-
dens are in fact particularly severe and that the risk of externaliz-
able health, psychological, or employment costs is correspondingly
great.

384. See supra notes 278-79 and accompanying text.

385. Cf. Kronman, supra note 176, at 783-84, 785-86.

386. See, e.g., In re Edwards, 50 Bankr. 933 (married debtors with stable employment, a
combined income of $60,000 per year, and total debts of approxzimately $15,000 had none-
theless been unable to maintain payments scheduled through a credit counseling agency and
several creditors had recently resorted to wage garnishment for payment).

387. See supra notes 350-57 and accompanying text.
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As these considerations suggest, the determination whether to
grant a debtor’s request for discharge under Chapter 7 must be
made not only on the basis of the debtor’s income level but also in
view of the relative costs to the debtor of Chapter 7, Chapter 13,
and outright dismissal. It is, after all, those factors that are rele-
vant to whether the debtor’s situation corresponds to the assump-
tions underlying the availability of discharge rights. At the same
time, the analysis described in the preceding sections leads to a
conclusion that considerations other than relative costs and the
debtor’s income should play little if any part in resolving “substan-
tial abuse” questions.

The statutory standard is, to be sure, markedly vague. This is a
characteristic that has led some courts to suggest that “substantial
abuse” dismissal would be proper for any of a variety of reasons: as
a response to the debtor’s misbehavior in the proceeding (by the
filing of inaccurate income schedules, for example);**® or on the ba-
sis of the causes of the debtor’s financial difficulties (‘“unforeseen
calamity” versus “a high lifestyle”),*®® the offensiveness of his mo-
tives or prebankruptcy conduct,?*° his putative need for the “cura-
tive” discipline of a Chapter 13 proceeding,®! or the equities of
particular debts.?*? Even as a matter of routine statutory construc-
tion, however, reliance on at least some of those considerations is
unsupportable. The debtor’s misbehavior in the proceeding itself,
for example, is a matter addressed in detail by the grounds for de-
nial of discharge under section 727%?* as well as by the provision
for dismissal on account of “unreasonable delay” under section
707(a),*®* each of which establishes specific requirements for deny-
ing relief. An application of section 707(b) to punish misconduct
that almost but not quite reaches the standards set out in those
sections would, of course, render the standards pointless.®*® Simi-
larly, to the extent that particular claims are to be accorded special
treatment in Chapter 7, they are provided for in the exceptions to

388. See, e.g., In re Grant, 51 Bankr. 385; In re Bryant, 47 Bankr. 21.

389. See, e.g., In re Grant, 51 Bankr. 385.

390. See, e.g., In re Bryant, 47 Bankr, 21.

391. See In re Grant, 51 Bankr. 385.

392. See, e.g., In re Christian, 51 Bankr. at 121 n.3 (dictum); In re Reynolds, 49 Bankr. 51
(Bankr. D.N.H. 1985) (dictum).

393. 11 US.C. § 727(a) (1982 & Supp. III 1985).

394. Id. § 707(a).

395. See In re Edwards, 50 Bankr. at 937 n.3 (Abram, J., dictum).
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discharge under section 523.%°¢ Since the very point of the Chapter
7 discharge is relief from debts not listed in section 523, one can
hardly characterize such relief as a “substantial abuse” of Chapter
7.2°7 Indeed, a use of section 707(b) to protect the holders of par-
ticular dischargeable claims, however appealing they may be, ap-
pears to be incompatible with section 707(b) itself, which provides
that dismissal may not be ordered “at the request or suggestion of
any party in interest.”®® That denial of standing strongly suggests
that creditors lack any cognizable interest in the outcome of the
“substantial abuse” inquiry.

The inconsistency of the remaining considerations with the pol-
icy underpinnings of the discharge itself is fairly plain, although
the statute is less clear. That is particularly true of dismissals pre-
mised on the debtors’ prebankruptcy “exorbitant lifestyle”*®® or
their failure to display “a sincere resolve to tighten their belts.”4%°
As described above, the very existence of a nonwaivable discharge
is predicated in part on the perception that ex post consequences
afford little utility as a prebankruptcy incentive for debtor caution
in incurring credit obligations.*** At least relative to contract debt,
the focus of the Code is on providing an incentive to creditors to
undertake preventive activities.*°? In that context, a denial of relief -
intended to punish the debtor’s lack of care has counterproductive
incentive effects, since it does nothing to ameliorate the risk of ex-
ternalized collections costs and it dilutes creditors’ incentives to
limit risk-creating credit extensions.

Nor is consideration of prebankruptcy conduct warranted by the
differential moral appeal of the “unfortunate victim” as opposed to
the “extravagant” wastrel, or by the supposed rehabilitative value
of the greater financial discipline involved in a Chapter 13 pro-
ceeding.*®® As described above, the situation of the “victim” who
fails to insure against external events is not fundamentally differ-
ent from that of the borrower with a taste for highly leveraged con-
sumption. Both situations involve excessive reliance on self-insur-
ance, and both are the product of the same deficiencies in

396. 11 US.C. § 523(a) (1982).

397. See In re White, 49 Bankr. 869.

398. 11 US.C. § 707(b) (Supp. III 1985).

399 In re Bryant, 47 Bankr. 21.

400. In re Grant, 51 Bankr. 385.

401. See supra note 263 and accompanying text.

402. See supra note 279.

403. See, e.g., In re Grant, 51 Bankr. 385; In re Bryant, 47 Bankr. 21.
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judgment regarding risk.*** Moreover, in neither case can one rea-
sonably expect the structured aspects of a Chapter 13 proceeding
or other “rehabilitative” efforts to have much impact on the far
side of discharge.*® In the absence of a rehabilitative effect, of
course, dismissal as a response to the debtor’s prebankruptcy lifes-
tyle still retains its counterproductive consequences relative both
to externalization and to the creditors’ prebankruptcy incentives.

The foregoing considerations suggest, then, the appropriate line
of inquiry under section 707(b). The central question is the
debtor’s “need” for relief, in the sense that discharge is appropri-
ate to limit the externalization of collections costs to the social in-
surance system. As an initial matter, “substantial abuse” dismissal
is thus appropriate in cases in which the court is convinced that
the debtor’s liabilities will create neither a disincentive to employ-
ment nor any risk of employment loss or of significant psychologi-
cal or health costs due to collections activity. This determination
will most frequently rest in large part on the level of the debtor’s
surplus income, since a debtor capable of fully paying his debts in
the short term is ordinarily not likely to be a voluntary or involun-
tary candidate for social insurance as a result of those minimal
burdens. In that context, the appropriate measure of a high sur-
plus income is a capacity for full payment in the relatively short
term (a year or less, for example), since an ability to rapidly elimi-
nate debts is what gives assurance that the debtor’s situation in-
volves no risk of externalization.**® But even a high surplus income
is not itself a sufficient basis for a finding of “substantial abuse.”
Because the risk of externalization is also affected by the non-
monetary burdens of payment, a determination that discharge is
not needed must also rest on the absence or insignificance of those
nonmonetary burdens in the particular case. Thus, even for a high-
surplus debtor, the absence of indicia of nonmonetary costs, such

404. See supra note 297 and accompanying text.

405. See supra notes 316-17 and accompanying text.

406. Likewise, in this context, the amount of income that constitutes “surplus” (i.e., the
amount regarded as available for payments to creditors) should be measured by the debtor’s
actual spending habits and not on the basis of what would be “reasonably necessary” for his
support, since the central question is what can be expected to happen if the debtor is left to
his own devices outside bankruptcy. If full payment in the short term would require an
alteration in lifestyle, then the debtor would in fact bear some degree of payment or collec-
tions burden, and dismissal on the ground that no such burden exists would be unwar-
ranted. At the same time, of course, a dismissal to obtain the greater assurance of Chapter
13 costs might nonetheless be appropriate in such a case, as described infra notes 408-13
and accompanying text.
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as a history of financial mismanagement or recent collections activ-
ity directed to earnings, should be a condition precedent to
dismissal.*%?

Short of a determination that there is no risk of externalization,
“substantial abuse” dismissal may also be appropriate where the
cost to the debtor of a Chapter 7 proceeding is so low relative to
his surplus income that his decision to seek relief cannot be taken
as a reliable indicator that his debt burdens are severe enough to
involve a risk of externalization. In that context, the point of dis-
missal is only to deny Chapter 7 relief and not to preclude dis-
charge altogether. Thus, the pertinent considerations are subtly
but significantly different. First, because the intended effect is to
substitute the greater cost of a Chapter 13 proceeding as a test of
“need,” dismissal in the absence of the circumstances described in
the preceding paragraph would be appropriate only when relief is
in fact available to the debtor by way of Chapter 13.4°® At a mini-
mum, that means that the debtor must be eligible to proceed
under Chapter 13, but one must also be able to conclude that a
Chapter 13 plan would be confirmed and successfully carried
out.*®® Second, because the focus is on the reliability of Chapter 7

407. Because a dismissal in this context is based on the premise that the debtor will not
or cannot avail himself of relief by way of Chapter 13, the possible role of bankruptcy pro-
tections in limiting nonmonetary costs (as, for example, the effect of the automatic stay in
preventing garnishment) cannot be taken into account, as it might be if the decision were
premised on the availability of Chapter 13 relief.

408. See In re Mastroeni, 56 Bankr. 456 (Bankr. S.D.N.Y. 1985); In re Edwards, 50
Bankr, 933; In re White, 49 Bankr. 869. At least one court has held that dismissal ought not
to turn on the availability of Chapter 13 relief, since a debtor can respond to the dismissal
by filing under Chapter 11. See also In re White, 49 Bankr. at 874-75, ¢f. In re Moog, 774
F.2d 1073 (11th Cir. 1985) (individual consumer debtor may file under Chapter 11). As de-
scribed by the court in In re Mastroeni, however, the technical availability of Chapter 11 is
meaningless in this context. Because a consumer debtor’s chief asset, his income, would not
be property of the Chapter 11 estate, “an individual consumer’s Chapter 11 plan would not
differ much from a Chapter 7 liquidation,” and creditors could be expected to seek conver-
sion to Chapter 7 in fairly short order. In re Mastroeni, 56 Bankr. at 459. Compare 11 US.C.
§ 541(a) (1982 & Supp. III 1985) with 11 US.C. § 1306(a) (1982).

409. See In re Edwards, 50 Bankr. 933. In that respect, one must take into account the
high failure rate among even fully voluntary Chapter 13 plans at a time prior to the enact-
ment of the present rigorous payment requirements. See supra note 2. That experience
strongly suggests caution in reaching the conclusion that a debtor who prefers to be in
Chapter 7 will have the incentive and ability to carry out a three-year regimen of living
within the “reasonably necessary” budget imposed by Chapter 13. Nor is it a particularly
sound answer to that difficulty to suggest that the act of rendering Chapter 7 unavailable
will add to the debtor’s incentive to succeed in Chapter 13. As noted by Judge Abram, it can
as easily “encourage debtors in need of bankruptcy relief to delay filing and possibly incur
further debts they will ultimately prove unable to pay” under either Chapter. In re Ed-
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costs as a proxy for “need,” there must be reason to believe that
the debtor’s decision to seek discharge does not actually reflect se-
vere debt burdens. This would be true in cases where the debtor’s
surplus income, while perhaps not sufficient for full payment of his
debts in the short term, nonetheless comes close to meeting that
measure.*'® Third, there must be some significant added value of
Chapter 13 over Chapter 7 in providing assurance of “need.” Of
course, the cost to the debtor of a Chapter 13 discharge will ordi-
narily be greater than his costs under Chapter 7,#*! and in that
sense Chapter 13 will almost inevitably provide some greater assur-
ance that the debtor’s payment or collections burdens are substan-
tial. But that greater assurance may be of comparatively little
added value if the debtor’s Chapter 7 costs, financial or otherwise,
are themselves substantial already.

Thus, a finding of “abuse” requires not only a high income-to-
debt ratio but also the absence or insignificance of Chapter 7 costs
to the debtor in the case at hand. Conversely, in any case where
the likelihood of externalizable collections costs is apparent, as
where the debtor has been the subject of repeated collections ef-
forts, or in which the Chapter 7 discharge entails significant costs
to the debtor,*'? whatever the level of his income, there is no rea-

wards, 50 Bankr. at 941 n.10. For that reason, one must be confident that the debtor will in
fact use Chapter 13 if denied relief under Chapter 7.

410. See, e.g., in re Edwards, 50 Bankr. 933 (ability to pay 100% of debts within three
years, employing Chapter 13 “disposable income” test). As Edwards suggests, a hypothetical
Chapter 13 plan affords a useful starting point, both in assessing the relevance of Chapter
13 feasibility, see supre notes 408-09 and accompanying text, and in estimating the exis-
tence of an income cushion that raises doubts as to the likelihood of the debtor’s resort to
social insurance benefits. When the Chapter 13 “disposable income” standard is used for the
latter purpose, however, the appropriate focus is on surplus income as a measure of need,
rather than on that income as a source of repayments to creditors. For that reason, it should
be immaterial whether a hypothetical Chapter 13 plan would or would not produce “mean-
ingful” or “substantial” payments to creditor. See, e.g., In re Bell, 56 Bankr. at 641. Even if
“meaningful payments” can be made, the debtor’s Chapter 7 costs may still be substantial
and thus sufficient to evidence “need.” Conversely, and far less likely, even if “meaningful
payments” are not an expected outcome of a hypothetical Chapter 13 case, the debtor’s
surplus may still be large relative to his Chapter 7 costs, and those costs may be sufficiently
small as to raise doubts about “need.” The point is that the debtor’s surplus income is
relevant, not because of its attractions to creditors, but because its size (relative to both his
Chapter 7 costs and the amount of his debts) is a valuable indicator of whether his indebt-
edness creates a risk of employment loss or other externalizable collections costs.

411. See supra note 295,

412. Thus, for example, a debtor with substantial nonexempt assets, or one whose exempt
property is largely subject to nonavoidable security interests, may already be paying a high
price for the Chapter 7 discharge, a price that may in itself evidence the existence of signifi-
cant payment or collections burdens beyond the monetary value of the property.
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son to doubt the accuracy of the debtor’s choice as reflecting the
existence of substantial payment or collections burdens. There is
thus no reason to require the further assurance of Chapter 13 costs
as a test of “need.”

As may be apparent, both lines of “substantial abuse” inquiry
involve common elements. Prime among those is the need to iden-
tify with precision both the particular assumptions underlying the
ordinary rule of deference to the debtor’s choice and the considera-
tions that are material to deciding the accuracy of those assump-
tions in the case at hand. In addition, the inquiry requires a sensi-
tivity to the role of nonmonetary costs and benefits in deciding
whether a particular debtor’s choice is in fact compatible with
those assumptions.*!® In that regard, there is room for a substantial
measure of judicial skepticism, or perhaps humility, regarding the
judicial capacity to make accurate individual assessments of the
present or predicted effects of indebtedness on any given debtor’s
“need” for the relief afforded by the discharge. As suggested above,
the general accessibility of the discharge is in large measure a
product of the uncertainiies inherent in the making of such assess-
ments, and reflects a legislative decision to err on the side of re-
lief.** The power conferred by section 707(b) does not obviate, but
rather enhances, the role of caution in making firm judgments as
to the likely health, psychological, or employment costs of indebt-
edness in individual cases. As is suggested in part by the statutory
presumption “in favor of granting the relief requested by the
debtor,”#*® the debtor’s own choice, whether of discharge generally
or of Chapter 7 in particular, remains a valuable indicium of
“need.” A decision to override that choice should be made only
when one, having taken into account the inherent limits of human
judgment, can nonetheless remain confident as to the accuracy of
that judgment in the case at hand.

IV. Concrusion

The approach suggested above is by no means limited in its rele-
vance solely to section 707(b) or to other provisions of the Bank-

413. See, e.g., In re Edwards, 50 Bankr. 933.

414, See supra note 306-09 and accompanying text. For a recent and quite remarkable
example of blithe unconcern for the limits of one’s predictive powers, see In re Bell, 56
Bankr. at 642-43 (Chapter 11 plan deemed feasible for community college teacher on termi-
nal contract, since in court’s view “he likely will not be unemployed for very long”).

415. 11 US.C. § 707(b) (West Supp. III 1985).
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ruptcy Code in which Congress has deliberately legislated with a
view to the judicial identification and enforcement of underlying
policies. In any context in which policy is a controlling factor in
the choice among plausible interpretations, faithful administration
of the Code requires a clear and precise idea of what is provisions
are designed to accomplish. Such catch phrases as “fresh start”
and “honest but unfortunate” (or, for that matter, “externaliza-
tion” and “social insurance costs”) can be useful as shorthand la-
bels summarizing the complex of values and assumptions that
shape the discharge. They become dangerous, however, when they
constitute not summaries of, but substitutes for analysis. As de-
scribed in Part II, it is possible to imagine a host of values that
might be taken into account in framing discharge policy. The
description in Part III suggests the particular vision of the relevant
considerations that appears to be embodied in the Code as it ex-
ists. The interpretive theory described is not, of course, a universal
solvent for all problems of Code interpretation. But to the extent
that it emphasizes the importance of asking questions about the
assumptions underlying the Code, and to the extent that it offers
plausible answers to some of those questions, the description will
have served a useful purpose.



