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Popp and Crockett: Navigating the Intersection of Mckinney-Vento and Idea

NAVIGATING THE INTERSECTION OF MCKINNEY-VENTO
AND IDEA

Dr. Patricia A. Popp* & Martha Crockett*

Patricia A. Popp, Ph.D. is Virginia’s state coordinator forthe education of homeless children and
youth, a clinical associate professorat the William & Mary Schoolof Education,and a liaison to Virginia’s
Department of Social Services for educational stability of students in foster care. She received her
doctorate in Educational Policy and Planning from William & Mary. Her research interests include
students experiencing homelessness and high mobility and students with disabilities. Her publications
include Students on the Move and Reading on the Go for the National Center for Homeless Education
(NCHE) and West Meets East forthe Association for Supervision and Curriculum Development (ASCD).
She has presented in the areas of highly mobile and homeless students, classroom managem ent, and
teacher effectiveness. Pat is a past president of the Virginia Council for Learning Disabilities and the
National Association for the Education of Homeless Children and Youth.

™ Martha Crockett isa doctoralcandidate in the K-12 Educational Policy, Planning, and Leadership
program at William & Mary. She has transitioned from a graduate assistant to a fulltime research and
community development specialist for Project HOPE-Virginia. Before coming to Williamsburg, Martha
worked asa French teacherfor nine years. She completed her undergraduate studiesin French and Latin
and a Master’s in Education, with a focus on Social Foundations of Education.
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ABSTRACT

Students with disabilities who are also experiencing homelessness face
compounded challenges related to attending and participating in school.
These children and youth are provided educational protection through two
federal laws: the 2004 “Individuals with Disabilities Education Act” (IDEA)
and the McKinney-Vento (MV) Education of Homeless Children and Youth
(EHCY) program. It is the responsibility of educators, school personnel, and
families to carefully navigate the dual mandates in order to ensure equitable
educational opportunities, while also meeting the unique needs of each
student. The purpose of this article is to offer a foundation for understanding
the intersection of the two laws and for effectively implementing them to
deliver appropriate services and resources to students. First, an overview of
the combined impact of disability and homelessness on students, as well as
of the EHCY program, is provided. Then, the key areas of intersection of the
two laws are articulated through Virginia-specific examples, in addition to
relevant court cases. Finally, intersectionality considerations related to the
improvement of service coordination for this population of students are
offered.

INTRODUCTION

Supporting equitable school experiences for students with disabilities who
also experience homelessness (hereinafter, “SWDEH”) requires careful
coordination and collaboration among educators, other school personnel, and
families. SWDEH are provided educational protection through two federal
laws: the 2004 “Individuals with Disabilities Education Act” (IDEA) and the
McKinney-Vento (MV) Education of Homeless Children and Youth (EHCY)
program.l In order to simultaneously implement the requirements of these
statutes, experts must navigate dual mandates that focus on different
priorities and safeguards, while also maintaining a child-centered focus on
the unique needs of each student.?

Although there are some requirements for coordination and referrals for
young children (birth to ages two or three) that intersect with IDEA Part C,
McKinney-Vento mandates primarily focus on students eligible to attend

! EHCY is part of the “McKinney-Vento Homeless Assistance Act” (McKinney-Vento) but
reauthorized as part of the Elementary and Secondary Act, most recently known as the 2015 “Every
Student Succeeds Act.” EHCY is commonly referred to as “McKinney-Vento” by educatorsand homeless
service providers. See Every Student Succeeds Act, 20 U.S.C. § 6301 et seq. (2015); Individuals with
Disabilities Education Act, 20 U.S.C. § 1400 et seq. (2004).

2 20U.S.C. §1400 et seq; see 20 U.S.C. § 6301 et seq.
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public schools.3 Therefore, most of this article will address school-age
children receiving special education services through Individualized
Education Programs (IEPs), who are in unstable living conditions.

Part | of this article highlights the combined impact of disability and
homelessness on students. Part 1l provides a brief overview of the EHCY
program under McKinney-Vento. Part Ill identifies the key areas of
intersection between IDEA and McKinney-Vento through examples from
Virginia and illustrates how the laws may be navigated simultaneously. Part
IV follows with summaries and implications of relevant court cases. Finally,
Part V includes a selection of intersectionality considerationsto improve the
coordination of services for this population of students.

I. THE IMPACT OF DISABILITY AND HOMELESSNESS

In comparison with their peers, SWDEH can face increased risks related
to poverty, poor mental and physical health, vulnerabilities related to
violence and abuse, and educational disruptions. 4 Certain adversities
associated with homelessness, such as health problems, hunger and poor
nutrition, traumatic experiences, and absenteeism, can negatively impact
these students. These adversities affect students’ participation in school, their
physical and emotional well-being, and ultimately their academic
achievement.® In some instances, students with disabilities may be more
likely to experience homelessness, and in others, instances of homelessness
can contribute to developmental delays and special education eligibility.8

Despite SWDEH being identified for special education at greater rates
than their stably housed peers, these students may receive inappropriate
services when misdiagnosed.” Some barriers that these students face due to
trauma and high mobility (i.e. frequent residential moves) can delay
identification and evaluation for special education services. 8 Further,
incomplete or delayed educational records and chronic absenteeism can make

3 McKinney-Vento Act, 42 U.S.C. § 11431 (2015); see 20 U.S.C. § 1431 et seq. (2004).

4 See NAT’L CTR. FOR HOMELESS EDUC., SUPPORTING STUDENTS EXPERIENCING HOMELESSNESS
WHO HAVE DISABILITIES: FEDERAL PROVISIONS TO INCREASE ACCESS AND SUCCESS 1 (2022).

5 See LYNDA THISTLE-ELLIOTT, NAT’L. CTR. FOR HOMELESS EDUC., RESEARCH SUMMARY:
SUPPORTING HOMELESS CHILDREN AND YOUTH THROUGH PROACTIVE AND POSITIVE BEHAVIOR
MANAGEMENT AND INTERVENTION PRACTICES 3-4 (2014).

®  See NAT’L CTR. FOR HOMELESS EDUC., supra note 4.

” American Almanac of Family Homelessness 2015, INST. FOR CHILD., POVERTY, &
HOMELESSNESS (Sept. 1, 2015), https://www.icphusa.org/reports/american-almanac-of-family-homeless
ness-2015/.

8 See NAT’L CTR. FOR HOMELESS EDUC., supra note 4, at 1-2.
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it difficult for educators to develop and implement IEPs.® These obstacles
contribute to negative academic outcomes, such as repeating grades or
performing poorly on state assessments. 10 Given the well-researched
correlation between increased educational attainment and better health and
socioeconomic outcomes for adults, it is imperative that educators develop
and engage in effective processes to identify and provide appropriate services
for SWDEH. 1

Il. THE BASIC EDUCATIONAL REQUIREMENTS OF MCKINNEY-VENTO

Federal legislation to ensure students experiencing homelessness have
access to education and opportunities for school stability began with the
passage of the Stewart B. McKinney Homeless Assistance Act in 1987.12
Since the early 1990s, the section known as the “Education for Homeless
Children and Youth program” (EHCY) has been reauthorized as part of the
“Elementary and Secondary Education Act,” and currently is Title IX, Part
A, of the “Every Student Succeeds Act.”13 McKinney-Vento requires every
state to appoint a state coordinator for the education of homeless children and
youth and every local education agency (LEA) to have a McKinney-Vento
liaison. 1 Contact information for liaisons must be posted on the state
department of education’s website.15

Students experiencing homelessness must be identified, immediately
enrolled in school, and given the option to remain in the same school (“school
of origin”) even when a move due to housing instability changes attendance
zones, provided it is in the student’s best interest.16 Unlike IDEA, there are
no federal or state regulations associated with McKinney-Vento.
Practitioners must rely on the language in the statute, the U.S. Department of
Education’s (ED) Non-regulatory Guidance (2018), and technical assistance

°  American Almanac of Family Homelessness 2015, supra note 7.
0 d.

11 Kati Haycock, The Education-Health Link: Why Successin School Mattersto Health Throughout
Life, NASN SCH. NURSE, May 2010,at 161; Anna Zajacova & Elizabeth M. Lawrence, The Relationship
Between Education and Health: Reducing Disparities Through a Contextual Approach, 39 ANN. REV. OF
PUB. HEALTH 273, 275 (2018).

2 THE NAT'L CTR. FOR HOMELESSNESS EDUC., HOMELESS LIAISON TOOLKIT 3 (2020).

¥ NAT'L CTR. FOR HOMELESSNESS EDUC., ADVANCING EQUITY IN HOMELESS EDUCATION:
SERVING STUDENTS IN HISTORICALLY UNDERSERVED POPULATIONS (2023), https://nche.ed.gov/wp-
content/uploads/2023/09/Historically-Underserved-Populations.pdf.

“ 42 USC. §11432(d)(3) (2015); 42 U.S.C. § 722(g)(1)Q)(ii); 42 USC § 11432(g)(1)(J)(ii).
5 42 US.C. § 722(g)(6)(B); 42 U.S.C. § 11432()(6)(B).
16 42 US.C. § 722(9)(3)(A)-(C); 42 US.C. § 11432(g)3)(A)-(C).
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from the National Center for Homeless Education (NCHE)—the ED-funded
technical assistance center for homeless education.” Additionally, limited
examples of case law and non-profit organizations, such as SchoolHouse
Connection (SHC) and the National Association for the Education of
Homeless Children and Youth (NAEHCY), offer examples and resources
that can inform McKinney-Vento implementation.18

The definition of homelessness, for education purposes, is the broadest of
any federal agency and includes a variety of living situations. Under § 725(2)
of McKinney-Vento, the term “homeless children and youths”:

A. means individuals who lack a fixed, regular, and adequate nighttime
residence; and

B. includes—

(i) children and youthswho are sharing the housing of other persons due
to loss of housing, economic hardship, or a similar reason; are living in
motels, hotels, trailer parks, or camping grounds due to the lack of alternative
adequate accommodations; are living in emergency or transitional shelters;
or are abandoned in hospitals;

(if) children and youthswho have a primary nighttime residence that is a
public or private place not designed for or ordinarily used as a regular
sleeping accommodation for human beings;

(iii) children and youths who are living in cars, parks, public spaces,
abandoned buildings, substandard housing, bus or train stations, or similar
settings; and

(iv) migratory children (as such term is defined in section 1309 of the
Elementary and Secondary Education Act of 1965) who qualify as homeless
for the purposes of this subtitle because the children are living in
circumstances described in clauses (i) through (iii).1°

A special subgroup of students who are homeless are those living without

17 See NAT’L CTR. FORHOMELESS EDUC,, https://nche.ed.gov/ (last visited Feb. 1, 2024); Education
for Homeless Children and Youths Program Non-Regulatory Guidance: Title VII-B of the McKinney-
Vento Homeless Assistance Act, as Amended by the Every Student Succeeds Act, U.S. DEP'T OF EDUC.
(July 26, 2016), https://oese.ed.gov/files/2020/07/160240ehcyguidanceupdated082718.pdf.

8 See, e.g., G.S. v. Rose Tree Media School District, 914 F.3d 206, 210-11 (3d Cir. 2018)
(interpreting the meaning of “homeless children and youths” within the McKinney-Vento Act);
McKinney-Vento Act: Quick Reference, SCHOOLHOUSE CONNECTION (Sept. 1,2023), https://schoolhouse
connection.org/mckinney-vento-act/; The McKinney-Vento Act and Title | Part A, as Amended by the
Every Student Succeeds Act of 2015, NAT’L ASS’N FOR THE EDUC. OF HOMELESS CHILD. & YOUTH,
https://naehcy.org/essa/ (last visited Feb. 2, 2024).

1 42 US.C. § 725(2); 42 U.S.C. § 11434(a)(2).
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their parents or guardians.?’ An unaccompanied homeless youth (UHY) is “a
homeless child or youth not in the physical custody of a parent or guardian.”?!
An UHY includes runaways, children and youth abandoned by their parents,
and those that are told they can no longer live at home and are forced to
leave.22 These young people may be preschoolers abandoned by parents or
youth over eighteen that have not yet graduated from high school.22 UHY
have specific rights under McKinney-Vento, including the right to immediate
school enrollment without a guardian’s signature and to be informed of their
rights under the statute, which can be communicated by the local homeless
liaison or other school district personnel through brochures and one-to-one
conversations.

Prior to the COVID-19 pandemic, public schools across the United States
identified as many as 1.5 million students experiencing homelessness
annually. 24 Following significant decreases in identification during the
pandemic, publicschools across the United States identified over 1.2 million
students experiencing homelessness in 2021-2022.25 This isabout 2.4% of all
studentsenrolled in public schools. Students with IEPs accounted for twenty
percent of the total homeless count, in contrast with fifteen percent of the
general population.2

I11. KEY POINTS OF INTERSECTION BETWEEN MCKINNEY-VENTO AND
IDEA

Intersectionality must be considered when students are experiencing

2 See NAT’L ASS’N FOR THE EDUC. OF HOMELESS CHILD. AND YOUTH, Higher Education
Unaccompanied Homeless Youth Tip Sheet, https://www.cceh.org/wp-content/uploads/2018/09/SPOC-
Homeless_Youth_Tip_Sheet-NAEHCY .pdf.

2 42 U.S.C. §11434(a)(6).

2 See NAT’L ASS’N FOR THE EDUC. OF HOMELESS CHILD. AND YOUTH, supra note 20.

2 See e.g., Supporting the Education of Unaccompanied Students Experiencing Homelessness,
NAT’L CTR. FOR HOMELESS EDUC. 2 (2017), https://nche.ed.gov/wp-content/uploads/2018/10/youth.pdf
(providing examples of how youth become unaccompanied and explaining that children of all ages can
qualify as an unaccompanied youth).

% See Student Homelessness in America School Years 2019-20 to 2021-22, NAT’L CTR. FOR
HOMELESS EDUC. 4 (2023), https://nche.ed.gov/wp-content/uploads/2023/12/SY-21-22-EHCY-Data-
Summary_FINAL.pdf.

% Seeid.

% National Overview, NAT'L CTR. FOR HOMELESS EDUC. AT SERVE, https://profiles.nche.
seiservices.com/ConsolidatedStateProfile.aspx (last visited Jan. 20, 2024) (children with IEPs made up
twenty percent of totalhomeless count for the 2021-2022 year); Preprimary, Elementary, and Secondary
Education: Students with Disabilities, NAT'L CTR. FOR EDUC. STAT. (May 2023), https://nces.ed.gov
/programs/coe/indicator/cgg/students-with-disabilities (studentswith 1EPs count forfifteen percent of the
general population in public schools in 2021-2022).
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homelessness and have a disability that requires special education. Exploring
data to understand the current context and addressing the legal intersections
(including advisory representation, IDEA “Child Find” and McKinney-
Vento identification, immediate enroliment and IEP-driven services, student-
centered decision making, and special considerations for unaccompanied
youth) can provide a baseline to document improved outcomes and improve
support for this subpopulation of students.

A. Using Data to Inform Practice

Disaggregating data for these students is not federally mandated; however,
it is critical to making informed, data-driven decisions.?” Oftentimes, school
and district administrators, as well as politicians, offer statistics about student
enrollment and achievement, which can be misleading if the statistics
provided refer to the general student population. When scholars and
practitioners disaggregate data, or break it down into individual and
overlapping reporting categories, they establish a clearer depiction of where
students in minority groups or disadvantaged situations are, and how they are
doing personally and academically.

i. Incidence Data

Comparing state and local incidence and achievement data to national
trends can lead to important discussions around policies and practices. Are
there local education agencies (LEAs) where students with disabilities are
significantly over- or under-identified? Are the differences reasonable? What
do these data suggest about current practices to implement McKinney-Vento
and IDEA in those communities? In Virginia, the state rates are consistent
with national trends.28 Virginia has begun analyzing LEA data to determine
where state support may be needed. 2° Figure 1 provides a visual
representation at the school division level and compares the percentage of
students with IEPs to the total population of students experiencing

2 See 20 US.C.A. § 1416 (a)(3) (West) (IDEA does not include students with IEPs experiencing
homelessness as a priority area for monitoring); see also Christine Pitts, Why Disaggregated Data and
Radical Transparency Are Critical for Schools’ Pandemic Recovery Efforts, MATHEMATICA BLOG (Oct.
11, 2023), https://www.mathematica.org/blogs/why-disaggregated-data-and-radical-transparency-are-
critical-for-schools-pandemic-recovery-efforts.

% See Virginia Summary Statements, NATION'S REP. CARD (2022),
https://www.nationsreportcard.gov/profiles/stateprofile/overview/VA?cti=PgTab_Findings&chort=1&su
b=MAT&sj=VA&fs=Grade&st=MN&year=2022R3&sg=Gender%3A%20Male%20vs.%20Female&sg
v=Difference&ts=Single%20Year&sfj=NP (comparingaverage mathematics, reading,and science scores
of Virginia grade 4 and 8 public school students with average scores of all public school students in the
nation).

2 gSee Samantha Hollins, Assistant Superintendent of Special Educ. and Student Servs., LEA
Determinations: Establishing a Process that Supports Program Improvement, Idea Data Ctr. (Apr. 8,
2020), https://ideadata.org/sites/default/files/media/documents/2020-11/Determinations%20Webinar%2
OPowerPoint_RW_04072020_V8.pdf.
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homelessness. 30 While less populated areas with few students cannot be
analyzed statistically and require a more case-by-case analysis, maps like this
are a useful starting point for conversations to evaluate student identification
and enrollment, as well as geographic trends.

Legend

% Student Homelessness
with Disability
010
11-20
B 2130
I 3045
W 6100

Figure 1: Percentage of Students with IEPs in Virginia’s Homeless
Population (2022-23).31

ii. Educational Achievement

The “Every Student Succeeds Act,” (ESSA) requires disaggregated
achievement data for students with disabilities and students experiencing
homelessness.32 The data for both of these subpopulations indicates lower
rates of on-time graduation and passing state achievement assessments. 33
Virginia is drilling further into this data to explore how intersectionality
among populations affects educational outcomes, targeting students with
disabilities and English learners, as those subpopulations are most likely to

% See generally Virginia Has Almost 18,000 Homeless Students Statewide, INST. FOR CHILD.,
POVERTY & HOMELESSNESS (May 19, 2017), https://www.icphusa.org/reports/%EF%BB%BFvirginia -
almost-18000-homeless-students-statewide// (the data in Figure 1 was collected from state coordination
data that is not publicly available).

3 The data used to create Figure 1 was collected from state coordination data that is not publicly
available. Counts less than 10 are suppressed to protect the identities of individual students (per author,
Virginia protects personally identifiable data, thus preventing us from reporting data for less than 10
students).

% 20U.S.C. §6311 (2015).

3 See JOINT LEGIS. AUDIT AND REV. COMM’N., K-12 SPECIAL EDUCATION IN VIRGINIA 16-17
(2020); see also The Graduation Gap Hurting Homeless Students, THE CTR. FORPUB. INTEGRITY (Nov.
15, 2022), https://publicintegrity.org/education/unhoused-and-undercounted/graduation-gap-hurting-
homeless-students/.
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require additional support.34 As Figure 2 illustrates, when students are
homeless and have an IEP, high school graduation rates are further
impacted. 35 Figure 3 illustrates a similar pattern in students who pass
Virginia’s statewide standardized tests, called the Standards of Learning
(SOL) assessments. These analyses are recent; next steps include further
research to explore what practices lead to improved outcomes. What changes
in policies and practices are needed at the state level? Which school divisions
have demonstrated greater success? How can their practices be shared with
other districts?

60 ——
40 ;_/_’v_/—/\
20

5 o A ®
VT QT QD
NN

O & O 0D > O O D D
Q' A A QA Q7Y ST U QY Qv
WD A A DD P WA D DD

S
Q
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Graduation Rate

Year

= Al Students e Dijsabilities

Homelessness = Homelessness and Disabilities

Figure 2: Virginia Longitudinal FGI Graduation Rates.36

3 See VA. DEPT. OF EDUC., VIRGINIA STATE LEVEL ON-TIME GRADUATION AND DROPOUT RATES
CLASS OF 2023 (2023); see also Non-Regulatory Guidance Doc.: Every Student Succeeds Act State and
Local Report Cards, U.S. DEPT. OF EDUC. (Jan. 2017) https://www?2.ed.gov/policy/elsec/leg/essa
/essastatereportcard.pdf (English Learners are notincluded in the analyses presented here. However, they
comprise another critical subpopulation that is impacted by the intersectionality with homelessness).

% Cohort Graduation Build-A-Table, VA. DEPT. OF EDUC., https://p1pe.doe.virginia.gov/apex_
captcha/home.do?apexTypeld=305 (last updated 2023) (graduation rates) (the data used to create Figure
2 can be accessed here).

% Cohort Graduation Build-A-Table, supra note 35.
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Figure 3: Virginia Standards of Learning Assessment Pass Rates
(2022-23).37

B. McKinney-Vento Requirements and the Special Education Process

Practitioners need to consider a variety of factors when determining which
law takes the lead when a student experiencing homelessness has a disability.
Clearly, issues related solely to special education should follow IDEA
(including federal and state regulations). Issuesthat relate solely to homeless
education rights must follow McKinney-Vento mandates and consider the
non-regulatory guidance, most recently updated by the U.S. Department of
Education in 2018. 3 Beyond that, federal law does not assign
responsibility. 3° Therefore, where both laws inform requirements,
collaboration is essential.

Figure 4 demonstrates the critical need to coordinate legislative
requirements as well as implementation efforts across programs to ensure that
each are effectively supporting students.*® Coordination is reflected by the

S Test Results Build-A-Table, VA. DEPT. OF EDUC., https://p1pe.doe.virginia.gov/apex_captcha
/home.do?apexTypeld=306 (last updated 2023) (test results) (the data used to create Figure 3 can be
accessed here).

% Education for Homeless Children and Youths Program Non-Regulatory Guidance: Title VII-B of
the McKinney-Vento Homeless Assistance Act, as Amended by the Every Student Succeeds Act, supra note
17.

% See generally Individuals with Disabilities Education Act, H.R. 1350, 108th Cong. (2004)
(demonstrating the large discretion given in creating advisory panels for the education of children with
disabilities).

4 See generally John McGah & Elena Saavedra, Homelessness & Education Cross-System
Collaboration: Applied Research Summary & Tools, NAT’L CTR. FOR HOMELESS EDUC. (2015),
https://Inche.ed.gov/wp-content/uploads/2018/11/res-summ-cross-system.pdf (discussing the importance
of joint efforts between departments).
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bottom section of the graphic, which emphasizes the importance of joint
efforts across special education and homeless education departments,
spanning federal, state, and local levels. The following sections address those
topics that require discussion and offer opportunities for joint guidance,
training, and technical assistance.

—
Child Find Disability | Referrals
——
& Advocate for expedited
evaluations.
| Eligibility I Address barriers to evaluatior

caused by mobility and
nomelessness.

Identification

| Mckinney-Vento
Homeless

¥

| IEP

Enroliment

Best Interest
\ School — Determination
Stability

Supporting the Process

| Immediate |

Child
Centered
Decision

I Joint training I Joint technical assistance:
Who takes the lead?
Who pays?
MV Representation on Transportation
SICC & SEAP/ SEAC Addressing complaints

Figure 4: Points of IDEA and MV Coordination.*!

Educators can look to guidance from state and national agencies as a
starting point for coordination processes. In 2008, for example, the Office of
Special Education and Rehabilitative Services (OSERS) and the Office of
Elementary and Secondary Education (OESE) issued a Question-and-
Answer document stating that it is up to the states to determine responsibility
for a free appropriate public education (FAPE) when a student is homeless.42
Some states have adopted additional guidance and recommended practices to
address the intersection.*? In Virginia, the McKinney-Vento state coordinator
collaborated with the VDOE Office of Special Education to create a technical
assistance Question-and-Answer document that provides the processes
school divisions should follow when there is an overlap between the two

“ Figure 4 was created by the authorsand was influenced by their research and interpretation of the
law.

42 Questions & Answers on Special Education & Homelessness, OFF. OF SPECIAL EDUC. &
REHABILITATIVE SERV. (Feb. 2008), https://www2.ed.gov/policy/speced/guid/spec-ed-homelessness-g-
a.pdf.

4 Seee.g., State Plan for the Educ. For Homeless Children & Youth Program, KAN. STATE DEPT.
OF EDUC., https://kckps.org/images/departments/student_services/homeless_programs/state_plan.pdf?r
=0.9034068104811013 (Kansas assigns residency to homeless children and youth through Kansas Code
K.S.A. 71-1046).

Published by UR Scholarship Repository, 2024

11



Richmond Public Interest Law Review, Vol. 27, Iss. 2 [2024], Art. 6

190 RICHMOND PUBLIC INTEREST LAW REVIEW [Vol. XXVII: ii

federal laws.44
i. Advisory Representation

McKinney-Vento representation is mandated in IDEA. In Part C, the State
Interagency Coordinating Council (SICC) must include at least one
representative designated by the Office of the Coordinator for Education of
Homeless Children and Youth.45 Representation in the SICC offers suppornt
to McKinney-Vento liaisons who must ensure that homeless children have
access to certain early childhood programs, such as Head Start, early
childhood education, and early intervention. 46

A similar mandate exists in IDEA Part B.4” The State Advisory Panel
(SAP), called the State Special Education Advisory Committee (SSEAC) in
Virginia, must include “[s]tate and local education officials, including
officials who carry out activities under subtitle B of title VII of the
McKinney-Vento Homeless Assistance Act.” 4 The Office of Special
Education Programs (OSEP) has recommended using McKinney-Vento
representatives to increase the participation of parents experiencing
homelessness in IDEA family surveys.4? McKinney-Vento liaisons can be
instrumental in supporting parent participation in these surveys by ensuring
parents know the importance of the survey and assisting with technology to
access the survey.0 Without McKinney-Vento representation on these state
advisory committees, liaisons may not even be aware these vehicles for
parent input exist. Further, McKinney-Vento representation on these
committees allows input on state improvement plans (SIP) and state
performance reports that are submitted to OSEP annually.5! Disaggregated
data on pass rates and graduation rates for students experiencing
homelessness with IEPs can be presented to the SAP to increase awareness
and inform SIP decisions.52 Local parent representatives on the SAP are
encouraged to invite their McKinney-Vento liaisons to their school district

“ See Intersection of McKinney-Vento & IDEA, PROJECT-HOPE VIRGINIA (2022),
https://education.wm .edu/centers/hope/publications/infobriefs/intersection-of-mckinney-vento-idea.pdf.

% 20 US.C. § 1441(0)(1)(K).

% 42 U.S.C. § 11432(g)(6)(A)ii); 20 U.S.C. § 1431; see 42 US.C. § 9831.
7 20US.C. §1411(a)(1).

% See 20 U.S.C. § 1412(a)(21)(V).

4 See Nat’l Ctr. for Homeless Educ., Building Bridges Between IDEA and McKinney-Vento,
YOUTUBE (Sep. 20, 2023), https://www.youtube.com/watch?v=dotK_TEGxww.

% Seeid.
5 Seeid.

2. See Getting to Graduation, NAT’L CTR. FOR HOMELESS EDUC., https://nche.ed.gov/wp-

content/uploads/2019/01/Getting-to-Graduation-Data-Manual-Final-2019-Main-Sections-Only.pdf (last
updated Jan. 2019).
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meetings to discuss how localities are serving these students.53

Both the SICC and SAP include opportunities for public comment.3* The
topic of children and youth with disabilities who are experiencing
homelessness and their needs can be presented by advocates and parents in
these forums.

ii. McKinney-Vento Identification and IDEA Child Find

McKinney-Vento liaisons must ensure “homeless children and youths are
identified by school personnel through outreach and coordination activities
with other entities and agencies.”>®

IDEA Parts B and C include a mandate to proactively identify children
with disabilities in order to provide needed services.*® This mandate is
known as “Child Find.”® Parts B and C both reference children and youth
who are homeless in those Child Find requirements.®® While not explicitly
identified in the Part C Child Find requirement, there are multiple references
to underserved populationsthat include “infants and toddlers with disabilities
who are homeless children and their families” in eligibility, state policy, and
assurances requirements.5 Part B requires the state to identify all children
with disabilities, including those who are homeless, and implement a process
to determine which of these students are receiving special education
services.50

These mandates offer clear opportunities for collaboration. McKinney-
Vento liaisons can identify children and youth who may benefit from IDEA
services and IDEA staff may be the first to recognize that a child is
homeless.® This requires joint training. IDEA staff must be able to recognize
warning signs that suggest homelessness, and McKinney-Vento staff should
know what questions to ask to determine if a new student has an IEP or if a
child shows signs of developmental delays.®? There should be joint processes

% See Navigating the Intersections of the McKinney-Vento Act and Individuals with Disabilities
Education Act: Coordination to Help Homeless Children and Youth with Disabilities, NAT’L CTR. FOR
HOMELESS EDUC. AT SERVE (Oct. 2022), https://nche.ed.gov/wp-content/uploads/2018/10/nav_
idea_mv.pdf.

% See State Resources: Part C, IDEAS THAT WORK, https://osepideasthatwork.org/resources-
grantees/sap-sicc/part-c (last visited Feb. 1, 2024).

5 42U.S.C. § 722(g)(6)(A)(i) (2015).

% 20 U.S.C. § 1435(a)(2); see 20 U.S.C. § 1434(L);

5 See 20 U.S.C. § 1412(a)(3)(a); see also 20 U.S.C. § 1435(a)(5).

% See 20 U.S.C. § 1412(a)(3)(a); see also 20 U.S.C. § 1435(a)(2).

% 20U.S.C. §1434(1); 20 US.C. § 1435(a)(2); see 20 U.S.C. § 1437(b)(7).
80 See 20 U.S.C. §1412(a)(3)(A).

8 NAT'L CTR. FOR HOMELESS EDUC, supra note 12, at 3-1, 3-2.

82 1d. at 5-2.
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that allow for referrals in both directions. Many school districts use housing
questionnaires.®3 These can include a basic needs assessment that asks about
IEPs or other special services a student may require.®* Often such forms ask
about young children in the home so referrals can be made to early childhood
programs.®® Housing questionnaires can be shared with IDEA staff, or a
referral process to the McKinney-Vento liaison could be established
whenever common warning signs of housing instability are observed.
iii. Eligibility

Eligibility for McKinney-Vento is based on the child’s or youth’s living
situation. 56 While a disability may exacerbate mobility (for example,
behaviors related to a disability may disrupt a shelter stay or being able to
remain in the home of family or friends), a disability does not influence the
determination of homelessness.6” To qualify for early intervention services
under IDEA Part C, the child must have an identified disability; however, the
law allows states to include additional risk factors in determining eligibility
for infants and toddlers in need of services.68 For a child or youth to be
eligible for special education under IDEA Part B, there must be an identified
disability and documented need that specialized education is needed to make
academic progress. 89 Homelessness and mobility can be compounding
factors when determining eligibility for special education services.

There are no clear means to determine what learning difficulties are caused
by a disability, trauma, or the lack of opportunity to learn. When a disability
is suspected, the parent, school staff, or other person can make a referral that
should lead to an evaluation. There are times when school staff will not
pursue an evaluation following a referral that cites to traumaand/or mobility
that the student has experienced. However, questions about the impact of
traumaand mobility should be considered as part of all the data collected for
an eligibility determination, rather than functioning as a gatekeeper at the

8 See generally Determining McKinney-Vento Program Eligibility, NAT'L CTR. FOR HOMELESS
EDUC. (Aug. 2017), https://nche.ed.gov/determining-eligibility/.

8 See Student Housing Questionnaire, BELLINGHAM PUB. SCH., https://bellinghamschools.org/wp-
content/uploads/2016/08/student-housing-form.pdf (last visited Feb. 1, 2024).

%  See Student Housing Questionnaire, WASH. OFF. OF SUPERINTENDENT OF PUB. INSTRUCTION,
https://ospi.k12.wa.us/sites/default/files/2023-08/housing-_questionnaire_sample.docx (last visited Feb.
1,2024).

%  Confirming Eligibility for McKinney-Vento Rights and Services, NAT'L CTR. FOR HOMELESS
EDUC. 1 (Aug. 2017), https://nche.ed.gov/wp-content/uploads/2018/10/conf-elig.pdf.

87 NAT’L CTR. FOR HOMELESS EDUC, supra note 4, at 5.

68 See 20 U.S.C. § 1432(5)(i).

® IDEA Part B, UC. SF. OF DEVELOPMENTAL PRIMARY CARE, https://odpc.ucsf.edu/
communications-paper/idea-part-b#:~:text=The%20Individuals%20with%20Disabilities%20Education,
disabilities%20ages%203%20t0%2021 (last visited Feb. 1, 2024).
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beginning of the special education process.”

School staff also may wish to explore strategies under the response to
intervention (Rtl) model that allows staff to provide interventionsand collect
more data about the student prior to considering a special education
evaluation.” Rtl allows additional help to be provided without a special
education label.”2 If these interventions are successful, a special education
evaluation may not be needed. While Rtl can benefit students experiencing
homelessness when lower tiers of support are needed, special education
evaluations may be delayed while waiting for Rtl data.” If the student moves
frequently, Rtl data may not be available.™

In recognition of this challenge, OSERS and OSEP published Dear
Colleague Letters on education for highly mobile children, which encouraged
states and school districts to adopt policies and practices to ensure such
students receive timely evaluations and eligibility determinations.” These
offices reiterated that mobility and implementation of Rtl for highly mobile
students should not delay an evaluation and that records should be expedited
when a student movestoa new locality during an evaluation.” Furthermore,
the parentsin highly mobile families need to be aware of the requirements to
continue the evaluation in anew school district, unless the parent and district
agree to an extension. For example, a Virginia McKinney-Vento liaison was
able to expedite an evaluation for a student by having a strong collaborative
relationship with the school district’s director of special education.’”” When
the liaison was serving a student with a history of being very mobile and
unlikely to be in the school district long enough to complete an evaluation,

0 See CEC'’s Position on Response to Intervention (RTI): The Unique Role of Special Education and
Special Educators, COUNCIL FOR EXCEPTIONAL CHILD. (Oct. 2008), https://exceptionalchildren.org/
sites/default/files/2020-08/RTI_FIXED.pdf; see generally Question and Answers on Special Education
and Homelessness, U.S. DEP'T OF EDUC.: OFF. OF SPECIAL EDUC. AND REHAB. SERV. (Feb. 2008),
https://sites.ed.gov/idea/files/spec-ed-homelessness-g-a.pdf.

™ See CEC'’s Position on Response to Intervention (RTI): The Unique Role of Special Education and
Special Educators, COUNCIL FOR EXCEPTIONAL CHILD. (Oct. 2008), https://exceptionalchildren.org
/sites/default/files/2020-08/RTI_FIXED.pdf

2 See Question and Answers on Special Education and Homelessness, supra note 70.

®  Seeid.

™ See, eg., id.

" OFF. OF SPECIAL EDUC. PROGRAMS, Dear Colleague Letter (Nov. 10, 2022),
https://sites.ed.gov/idea/files/Letter-to-State-Directors-of-Special-Education-on-Ensuring-a-High-
Quality-Education-for-Highly-Mobile-Children-11-10-2022.pdf; OFF. OF SPECIAL EDUC. PROGRAMS,
Dear Colleague Letter (July 19, 2013), https://sites.ed.gov/idea/files/idea/policy/speced/guid/idea
/memosdcltrs/12-0392dclhighlymobile.pdf.

" Dear Colleague Letter (Nov. 10, 2022), supra note 75; Dear Colleague Letter (July 19, 2013),
supra note 75.

7 See generally MICHAEL SANTOS, THE MOST FREQUENTLY ASKED QUESTIONS ON THE
EDUCATIONAL RIGHTS OF CHILDREN & YOUTH IN HOMELESS SITUATIONS 50 (Oct. 2017).
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the liaison was able to advocate for the student to be prioritized for an
evaluation.”™

iv. Immediate Enrollment and IEP-Driven Services

When a student experiencing homelessness moves to a new school,
McKinney-Vento mandates immediate enrollment.” Even if a student lacks
proper documents, their enrollment cannot be delayed. Enrollment is defined
as “attending classes and participating fully in school activities.”80 IDEA
requires that services be provided based on a student’s IEP, and addresses
how an IEP should be implemented when a student moves. If the IEP is
current (written, signed, and in effect for the current academic year), the new
school district must immediately provide appropriate services. Appropriate
means “services comparable to those described” in the previous IEP, in
consultation with parents.8!

The new school district must promptly obtain the child’s records from the
previous school, and the previous school must promptly respond to records
requests. The new district can adopt the former IEP or develop a new one.82
To ensure immediate enrollment that includes access to special education, a
phone call may be required to expedite the transfer of records and obtain the
information needed to allow the student to begin attending school. Online
IEP systems have lessened some of the delays related to record transfer.s
When delays do occur, McKinney-Vento liaisons and state coordinators can
assist.85 Liaisons can contact the previous school district liaison for assistance
and, when students come from other states, state coordinators can reach out
to their counterparts in those states.86

When high mobility or natural disasters delay locating records, thereis no
consensus regarding appropriate steps. OSERS addressed the question about
what should occur when the IEP cannot be obtained, suggesting the local

% d.

® See42US.C. §11432.

8 See42 U.S.C. §11434(a).

8 34 C.F.R. §300.323(e) (2024); see 20 U.S.C. § 1414.

8 34 C.F.R. §300.323(e) (2024); see 20 U.S.C. § 1414(d)(2)(C).

8 See Moving, Schools, Records & IEP’s, LEARNING DISABILITIES ASS’N OF AM.,
https://ldaamerica.org/lda_today/moving-school-records-ieps/ (last visited Feb. 1, 2024).

8 See Virginia IEP, Va. Dep’t of Educ., https://www.doe.virginia.gov/programs-services/special-
education/iep-instruction/virginia-iep (last visited Feb. 1, 2024).

8  See Navigating the Intersections of the McKinney-Vento Act and Individuals with Disabilities
Education Act: Coordination to Help Homeless Children and Youth with Disabilities, supra note 53.

8 See Local Homeless Education Liaisons: Important Information for New Local Liaisons, NAT’L
CTR. FOR HOMELESS EDUC. AT SERVE (Aug. 2017), https://nche.ed.gov/wp-content/uploads/2018
/10/new-liaisons.pdf.
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education agency would not be required to provide services. 8 The
Department did say, “[h]owever, the new public agency must place the child
in the regular school program and conduct an evaluation and eligibility
determination . .. if determined to be necessary by the new public agency.”

NAEHCY and the National Law Center on Homelessness and Poverty
(NLCHP) submitted a response to OSERS and OESE which voiced concern
that, “[t]his guidance has the potential to result in many students with current
IEPs not receiving services.” 8 Instead, NAEHCY and NLCHP
recommended using practices adopted in the aftermath of Hurricane Katrina:
“[t]o avoid students being placed in inappropriate classrooms, many school
districts employ interim IEPs and/or provide special education and related
services based upon oral reports from parents and previous teachers of what
the current IEP requires.”%

Other solutions that have been posed include placing students whose IEPs
are not available in co-taught classrooms or other inclusive practices and
expediting evaluations when significant needs are observed. 91 As noted
previously, online IEP systems have reduced not only record delays but the
challenges of non-extant paper records.

v. Student-Centered Decision Making and Responsibility

When a student moves to another living situation, McKinney-Vento
presumes that maintaining school stability and remaining in the school of
origin will be in the student’s best interest, unless it is against the wishes of
the parent, guardian, or UHY. % IDEA includes free appropriate public
education (FAPE) and least restrictive environment (LRE) as key principles.
To ensure compliance with both laws, the best practice is to include
representation from both programswhen changes in IEP placement are being
considered, or when a student’s residence changes.

a) Responsibility for FAPE

OSERS responded to questions from NCHE in 2013 that revisited the issue
of providing FAPE to students physically moving to a new school district,
but still attending their school of origin in another district. % OSEP

8 Question and Answers on Special Education and Homelessness, supra note 70, at 22-23.
8 d. at 23.
8 Response to “Question and answers on special education and homelessness,” U.S. DEPT. OF
EDUC. (Aug. 24,2008) (from the Office of Special Education and Rehabilitative Services) (out of print).
0 d.
% d.
9 42 US.C. 11432 (9)(3)(B)(i).

% Question and Answers on Special Education and Homelessness, supra note 70, at 26.
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acknowledged that states have discretion in determining which district
provides FAPE.% Therefore, each state should have a process to assign
responsibility for FAPE. If thisis not a written process, the state coordinator
and state special education staff may wish to develop a statement.

b) Balancing LRE and School Stability

To provide FAPE, the student’s education must be provided in the LRE.%
Therefore, when a student’s IEP team is considering a change in placement,
the importance of school stability should be included in the decision making.
In other words, school stability and the option to remain in the school of
origin should be added to the FAPE analysis when a student experiences
homelessness.

Conversely, when a student experiencing homelessness with an IEP
changes residence, not only school stability, but FAPE and LRE, must be
considered.® When an IEP change in placement is considered, consultation
with the McKinney-Vento liaison or designee is needed. When a change in
residence occurs, an IEP representative should be included in the best interest
determination to consider appropriateness of the current placement, and the
possibility of a less restrictive setting where the child now resides.

¢) Transportation Considerations

In its response to NCHE, OSERS also outlined processes related to
transportation to the school of origin for students experiencing homelessness
with disabilities.®” OSERS recommended IEP and McKinney-Vento teams
coordinate when determining whether McKinney-Vento or IDEA funds
should be used to transport students.8 If transportation is part of a student’s
IEP, or is related to the school of origin as part of a student’s best interest,
then IDEA funds can be used to provide transportation.® If transportation is
not a requirement of the IEP, then McKinney-Vento funds can be used to
transport students to their school of origin.100

More specifically, the letters discussed the use of special education buses.
In general, IDEA funds are designated to cover excess costs of education and

% 1d. at 25.
% Id. at5-6.
% See NAT’L CTR. FOR HOMELESS EDUC, supra note 4, at 6.

9 Letter from Melody Musgrove, Dir., Off. of Special Educ. Programs, to Diana Bowman, Dir.,
Nat’l Ctr. for Homeless Educ. (Aug. 5, 2013) (on file with the U.S. Dep’t of Educ. Off. of Special Educ.
and Rehab. Servs.).

% d.
®d.
004
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services. 101 However, there could be situations where other students
receiving incidental benefits are able to ride special education buses.192 This
might allow a McKinney-Vento student who did not require specialized
transportation to access transportation that was provided with IDEA funds.
However, since most special education transportation is not provided with
IDEA funds, but rather with local funds, the specialized transportation for
students experiencing homelessness or transportation in an IEP should be
coordinated across the two programs to improve efficiencies in arranging
transportation.192 These issues were included in the 2022 Virginia Q&A
document to provide school districts with a consistent state response from
both programs.104

d) Special Considerations for Unaccompanied Homeless Youth

The broad definition of “parent” in IDEA can help UHY access the special
education process. Many of these students have someone who meets the
broad definition of parent who can sign for permission to conduct an
evaluation and provide IEP services.105 When more than one person meets
the definition of parent, the wishes of parents who are engaged in their
children’s education must be prioritized in the special education process.106
If no one is available to act as a parent, the LEA must appoint a surrogate
within thirty days.107 Since this cannot delay enrollment or the provision of
services for a student experiencing homelessness, IDEA regulations include
the provision for a temporary surrogate to be appointed during the interim.108
This temporary surrogate can be staff of homeless shelters, independent
living programs, or street outreach programs. 109

Most unaccompanied homeless youth in Virginia, however, are not served

101 |d

102 |d

108 Seeid. (describing how IDEA and McKinney-Vento funds can be used as a substitute for the other
in certain situations); Intersection of McKinney-Vento and IDEA, supra note 44 (discussing how
McKinney-Vento and IDEA work together).

104 Intersection of McKinney-Vento and IDEA, supra note 44.

105 34 C.F.R. §300.30 (defining parentas (1) A biological or adoptive parent of a child; (2) A foster
parent, unless State law, regulations, or contractual obligations with a State orlocal entity prohibit a foster
parent from acting as a parent; (3) A guardian generally authorized to act as the child's parent, or
authorized to make educational decisions for the child (but not the State if the child is a ward of the State);
(4) anindividualacting in the place of a biological or adoptive parent (includinga grandparent, steppa rent,
or other relative) with whom the child lives, or an individual who is legally responsible for the child's
welfare; or (5) A surrogate parent who has been appointed in accordance with § 300.519 or section
639(a)(5) of the Act).

10620 U.S.C.A. § 1400 (West).

0720 U.S.C.A. § 1415(b)(B) (West).

10820 U.S.C.A. § 1415(2)(a)(ii) (West).

19 34 CFR.§300519(f).
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by runaway and homeless youth programs or homeless shelters. Federal
guidance therefore includes allowing a temporary surrogate parent (unlike a
regular surrogate parent) to be the employee of an SEA or LEA, as well as
anyone else involved in the care or education of the student.110Given the
potential conflict of interest—when a school employee also acts as the
student advocate and therefore has to balance student needs and school
district resources—this practice has not been encouraged in Virginia,
nor have specific cases where this provision would be helpful come to
the attention of the state coordinator.11

IVV. INTERPRETATION OF THE LAWS IN COURT CASES

As of 2023, there has been only one federal circuit court ruling that
explicitly dealt with the intersection of the McKinney-Vento Act and the
Individuals with Disabilities Education Act. 112 Accordingly, school
administrators and personnel must rely on more generally related legal
precedents to navigate the delivery of services to students who are
experiencing homelessness with disabilities. Of note, there are two U.S.
Supreme Court rulings in addition to the federal circuit court ruling that relate
to identification, meaningful participation, and parent involvement in
equitable educational opportunities for students with disabilities
experiencing homelessness.113 These decisions can provide a foundation for
future decisions related to these students.

A. G.S. v. Rose Tree Media School District

The case of G.S. v. Rose Tree Media School District—which found in
favor of the family—highlights the need for school district personnel to
follow appropriate McKinney-Vento protocol to ensure FAPE for students
with disabilities who are experiencing homelessness.11# In this case, a family

10 Supporting Students Experiencing Homelessness Who Have Disabilities: Federal Provisions to

Increase Access and Success, NAT’L CTR. FOR HOMELESS EDUC. (Aug. 2022), https://nche.ed.gov/wp-

content/uploads/2022/08/disabilities-brief.pdf; see Assistance to States forthe Education of Children With
Disabilities and Preschool Grants for Children With Disabilities, 71 Fed. Reg. 46712 (Aug. 14, 2006) (to
be codified at 34 C.F.R. pts. 300, 301) (a surrogate parent for education purposes is assigned to make
educationalchoices for a child thatis in the child’s best educationalinterest. Surrogate parents typically
do not include SEA or LEA employees due to conflict of interest, but here there is a carveout for
unaccompanied homeless youth).

11 See Assistance to States for the Education of Children with Disabilities and Preschool Grants for
Children with Disabilities, 71 Fed. Reg. at 46712.

12 gee generally G.S. v. Rose Tree Media Sch. Dist., 914 F.3d 206 (3d. Cir. 2018).

13 gee generally Rose Tree Media Sch. Dist., 914 F.3d at 206; Plyler v. Doe, 457 U.S. 202 (1982);
Lau v. Nichols, 414 U.S. 563 (1974).

14 Rose Tree Media Sch. Dist., 914 F.3d at 208.
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who had been renting a property in the Rose Tree Media School District lost
housing and moved in with afamily member in another district. 15 According
to the McKinney- Vento Act, the student and his sister were identified as
experiencing homelessness due to being “doubled-up,” or in “inadequate
living circumstances,” and were therefore allowed to continue attending their
school of origin.116 Later that year, the student was suspended in response to
a disciplinary infraction. 17 The school district and family reached an
agreement for the student to attend an out-of-district school and the parents
waived homeless claims for the following school year.118 However, when the
family tried to reenroll their son in Rose Tree the following year, they were
denied by the school district, even though his sister was still enrolled there.119
Subsequently, the family filed a grievance with the Pennsylvania Department
of Education.??°The issue went to a federal district court, where the school
district appealed the grievance, arguing that: (1) the parents had signed a
waiver for enrollment, (2) the family was no longer homeless due to the
length of the living arrangements, and (3) reenrollment was not in the
student’s best interest. 2! Ultimately, the District Court issued a summary
judgment in favor of the family, which required the school district to allow
the family to enroll their son in Rose Tree because they did meet the
McKinney-Vento definition of homelessness.122

The ruling of thiscase underlinesthe need for practitioners to be familiar
with the McKinney-Vento definition of homelessness, which focuses on
residential qualities of “fixed,” “regular,” and “adequate.”12® Specifically, the
law clarifies “doubled-up” circumstances, in which families or friends are
sharing a residency that is not fixed, regular, and adequate.1?* In G.S. v Rose
Tree Media School District, the student was sleeping in the kitchen, living
room, or basement, which meant his living conditions were not adequate. 12>
Additionally, the Court of Appeals for the Third Circuit noted that there was
notime limit on homeless circumstances in the McKinney-Vento Act and the
school district did not have the right to deny the student reenroliment,

115 Id

116 Rose Tree Media Sch. Dist., 914 F.3d at 208.
117 Id

118 Id

19 Id. at 208-9.

120 Rose Tree Media Sch. Dist., 914 F.3d at 209.
121 Id

122 Id

123 McKinney-Vento Homeless Assistance Act, 42 U.S.C. § 1143a(2)(A).
124 Id

125 Rose Tree Media Sch. Dist., 914 F.3d at 208.
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especially since his sister was identified as homeless.128 Finally, the issue of
best interest—which acknowledges the positive impact of a student
remaining in their school of origin unless it goes against the parents’
wishes—was also before the Third Circuit.12” Because this student’s parents
made it clear they wanted their son to remain in Rose Tree, their request
complied with best interest provision under McKinney-Vento.128

B. Related Supreme Court Rulings

Although no cases directly involving McKinney-Vento and IDEA have
escalated to the Supreme Court, there have been two Supreme Court rulings
that established grounds for the enrollment of students in public schools and
the provision of services necessary for meaningful learning opportunities.
These determinations establish precedence for practitioners in terms of
serving students without legal documentation and offering services that
create equitable situations in which students can engage and participate. 12°

First, Plyler v. Doe provided grounds for ensuring that undocumented
children are entitled to educational opportunities that include FAPE. 130 In this
case, the Smith County School District denied enrollment to school-aged
children from Mexico because they did not have legal documentation.131 The
District Court and the Court of Appeals for the Fifth Circuit held that the
Texas statute responsible for denying the students’ enrollment violated the
Equal Protection Clause of the Fourteenth Amendment, and the students
should have been able to attend school.132 In the following two years, similar
suits arose in other districts around the state, resulting in their ascents to the
U.S. Supreme Court. The U.S. Supreme Court ruled that denying
undocumented immigrant children the right to attend public school
constitutes discrimination violating the Equal Protection Clause of the
Fourteenth Amendment.133 The National School Boards Association (NSBA)
and the National Education Association (NEA) produced a guidance
document that addressed the application of Plyler to McKinney-Vento for

%6 1d. at 211.
27 1d. at 209.
128 1d. at 211-12.

128 gee Nicholas Espiritu, Education and Democracy from Brown to Plyler, 96 St. John'sL. Rev. 899,
919 (2022).

10 plyler v. Doe, 457 U.S. at 230.
131 |d

182 1d, at 208-9.

188 1d. at 230.
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undocumented students who are experiencing homelessness.3 The guidance
emphasized immediate enrollment regardless of immigration status.13% Such
undocumented students that also have a disability have the same educational
rights to enroll and meaningfully participate in school.136

Secondly, the Lau v. Nichols case helped clarify the need for students to
have equitable chances to participate in public education, without
discrimination based on race, color, or national origin in any federally funded
program or activity.137 In this case, the San Francisco school system was
integrated in 1971, resulting in the enrollment of 2,856 students of Chinese
ancestry who did not speak English. 138 One-thousand students received
supplemental English instruction, but the other 1,800 did not, which the
families claimed violated their Fourteenth Amendment rights.13° Although
the district court denied relief and the Court of Appeals for the Ninth Circuit
affirmed, the U.S. Supreme Court reversed, holding that these students were
unable to participate in meaningful ways in the public school system, in
violation of the Civil Rights Act of 1964.140 This case has application for
students who are experiencing homelessness and/or those with a disability,
as their educational rights are also protected under federal laws.14 It is the
responsibility of local and state personnel to ensure students receive
appropriate accommodations to have full access to school experiences.142

V. CONCLUSION

The special education process is complex and requires a wide variety of
participants to ensure the needs of students with disabilities are met, and
appropriate educational services are provided. When students with
disabilities have protections under various federal education statutes,

13 See generally JOHN W. BORKOWSKI, NAT’L SCH. BDS. ASS’N & NAT’L EDUC. ASS’N, LEGAL
ISSUES FOR SCHOOL DISTRICTS RELATED TO THE EDUCATION OF UNDOCUMENTED CHILDREN (Lisa E.
Soronen ed., 2009).

135 Id
1.
%7 See Lau v. Nichols, 414 U.S. at565-66.
138 Id
90,
140 Id

41 See, e.g., Lloyd v. Reg'l Transp. Auth., 548 F.2d 1277,1285 (7th Cir. 1977) (applying the private
right of actionin Lau to the factsof the case further laying out that federal disability protections require
school districts to accommodate affected students).

142 See Protecting Students with Disabilities, U.S. DEP’T OF EDUC., 1-3 (2023), https://www2.ed.gov
/about/offices/list/ocr/504faq.html.
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additional expertise related to that legislation must be incorporated into the
special education process. Similarly, special education expertise must be
incorporated into the processes required under these additional legislative
mandates. For students eligible under McKinney-Vento and IDEA,
coordination is required at the federal, state, and local levels through cross-
representation on advisory boards to navigate the potential conflicts between
laws that emphasize different needs a student may have. Ongoing
conversations are needed to ensure effective processes for identifying
students, determining eligibility for services, and resolving conflicts.
Focusing on the intersectionality for these students in data analyses can
identify areas that need greater attention and provide a metric to determine
progress in these efforts. These conversations should lead to clear procedures,
joint or cross-training of educators who provide these services, and a process
for joint technical assistance.

There are many opportunities for additional research on this topic. For
example, we need additional data to assist in eligibility determinations for
special education when high mobility has affected a student’s opportunities
tolearn. Moreover, we need to understand what strategies are most critical to
the success of these students and the most effective ways to coordinate
services across programs to improve graduation rates. And finally, more
research is needed to ensure that classroom teachers and others working
directly with these students have the knowledge and skills needed to make a
difference with each child.
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