&% RICHMOND

Schoole Law™ University of Richmond
UR Scholarship Repository

Law Faculty Publications School of Law

2002
Marine Collisions in the Vertical: Submarines
Surfacing

John Paul Jones
University of Richmond, jjones@richmond.edu

Follow this and additional works at: http://scholarship.richmond.edu/law-faculty-publications
& Part of the Admiralty Commons

Recommended Citation
Marine Collisions in the Vertical: Submarines Surfacing, Mil. L. News 1 (2002)

This Article is brought to you for free and open access by the School of Law at UR Scholarship Repository. It has been accepted for inclusion in Law
Faculty Publications by an authorized administrator of UR Scholarship Repository. For more information, please contact

scholarshiprepository@richmond.edu.


http://law.richmond.edu/?utm_source=scholarship.richmond.edu%2Flaw-faculty-publications%2F306&utm_medium=PDF&utm_campaign=PDFCoverPages
http://law.richmond.edu/?utm_source=scholarship.richmond.edu%2Flaw-faculty-publications%2F306&utm_medium=PDF&utm_campaign=PDFCoverPages
http://scholarship.richmond.edu?utm_source=scholarship.richmond.edu%2Flaw-faculty-publications%2F306&utm_medium=PDF&utm_campaign=PDFCoverPages
http://scholarship.richmond.edu/law-faculty-publications?utm_source=scholarship.richmond.edu%2Flaw-faculty-publications%2F306&utm_medium=PDF&utm_campaign=PDFCoverPages
http://scholarship.richmond.edu/law?utm_source=scholarship.richmond.edu%2Flaw-faculty-publications%2F306&utm_medium=PDF&utm_campaign=PDFCoverPages
http://scholarship.richmond.edu/law-faculty-publications?utm_source=scholarship.richmond.edu%2Flaw-faculty-publications%2F306&utm_medium=PDF&utm_campaign=PDFCoverPages
http://network.bepress.com/hgg/discipline/580?utm_source=scholarship.richmond.edu%2Flaw-faculty-publications%2F306&utm_medium=PDF&utm_campaign=PDFCoverPages
mailto:scholarshiprepository@richmond.edu

Marine Collisions in the Vertical: Submarines Surfacing
© 2001 John Paul Jones’

It now seenms so |ong ago that the story of the collision of the U S. S
Greeneville and the MV Ehime Maru dom nat ed newspaper headli nes and hourly news
flashes on radio and television. |In the wake of their collision off Gahu, the
matter quickly shifted froma drama at sea to a drama in court, as investigation
led to Navy hearings for determnation of the collision's causes and

cul pability. At issue in those hearings were the performances of both crews,
and particularly that of the crew of the Geeneville, for whomthere | ooned for
a while the specter of trial by court nmartial for breach of the Uniform Code of
Mlitary Justice. Eventually, a formal board of inquiry nmade findings supporting
its reconmendation of disciplinary action short of court martial, and, after the
Greeneville's captain resigned fromthe Service, the matter faded from public

Vi ew.

There is nore to a collision at sea than "mariner error" and the concomtant
possibility of crimnal or professional sanctions for mariners found to have
erred. Sonewhat |ike corporations, ships thenselves are regarded as distinct

| egal persons by maritime |law and courts; |ike corporations, ships are both
bound by duty and at risk of liability for its breach. |Indeed, in the
particul ar circunstances of collision at sea, the I egal positions of two vessels
are determined largely by reference to their relative situations in the period
leading up to their calamtous contact. Before any collision, one vessel is
said to be "burdened" with regard to another, which is said, in turn, to be
"privileged". The burdened vessel is always obliged to naneuver so as to avoid a
privileged vessel, and failure of avoi dance generally |eaves the burdened vesse
at least partially, if not exclusively, at fault and liable for the danages
ensui ng.

Rul es of the Road regul ate vessel traffic in both international and inland waters.
Those pertaining to international waters are enbodied both in a nultilatera
treaty to which seafaring nations are all parties and in the donestic |aw of the
United States. Wen the Ehine Maru and the Greeneville steaned that day off the
coast of Hawaii, the sane collision avoidance rules applied to both the Japanese
training vessel and the American nucl ear submarine. For exanple, each was at

all times required by Rule 5 of the Rules of the Road to "rmaintain a proper

| ook-out by sight and hearing as well as by all available nmeans in the
prevailing circunstances and conditions so as to make a full appraisal of the
situation and of the risk of collision." Each vessel was at all tinmes obliged by
Rule 6 to proceed at a safe speed "so that she can take proper and effective
action to the avoid collision and be stopped in a distance appropriate to the
prevailing circunstances and conditions." Anong the factors to be taken into
consideration in determning a safe speed, Rule 6 lists the state of visibility
and the maneuverability of the vessel "with special reference to stopping

di stance and turning ability in the prevailing conditions." Both vessels were
obliged by Rule 7 to use all avail abl e means appropriate to the prevailing
circunstances to determine if risk of collision exists, and to resolve any doubt
by assuming that a risk exists.

The Rul es of the Road refer to radar, but not to sonar. A vessel with radar is
obliged by Rule 7 to make "proper use" of it for early detection of a collision
ri sk and for systematic observation of detected vessels. The sanme rule dictates
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that, “Assunptions shall not be nmade on the basis of scanty information
especially scanty radar information." Wat Rule 7 says about vessels equi pped
with radar seens informative about what mght be required by | aw of vessels
equi pped with sonar. According to Rule 2, "Nothing in these Rul es shal
exonerate any vessel, or the owner, master, or crew thereof, fromthe

negl ect of any precaution which may be required by the ordinary practice of
seanen or by the special circunstances of the case."

That marine collisions in general do not occur with greater frequency has often
been expl ained by nariners with reference to the "big ocean-snall boat" theory
of probability. A corollary might take into account the third dinmension in

whi ch submari nes operate and the proportion of time at sea spent by a nodern
submarine at depths well out of the way of other vessels. There is,
nevert hel ess, a small collection of reported judicial decisions involving
submarines. The first, Nantasket Beach Steamship Co. v. United States, 292 F.
389 (D. Mass. 1923), appears to have been filed pronptly after passage of the
Act of Congress waiving sovereign immunity for the first tinme in cases in which
damage was all eged to have been caused by a naval vessel. Five years earlier
the subrmarine L-10 had collided with the Mayflower, a side-wheeler ferry
carrying 1,200 passengers, while the two vessels were passing in a fogbound
Bost on Harbor, and the court found the submarine liable for proceeding at an

i moder at e speed on the wong side of the channel. That the L-10 was a
subnersi bl e was of no | egal monent. This was a collision case of the garden
variety, and the government did not appeal. Shortly after the collision, the L-
10 transited the Atlantic and spent the rest of the war hunting German u-boats
off the British Isles.

Subrarines diving and surfacing have on occasi on entangl ed thenselves in fishing
nets, especially those deployed in dragging or trawing for fish. In Wodbury
v. United States, 75 F. Supp. 829 (D. Mass. 1948), vacated and remanded, 175
F.2d 854 (1st Cir. 1949), the Sea OM, a veteran of three war cruises in the
Pacific during WWI (and the winner of five battle stars), was conducting
routine diving tests in a designated submarine operating area off the
Massachusetts coast at |pswich Bay. She was acconpani ed by a surface vessel
the Falcon, who flew the signal flags How and Peter from each yardarm
According to the International Code of Signhals in effect at the tinme, the two
flags together conmunicated to all mariners that "Subnarines are operating in
this vicinity; you should navigate with great caution."”

On a clear day, in a cal msea, and after observing her by periscope, the Sea OM
snagged the nets of the trawler Ariel. The Ariel, which had not noticed the
peri scopes or their wakes, altered course into danger after the subnmarine went
blind. Quick action on the part of the Ariel's crew separated the fishing boat
from her net before the nomentum of the subrmarine could drag her under
Afterward, the vessel's owner sued to recover the value of his lost nets. Judge
Wzanski, then serving on the federal district court in Massachusetts, found the
submarine at fault for subnmerging on a course that would take the sub into
dangerous proximty to the trawer. He declined to find the trawl er also at
fault for her failure to display signals indicating that she was trawling. On
appeal, the fault of the submarine was affirmed. The words of Circuit Judge
Wbodbury witing for the court of appeals bear repeating:

We think it clear that the operation of a vessel below the surface
where she cannot be seen and cannot give visual or audible signals,
creating as it obviously does mani fest “dangers of navigation and
collision” not only to herself but to other vessels in the vicinity,
constitutes a “special circunmstance” . . . and thus invokes the so
cal l ed “special circunstances” rule enbodied as to inland waters in
[what is now Rule 2, see above]. And we think that application of
this latter rule requires the subnerged vessel to “keep out of the



way” of the surface vessel regardl ess of their respective courses
for in the very nature of the situation the ordinary surface vesse
cannot know or be expected to know of the submarine's presence,
whereas the latter with her periscopes and sound gear can not only
know that a surface ship is in the vicinity but can al so determ ne
that vessel's course and speed .

In short it seems to us that a subnarine, operating as the Sea
OnM was operating during the seven mnute interval preceding her
entanglement in the Ariel's net, is analogous to a surface vesse
operating bl acked-out at night as far as visibility is concerned.
That is to say, we think it is just as difficult to see the
peri scopes of a submarine in the daytinme as it is to see a bl acked-
out surface vessel at night. Therefore we regard as in point the
Lind and Australia Star cases, supra, in which it was held, applying
the “special circunstances” rule, that a bl acked-out vessel
al t hough on a nornally hol ding-on course, is required to “keep out
of the way” of a lighted vessel, although on a normally giving-way
course, for the reason that it is “substantially inpossible” for
those on the lighted vessel to see the unlighted one very far away,
and even if they should see her, to make out her course and speed,
and for the further reason that the navigator of the lighted ship,
knowi ng that his vessel could be plainly seen, would be “justified
i n supposing” that the navigators of the unlighted ship would shape
the course of their vessel to avoid him since they woul d know t hat
their vessel could not be seen or anything done to avoid a collision
with her until she was close at hand.

The court of appeals went on to reverse the judgnent bel ow excusing the traw er,
finding that, while no rule explicitly obliged a traw er to signal that she was
draggi ng her net, she was obliged in this instance to do so by what is now Rule
2 because she was trawing in a designated subnarine operating area with actua
noti ce of a submarine operating in her vicinity. Both vessels were therefore to
bl ame for the collision

In 1975, forty mles off Cadiz, the nuclear submarine Von Steuben was underway
and subnerged, serving as a target for the exerci se of Spanish submarine hunting
heli copters. The gane was afoot in a mlitary exercise area identified on

navi gati on charts used by nmariners. The sub's active (pinging) sonar was
silent, in order to evade her hunters. By passive (listening) sonar, her crew
detected a surface vessel approaching, and the sub was nmaneuvered to cross that
vessel 's wake, so that the submarine's noise nmight be shielded fromthe sonars
of the helicopters above. What the crew of the sub did not realize was that the
noi se overhead was that of a tug, the Fairplay X, with an i noperative vessel

the liberty ship Sealady, following silently in tow The Von Steuben's bow

pl anes tangled in the subnmerged towine, jamm ng so that the sub threatened to
sink to the bottom In response to this predi cament, her conmrander ordered an
emer gency surfaci ng maneuver, that is, he ordered the main ballast blown. The
sub pronmptly came up under the towed vessel, lifting her out of the water and so
seriously damagi ng her that she had to be beached in order to avert her sinking,
which resulted in a total |loss of both the vessel and her cargo. Omners of both
tug and tow |l ater sued the United States in the Southern District of New York,
and, in Brodosplas v. United States, 1975 AMC 117 (S.D.N. Y. 1975), the court
found the Von Steuben to be solely at fault for the collision. According to the
court, fault for the collision lay not in the sub's ballast blow, but in her
earlier turn across the tug's wake, which led to ensnarenent, and thence to
collision. It was apparently black letter law for the court that "A subnarine
submerged is a burdened vessel." No authority for that proposition is cited in
the court's opinion. The court went on to identify several steps that, as
burdened vessel, the sub mi ght have taken that woul d have reveal ed the presence



of the tow The nost conpelling of these was to coordinate conmuni cati ons ahead
of time with the helicopters overhead, so that they nmight alert the submarine to
what she could not see. Anobng the court's findings was the fact that "it is not
the practice of the Navy to use picket boats while submarines are operating.”
For the court, "Such a policy is not evidence of what woul d be proper conduct,
where maneuvers are being conducted in nornally used sea | anes near a harbor."
Regardi ng an energency bl ow, the court was persuaded that:

The evidence is clear in showing that the surfacing of a submarine

i s a dangerous nmaneuver at any time. In an energency blow there is
no control over speed of surfacing. In the Von Steuben's situation
the use of the periscope or sonar would have been of no val ue, since
the position of the submarine at the time of the order to bl ow was
beyond the control of the vessel's crew

In this case, the court was convinced that the captain had "acted properly in
ordering the energency blow. He had | ost control of his ship, his stern planes
were jamed, and the possibility of an irreversible plunge to the bottom of the
ocean was very real." No appeal was nade fromthe decision of the district
court. The Von Steuben served another nineteen years before decommi ssioning in
1994.

It seens clear fromthe published reports that the G eeneville bl ew main ball ast
nmerely to denmonstrate a maneuver (or the prowess of her crewin its execution),
and not to escape fromdanger. By ordering that naneuver, her captain

consci ously surrendered control of her steering and speed, at a tinme when the
sub was blind, that is, after he had downed scopes and taken her deeper

For obvi ous reasons, the Navy refrains from advising the public in advance of
the time, place, or nature of submarine operations, and our subnarines operate
routinely beneath the surface of international waters open to any vessel. It

al so seens that, at sone tine after 1946, when the Fal con acconpani ed the Sea
OM, but failed to warn off the Ariel, the Silent Service abandoned the practice
of assigning surface escorts for submarines conducting surfacing and diving
exerci ses. The Spani sh helicopters chasing the Von Steuben m ght have saved the
Seal ady, had the intrusion of the tug and tow pronpted themto switch roles from
adversaries to airborne escorts for the Anerican sub. They m ght then have
warned of f the tug and tow, or else alerted the sub below. |nstead, because the
role of safety escort had not been suggested in the planning or preparation for
their joint exercise, they did nothing.

There is a whiff of hubris in assuming a nodern submarine will always avoid

ot her vessels while at the shall ow depths they occupy in conmon. Detailing a
surface or airborne escort for training evolutions at those depths seens no nore
than comon sense, and would not materially jeopardi ze the secrets of subnmarine
wher eabouts or their capabilities. Perhaps that A d Navy way of doing things is
getting another | ook where contenporary submariners gather to discuss the safety
of their training and operations.
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