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Transformations in Supreme Court Thought:

The Irresistible Force (Federal Indian Law & Policy)
Meets the Movable Object

(American Indian Tribal Status)

DAVID E. WILKINS*
University of Arizona

This article is a content analysis examination of 107 federal court cases involving
American Indian tribal sovereignty and federal pleary power rendered between
1870 and 1921. Our focus, however, is the U.S. Supreme Court’s Indian law
jurisprudence; thus ninety of the cases analyzed were Supreme Court opinions.
The cases seemingly entail two separate braces of opinions. One brace included
decisions which affirmed tribal sovereignty. The other brace entailed cases which
negatively affected tribal sovereignty. These negative decisions generally relied
on doctrines such as plenary power, the political question doctrine, or the so-
called “guardian-ward” relationship. We argue that the Supreme Court, as a
partner in the ruling national alliance, generally deferred to the legislative
branches during this critical historical era, Indian treaties and extra-
constitutional rights notwithstanding. In seeking to explain the two separate,
though not unrelated sets of opinions, we focus on the Court’s role in
formulating public policy towards American Indian tribes in four major issue
areas: congressional power, criminal law, allotment and membership, and
natural resources. And we attempt to explain how and why the Court’s
perception of these issues were transformed over time and how these changes
affected tribal sovereign rights. Finally, we develop a synthetic, abstract model
of judicial decision-making which provides some explanatory power regarding
why the Court decides Indian related issues the way it does.
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The U.S. Supreme Court occupies a seminal, vacillating, though certainly not
detached role in elaborating upon the distinctive political and legal relationship
between tribal governments (which are situated as both pre- and extra-
constitutional polities alongside the federal government) and the U.S. Congress.
While numerous studies have been done on the Supreme Court’s Indian law
jurisprudence, systematic and longitudinal examination of virtually all the Court’s
Indian decisions during a crucial era, 1870-1921, which attempts to explain both
the positive and negative cases and the impact of those decisions on the doctrine
of tribal sovereignty has not been done.

This study presents evidence distilled from an in depth analysis of 107 federal
court cases (90 Supreme Court decisions)’ which explicitly or implicitly invoke
congressional plenary power and tribal sovereignty. It also looks at the role played
by the Court in formulating public policy towards native American tribes in four
major issue areas: congressional power, criminal law, allotment and membership,
and natural resources. And we attempt to explain how and why the Court’s
perception of these issues has changed over time and how these changes affected
tribal sovereign rights.

We address an important and largely ignored (at least by political scientists)
substantive question: the Supreme Court’s treatment of the American Indian tribes
treaty and constitutional rights. The dynamics of this area of law and policy in
the period studied lead us to conclude that the Supreme Court, as part of the ruling
alliance, assumed an extremely deferential position to the legislative branches which
adopted policies in this era aimed at the detribalization-assimilation of Indians into
American society, treaties and the tribes extra-constitutional rights
notwithstanding.

Judicial deference to the legislative and electoral majorities is not unique, and
other scholars have commented on this before.”> The Court assumes that the
legislative branches will protect the rights of the people. But as Riker and Weingast
have recently shown, there is a “fundamental and inescapable arbitrariness to
majority rule” and “majority rule processes are manipulable under certain
circumstances, namely when there is a small group controlling the agenda...”

Riker and Weingast, however, operate from a basic premise that was not relevant
for tribal peoples in the time period of this study. They assumed a citizenship status
for the American constituency and argued, correctly, that over the constitutional
history of the United States the Supreme Court has devised a judicial role as the
“protector of citizens’ rights against invasion by government.” However, during the
duration of our study period, particularly before the 1887 General Allotment Act,
tribal individuals (with some few exceptions) were not citizens of the United States
and therefore lacked the constitutional shielding available to citizens which both
protect them from the state and give them a voice in government affairs—i.e., civil
rights and the ballot, etc. Even after some Indians acquired federal citizenship via
allotments and certain treaties, they were doubtless stunned when the Court ruled
in United States v. Nice* that “citizenship is not incompatible with tribal existence
or continued guardianship, and so may be conferred without completely
emancipating the Indian or placing them beyond the reach of congressional
regulations adopted for their protection.”
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We also find that while tribes and individual Indians secured certain legal victories
during the era, these victories, usually in the area of natural resources, were attained
as a result of federal supremacy and were not validations of tribal sovereignty, per
se. Other Indian judicial victories were secured when, in the process of assimilation,
individual Indians received lands and other assets that were transferred from the
tribal unit; those rights were sometimes protected from non-Indian infringements.’

Besides judicial deference, we will be noting other significant inconsistencies in
court precedent and try to unravel the rationale behind novel doctrines the Court
has developed or employed which have served to both constrain and, occasionally,
benefit tribes and their efforts to function as distinctive governments.

For instance, during an intense and critical period, 1886 through 1914, the
Supreme Court in nineteen opinions asserted that Congress could exercise
“plenary power with regard to Indian tribes. In addition, the Court on numerous
occasions, beginning with the 1846 case, United States v. Rogers’ employed the
“political question” doctrine as a primary justification when it chose not to review
tribal charges of fraudulent federal dealings and other questionable activities
conducted by federal administrators. The political question doctrine was not
officially repudiated as a legal doctrine limiting tribal claims regarding certain rights
against the United States until two relatively recent decisions: Delaware Tribal
Business Committee v. Weeks® and United States v. Sioux Nation.

Finally, we have already described the Court’s general willingness to adopt a
deferential position relative to the legislative branches. Certainly judicial deference
to congressional authority is not unusual. But, as Newton has observed, “extreme
deference to Congress may have been proper in the early days of this nation’s
history, when Indians were regarded as holding allegiance to separate nations, and
Congress dealt with them as if they were foreign nations. Indian affairs then were
a branch of foreign affairs, an area in which the court has traditionally deferred
to the political branches...”® Today, however, tribes are not accorded the respect
of foreign nations and yet the Court continues to exhibit a tenaciously deferential
attitude that often leaves tribes with virtually no legal protection in certain areas
of law."

These doctrines, plenary power, political question, and judicial deference, when
employed singly or linked together, and the Court’s usage of non-constitutional
phrases like “wardship” and “dependency,” have at times resulted in devastating
defeats for tribal nations. They have been used to deny tribes the right to institute
claims against the United States arising out of treaty stipulations.'? They have been
used as rationalizations to force tribal members to engage in compulsory labor
before they were eligible to receive their treaty entitlement. They have been used
to justify federal leases of fee-simple tribal land without tribal consent * They have
been used to sanction explicit abrogations of treaty provisions."”” And they have
been used to support the direct imposition of federal criminal laws into Indian
country.'

Finally, the use of these doctrines allowed the courts to justify the maintenance
of tribal members on reservations as prisoners, unable to leave without the
permission of the Indian agent.'” While some of these insidious practices ended
with time (compulsory labor, and Indians as prisoners of war) or have been legally
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terminated, in a fundamental sense tribes and their citizens are still denied many
judicial remedies under United States law.

For instance, Coulter has noted that with respect to the following fundamental
issues tribes are without legal redress: the status of Indian governments, the title
to aboriginally held tribal lands,'® the operation and validity of Indian treaties, the
power of Congress to legislate over tribal people and territory, and historic tribal
claims against the United States."’

SCHOLARLY EXPECTATIONS

The Supreme Court’s role in elaborating upon federal Indian policy and law has
been chronicled by a variety of authors. Some posit that the Court is the most
helpful branch of the government and the tribe’s best hope of securing justice.”
Others stress that the Court is “The Most Dangerous Branch...” and acts as the
tribes’ chief antagomst ' Recent scholarship, on the other hand, points out that
while the Court is the most logical place for tribes to secure justice, the present
trend of de01s1on-mak1ng is leaning toward decisions which will negatively impact
tribal autonomy.’

Furthermore, previous scholars have also developed a variety of explanations
for the Supreme Court’s opinions which articulate unlimited federal authority over
tribes. These range from conquest to the modern reality that many tribes were
simply termed powerless and irrelevant.” Other scholars have cited Varlables as
obvious and diverse as racism and ethnocenmsm, federal paternahsm, the
negative influence of corporations,” a new conception of Indians as “the beginnings
of a man,™ to economic, natural resource, and political pressure.”® In addition,
some authors strcss “institutional factors” like court deference and sensitivity to
state interests” and the use of “borderline history” which allegedly enables the Court
to recreate historical or contemporary factsin such a way that the Court may justify
the paradigm with which it is already familiar.*® Finally, there is some literature
which argues that the Court acts as it does because of a traditional mterpretanon
of a laissez-faire judicial attitude toward federal regulation of Indian affairs.’'

These studies have significantly contributed to our understanding of the tribal-
federal relationship. The majority of scholarly work in this area, however, has been
written by historians, anthropologists, and most notably, attorneys. Clearly legal
scholars predominate in the field. One scholar has argued that lawyers dominate
the field of Indian law and policy because they tend to “think in terms of ‘tests’
and Indian sovereignty cases are largely based on concepts like the ‘infringement
test,” the “federal preemption test,’ and the ‘sovereignty as a backdrop’ concept.”™”
One could more plausibly state, as did Nathan Margold in 1942, that legal
scholarship is so dominant because many of the conflicts and problems involve
“a mass of statutes, treaties, and judicial and administrative rulings, that includes
practically all the field of law...the law of real property, contracts, corporations,
torts, domestic relations, procedure, criminal law, federal jurisdiction,
constitutional law, conflicts of laws, and international law.”*

North American political scientists, however, with few exceptions, have generally
ignored the field for one of several reasons. First, it may be perceived as not being
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a relevant area of study. Second, since tribes are a statistically-insignificant
population (less than two million) there has not been a great demand for appropriate
literature. Finally, despite the political and social diversity evident in Indian country,
and despite the important inter-governmental, constitutional, and extra-
constitutional questions the tribal-federal-state relationship spawns, political
scientists in conjunction with federally-related funding have rarely opted not to
tackle the field.”

Fortunately, this is slowly but inexorably changing. Several recent studies have
been completed by political scientists as well as historians and legal scholars, which
attempt to assess some of the often-ignored legal and political dimensions of the
tribal-federal relationship. Studies on Indians in comparison with other minorities,”
on the value of interpreting federal Indian policy through the theory of federalism
and public policy analysis® on the role of the United States in Indian Affairs,”’
on the applicability of international law to Indian tribes,”® and on the problems
which arise when “individualism” encounters “tribalism™® have raised many
interesting questions. In addition, articles on the impact of demographic variables
in jurisdiction decisions in Indian law;* on analyses of individual SuPreme Court
cases that have proven especially devastating to Indian sovereignty;"' and studies
which focus on the optimun conditions necessary for tribes to secure “victories”
in the federal courts* have also added depth and texture and a fresher set of
explanations to the presistent questions in federal Indian law and policy.

While adding to our knowledge, these studies, like those cited earlier, generally
emphasize only one or two of a myriad of variables which were critical during the
period under examination—the unresolved issue of federal-state jurisdiction,
economic interest of the federal-state-private-sector, theories of cultural evolution
(Christianization and civilization of the savage tribes), professionalization and
bureaucratization of the federal government, racism and ethnocentrism, and
conflict between liberal individualism and tribal or communalism.

Each of these factors are important. However, a systematic and longitudinal
content analysis of the major Indian Supreme Court cases which focus on the
positive and negative tribal sovereignty cases between 1870 and 1921, how and why
the Supreme Court formulated public policy in four broad issue areas, and how
judicial precedent transformed over time has not been conducted. Several legal texts
have topically examined the complex subject of Indian Law. But these studies, like
some of those mentioned above, are largely descriptive and many of them exhibit
a commitment to a preconceived set of principles which often distorts the past in
order to make their own perspective appears justified. Furthermore, they often
repeat, without analysis, doctrines like plenary power which are enunciated or
exercised by the Court without examining how or why such doctrines originated
and whether they are based in law.

An examination of virtually every Indian Supreme Court decision in this critical
historical era, along with an examination of other pertinent historical and political
data should enable us to provide a fuller explanation for the overall impact of the
Court’s decisions which both placed and properly acknowledged tribes in a
precarious position outside the constitutional framework.
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JUDICIAL TRENDS

In attempting to explain the Supreme Court’s public policy role in Indian affairs
combined with its adoption of a deferential position to the legislative branches in
explicating tribal-federal relations, we focus specific attention on how and why
transformations in legal thought occur in four broad issue areas: (1) congressional
power and tribal sovereign status; (2) criminal law; (3) allotment and membership;
and (4) natural resources. We originally grouped the 107 cases into two separate,
though we will argue, not conflicting decision trends during the era—1870 to 1921.

Decision Trend One

Supreme Court opinions involving tribal sovereignty and congressional plenary
power interpreted Congress’s power over Indians as “plenary” (here defined as
absolute/unlimited). In a number of important cases the Court deferred to Congress
and often relied on the “political question” doctrine as its basis for choosing not
to review congressional actions which proved detrimental to tribal property, civil
or political rights. Beginning in 1886, the Supreme Court elaborated on the
“untrammeled, ‘plenary’ nature of federal constitutional power to alter tribal
property and jurisdictional prerogatives contemplated by the treaties and treaty
substitutes.™’

Decision Trend Two

Supreme Court opinions dealing with tribal sovereignty during the same period
generally acknowledged the internal sovereignty of tribes and their pre-
constitutional aboriginal right of self-government. These decisions largely left tribes
free of the constitutional constraints applicable to the states and the federal
government. Talton v. Mayes,* is an especially eloquent case which articulates some
of the assumptions and attitudes of this separate brace of opinions.

The Court ruled in Talton that Indian tribes were not constitutionally required
to provide a Fifth Amendment grand jury proceeding because tribal powers of self-
government preexisted the United States Constitution and had never been
subsequently modified or surrendered. In reviewing the long treaty and statutory
history between the Cherokee Nation and the United States, the Supreme Court
concluded that the Cherokee’s rights of self government had not been delegated
by Congress and were therefore not powers arising from or created by the federal
Constitution. In short, the Court maintained that “as the powers of local self-
government enjoyed by the Cherokee Nation existed prior to the Constitution, they
are not operated upon the Fifth Amendment, which, as we have said, had for its
sole object the powers conferred by the Constitution on the National
Government.™

Taken at face value, these two trends apparently symbolize a dichotomous
classification. We hypothesize, however, that this is not the case. We argue that
even the Supreme Court opinions which affirmed the inherent sovereignty of tribes
and their exemption from constitutional constraints and state interference will
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contain language, either explicit or implicit, which sanctions and legitimates
preeminent federal authority—plenary power—over tribal nations, their territories,
and their collective and individual political rights. Besides attempting to explain
the Court’s Indian law decisions which involved tribal sovereignty and how and
why the Court’s decisions were transformed over time—for clearly it will be seen
that there was a significant change in the way the Court conceptualized and
articulated tribal sovereignty Congress’ plenary power, and the relationship between
the two—this study also seeks to explain whether the Court’s decisions in the four
issue areas named earlier makes a difference in what the Court decides. To reiterate,
these areas are congressional power, criminal law, allotment and membership areas,
and natural resources.

DATA

It is a little-known fact that ordinary legal doctrines and procedures used in
American domestic law generally do not apply to Indian cases. In reality, “federal
Indian law contains so many exceptions to traditional Anglo-Saxon j ]un g)rudence
as to constitute a field qualitatively and procedurally distinct from it.”" In part,
this distinction is a result of two factors: the large number of tribes and the unique
treaty relationship. There are more than 312 federally-recognized tribes in the lower
48 states and approximately 200 entities in Alaska. Most tribes have their own
internal laws and nearly every one is subject to one or more federal treaties or
statutes. In addition, some 359 treaties between these tribes and the federal
government were negotiated and ratified.*’” Beyond this, an entire volume of the
United States Code, Title 25, is devoted to the subject of Indian law, as is one volume
of the Code of Federal Regulations.

Thus, when cases come before the Federal Courts, judges have at their disposal
a significant and varied body of law, and may also at times look to non-legal
historical and anthropological sources.” In The Supreme Court and the Uses of
History, Charles Miller asserts that “{i]n disputes concerning American Indian
tribes the courts have also considered and often decided cases principally on the
basis of historical material.” This has happened, notes Miller, because “it has been
white man’s law that has provided the chief source of security for the Indian, and
beyond an appeal to conscience and le; §a.l documents the best evidence in most
Indian cases is the testimony of history.” Hence, Indian law, more than any other
body of law, is steeped in time.*

My principal data base consists of 107 federal court cases, 90 of which are
Supreme Court opinions. In selecting these cases, we first began by reviewing
Cohen’s comprehensive work Handbook of Federal Indian Law.”* A review was
conducted of the relevant chapters in which Cohen focused on the transformed
and transforming status of tribes from sovereign groups to dependent “wards.”
Further, we extracted his citations of cases which invoked “plenary” power and
the “political question” doctrines. A thorough search was then made of his citations
for cases which reinforced tribal autonomy and sovereignty. To supplement this
list, primary scholarly works and case books on Indian policy and law were perused
for additional cases.
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The Court is not an isolated institution and attention was also focused on the
functions of Congress and the executive branch, principally the activities of the
BIA and its administrative head, the Commissioner of Indian Affairs, who served
under the Secretary of the Interior. During this era, and until the 1940s, both Houses
of Congress maintained permanent Committees on Indian Affairs. Besides the data
mentioned above, we also drew heavily from other primary sources: relevant Indian
treaties, statutory law, Annual Reports of the Commissioner of Indian Affairs and
the United States Board of Indian Commissioners, opinions of the U.S. Attorney’s
General and Solicitor of the Department of the Interior, Presidential Messages on
Indians, and other relevant executive documents.

A few words about the dates selected for beginning and ending this study are
in order. We began with 1870 for several reasons. First, events were underway in
the Supreme Court which would culminate in a May 1, 1871 case, Cherokee
Tobacco,” which held that a congressional action in direct violation of a treaty
provision was a purely “political question” that “the courts were powerless to
remedy.™ Second, the Senate Judiciary Committee issued a report on December
14, 1870 in which they assessed the effects of the Fourteenth Amendment upon
Indian Tribes. In their words:

[T]he Constitution and the treaties, acts of Congress, and judicial decisions
above referred to, all speak the same language upon this subject, and all point
to the conclusion that the Indians, in tribal condition, have never been subject
to the jurisdiction of the United States in the sense in which the term jurisdiction
is employed in the Fourteenth Amendment to the Constitution.*®

Interestingly, this report was not cited in the Cherokee Tobacco case, despite the
fact that the Senate had an extra 5,000 copies printed and the Court’s decision was
not handed down until nearly five month after the Senate Report was issued.

Cohen once remarked that the decade of the 1870s represented the first decade
in which federal Indian law was “entirely a matter of legislation rather than
treaty”...“it is marked by a steady increase in the statutory powers vested in the
officials of the Indian Service and by a steady narrowing of the rights of individual
Indians and Indian tribes.”® While the last section of this quote is accurate, the
first part is incorrect and bears correction.

It is true that an amendment was attached to an Interior Department
appropriation bill in 1871 that declared the United States would thereafter negotiate
no more treaties with the Indian tribes, although it also declared that existing treaties
would be honored.”” Between 1871 and 1914, however, both houses of Congress
approved 56 additional agreements with Indian tribes;’® agreements that have been
described as the equivalent of treaties by federal officials, attorneys general,
congressmen, and in several Supreme Court Opinions.” Cohen asserts that
“agreements differed from formal treaties only in that they were ratified by both
houses of Congress instead of the Senate alone. Like treaties, these agreements can
be modified, except that rights created by carrying the agreement into effect cannot
be impaired.™
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For several reasons, 1921 was chosen as the year of cloture. Although the national
trend of both federal legislative and public sentiment continued to be focused on
Indian assimilation that reached a zenith when: (1) the allotment system was made
flexible and federal administrative powers connected with the allotment system were
greatly expanded; and (2) the attempt to “wind up tribal existence reached a new
high point and various powers formally vested in the tribes were transferred by
Congress to administrative officials;' a melange of other events were transpiring
that heralded a new trend in Indian affairs.

Two critically important movements were just beginning in 1921; the drive for
universal Indian citizenship and the difficulties over the Pueblo Land Act. The land
problems of the Pueblo villages were inspired by the Supreme Court’s Sandoval
decision in 1913.” An outgrowth of these two movements was the emergence of
a number of private lobbying groups who argued that Indian land, civil, and
religious rights must be protected from federal, state, and private interests bent on
their destruction.*’ From a tribal perspective, the Pueblo’s land battles had both
cultural and institutional ramifications. Not only were the Pueblo tribes, assisted
by various non-Indian groups, able to reassert their aboriginal title, but equally
important, their political entanglements would culminate in 1922 in the
establishment of what is generally regarded as the “first important Indian political
organization.™*

Third, on November 2, 1921, Congress enacted the Snyder Act® which
authorized the Bureau of Indian Affairs (BIA) to “direct, supervise, and expend
such moneys as Congress may from time to time appropriate, for the benefit, care,
and assistance of the Indians throughout the United States...” This act consolidated
all of the old treaty appropriations and allowed the BIA to spend money without
congressional oversight.

Finally, by 1920, many tribes were beginning to seek legislation which allow them
to sue the United States in the Court of Claims for injuries they claimed to have
suffered from the federal government in previous treaty negotiations. Interestingly,
white Americans under the Indian Depredations Act®® were extended the
opportunities to sue tribes for alleged injuries as early as 1891.

FINDINGS AND DISCUSSION

Content analysis of the four critical issue areas, congressional power and tribal
government status, criminal law, allotment and membership, and natural resources,
is by no means exhaustive of the multitude of issues that were litigated during the
years of this study—but nevertheless represents a reasonable way to group the
Supreme Court’s tribal sovereignty cases during the term of this study.

To more fully comprehend the significance of these issue areas, two comparative,
tables, Tables 1 and 2, have been developed. These tables are distillations of data
drawn from the 107 cases which form our core data base. They delineate the
similarities and differences in the Court’s activity across the issue areas in various
subject areas (Table 1) and across time at ten-year intervals (Table 2).
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Comparisons Across Issues

Table 1 explicates several important dimensions of the Court’s position. These
include: the constitutional basis of the majority of the decisions; the Court’s reliance
on extra-constitutional doctrines; the Court’s policy position; the interinstitutional
role adopted by the Court; the role of federalism; the Court’s position on tribal
sovereignty; the alleged cultural status of tribes as viewed by the Court; and the
Court’s general conclusion about tribal status.

A close examination of the various components reveals both expected and
unexpected results. For instance, regarding the constitutional and extra-
constitutional basis of the Court’s finding, a similar pattern is evident among three
of the four issue areas, natural resources being the exception. There, the Court
usually chose not to rely on several key doctrines listed under the extra-
constitutional category.

Although the judiciary sometimes leaned heavily on congressional plenary power
(defined as unlimited/absolute) and sanctioned a vast administrative (Bureau of
Indian Affairs) discretionary power when it chose to justify congressional actions
in the first three areas of law, it usually couched its more positive Indian natural
resource questions in constitutional and treaty terms. This was particularly the case
after 1900 when progressive reforms were taking hold to some degree in
Washington, D.C.

The next three elements, however, constitute a slightly more complicated picture.
Regarding federalism and the Court’s policy position and interinstitutional role,
there are some interesting disparities between the first two issues—congressional
power and tribal status and criminal law, and the last two issues—allotment and
membership and natural resources. The Court is apparently more willing to act
in an imperial capacity when it addresses issues that are perceived as more crucial
to tribal existence. Furthermore, when a tribe’s natural resources are involved, the
Court almost invariably linked the federal government’s interest with that of the
tribes, thus shielding the Indians from potentially injurious state or private policies
or actions. Deloria has argued, therefore, that tribal rights, usually to natural
resources, have occasionally been protected from state jurisdiction and control by
being phrased in terms of federal prerogatives. Why? “Because it is in the interests
of the federal government not to allow the states to challenge federal powers, of
which land ownership and natural resource allocation is a crucial area.™’

This raises the question “Is the federal government actually supporting tribal
sovereignty, or is it more interested in protecting, and even enhancing, federal
supremacy if it feels that this is threatened by the states?” Here McCulloch’s recently
developed thesis®® that the theory of federalism may help explain certain federal
Indian policies toward Indian tribes receives some strong support. While federalism,
generally speaking, involves a constitutional division of power and functions
between a central government and a set of peripheral governments, McCulloch’s
central argument has a different slant. The federal government, not the states, is
constitutionally authorized to deal with tribes. This has not, however, prevented
states from occasionally attempting to interfere in tribal affairs. The Supreme Court
has frequently been called upon to settle questions regarding the states’ efforts to
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intrude, beginning with Worcester v. Georgia,*” where the Court decided that the
State of Georgia was without authority to imprison a white man residing on an
Indian reservation with the consent of tribal and federal authorities, but who refused
to conform to state laws governing Indian affairs. Hence, McCulloch argues that
many federal Indian policies are a result of conflict or cooperation between states
and the federal government (i.e., Indian Removal Act of 1830; Indian Allotment
Act of 1887; the Termination era [1953-1960s]). The evidence reviewed during this
study provides strong corroboration of McCulloch’s argument.

The sixth, and most important component—from a tribal and this study’s
perspective—is the Court’s general perspective on tribal sovereignty. This category
highlights the most profound differences of all of Table 1’s elements. When the
Court was called upon to address issues of congressional power and criminal law,
it usually posited a negative tribal sovereign position. In large part this resulted
from the Court’s usual willingness to defer to Congress (usually citing the “political
question” doctrine), given the Indian tribes constitutional location in the Commerce
Clause. However, there were several exceptions, usually involving the Five Civilized
Tribes.

Regarding the issues of land allotment and tribal membership, the Court’s
decisions encompassed both positive and negative declarations of tribal sovereignty,
depending on Congress’s role and the distribution of tribal property. More
importantly, the evidence indicates that the issue of tribal membership is usually
one reserved for tribal determination, unless property or tribal funds are directly
involved. In these cases, the Court often deferred to Congress or administrative
officials. Once again, however, when tribal natural resources were involved, tribes
usually secured important legal victories. Why? There were three principle reasons:
(1) the importance of the subject matter to tribal survival; (2) the general clarity
in which resource rights appear in legal documents; and (3) the role of federal
sovereignty.

The next component, the Court’s perception of the so-called inferior cultural
status of tribes is not unusual given the sporadic outbursts of prejudicial statements
present in a number of Supreme Court decisions.” The courts frequently spoke
about the “possibility” of tribal “cultural advancement,” given adequate resources
and time. The “evolutionary” theories, insofar as they were applied to tribal people,
appear with greater frequency after 1900 with the birth of the progressive movement.

The last component, the Court’s overall characterization of tribal political-legal
status is quite cohesive across the four areas of law. The only important difference
is that in the area of natural resources, wardship is not as clearly articulated as
in the other areas for reasons described earlier. Nevertheless, language in even these
generally pro-Indian cases indicates that the Court perceived tribes as “dependent”
and “defenseless” people.

In summary, despite the Court’s important decisions supporting Indian rights
in the area of natural resources, though usually for reasons related to federal
supremacy,”’ there is far more evidence supporting a view of the Supreme Court
as an entity which overwhelmingly deferred to Congress; regardless of whether the
legislature was acting to (1) maintain alleged tribal “wardship,” (2) selectively
reinforce tribal sovereignty, or (3) enact laws designed to detribalize Indians and



Table 1. Comparison of Supreme Court Activity Across Four Issue Areas
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Allotment and Property, Wardship, Legitimator, Least Danger- Periodically (fed- Both Pro- and Inferior Semi-
Membership Commerce unlimited con-  Initiator22 ous, Broad eral supremacy) ~ Anti-sovereignty sovereign,
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Natural Commerce, Wardship Legitimator, Least Danger-  Almostalways ~ Mostly pro- Inferior, but can ~ Semi-
Resources Property, Treaty Initiator, ous, Broad Dis-  (federal sovereignty “advance” with  sovereign,
Imperial?} cretion, Imperial  supremacy) federal help Domestic-
Power dependent,
Individualization
General
Assesment2* 15 25 50 50 5.0 75 25 50
Notes: 1. = Constitutional Basis. Decisions which are grounded on constitutional jisions; 2. = Extra-Constitutional Basis. Decisions which are based on non-constitutional doctrines, or legal
“masks” {i.e,, wardship, plenary power, dependent status, etc); 3. = Supreme Court Policy Provision. Policy-making role assumed by the Court. The three policy roles are defined in subsequent

footnotes; 4. = Supreme Court Interinstitutional Role. Court’s role vis-a-vis the other branches of government; 5. = Federalism invoked. When questions of the federal-state distribution of authority/
jurisdiction are involved; 6. = Supreme Court's Tribal Sovereignty Position. General judicial stance on doctrine of tribal sovereignty; 7. = Supreme Court's Perception of Tribal Cultural Status.
The Court often cited Darwinian terminology which emphasized “cultural evolution.” In its most degrading sense, people of color, i, Blacks, Indians, Orientals, and Hispanics, were deemed
“culturally inferior” to whites; 8. = Tribal Status. General political-legal status of tribes as defined by the Supreme Court; 9. = Wardship. A concept with many different meanings. (See Cohen,
Handbook, 1972 ed,, p. 169-173 for description of the various definitions). When used in an extra-constitutional sense it is applied to tribes, rather than individuals, and it is a power used in
two ways: (1) “as a justification for congressional legislation in matters ordinarily within the exclusive control of the states,” and (2) as a justification for federal legislation which would be considered
‘confiscatory  if applied to non-Indians” (Ibid, p. 170); 10. = Unlimited Congressional Plenary Power. Power defined as “absolute” and “omnipotent” (see Note 7); 11. = Administrative Discretionary
Power. By the latter part of the 19th Century, the Supreme Court had implied a federal administrative power over internal tribal sovereignty based solely on the questionable grounds that the
United States was the “guardian” of tribal interests. This notion is, however, lacking a constitutional basis. See, e.g, Anonymous (comment), “Federal Plenary Power in Indian Affairs After Weeks
and Sioux Nation,” University of Pennsylvania Law Review, 131 (1982): 268; 12. = Deference: When the Supreme Court acquiesces to the legislative branch, often citing the political question
rule; 13. = Legitimator. When the Supreme Court acts to uphold the constitutionality of congressional laws; 14. = Least Dangerous. A perception of the Court in which it is perceived as the
weakest of the three federal branches; 15. = Federal Supremacy. When the Supreme Court rules that federal law takes precedence over state law; 16. = Alien Nation. Since tribes were classed
as neither “foreign” nations or “states” by the Supreme Court, it has often wrestled with their status. Sometimes it has simply said they were “alien” because their status was extra-constitutional
in origin; 17. = Domestic-Dependent. Tribal status first delineated by Chief Justice John Marshall in Cherokee Nation v. Georgia, 5 pet. 1,17 (1831); 18. = Semi-Sovereign. This term is synonymous
with “domestic-dependent” Essentially, it posits that tribes retain internal sovereignty, but that they have somehow, purportedly because of their “dependent” status, lost exteral sovereignty; 19.
= Broad Discretion. When the Court exercises its option to either legitimate or generate public policy; 20. = Federal Preemption. The legal principle that federal laws take precedence over state
laws; 21. = Individualization. General process whereby the federal government sought to destroy the communal aspect of tribal society by the enactment of policies and laws designed to individualize
both tribal property and funds; 22 = initiator. When the Supreme Court actively engages in the formulation of domestic public policy; 23. = Imperial. According to Agresto, the Court acts in
this manner because its actions are active and unchecked. In effect, it has the ability to be the creator or designer of new social policy (ithaca, NY: Cornell University Press), p. 164); 24. = General
Assessment. This category provides a summary scale of the genera) patterns that emerge from a review of each category. The scale runs from 1 = very similar to 10 = very different.
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in the process provide individualized Indians with a set of civil rights. The Supreme
Court has declared provisions of five federal statutes'” which have involved Indian lands
or rights as unconstitutional. However, none of these invalidations involved Congress’
power to dilute tribal sovereign rights. In other words, while the Supreme Court has
on a few occasions declared acts of Congress invalid if they infringed previously
recognized or congressionally created rights,” the Court has never voided a single
congressional act because it diminished or abrogated an inherent or aboriginal tribal
right.

Why this deference? And more importantly, is it based on legitimate grounds? As
we noted at the outset, the Supreme Court is a partner in the dominant national alliance
and generally supports the major policies of this alliance.” And while acknowledging
that the Supreme Court is not merely an agent of the alliance”—that is it has a
significant amount of power it can use—the “main task of the Court,” said Dahl, “
to confer legitimacy on the fundamental policies of the successful coalition.™

Besides congressional deference, there was a significant level of ideological consensus
evident in the Supreme Court’s decisions. This is evidenced by the paucity of dissent
in the ninety cases examined. There was written dissent in only five cases: Cherokee
Tobacco, Leavenworth Railroad Co. v. United States, Elk v. Wilkins, Choctaw Nation
v. United States, and Donnely v. United States.™

Comparisons Across Time

Table 2 graphically depicts the legal and political transformations that occurred in tribal
status, the tribal-federal relationship, and federal Indian policy between 1870 and 1921.
Ten-year intervals were used simply because they represent a concise and graphic way
to categorize the information perused. Moreover, the unpredictable and inconsistent
nature of legal thought precluded a more substantive way of organizing the material
studied.

Table 2 comprehensively represents (1) the Court’s overall policy position on tribal
sovereignty, (2) the reigning congressional policy, (3) the federal relationship with tribes,
and (4) the general political-legal status of tribes during the decade.

Not surprisingly, this table—like the previous one—displays telling overlaps from
one interval to the next. More importantly it shows the sporadic yet significant
transformations that occurred over time. For instance, regarding Court policy, there
were major changes between the decades of 1870-1880, when many tribes were still
dealt with as relative sovereigns, to the 1880-1890 decade, when the doctrines of
unlimited congressional plenary power and “wardship” were formally mtroduced and
became entrenched in Supreme Court case law, beginning with U.S. v. Kagama.”

This combination, plenary power (when defined as unlimited/absolute) and
“Indian wardship,” represented a massive transmutation in tribal status from
sovereign nations to subject peoples. The plenary power era was inaugurated with
United States v. Kagama, though the term “plenary” is absent from the decision.
The Supreme Court was called upon in Kagama to determine whether the Major
Crimes Act’® was constitutional. The Court, unable to locate a constitutional
basis for the Congress’ imposition of its criminal jurisdiction over seven major
crimes occurring in Indian country, instead crafted a two-pronged explanation
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Table 2. The Transformation of Legal Thought Across Time

Federal
Court Congressional Relationship Tribal
Dates Policy Policy to Tribes Status
1870-1880  Affirm tribal sover- Reservation' Nation-to-Nation® Foreign Alien Nation®
eignty (Tribal status Bilateral Guardian-Ward* Domestic-Dependents
questions, agreements?
membership)
1880-1890  Decreasing affirmation  Assimilation’ Reserva- ~ Guardian-Ward Foreign Nation
of tribal sovereignty tion Allotment Selected? nation-to-  Domestic-Dependent
Creation of Wardship ~ Guardianship Bilateral  nation (esp. Five Civil-  Ward
status (Criminal law ~ Agreements ized Tribes)
issues dominate)
1890-1900  Continuation of Assimilation Reserva-  Guardian-Ward Ward Domestic-
Wardship status. tion Allotment Selected nation-to- Dependent (Five Civil-
Selected recognition  Guardianship Bilateral nation terminated dur-  ized Tribes)
of tribal sovereignty Agreements ing this decade
{esp. Five Civilized
Tribes)
1900-1910  Continuation of Modified Assimila- Guardian-Ward Ward
Wardship. Increasing ~ tion'0 Reservation Quasi-recognition of

recognition of tribal Allotment Guardian-  Tribal Rights'
natural resource rights  ship Last of the Bilat-

(Congressional power  eral Agreements.

and tribal status, natu-

ral resources, mem-

bership and taxation

issues dominate)

1910-1921  Continuation of Modified Assimilation ~ Guardian-Ward Ward Domestic-
Wardship. Continued ~ Reservation Allotment  Quasi-recognition of ~ Dependent
recognition of tribal Guardianship Tribal Rights

natural resource rights,
and individual rights

Notes: Congress's official Indian reservation policy began in the 1850s and continued until the mid-1880s when it was replaced
by the Allotment Policy; 2. = Although treaty-making with tribes ostensibly ended in 1871 (16 St. 544, 566), bilateral agreements,
which were often interpreted as treaties by the courts, continued to be negotiated until 1914; 3. = A political relationship in
which the federal government asserts that it is acting as the “guardian” of the so-called Indian Ward. Cohen has conclusively
shown that although Indians were often referred to as “wards,” there was never any explicit law placing them in that debilitating
status (Felix S. Cohen, “Indian Wardship: The Twilight of a Myth,” The Legal Conscience: Selected Papers of Felix S. Cohen,
edited by Lucy Cohen (New Haven: Yale University Press, 1960), p. 328); 5. = Some cases explicitly refer to tribes as “Foreign”
or “alien” nations because of their extra-constitutional and pre-constitutional status; 6. = A reduced political status first enunciated
by Chief Justice Marshall in 1831 (see discussion of Cherokee Nation v. Georgia in text); 7. = Congressional policy from 1880s
to 1930s designed to “absorb” Indians into larger non-Indian culture; 8. = The allotment (breakup of tribal lands) of the majority
of Indian reservations (24 St. 388) was the central element in the federal government’s assimilation program; 9. = While most
tribes were reeling from the effects of allotment, missionaries, and other assimilative tools, the Five Civilized Tribes were still
generally treated as independent nations and were accorded a large measure of political recognition; 10. = Although assimilation
continued as the principal federal Indian policy, by the early 1900s it was modified to reflect the more progressive and tolerant
attitude of the influential policy makers in Congress, the courts, and in the Bureau of Indian Affairs. 11. = By the second decade
of the 20th Century, the federal government, as a direct outgrowth of the Progressive era, began to extend a measure of recognition
towards certain tribal rights, especially in the areas of internal civil matters and tribal natural resouces.
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for the federal action: alleged Indian “helplessness,” and federal land ownership,
though not based on the Property Clause.

First, Justice Miller transmuted John Marshall’s analogy that Indian nations
were “in a state of pupilage” and that “their relation to the United States resembles
that of a ward to his guardian.” Miller, inaccurately cited Marshall’s wardship
analogy. He claimed that “in the opinions in these cases® they [tribes] are spoken
of as ‘wards of the nation,” ‘pupils,” as local dependent communities.™" It is true
that Marshall used the term “pupilage” in Cherokee Nation and that he described
tribes as “domestic-dependent nations,” but nowhere in either case does he say
Indians are “wards.” Miller went on to assert that when Congress decided in 1871
to terminate the treaty-making process, this unilateral federal action, not consented
to by tribes, somehow empowered Congress “to govern them [Indians] by acts of
Congress.™

Having reified the concept of wardship, and having invested in Congress a self-
arrogated power to unilaterally govern tribes, it was an easy step for Miller to then
say: “These Indian tribes are wards of the nation. They are communities dependent
on the United States.”™ Continuing, the Court said that “from their very weakness
and helplessness...there arises the duty of protection, and with it the power.” This
“power,” said Miller. “must exist in the [U.S.] government because it never has
existed anywhere else, because the theatre of its exercise is within the geographical
limits of the United States, because it has never been denied, and because it alone
can enforce its laws on all the tribes.™*

Second, the Court asserted that because of U.S. property ownership of the
continent’s lands, the federal government had acquired a power “outside the
Constitution that allowed it to deal arbitrarily with the Indians under the guise
of protecting them.™ Since land ownership, combined with alleged Indian
“wardship,” and not constitutional enumerated delegations of power were the
cornerstones of this decision, the basis of plenary power was set.

This decision, articulating a virtually unlimited and unreviewable congressional
and judicial power over the status of tribes and their rights, was reinforced in a
number of major Supreme Court decisions in succeeding years: Cherokee Nation
v. Southern Kansas Railway, Stephens v. Cherokee Nation, Cherokee Nation v.
Hitchcock, and most notoriously in Lone Wolf v. Hitchcock.*

In Lone Wolf, which involved the Kiowa, Comanche, and Apache (KCA) Tribes,
the Supreme Court upheld the Congress’ forced allotment of treaty-recognized
Indian land which, according to the 1867 KCA treaty, could not be ceded without
the consent of three-fourths of the adult male Indians. The Court also held that
the federal law enacted in 1890 to implement the 1892 agreement to allot the KCA
lands, which was obtained without the requisite consent of three-fourths of the adult
male vote, did not violate the due process clause. In short, the Court dismissed the
tribes treaty claims by arguing that Congress could abrogate Indian treaties. “Plenary
power,” said the Court, “over the tribal relations of the Indians has been exercised
by Congress from the beginning, and the power has always been deemed a political
one, not subject to be controlled by the judicial department of the government.™’

After citing extensive sections of the Kagama decision, the Court more ominously
noted in deferring to Congress that it would not consider evidence brought by the
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tribes that many of the Indians’ signatures to the 1892 agreement had been obtained
by “fraudulent misrepresentations and concealment; or that the three-fourths
requirement had not been met as required by the 1867 treaty; or that the 1867 treaty
had been amended by Congress without tribal consent.™®

In closing statements, the Court stated that it would continue to operate under
the premise that Congress “acted in perfect good faith” with the Indians, but that
“if their were injuries sustained by the tribes relief must be sought by an appeal
to that body for redress and not to the courts.™ However, the fact that most Indians
were still excluded from the American political arena because they were not U.S.
citizens and could not vote seemed as irrelevant to the Court then as it had to the
Kagama court in 1886.”°

By the end of this study’s period, 1921, although plenary power and wardship
were still the dominant doctrines, the Court had slowly begun to re-acknowledge,
sometimes in dramatic language, that the tribes had a right to exist and have their
cultures and natural resources protected.

Generally speaking, the five decades depicted show a judiciary which developed
and corroborated Indian policy that is inconsistent, but one that is actually held
together by a distinctive and fairly-consistent legal “consciousness.™"' Congressional
policy fluctuates similarly, and is actually slightly more contradictory. For instance,
from 1870 to 1880, the United States maintained its policy of negotiating agreements
with Indian tribes and segregating them on reservations. During the next two
decades, however, contradictory policies of allotment and assimilation (the goal
of which was to include Indians in non-Indian society) and guardianship and
bilateral agreements (whose goals were to exclude Indians from non-Indian society)
operated simultaneously.

The last 20 years, from 1900 to 1920, witnessed a continuation of the earlier
fluctuating policies, with two important exceptions. First, bilateral agreements were
no longer negotiated after 1914. Second, “modified” assimilation replaced stark
assimilation. It was modified in the sense that although the principal federal goal
remained the Americanization of Indians, there was a growing recognition that
there was room in America for some cultural diversity.

Not coincidentally, this was also an era in which new immigrants from Eastern
and Southern Europe, representing many diverse ethnic and national groups
(Russian Jews, Poles, Hungarians, Irish, and Bohemians), began to have a direct
impact on social and political reforms.’” “It indicates,” according to Huthmacher,
“that the urban lower class provided an active, numerically strong, and potentially
necessary force for reform—and that this class was perhaps as important in
determining the course of American liberalism as the urban middle class.™® These
diverse ethnic groups had become so prominent and influential that Congress,
on May 19, 1921, curbed immigration and established a national quota system‘”
Prominent philanthropists and influential congressmen began to suggest that
Indians, as the original Americans, should have the right to remain culturally
distinct, even if they were eventually supposed to merge politically with
Americans.

The third category, federal relationship to tribes, is similar in its conflicting scope
and institutional alterations, as well as contradictory perceptions to the previous
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category on congressional policy. There are, however, a few important differences.
In this group, one sees more clearly the transition in the relationship from the
original nation-to-nation (in law, if not always in practice) basis to that of guardian-
ward (in practice, not in law). Note the overlap across the decades, and the “selected”
aspect of the nation-to-nation relationship between the 1880s and 1900.

By the 1900-1910 period “wardship” was the dominant federal paradigm. There
was, however, an emerging sense that certain tribal rights, particularly internal
criminal and civil tribal disputes and Indian natural resource matters were entitled
to federal protection. This attitude intensified during the last decade in the limited
areas discussed earlier.

Finally, tribal status, as defined by federal policy makers, vacillated impressively
during this 51-year period. Tribes originally defined as “foreign” or “alien” nations,
were also classed as “domestic-dependent” nations. They were then, in the next
decade, simultaneously treated as foreign, domestic-dependent, and “wards” of the
state. Between 1890 and 1900 the wardship characterization dominated, though the
Five Civilized Tribes were (at least prior to 1898) still regarded as separate nations.
By the last decade, while tribes and individual Indians were still generally treated
as wards, they were sometimes regarded as domestic-dependent nations, capable
and entitled to a separate cultural, political, and legal status.

A MODEL OF JUDICIAL DECISION-MAKING
REGARDING TRIBAL SOVEREIGNTY

Restated briefly, my original hypothesis was that even those Supreme Court
decisions affirming tribal sovereignty would contain language that sanctioned or
legitimated overriding congressional authority over tribes. Has my empirical data
and case analysis confirmed or denied this statement? In short, it has been loosely
confirmed. We have inductively developed the following model, Figure 1, which
accounts for the two distinctive though interlocked sets of opinions. The two judicial
trends are interrelated by the legal consciousness that permeates the Court as an
autonomous institution. This distinctive consciousness, according to Kennedy®® has
evolved according to a pattern uniquely its own. Kennedy has observed that the
“notion behind legal consciousness is that people can have in common something
more influential than a checklist of facts, techniques, and opinions.” “They can,”
said Kennedy, “share premises about the salient aspects of the legal order that are
so basic that actors rarely if ever bring them consciously to mind.” The cases
analyzed indicate a powerful level of ideological consensus exhibited by the Court.
This, as noted above, is best evidenced by the virtual lack of dissent in the 90
Supreme Court cases analyzed.

This model is a plausible account of those important factors which impinge upon
or may redirect a Court’s final Indian or Indian-related decision legitimating
significant federal power over tribes. Although it is primarily descriptive, it
graphically charts some of the particular complexities that may be involved in a
given case.
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Model Description

In reviewing the Court’s Indian-related sovereignty cases, we dichotomized them
initially into two separate categories: Decision Trend I cases which adversely affect
tribal sovereignty, and decision Trend II cases which were generally supportive of
tribal rights. However, in reviewing the cases it was necessary to develop a taxonomy
that reflected the Court’s different means of treating the concept of sovereignty.
We, therefore, diseggregated the concept sovereignty into five major types:
complete, territorial, membership, subject matter, and gratuitous comment.”’

Once the sovereignty case had been categorized, the presence or absence of one
of several factors (or combination of factors) may affect the Court’s final decision.
First, the most important issue appears to be the presence or absence of
congressional power (i.e., whether or not Congress has the right to enact various
laws without tribal consent, or federal supremacy when challenged by states or
private interests). If the Court perceives that a tribe or state is directly challenging
federal sovereignty or a particular federal policy, it generally sides with the
legislative branches. This is particularly true if constitutional provisions are being
tested—the Commerce, Treaty, or Property clauses. This is not surprising since,
as we have shown, the Court is an integral part of the ruling alliance. The Court,
in short, functions predominantly as a legitimator of congressional or executive
actions.

Second, the Court may also generate of its own volition, an implied or implicit
congressional intent if it will serve the Court’s perception of what it believes is in
the affected parties interest and, if the issue is considered vital to a tribe’s continued
existence, usually, though not always, as a distinct cultural entity. What the Court
considers in the “tribal interest,” however, may not be what the tribe desires.”®
Furthermore, the Court’s perception of what is necessary for continued tribal
existence is also sometimes problematic.

Third, if the tribe is considered culturally or socially “sophisticated™ because of
the comparatively “advanced” development of its legal and political institutions,
this appears to have a bearing on how the Court ruled.” Fourth, depending on
the constellation of factors under discussion, the Court may also examine the
situation from the philosophical paradigm of liberal individualism as contrasted
to communalism or tribalism.'® This is a fundamental factor because of the
overwhelming emphasis placed on individual rights in this society. Also, the Court
is sometimes cognizant that the existing political relationship is based upon nation-
to-nation treaties and agreements and attempts to develop arguments to support
tribalism.

Fifth, the clarity with which a particular or collective set of tribal rights appears
in federally sanctioned treaties, agreements, or federal laws may also have a direct
bearing on a Courts final decision.' Sixth, racial makeup of the parties involved
in the litigation could also be determinative of the outcome of cases. For instance,
during the historical era of this study, half-breeds or mixed-blood Indians were often
treated in a distinctive manner. While this factor alone guaranteed neither a legal
victory or defeat, depending on their tribal membership and other factors, it certainly
had a bearing on the outcome of some of the decisions in our sample of cases.
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Finally, the prominence of explicitly named democratic values or principles can
be important and may modify the Court’s final opinion. For instance, when
“morality,” “consent,” “humanity,” or “justice,” are alluded to by the Court this
sometimes works to the benefit or disadvantage of tribal sovereignty.

Theoretical Implications

Either of the above factors, individually, when paired, or in any combination
may materially affect the outcome of a Supreme Court decision. It is impossible,
however, to predict with any certainty, which factor or combination of factors will
have the effect of affirming or denying tribal sovereignty. Thus, despite the clarity
of recognition of the sovereign status of tribal states as existing political and cultural
entities in the Commerce Clause, in over 300 ratified treaties, in some 50 bilateral
agreements, in numerous federal statutes and federal court decisions, the evidence
perused for this article supports both Deloria'® and Wilkinson’s'® statements that
the Supreme Court has developed no real consistent legal doctrines over time,
insofar as tribal sovereignty is concerned. It is plausible, however, to state that the
Supreme Court as a policy-making institution, has exhibited a fairly distinctive and
fairly consistent legal consciousness over time when addressing the reality of tribal
nations encapsulated by a constitutional democracy.

This model modifies our initial hypothesis in a fundamental sense. Originally,
we hypothesized that when the courts legitimated congressional plenary power over
tribes, it was always a power that was omnipotent and absolute. This model and
the preceding content analysis of the case law, however, while confirming that the
Court does sometimes sanction inordinate power, often confirms a much less stark,
though still not insignificant congressional power and in some cases even restrains
congressional power.

Hence, while the Court’s Indian decisions can be tracked along a spectrum from
the left, which interdicts or restrains federal power, to the middle, which sanctions
a significant thought constitutionally-based federal authority, to the far right, which
legitimates unlimited, absolute federal power, it is clear from the model that the
perceptual screen bonding all this together is legal consciousness that affects, though
in a difficult manner to quantify, the Court’s decisional outcomes.

This study has not generated any law-like generalizations. But it has produced
more than merely idiographic explanations for the transformations in legal thought
and the Court’s development or reification of non-constitutional doctrines like
“wardship,” “dependency status,” and federal land ownership, which sometimes
supplanted the legitimate Commerce and Treaty constitutional clauses that
historically constituted the parameters of the tribal-federal relationship. These non-
constitutional doctrines, along with the sometimes bizarre interpretations of the
Property Clause of the Constitution and the definition of Indians as a “race,” served
a dual and ironic purpose of both legitimating congressional power (both exclusive
and absolute) over tribes while, at the same time, they were used to sometimes
protect tribes or individual Indians from federal, state, corporate, or private
interests.
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CONCLUSION

We began this article by noting that the United States Supreme Court occupies
a distinctive position in defining, elaborating and, when necessary, clarifying the
status of American Indian tribes and their treaty and extra-constitutional rights.
We set out to determine what the Court’s role was in formulating public policy
towards the American Indian tribes during a pivotal era in constitutional and
American Indian history, 1870-1921, by grouping the core data, 107 cases, into four
broad issue areas: congressional power in conjunction with tribal sovereignty, the
application of western criminal law on American Indian tribes, allotment and
membership, and natural resources.

We hypothesized that the Court’s adopted deferential position as a partner in
the ruling national alliance—which does not involve tribes—would significantly
influence the decisional outcome of cases by establishing and reinforcing
congressional power over tribal property, civil, and political rights. We argued that
before 1871 this deferential attitude was justified because tribes were, generally
speaking, still dealt with as separate, if unequal sovereigns with whom the U.S.
dealt with via treaties, not domestic legislation. After 1871, however, when treaty-
making was stopped, and beginning with Cherokee Tobacco (1871), which
determined that a subsequent statute could override a prior treaty (last-in-time rule)
and that so-called “political questions” were “beyond the sphere of judicial
cognizance,” the Supreme Court adopted a stance that effectively precluded justice
for tribes or a recognition of their rights. This deferential judicial position intensified
during the next thirty years as Congress and the executive branch embarked on
their infamous allotment, assimilation, and Americanization campaign.

It was not until the first decade of the 20th century that the Supreme Court began
to issue occasional rulings which supported certain tribal rights, particularly in the
area of natural resources and in individualized property rights. But even those
decisions contained ample language that left tribes in a nebulous and tenuous
political position subject to unconstrained congressional power, when Congress
chose to exercise such power.

NOTES

Contact the author for a list of the 107 cases constituting my data base.

2. See, e.g., Robert A. Dahl, “Decision-Making in a Democracy: The Supreme Court
as a National Policy-Maker,” Journal of Public Law, 6 (1957): 279-295; and William
H. Riker and Barry R. Weingast, “Constitutional Regulation of Legislative Choice:
The Political Consequences of Judicial Deference to Legislature,” Virginia Law
Review, 74 (1988): 373-401.

Riker and Weingast, “Judicial Deference,” p. 374.

241 U.S. 591, 598 (1916).

See, e.g., Choate v. Trapp, 224 U.S. 665 (1912).

The American Heritage Dictionary defines “plenary” as “complete in all aspects or
essentials; full; absolute...” (1980). On the other hand David E. Engdahl, “State and
Federal Power over Federal Property,” Arizona Law Review, 18 (1976): 283-384,
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