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The Supreme Court has explained that racial classifications are
forbidden because judging someone by his or her race undermines the
worth and dignity of individuals when personal qualities and merit rep-
resent the appropriate measure. 3! Classifications based upon race raise
concerns because the decision is based upon “an immutable character-
istic which its possessors are powerless to escape or set aside.”432

Justice Kennedy’s opinion in Parents Involved echoes these concerns
about the harms of racial classifications. For instance, he argues that,
when a racial classification requires individuals “to march in different
directions” because of their race, the classification can result in “a new
divisiveness” as well as a “corrosive discourse” that results in race serving
as a means of political bargaining.#? Further, he questions whether ra-
cial categories are meaningful and notes that individuals lack the power
to change a racial classification. He contends that “[c]Jrude measures of
this sort threaten to reduce children to racial chits valued and traded
according to one school’s supply and another’s demand.”#3 Justice
Kennedy did not contend in Parents Involved that race-neutral actions
exist free from these potentially serious harms.*35 Instead, he stated that
these “measures that do not rely on differential treatment based on in-
dividual classifications present these problems to a lesser degree.”*% Justice
Kennedy did not explain, however, why race-neutral measures do not
inflict the same harms. 37

The Court’s repeated insistence that race-neutral measures must
be examined before a racial classification may be used implicitly recog-
nizes that these measures do not involve the same harms as racial classi-
fications. Instead, the manner in which the government’s goal is pur-
sued can substantially influence the Court’s review of such efforts.*3 As
the discussion below demonstrates, the Court has correctly implied that

41 Rice v. Cayetano, 528 U.S. 495, 517 (2000); see also Holning Lau, Formalism: From Ra-
cial Integration to Same-Sex Marriage, 59 HasTings L.J. 843, 868-69 (2008) (noting that the
concurring opinions of Justices Kennedy and Thomas in Parents Involved indicate that
“race-based essentialism is also an evil in itself that demeans individuals and, therefore,
warrants heightened scrutiny”).

#2 Regents of the Univ. of Cal. v. Bakke, 438 U.S. 265, 360 (1978) (Brennan, J., con-
curring in part and dissenting in part).

433 Parents Involved, 127 S. Ct. at 2797 (Kennedy, J., concurring in part and in the
judgment).

434 14,

435 4.

436 Id. (emphasis added).

437 See id.

438 See Ryan, supra note 69, at 343.
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race-neutral government action involves fewer harms than racial classi-
fications.

2. The Advantages of a Race-Neutral Approach

Race-neutral approaches may cause less harm than racial classifica-
tions for several reasons. By avoiding the consideration of race in gov-
ernment decisionmaking, such approaches can avoid stigmatizing mi-
norities because they avoid calling into question the qualifications of
minorities or the reasons that minorities receive special considera-
tion.#3® In place of race, race-neutral actions may link more closely to
the underlying concern that led the government to adopt a racial clas-
sification and thus more effectively accomplish the goal of the govern-
ment action.*? This link also would shift the focus away from minori-
ties and racial status to the underlying concern, such as residential
segregation.*!! Furthermore, focusing on a concern shared by indi-
viduals of all races, such as poverty, encourages recognition of com-
monalities and common interests across racial lines and conveys the
suggestion that race is irrelevant. 42

Race-neutral actions also may create less divisiveness when they
focus on a tangible disadvantage because doing so removes the appear-
ance that some racial minorities, such as those who are privileged, are
receiving a preference when they do not warrant it, while those who
warrant the privilege, disadvantaged whites for example, are denied a

439 See J. Harvie Wilkinson Ill, The Law of Civil Rights and the Dangers of Separatism in
Multicultural America, 47 Stan. L. Rev. 993, 1014 (1995) (“An approach which concerns
itself with disadvantaged individuals does not suffer the drawbacks of traditional race-based
action such as injustice to dispreferred groups, stigmatization of preferred ones, and fla-
grant race consciousness.”); Steven T. Collis, Note, A Narrow Path to Diversity: The Constitu-
tionality of Rezoning Plans and Strategic Site Selection of Schools After Parents Involved, 107
MicH. L. Rev. 501, 517 (2008) (“Justice Kennedy’s openness to a relaxed review of siting
and rezoning no doubt stems from his sense that these methods, as with changing voting
district lines, do not produce stimatization, one of his chief concerns.”).

440 See Heeren, supra note 16, at 176 (noting that class “diversity has also been shown to
lead to racial diversity in schools without the negative implications many see in singling out
individuals based on race”); Eboni S. Nelson, What Price Grutter?, 32 J.C. & U.L. 1, 9
(2005).

441 See Liu, supra note 206, at 72 (noting that the race-neutral student assignment plan
in Berkeley, California, directly responds to the residential segregation in the district).

442 See Forde-Mazrui, supra note 35, at 2374; ¢f. Devon W. Carbado & Cheryl 1. Harris,
The New Racial Preferences, 96 CaL. L. Rev. 1139, 1194 (2008) (“Contemporary racial dis-
course in the United States proceeds from the assumption that both colorblindness and
racial neutrality are realizable. For some, both have already been achieved, making race
irrelevant.”).
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privilege.#$3 By including whites as beneficiaries of race-neutral action,
the hostility generated by the exclusivity of racial preferences is miti-
gated.*** Race-neutral action avoids stereotyping minorities as always
disadvantaged and in need of special assistance because it sends the
message that the district is targeting the disadvantage or other neutral
criteria rather than using race as a proxy for it.4# By directly targeting
disadvantage or other criteria, race-neutral action also avoids messages
of racial inferiority that arise when a racial preference grants benefits to
minorities.#46 Race-neutral actions also avoid decisions about which
races to include and exclude as beneficiaries of a racial classification
and about how to define race. 4

If student assignments rely on nonracial characteristics, a person
of any race may possess that characteristic, and the community may
view the government action as one open to benefiting all members of
society and thus inherently more fair than distributing benefits and
burdens based upon race.#®8 In a related manner, when school boards
use factors such as class or geography to assign students to schools, they
no longer rely on immutable characteristics, and instead rely upon fac-
tors that an individual can control.#4® Thus, the elimination of race as
the criterion upon which the government acts avoids offending the
dignity of individuals and instead can “focus on race as a structural fea-
ture of the social landscape, not as a personal attribute of an individual
student.”0 In addition, the focus on nonracial criteria reduces the risk

443 See Forde-Mazrui, supra note 35, at 2371-72; see also Nelson, supra note 440, at 38-39.

44 See Forde-Mazrui, supra note 35, at 2371-72; see also Nelson, supra note 440, at 38—
39; K.G. Jan Pillai, Affirmative Action: In Search of a National Policy, 2 TEmp. PoL. & Civ. Rrs.
L. Rev. 1, 41 (1992) (“A race-neutral program ... would be impervious to political sling-
shots of those who constantly play the ‘race card’ by stirring up the hostile sentiments of
economically squeezed middle- and working-class whites against racial quotas.”).

45 See T. Alexander Aleinikoff, A Case for Race-Consciousness, 91 CorLuM. L. Rev. 1060,
1091 (1991) (“[R]ace-consciousness is self-defeating to the extent that it reinforces rather
than undermines racism. Affirmative action, it is argued, may have this effect because it
inevitably creates the impression of a lowering of standards in order to benefit minori-
ties.”); Forde-Mazrui, supra note 35, at 2371-72; Nelson, supra note 440, at 9 (“Race-neutral
measures, such as consideration of an applicant’s socioeconomic status, acknowledge these
disparities and attempt to remedy them by providing educational opportunities and pref-
erences to those students who have been adversely affected by such circumstances.”).

46 See Wilkinson, supra note 439, at 1014.

47 See Carlon, supra note 222, at 1166-68 (discussing difficulties of drawing lines be-
tween races); Forde-Mazrui, supra note 35, at 2374.

448 Spe Forde-Mazrui, supra note 35, at 2357-58.

449 See Bakke, 438 U.S. at 360-61 (Brennan, J., concurring in part and in the judg-
ment).

450 Lju, supra note 206, at 72; see Forde-Mazrui, supra note 35, at 2371.
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that the government seeks to achieve invidious ends because the action
targets the disadvantage or other criteria rather than race. !

Given the nation’s distribution of societal benefits along lines of
class and geography that sometimes correspond with race,*? the use of
nonracial criteria, even when adopted to promote diversity and avoid
racial isolation, may give greater comfort to those who find an explicit
reliance on the race of individuals inconsistent with the dignity of indi-
viduals.45% By focusing on criteria other than race—at least explicitly—
school boards also may avoid some of the “racial exhaustion” that issues
of race often encounter.45

Some racial hostility may remain if individuals feel that a charac-
teristic was chosen simply as a proxy for race.%® Hostility also may arise
if members of the public believe that the government’s limited time
and money should not be spent to address the challenges confronting
racial minorities. Finally, some may view race-neutral efforts with hos-
tility because they are convinced that the nation has achieved racial
equality.#57 Ultimately, though, toleration of some lingering racial hos-
tility may represent a necessary cost for continuing to allow and even
encourage governments to address racial inequity and discrimination
in American society. In this regard, it is important to remember that
the Court has not suggested that governments should not continue to
address discrimination and racial injustice; in fact, it has recognized
that governments can take such action.?® The Court’s insistence that

51 See Forde-Mazrui, supra note 35, at 2371-72; Sullivan, supra note 35, at 1052 (“The
more whites from lower socioeconomic backgrounds or inferior high schools swept in by
the race-neutral proxy, the less salient any white applicant’s claim to have suffered racial
discrimination will be.”).

52 See, ¢.g., San Antonio Sch. Dist. v. Rodriguez, 411 U.S. 1, 55 (1973).

453 See Ryan, supra note 69, at 343 (“One sees in Gruiler and Graiz, and Bakke before
them, evidence of a belief that it is better if the use of race is hidden rather than overt.”).

454 See generally Darren Lenard Hutchinson, Racial Exhaustion, 86 WasH. U. L. Rev.
(forthcoming 2009) (arguing that Americans have grown tired of confronting issues of
race and racial inequalities in American society, but that history also reveals that Ameri-
cans have always stressed the importance of limiting such efforts).

455 See Cimino, supra note 133, at 1306 (“[I]f class-based preferences are perceived as a
covert substitute for racial preferences, they might in fact be considered equally stigmatiz-
ing.”); Forde-Mazrui, supra note 35, at 2377 (noting that race-neutral plans “may still stoke
resentment among whites who perceive such programs as racial favoritism by proxy”);
Heeren, supra note 16, at 176 (“[T]he use of [socioeconomic status] as a substitute for race
can be seen as a clumsy placeholder that ‘hides the ball’ by using race-neutral means to
pursue racially-driven ends.”).

456 See Forde-Mazrui, supra note 35, at 2377.

457 Carbado & Harris, supra note 442, at 1194.

458 Sge Adarand Constructors, Inc. v. Pena, 515 U.S. 200, 237 (1995) (“The unhappy
persistence of both the practice and the lingering effects of racial discrimination against
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governments first consider race-neutral measures also reveals its accep-
tance of race-specific goals as a legitimate government objective as well
as its recognition that ignoring race and racial injustice does not repre-
sent a path to equal protection of the law and racial equality.4>® On bal-
ance, race-neutral action best avoids the harms of racial classifications
while keeping the pursuit of racial equality on the national agenda.*60

If governments are going to address racial inequality, they must
identify and address the racial implications of social problems. Efforts
to address racial discrimination and inequality may always confront
some hostility.#6! Nevertheless, race-neutral efforts only allow indirect
measures to address racial inequality and represent the approach least
likely to cause additional harms.

D. Applying Rational Basis Review to Race-Neutral Efforts to
Avoid Racial Isolation and Promote Diversity

Given the ability of race-neutral efforts to advance the provision of
equal educational opportunity and to avoid many of the harms of racial
classifications, school districts should enjoy wide latitude to adopt race-
neutral student assignment plans. The provision of this latitude re-
quires courts to apply rational basis review to those race-neutral plans
that advance a benign purpose.%6? This Article contends that courts
should make a threshold inquiry into the purpose and effect of race-
neutral student assignment plans. When a school district can demon-
strate that a plan was adopted to achieve and actually advances a benign

minority groups in this country is an unfortunate realty, and government is not disqualified
from acting in response to it.” (emphasis added)).

159 See, e.g., Gratz v. Bollinger, 539 U.S. 244, 302 (2003) (“The Constitution is both
color blind and color conscious.” (quoting United States v. Jefferson County Bd. of Educ.,
372 F.2d 836, 876 (5th Cir. 1966))); Reno, 509 U.S. at 642 (“Despite their invocation of the
ideal of a ‘color-blind’ Constitution, appellants appear to concede that race-conscious
redistricting is not always unconstitutional.” (internal citations omitted)).

460 See Forde-Mazrui, supra note 35, at 2378. Of course, not just any racial goal pursued
through a race-neutral approach will be upheld. See Croson, 488 U.S. at 498-99 (plurality
opinion). In Croson, when the Court pointed the City of Richmond toward a race-neutral
approach, it had evidence that the city sought to increase participation by minority busi-
nesses in the construction required for public projects. Id. Thus, the Court had evidence
that the government actor was undertaking a benign race-specific goal. /d.

461 Forde-Mazrui, supra note 35, at 2377 (“Any law motivated by a racially discrimina-
tory purpose poses a risk of illegitimate motivations, the perpetuation of racial stereotypes,
and the aggravation of race relations.”); Hutchinson, supra note 454.

462 Heeren, supra note 16, at 180 (contending that a race-neutral plan will be subject to
rational basis review); Winters, supra note 114, at 722-23 (arguing that rational basis review
would apply to a socioeconomic integration plan even if the district used class to achieve
racial integration).
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purpose, such as avoiding racial isolation, courts should apply rational
basis review to the plan. When the plan was adopted to achieve and ac-
tually advances an invidious purpose, such as dividing students along
racial lines, courts should subject the race-neutral action to strict scru-
tiny consistent with the Court’s past precedent.463

By making a threshold inquiry into the purpose and effect of the
race-neutral action and applying rational basis review only when a
school district can demonstrate a benign purpose and effect, courts
appropriately would continue to foreclose those actions that seek to
divide the races, while providing latitude to districts to address the na-
tion’s “moral and ethical obligation to fulfill its historic commitment to
creating an integrated society that ensures equal opportunity for all of
its children.”#* Under rational basis review, a court subjects the ends
and the means to only a minimal level of scrutiny to ensure that the
action is “ratis .aally related to a legitimate state interest.”65 Rational
basis review represents the determination that courts should not serve
as a substantive check on government action and instead that the gov-
ernment’s decision should almost always remain the final one.%6 It ac-

463 Shaw, 509 U.S. at 643-44 (noting the presumptive invalidity of racial classifications
and that “[t]his rule applies as well to a classification is ostensibly neutral but is an obvious
pretext for racial discrimination”(quoting Pers. Admin’r of Mass. v. Feeney, 442 U.S. 256,
272 (1976))); Davis, 426 U.S. at 244-45 (holding that the Court will apply strict scrutiny to
a race-neutral law if the law was adopted to accomplish a discriminatory purpose).

By allowing the application of the Equal Protection Clause to recognize the distinction
between benign and invidious actions when determining the standard of review, this Arti-
cle’s proposed approach represents one way to effectuate the distinction Justice Breyer
contends the Court has recognized throughout its case law. Justice Breyer wrote in Parents
Involved:

The Equal Protection Clause, ratified following the Civil War, has always dis-
tinguished in practice between state action that excludes and thereby subor-
dinates racial minorities and state action that seeks to bring together people
of all races. From Swann to Grutter, this Court’s decisions have emphasized
this distinction, recognizing that the fate of race relations in this country de-
pends upon unity among our children, “for unless our children begin to
learn together, there is little hope that our people will ever learn to live to-
gether.”

Parents Involved, 127 S. Ct. at 2834-35 (Breyer, ], dissenting) (quoting Milliken v. Bradley,
418 U.S. 717, 783 (1974) (Marshall, J., dissenting)). This Article seeks to operationalize
recognition of the distinction between actions that bring people together and those that
divide by allowing the standard of review to differ depending on which of these two differ-
ent objectives is pursued.

464 Parents Involved, 127 S. Ct. at 2797 (Kennedy, J., concurring in part and in the
judgment).

465 City of New Orleans v. Dukes, 427 U.S. 297, 303 (1976).

466 See id.



2009] Constitutionality of Race-Neutral Efforts to Achieve Diversity in Schools 353

complishes this by granting substantial deference to the legislature. 67
The standard provides a strong presumption of legitimacy by placing
the burden on the plaintiff to establish that the statute is irrational be-
cause it does not relate to a legitimate government interest.468 If the
court finds any set of facts that reasonably justify the government’s ac-
tion, the classification will be upheld.6?

Some scholars have noted, however, that the Court’s rational basis
review includes two types of scrutiny: one in which the Court does not
conduct an assessment of the statute but merely acquiesces in the legis-
lative judgment and another in which the court conducts a limited re-
view of the government action and requires more than the appearance
of rationality.#’® In fact, the Court itself has admitted that its rational
basis jurisprudence has been less than consistent or uniform.4”! In-
deed, it has rarely and unpredictably invoked this more meaningful
version.4”2 This Article contends that once the threshold inquiry dem-
onstrates that the purpose and effect of a race-neutral student assign-
ment plan is to reduce racial isolation or enhance diversity, the more
rigorous application of rational basis review appropriately provides
school districts wide latitude to adopt race-neutral efforts to avoid racial
isolation and increase diversity while requiring them to show more than
the mere appearance of rationality.

Moreover, in Parents Involved, Justice Kennedy cited to a voting
rights decision, Bush v. Vera, in support of his contention that race-

467 See Schweiker v. Wilson, 450 U.S. 221, 230 (1981); McGowan v. Maryland, 366 U.S.
420, 425~-26 (1961); see also CHEMERINSKY, supra note 140, at 678-79; Shaman, supra note
162, at 1024.

468 See McGowan, 366 U.S. at 425-26; see also CHEMERINSKY, supra note 140, at 672;
Shaman, supranote 162, at 1023,

469 See McGowan, 366 U.S. at 426.

470 See, e.g., Goldberg, supra note 162, at 482 (“[T]he Court’s rational basis jurisprudence
wavers between its typical deference to government decisionmaking and the occasional insis-
tence on meaningful review, without a unifying theory for meshing the two seemingly distinct
approaches.” (citations omitted)); Matthew F. Leitman, A Proposed Standard of Equal Protection
Review for Classifications Within the Criminal Justice System That Have a Racially Disparate Impact: A
Case Study of the Federal Sentencing Guidelines’ Classification Between Crack and Powder Cocaine, 25
U. ToL. L. Rev. 215, 218 (1994) (“The Supreme Court recently has applied a number of dif
ferent versions of the rational basis test, which vary in the amount of deference given to the
legislative classification.”); Shaman, supra note 162, at 1023,

471 Se¢ U.S. R.R. Ret. Bd. v. Fritz, 449 U.S. 166, 176-77 n.10 (1980).

472 See Goldberg, supra note 162, at 517 (“[D]ivergent emphases [in rational basis re-
view] reflect a persistent tension about the nature of rational basis review, which has left
the doctrine with a somewhat unpredictable feel and, at times, without sufficient focus on
whether a meaningful connection exists between government action and the purported
justifications for that action.”); Shaman, supra note 162, at 1028.
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neutral actions will not likely lead a court to apply strict scrutiny.4’3 In
the discussion cited in Bush v. Vera, the plurality makes several points
that are noteworthy in determining the circumstances under which Jus-
tice Kennedy might apply strict scrutiny to a race-neutral student as-
signment plan. In Bush v. Vera, the plurality explained that strict scru-
tiny applies when redistricting legislation segregates individuals for
voting and disregards standard districting principles; strict scrutiny
does not apply, however, simply because of the legislature’s mere “con-
sciousness of race” or “to all cases of intentional creation of majority-
minority districts.”¥’* Instead, strict scrutiny only applies when race was
the predominant and controlling factor over other districting princi-
ples.#”> This suggests that the plurality viewed race as a predominant
factor as sufficiently similar to the direct use of a racial classification to
treat the two actions the same.

In the context of student assignment plans, this suggests that,
given the Court’s application of strict scrutiny to redistricting legisla-
tion that segregates the races,%’8 the Court will likely apply strict scru-
tiny to a student assignment plan that seeks to segregate the races. In
addition, just as strict scrutiny does not apply to the intentional crea-
tion of all majority-minority districts and instead only applies when race
predominates,*’? strict scrutiny will not apply to a race-neutral student
assignment plan with a benign purpose and instead will only be applied
if the race-neutral approach is tantamount to the district using race it-

473 Parents Involved, 127 S. Ct. at 2792 (Kennedy, J., concurring in part and in the
judgment) (citing Bush v. Vera, 517 U.S. 952, 958 (1996) (plurality opinion)). Scholars
have offered various interpretations of what Justice Kennedy’s reference to a voting rights
opinion in Parents Involved and his voting rights opinions generally suggest for the consti-
tutional future of race-neutral student assignments. See, e.g., Brown, supra note 14, at 744
(“Justice Kennedy’s [Parents Involved] opinion allows school authorities to consciously at-
tempt to produce as much integration as possible through means that eschew individual
racial classifications.”); Pamela S. Karlan, The Law of Small Numbers: Gonzales v. Carhart,
Parents Involved in Community Schools, and Some Themes from the First Full Term of the Rob-
erts Court, 86 N.C. L. Rev. 1369, 1391 (2008) (“If Justice Kennedy intends to move general
equal protection doctrine toward the approach currently underlying the redistricting
cases, then equal protection law may be shifting implicitly toward a model in which the
goal of integrating . . . schools . . . justifies race-conscious government action as long as the
action does not rely too explicitly on race.”); George La Noue & Kenneth L. Marcus, 57
Cata. U. L. Rev. 991, 1013 (2008) (contending that, by invoking Bush v. Vera in Parents
Involved, Justice Kennedy “suggests that only if the ‘predominant’ motivation of a govern-
mental education program is racial will [the Court] require strict scrutiny review”).

474 Vera, 517 U.S. at 958.

475 Id. at 958-59.

476 See id. at 958.

477 See id.
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self. Therefore, this Article’s proposed approach is consistent with the
views expressed by Justice Kennedy in Parents Involved.

One might question whether, under this proposal, a court would
sustain a district’s furtive desire to segregate students on the basis of
race, so long as the district can state a benign purpose. This scenario
can be avoided in two ways. First, the threshold inquiry should examine
both the purpose and effect of the student assignment plan. If a benign
purpose is stated but the clear effect of the plan is racial balkanization,
a court would legitimately set aside the district’s statement of a benign
purpose. Second, even if a limited threshold inquiry misses an invidi-
ous purpose behind a student assignment plan, a court can apply a
meaningful interpretation of rational basis review to uncover the in-
vidious purpose and any stereotyping, as the Court has done in some
prior cases.4”® Such an application of rational basis review may appro-
priately be considered a heightened form of rational basis review.*
The adoption of the more rigorous form of rational basis review looks
beyond the stated purpose of the plan to ensure that the plan accom-
plishes the desired effect.#80 Thus, this application of rational basis re-
view avoids the criticism that it has not evaluated the link between the
government’s goal and its action.*8! If this review revealed that the race-
neutral plan increased racial isolation or decreased diversity, a court
would invalidate the plan.

At a minimum, however, this review would still provide substantial
latitude to school districts to adopt race-neutral student assignment
plans, except when such plans serve to balkanize students along racial
lines between schools rather than increase the exposure of students to
those from different racial groups. When the plan has mixed effects—

48 See supra notes 153-159, 179-181 and accompanying text.

419 See supra notes 153-159 and accompanying text; see also CHEMERINSKY, supra note
140, at 673 (“The claim is that in some cases where the Court says that it is using rational
basis review, it is actually employing a test with more ‘bite’ than the customarily very defer-
ential rational basis review.”); TRIBE, supra note 182, at 1443—44 (noting that, although
under the traditional application of the rational basis test the Court upholds any classifica-
tion “based upon a state of facts that reasonably can be conceived to constitute a distinc-
tion,” in the 1980s the Court’s application of rational basis “sometimes took on a new,
more penetrating character”); Leitman, supra note 470, at 219-22 (describing two forms of
rational basis review).

480 Sge Romer, 517 U.S. at 634-35; City of Cleburne v. Cleburne Living Ctr.,, Inc., 473
U.S. 432, 446, 450 (1985); U.S. Dep’t of Agric. v. Moreno, 413 U.S. 528, 534 (1973).

41 Goldberg, supra note 162, at 490 (“[T]he deferential formulation of rational basis
review can skew judicial analysis where the government appears to have acted to achieve a
legitimate goal. . . . [T]he standard’s emphasis on deference ... leads courts to skip over
the required step of evaluating the link between the permissible goal and the govern-
ment’s action.”).
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perhaps reducing racial isolation in some schools while increasing it in
others—as long as the overall effect is the reduction of racial isolation
and the enhancement of diversity, courts should uphold such plans.

By applying rational basis review to race-neutral student assign-
ment plans that advance a benign goal, courts will be deferring to the
expertise of school districts in designing and implementing education
policy. Judicial restraint in reviewing these plans allows the democratic
process to determine the proper approach to achieve these goals.*8?
Thus, although some scholars have criticized rational basis review for
granting too much deference to the legislature,*®® this deference oper-
ates as an advantage in the context of a benign race-neutral student
assignment plan. Admittedly, this would require courts to uphold plans
that they would not themselves develop and adopt, but doing so would
recognize that school districts should retain primary decision-making
authority over such plans, and that the role of the courts should be lim-
ited to invalidating plans that seek and accomplish an improper pur-
pose.

Given the racial goal behind raceneutral student assignment
plans, some might contend that courts should apply a more rigorous
level of review, such as strict scrutiny, to ensure that the purpose and

482 See Schweiker, 450 U.S. at 230 (“Unless a statute employs a classification that is inher-
ently invidious or that impinges on fundamental rights, . .. this Court properly exercises
only a limited review power over Congress, the appropriate representative body through
which the public makes democratic choices among alternative solutions to social and eco-
nomic problems.”); CHEMERINSKY, supra note 140, at 679; see also Archer, supra note 68, at
661 (“[T]here is a long line of precedent acknowledging that school administrators know
better than courts what kind of learning environment is best for children and, as a result,
are afforded considerable deference by the courts.”); William Benjamin Bryant, Doubting
Thomasville’s Ability-Grouping Program: Holton v. City of Thomasville School District, 59
MERCER L. REv. 1891, 1406 (2008) (noting a shift from judicial remedies to legislative
remedies for students seeking a high-quality education); Wendy Parker, Connecting the Dots:
Grutter, School Desegregation, and Federalism, 45 Wu. & Mary L. Rev. 1691, 1693 (2004);
Spann, supra note 222, at 634 (arguing that “the political branches of government possess
the power to overcome Supreme Court impediments to racial justice,” and hoping that
“they also possess the will to exercise that power”).

83 See, ¢.g., EVAN GERSTMANN, SAME-SEX MARRIAGE AND THE CONSTITUTION 16 (2004)
(“Courts will uphold laws that everybody agrees cause more harm than good, or laws that
reflect outdated concerns, so long as they further, even slightly or tangentially, a legitimate
goal of government.”); Goldberg, supra note 162, at 490 (“[T]he deferential formulation
of rational basis review can skew judicial analysis where the government appears to have
acted to achieve a legitimate goal. In these cases, the standard’s emphasis on deference at
times leads courts to skip over the required step of evaluating the link between the permis-
sible goal and the government’s action.”); Gunther, supra note 212, at 8 (noting that the
rational basis standard has afforded “minimal scrutiny in theory and virtually none in
fact™); see also CHEMERINSKY, supra note 140, at 679 (“[I]t also can be argued that the
Court has gone too far in its deference under the rational basis test.”).
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effect of such plans are legitimate.*8 If the Court took this position, it
would send the signal that courts are suspicious of school districts that
attempt to address the nation’s legacy of racial inequality by seeking to
avoid racial isolation and enhance diversity. To subject all efforts to cre-
ate diverse schools and avoid racial isolation to the same exacting scru-
tiny that racial classifications must face would place a straightjacket on
school districts that endeavor to tackle these complex issues. 85

Some may criticize the application of the rational basis test to race-
neutral student assignment plans that advance a benign purpose be-
cause, under rational basis review, the Court typically considers irrele-
vant the reasons that the legislature passed the statute; instead, the ra-
tionale for a statute “may be based on rational speculation unsupported
by evidence or empirical data.”#® Thus, some may contend that this
would enable a school board to hide a discriminatory purpose toward a
particular racial group.#’ The more rigorous interpretation of rational
basis review, however, can be applied to uncover animus toward a group
and avoid this shortcoming. 488

Some also have criticized rational basis review as a test that a court
can manipulate to achieve a court’s desired outcome.#8 This criticism
is not unique to rational basis review.4 Although one can effectively
manipulate any judicial standard, once a benign purpose is shown, ju-

484 See Croson, 484 U.S. at 493 (“Absent searching judicial inquiry into the justification
for such race-based measures, there is simply no way of determining what classifications
are ‘benign’ or ‘remedial’ and what classifications are in fact motivated by illegitimate
notions of racial inferiority or simple racial politics.”); Bakke, 438 U.S. at 291 (plurality
opinion) (“Racial and ethnic distinctions of any sort are inherently suspect and thus call
for the most exacting judicial examination.”).

485 See Parents Involved, 127 S. Ct. at 2802 (Breyer, J., dissenting) (“[R]eal-world efforts
to substitute racially diverse for racially segregated schools (however caused) are complex

”

486 FCC v. Beach Commc’ns, Inc., 508 U.S. 307, 315 (1993); see also Clark Neily, No Such
Thing: Litigating Under the Rational Basis Test, 1 N.Y.U. J.L. & LiBerTY 898, 908 (2005) (“The
Supreme Court has repeatedly held that under the rational basis test, it is irrelevant why a
particular law was actually passed—it only matters whether it could theoretically have been
passed for proper purposes.”).

487 See, e.g., Beach, 508 U.S. at 315.

488 Spe Romer, 517 U.S. at 634-35; Cleburne, 473 U.S. at 446, 450; Moreno, 413 U.S. at 534.

489 See, e.g., Neily, supra note 486, at 910 (“A final indictment of the rational basis test is
the Supreme Court’s record of blatantly misapplying it in order to achieve preferred out-
comes.”).

490 Scholars have criticized intermediate scrutiny for the same reason. See, e.g., George
C. Hlavac, Interpretation of the Equal Protection Clause: A Constitutional Shell Game, 61 GEo.
WasH. L. Rev. 1349, 1375 (1993); Jay D. Wexler, Defending the Middle Way: Intermediate Scru-
tiny as Judicial Minimalism, 66 GEo. WasH. L. Rev. 298, 325 (1998).
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dicial deference provides the appropriate judicial lens for reviewing
race-neutral student assignment plans.

Some might criticize the proposed approach for providing such
leeway to districts that the politically powerful could place the imple-
mentation burden of the plan on the less politically powerful group.#9!
For example, rational basis review could allow a district to impose the
transportation burden of a race-neutral student assignment plan on the
minority community while white students are permitted to attend
schools close to home.%92 Many post-Brown desegregation plans placed
the burden of integration on minority communities, particularly the
transportation burden.*® A court could interpret such a burden as an
intent to harm the minority community and could invalidate the plan
for this reason.4%* A court should exercise caution, however, before tak-
ing such action and should first consider the effectiveness of alterna-
tives to the district’s approach. The existence of effective alternatives
that can distribute the burden of implementation more evenly would
militate in favor of finding an invidious intent. But in the absence of
such alternatives, the court should defer to the school district, leaving
the political process to determine whether the minority community
would prefer bearing the implementation burden rather than remain
in racially isolated schools.

Finally, some might criticize the proposed approach because apply-
ing rational basis to a benign student assignment plan and strict scrutiny
to an invidious student assignment plan contradicts the Court’s inter-
pretation of equal protection to require applying a uniform standard to

491 See Lia B. Epperson, True Integration: Advancing Brown s Goal of Educational Equity in
the Wake of Grutter, 67 U. PITT. L. REV. 175, 206 (2005).

492 See id.

493 [g

Certain specific tactics post-Brown reinforced patterns of racial hegemony
by placing the intolerable burden of integration on African-American stu-
dents. Such policies included the “freedom-ofchoice” plans first used to
eradicate segregation, which placed the onus on black children to voluntarily
desegregate schools, and which were used to control the extent of desegrega-
tion. By 1968, the Court held that such plans were unconstitutional because
they placed an undue burden on African-American students. . . . Even after
the Court’s ruling in Green, school districts continued to implement strategies
to place the intolerable burden of effectuating the Court’s mandate on Afri-
can-American children through disproportionate transportation burdens.

Id

494 See, e.g., Davis, 426 U.S. at 239, 244-45 (holding that a showing of intentional dis-
crimination must be made to establish racial discrimination in violation of the Equal Pro-
tection Clause).
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benign or invidious government action.*% The proposed approach con-
tends that the Court should embrace some antisubordination principles
when it decides the legal standard for benign race-neutral student as-
signment plans. An antisubordination approach guides the Court to
support substantial leniency and discretion for race-neutral efforts that
advance a benign purpose while strongly disfavoring race-neutral efforts
that advance an invidious purpose.“% Although the Court has rejected
some elements of an antisubordination approach by subjecting actions
that harm or benefit minorities to the same exacting scrutiny, numerous
scholars have argued that an antisubordination approach informs some
of the Court’s current jurisprudence regarding race even while the
Court subjugates the antisubordination analysis to its anticlassification
analysis. 497

Although this Article adopts an antisubordination framework, ap-
plying rational basis review to race-neutral efforts to avoid racial isola-
tion and promote diversity in schools is consistent with the Court’s cur-
rent anticlassification approach. As discussed above, the Court’s
current approach to equal protection emphasizes the unconstitutional-
ity of using a racial classification by applying strict scrutiny to all racial
classifications regardless of the beneficiary of the classification.% Strict
scrutiny, however, also encourages governments to adopt a race-neutral
approach to achieve their goals rather than a racial classification.4%
Unless the Court has been encouraging governments to exchange one
constitutionally suspect approach with another, its approach to strict
scrutiny signals that race-neutral government actions typically will sat-
isfy the Court’s interpretation of the requirements of equal protection.
This approval and even encouragement of the use of race-neutral ac-
tion renders rational basis review the appropriate standard for review-

495 The plurality opinion in Croson stated that “the standard of review under the Equal
Protection Clause is not dependent on the race of those burdened or benefited by a par-
ticular classification.” 488 U.S. at 494 (plurality opinion).

4% Hutchinson, supra note 245, at 684 (“Under an antisubordination approach, the
Court would view remedial usages of a disfavored category in a different fashion: govern-
mental efforts to dismantle entrenched patterns of inequality and discrimination would
not trigger the heightened (and fatal) sensitivity that invidious and oppressive purposes
warrant.”).

497 See, e.g., Balkin & Siegel, supra note 284, at 10-11; Colker, supra note 245, at 1011;
Hutchinson, supra note 245, at 646, 692-93; see also supra notes 294~305 and accompanying
text. But see Campos, supra note 265, at 587-88 (“Today the antisubordination principle
exists almost exclusively in scholarship, with little hope of influencing the Court.”).

498 See supra notes 189-191 and accompanying text.

499 See supra notes 200-204 and accompanying text.
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ing race-neutral student assignment plans when they pursue the benign
purpose of avoiding racial isolation and promoting diversity.5%0

The application of strict scrutiny to invidious race-neutral student
assignment plans would enable the Court to adopt this Article’s pro-
posed approach without overruling any case law.5¢! At the same time,
the application of rational basis review to benign student assignment
plans would allow the Court to recognize some of the antisubordination
influences within past case 1aw®?? and remedy some of the shortcomings
of the anticlassification approach, particularly the weakness that the an-
ticlassification approach treats government action that harms and helps
minorities under the same exacting and often fatal scrutiny.503

If the proposed approach were adopted, courts might help to rein-
vigorate the nation’s commitment to integrated schools, equal educa-
tional opportunity, and, ultimately, the promise of Brown. The applica-
tion of rational basis review to benign student assignment plans
indicates that, as a society, such plans are desirable and thus encourages
the adoption of such plans. The application of rational basis to benign
plans also fosters experimentation by school districts with race-neutral
student assignment plans without fear of liability if their initial efforts
are not as successful as they hope. Districts need latitude to find the
best approach for the communities the districts serve.

CONCLUSION

The determination of the appropriate legal standard for race-
neutral student assignment plans will shape how federal, state, and lo-
cal governments approach the pursuit of racial goals for generations,
not only in education but also in employment, housing, and other con-

500 See supra notes 462-497 and accompanying text.

%1 The Court has never squarely confronted the constitutionality of benign race-
neutral government action. In Davis, the Court held that strict scrutiny applies to race-
neutral government action with a discriminatory purpose. 426 U.S. at 244-45. If the Court
adopted this Article’s proposal, it could limit the applicability of Davis to those race-neutral
government actions with an invidious purpose, particularly in light of its encouragement
of the adoption of race-neutral action when it applies strict scrutiny by requiring govern-
ments to show that they undertook “serious, good faith consideration of workable race-
neutral alternatives.” Grutter v. Bollinger, 539 U.S. 306, 339 (2003). At the same time, the
application of rational basis to benign student assignment plans would allow the Court to
recognize some of the antisubordination influences within past case law, see supra notes
294-305 and accompanying text, and remedy some of the shortcomings of the anticlassifi-
cation approach, see supra notes 250-277 and accompanying text.

502 See supra notes 294-302 and accompanying text.

503 See supra notes 246277 and accompanying text.
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texts, 5% just as the Court’s decision to apply strict scrutiny to racial clas-
sifications has established the legal parameters in which affirmative ac-
tion programs must operate. The plurality in Parents Involved in Com-
munity Schools v. Seattle School District No. 1adopted a colorblind approach
to the Constitution with the contention that “when it comes to using
race to assign children to schools, history will be heard.”*%> The history
and modern-day reality of racially isolated schools within the United
States reveals that those schools overwhelmingly provide minority stu-
dents with inferior educational opportunities. Therefore, when deter-
mining the appropriate standard to apply to districts that take action to
remedy racial isolation and promote diversity, courts should be mindful
that their decisions will strongly influence not only who sits next to
whom in schools across the country, but also the availability of a key
mechanism to improve the quality of educational opportunities for
many minority students. A decision to apply a typically “fatal in fact”
legal standard to benign race-neutral efforts also would cause the na-
tion to forfeit the educational, societal, and democratic benefits of in-
tegrated educational settings.5%6

This Article contends that school districts should be provided wide
latitude to adopt race-neutral student assignment plans that pursue a
benign purpose because these plans can avoid some of the harms of
racial isolation while advancing the provision of equal educational op-
portunity guaranteed by the Equal Protection Clause. To determine
which plans pursue a benign purpose, courts should consider both the
goals and effects of the student assignment plan. Once a district has
demonstrated that the plan has the goal and effect of avoiding racial
isolation and enhancing diversity, courts can help to ensure that dis-
tricts enjoy this wide latitude by applying rational basis to these plans.
Courts should apply strict scrutiny to those plans that have the purpose
or effect of balkanization. Scholars, civil rights advocates, and others
criticized Parents Involved as the abandonment of Brown v. Board of Edu-
cation and its vision of integrated schools and equal educational oppor-
tunity,597 but this need not be the case if this Article’s proposed ap-
proach were adopted.

50¢ Banks, supra note 35, at 581; Forde-Mazrui, supra note 35, at 2334.

505127 S. Ct. 2738, 2767 (2007) (plurality opinion) (emphasis added).

506 See id. at 2820-24 (Breyer, |., dissenting).

507 See, e.g., David J. Hoff, Decision Sparks Divided Reactions, Epuc. WK., June 28, 2007,
http://www.edweek.org/ew/articles/2007/06/28/43scotusreax_web.h26.html (“School offi-
cials and traditional civil rights groups decried the U.S. Supreme Court’s ruling today over-
turning policies intended to diversify student enrollments in the Jefferson County, Ky, and
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Ultimately, courts must remember that the responses to the ques-
tions raised by race-neutral efforts to diversify schools and avoid racial
isolation do not merely involve issues of legal doctrine and constitu-
tional interpretation for scholars, judges, and school districts to ponder.
The responses will also dramatically influence the nation’s commitment
to equal educational opportunity, an integrated society and the charac-
ter of the nation that our children will inherit. Most people in this coun-
try support bringing students of different racial backgrounds together
in public schools.5%® Therefore, the Supreme Court’s decision in Parents
Involved brings the nation to a crossroads in its history: will it continue to
pursue integrated educational settings and equal educational opportu-
nity, or will it allow the current racial resegregation of public schools to
continue unabated? The road chosen will determine the character of
the nation that is passed on to future generations and ultimately
whether the nation continues its unfinished civil rights agenda. There-
fore, the analysis of these critical issues should proceed with the circum-
spection, wisdom, and vision that these sensitive questions demand. The
nation’s schoolchildren demand no less.

Seattle school districts.”); Robert Lowe, Backpedaling Toward Plessy, RETHINKING SCHOOLS, Fall
2007, at 14, 17 (“Although it is not a radical step backward, the desegregation decision does
further constrain the meaning of Brown and the meaning of public education as well.”); Lynne
Varner, Op-Ed., Should Schools Be Allowed to Consider Race When Assigning Students to Its Schools?,
SEATTLE TIMES, Jan. 16, 2007, http://seattletimes.nwsource.com/html/opinion/2003524669_
sunlynnel4.html (“[L]istening to some of the justices scrape away at the underpinnings of
Brown u. Board of Education, the landmark decision that did away with segregated schools, I saw
the ‘sacred text in the American legal canon,’ as The New York Times called Brown, slip away into
irrelevancy.”); Press Release, The Civil Rights Project, Joint Statement of Nine University-Based
Civil Rights Centers on Today’s Supreme Court Rulings on Voluntary School Desegregation
(MdFarland v. Jefferson County Public Schools & Parents Involved in Community Schools v. Seattle
School District No. I) (June, 28 2007), available at http:/ /www.civilrightsproject.ucla.edu/policy/
court/voltint_joint_full_statement.php. (“The legacy of the widely celebrated Brown decision,
though, has been undermined in a series of Supreme Court decisions over the past three dec-
ades which includes today’s ruling.”).

508 See Wells and Frankenberg, supra note 5, at 185 (“[T]he vast majority of people in
this country say they believe that children of different racial and ethnic backgrounds
should go to school together.”).



