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laws for grandparents."5 The language of these statutes was
examined in Virginia in Williams v. Williams."° Here, both
parents were unified in their choice to deny visitation rights to
the grandparents. The court of appeals held that the parents
have a fundamental right to deny visitation based on the Four-
teenth Amendment; °7 therefore, any interference in the par-
ent-child relationship can only be justified by a compelling state
interest, such as precluding activity that would prove harmful
or detrimental to the child's health or welfare." 8 For the court
to order visitation, it must determine that denial of nonparent
visitation would be harmful to the welfare of the child.'"

In another case, by broadly construing visitation laws to
include any person with a legitimate interest, the court allowed
standing for the visitation action of a sibling and the grandpar-
ents of three children who were adopted by nonrelatives." °

The court's rationale was that the blood relationship was not
terminated by adoption."'

9. Adoption

In 1997, probably the most important adoption case in Vir-
ginia was Hickman v. Futty."' The court limited the construc-
tion of Virginia Code section 63.1-225.1,"' holding that the
new statute is a codification of existing case law addressing the
standard of proof necessary to terminate parental rights and to
adopt despite a parent's objection."' The court found that
when the parents withhold their consent to terminate their pa-

105. North Carolina is one example. After much debate, this year, the North Caro-
lina legislature did not carry over a proposal entitled "Grandparent Visitation," H.R.
82, Reg. Sess. (N.C. 1987) (providing an expansion of rights under existing law per-
taining to grandparent visitation).

106. 24 Va. App. 778, 485 S.E.2d 651 (Ct. App. 1997).
107. U.S. CONST. amend. XIV.
108. See Williams, 24 Va. App. at 783, 485 S.E.2d at 654.
109. See id. at 784-85, 485 S.E.2d at 654. The opinion gives no evidence of the

parents' unfitness or inability to make good choices for their children.
110. See Thrift v. Baldwin, 23 Va. App. 18, 20, 473 S.E.2d 715, 716 (Ct. App.

1996).
111. See id.
112. 25 Va. App. 420, 489 S.E.2d 232 (Ct. App. 1997).
113. VA. CODE ANN. § 63.1-225.1 (Repl. Vol. 1995).
114. See Hickman, 25 Va. App. at 431-32, 489 S.E.2d at 237.
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rental rights, and a continuing relationship between parent and
child will prove to be detrimental to the child, such withholding
is contrary to the child's best interests."5 This case is signifi-
cant because the disposition of the appeal turned on a construc-
tion and application of Virginia Code section 63.1-225.1, which
had not been addressed in prior cases. The court found that the
section "codifies the standard promulgated by the Virginia ap-
pellate courts in cases decided under prior law and that the
evidence in the present case supports the circuit court's finding
under that standard.""' As a result, this court concluded that
the parent "withheld her consent to the adoption contrary to
the child's best interests.""7

A very clear case of unreasonably withheld consent, however,
was Winfield v. Urquhart."' The court found that when a fa-
ther withholds his consent to adoption after he murdered the
children's mother, that consent clearly is withheld unreasonably
and contrary to the best interests of the child."'

10. Child Support

Choice of law with child support is still a viscid area, even in
light of the Federal Child Support Recovery Act 2. and the
Uniform Interstate Family Support Act ("UIFSA)."2 ' In

115. See id.
116. Id. at 422, 489 S.E.2d at 233. A thorough reading of the case reveals extend-

ed analysis of Virginia Code section 63.1-225.1, as well as a history of the case law
in Virginia. Some commentators may believe that this decision overly burdens
parent's rights; however, the opinion states that the parent's negative choices in her
relationship with the child clearly demonstrated that the mother was "unable or un-
willing to care for the child," rendering this case more of a "best interests" ruling. Id.
at 433-34, 489 S.E.2d at 238.

117. Id. at 433-34, 489 S.E.2d at 238.
118. 25 Va. App. 688, 492 S.E.2d 464 (Ct. App. 1997).
119. See id at 696, 492 S.E.2d at 467.
120. 18 U.S.C. § 228 (1992).
121. UNiF. INTERSTATE, FAMILY SUPPORT ACT §§ 101-905, 9 U.L.A. 322 (Supp.

1998). UIFSA does not give child support jurisdiction where there is no personal ju-
risdiction over the payor, but according to the U.S. Court of Appeals for the Fourth
Circuit, an Oklahoma father who had never lived in Virginia or been ordered to
make any child support payments, can be criminally prosecuted in federal court in
Virginia because the mother and child had moved there. See United States v. Mur-
phy, 117 F.3d 137, 140 (4th Cir. 1997).

19981 1181



UNIVERSITY OF RICHMOND LAW REVIEW [Vol. 32:1165

Saleem v. Saleem,'" the parties specifically agreed to apply
New York law. The trial court erred in awarding "child support
based on New York law without first determining whether the
presumptive amount of support calculated pursuant to Virginia
child support guidelines was inappropriate."" The court ex-
plained that Virginia law must be applied first, after which
New York law could then be viewed as a factor in considering
any deviation."

In Layman v. Layman," the court of appeals determined
that an obligor may not avoid child support because of his or
her imprisonment. The court opined that an obligor's incarcera-
tion is considered "voluntary unemployment" and does not
warrant a reduction of child support obligation." In another
case, the court of appeals held that when child support
amounts are set in an agreement, unless the amounts consti-
tute a significant deviation from the presumptively correct
amounts delineated in the guidelines, the agreement does not
justify a substantial deviation at a later point in time.'27

Again, the court reiterated that it will not overturn a trial
court's decision without a clear abuse of discretion.1

122. 26 Va. App. 384, 494 S.E.2d 883 (Ct. App. 1998).
123. Id. at 393, 494 S.E.2d at 888.
124. See id. at 391-92, 494 S.E.2d at 887. The court finally determined that the

cutoff age of 18 years provided in the Virginia agreement and not the 21 years age
of support in New York would apply. See Virginia Law Applied to Establish Child
Support Despite Contrary Agreement, 2 Fax News UPDATE (ABA Family Law Section
Newsletter), Mar. 1998, at 1 (discussing the case).

125. 25 Va. App. 365, 488 S.E.2d 658 (Ct. App. 1997).
126. See id. at 367-68, 488 S.E.2d at 659.
127: See Zientek v. Zientek, No. 1358-97-2, 1998 WI. 85396, at *1 (Va. Ct. App.

Mar. 3, 1998) (mem.). The trial court had granted the father's, motion to reduce his
child support, setting it at an amount that still exceeded the guidelines by $727. See
id. at *9. The trial court however, based its decision on evidence of the parties' in-
tent in a separation agreement. See id. at *9-10.

128. See Byrd v. Byrd, No. 2485-96-4, 1998 WL 136484, at *1 (Va. Ct. App. Mar.
28, 1998) (mem.). The petitioner relied on Frazer v. Frazer, 23 Va. App. 358, 477
S.E.2d (Ct. App. 1996), to show that the trial court failed first to determine equitable
distribution, then spousal support. The petitioner argued that this sequence is neces-
sary to determine the gross income upon which to base child support. The Byrd
court, however, rejected this argument, stating that Frazer was decided after this
trial, and "Mr. Byrd did not object to the sequence until the motion to reconsider
when he had retained new counsel. He will not be heard to object to that in which
he had previously acquiesced." Byrd, 1998 WL 136434, at *1, (citing Lee v. Lee, 12
Va. App. 512, 404 S.E.2d 736 (Ct. App. 1991)); see also VA. SUP. CT. R. 5A:18.
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Walker v. May' declared that a court order or a specific
agreement provision is needed to modify support if one of the
children turns eighteen and a single combined amount is listed
as the child support obligation for two or more children.30 As
a result of this ruling, downward modification of support is not
automatic, absent specific language in an order or an agree-
ment.

Finally, laches can apply to bar paternity actions. For exam-
ple, in Payne v. Lynchburg DSS,"' a father's inexcusable de-
lays in asserting paternity for more than ten years kept him
from claiming any rights he might have as a parent. Also worth
noting is Pavlick v. Pavlick,"2 where the court clarified that
intra-family immunity does not apply when the death of an un-
emancipated child results from the intentional act of his par-
ent.

13

B. Circuit Court Opinions

1. Marriage

Several interesting cases in the circuit courts dealt with mar-
riage, one specifically reflecting unique cultural issues of first
impression in Virginia. Derakhshan v. Derakhshan"M involved
the equitable distribution of a "marriage portion" created to be
part of a marriage contract, which is common among Iranians
living in the United States. Being part of a marriage contract
marriage, the marriage portion promise was binding as a nup-
tial agreement. Accordingly, the marriage portion of twenty
million Rials was ruled to be separate and exclusive property
once it was paid to the recipient upon the consummation of the
marriage, even when consummation occurred incidental to the
promise to marry. 35

129. No. 1266-97-4, 1998 WL 37313, at *1 (Va. Ct. App. Feb. 3, 1998) (mem.).
130. See id. at *1.
131. No. 2536-96-3, 1997 WL 310058, at *1 (Va. Ct. App. June 10, 1997) (mem.).

The children were 11 and 12 at the time that the putative father eventually made a
personal appearance in court.

132. 254 Va. 176, 491 S.E.2d 602 (1997).
133. See id. at 182, 491 S.E.2d at 604. This rule does bar recovery in unintention-

al non-automobile or non-business related situations.
134. 42 Va. Cir. 411 (Fairfax County 1997).
135. See id. at 412. The reasoning was that sexual intercourse between married
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Another case regarding a marital agreement was McCall v.
McCall."6 In that case, the court held that an agreement may
only be revoked by a written document signed by the parties,
assuming the parties entered into the agreement of their own
free will and free of duress .1 7 The doctrine of estoppel is still
available in all proceedings related to settlement agreements
and marital dissolution."

2. Dissolution and Property Distribution

When husbands and wives are matched unevenly in their
financial abilities, that disparity shows up in equitable distribu-
tion and dissolution. Kennedy v. Kennedy'39 illustrates this
point. The wife handled the financial affairs for the family,
from paying mortgage payments to holding a note on sold real
estate. She did not keep good records and could not adequately
"trace" her separate property contributions; therefore, her sepa-
rate payments on the marital home were classified as marital
property." Furthermore, even though the husband's auto re-
pair business failed, the court determined that his mismanage-
ment did not amount to dissipation.' The court ruled that
the wife's earnings were critical in maintaining the family and
upheld a seventy to thirty percent split of the marital assets in
her favor.'

General rules regarding the extinguishment of joint tenancies
and tenancies by the entirety upon divorce were upheld in
McDaniel v. May." The general rule regarding use of parol
evidence to aid in the interpretation of an ambiguous property

couples is necessary to consummate a marriage, thus making the sexual requirement
of the marriage portion promise non-meretricious because they were married. See id.

136. 43 Va. Cir. 296 (Rockingham County 1997).
137. See id. at 301.
138. See id. The opinion stated that 'jtihe Courts in Virginia have long held that

the doctrine of estoppel or equitable estoppel is available in all proceedings including
those relating to property settlement agreements and the dissolution of marriages."
Id. (citing Webb v. Webb, 16 Va. App. 486, 428 S.E. 2d 762 (Ct. App. 1993)); Emrich
v. Emrich, 9 Va. App. 288, 387 S.E.2d 274 (Ct. App. 1989)).

139. No. CH 91-71, VA. LAW. WKLY. (January 5, 1998).
140. See id.
141. See id.
142. See id.
143. 43 Va. Cir. 589 (Spotsylvania County 1997).
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settlement agreement was invoked in Charles v. Pippert.'"
Also, Forsythe v. Forsythe45 held that stock options which
were paid out or exercised, as well as bonuses and inheritances,
are considered gross income under Virginia Code section 20-
108.2(C).146

In Rutledge v. Rutledge,"' the court held that because equi-
table distribution of marital property envisions a complete divi-
sion of assets when an award of retirement benefits would be
de minimis, the court should not make such an award." In
Rebhun v. Rebhun,"' the court determined that a mutual
oversight in a stipulation at an equitable distribution hearing,
later incorporated in a divorce decree may be corrected by the
court under Virginia Code section 8.01-428(B).'

3. Spousal Support

General rules were again followed in Patterson v.
Patterson,5' in which the court held that voluntary unemploy-
ment or underemployment does not relieve an obligor of spousal
support because income will be imputed to that obligor. Vol-
untary underemployment and arguments as to imputation of

144. 41 Va. Cir. 494, 496 (Stafford County 1997).
145. 41 Va. Cir. 82 (Fairfax County 1996).
146. See id. at 83.
147. 41 Va. Cir. 89 (Spotsylvania County 1996).
148. See id. at 91.
149. 40 Va. Cir. 385 (Fairfax County 1996).
150. See id. at 386.
151. 41 Va. Cir. 353 (Richmond City 1997). This case was particularly interesting

because the husband was an equity partner in the Richmond law firm of McGuire,
Woods, Battle & Boothe, LL.P. who was given a one-year contract due to his less
than acceptable performance. He told the court he planned to open a cigar store in
Savannah, Georgia, sometime in the spring of 1997, rather than look for another
legal position with a law firm. The attorney estimated his expected monthly salary to
be nearly $7,000 less than what he made at the firm. See id. at 353. The court said
that the husband's efforts to find new employment were insufficient to warrant a
reduction in a spousal support obligation. See id. at 357. Evidence came to light that
suggested the husband's problems at work were linked to a romantic affair that led
to his divorce. See id. at 355. The court imputed to the husband one-half of his sala-
ry at the law firm and ordered him to pay spousal support in the amount of $2,000
per month. This was done despite the fact that his expenses were $3,600 per month,
and his wife's projected expenses were $9,000 per month. The court explained that,
"[ijn light of Patterson's loss of employment, however, both of them will have to make
do with less." Id- at 358.
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income likewise may be considered in a motion for pendente lite
spousal support."2

When a fraudulent dilution of a corporation's stock is deter-
mined to be a fraudulent conveyance, the spouse entitled to
support or equitable distribution may sue to set aside that
fraudulent conveyance." In addition, an ex-wife "is not re-
quired ... to exhaust her separate estate prior to receiving an
increase"" in spousal support, as long as she can show "by a
preponderance of the evidence that there has been a material
change in circumstances ... that... warrants modification in
the level of support."'

With respect to attorney's fees, the court has determined that
an attorney's lien on alimony payments is contrary to public
policy and unenforceable, even though liens can be established
by contract alone.' Furthermore, a claim for separate main-
tenance is within the jurisdiction of a court of equity.57 Such
a court may determine incidental issues of child support and
child custody."

4. Child Custody and Visitation

When "a court of competent jurisdiction has made an award
of custody, the party seeking to change the custody has the
burden of showing a material change of circumstances before
the custody award will be changed."'59 "The fact that a parent
lives with someone in a romantic relationship who is not his or
her spouse" can be considered as such a change."6 As a mat-
ter of law, adult children cannot be denied visitation with a
parent who desires visitation even when the parent's spouse

152. See Eisenach v. Eisenach, 41 Va. Cir. 94, 95 (Fairfax County 1996). In this
case the wife was found to be voluntarily underemployed and income was imputed to
her. See id. at 99.

153. See Efessiou v. Efessiou, 41 Va. Cir. 142, 144-45 (Fairfax County 1996).
154. Smith v. Smith, 43 Va. Cir. 93, 94 (Loudoun County 1997).
155. Id. at 93.
156. See Fiske v. Fiske, 43 Va. Cir. 62, 64 (Alexandria City 1997).
157. See Hart v. Hart, 41 Va. Cir. 456, 457 (Virginia Beach City 1997).
158. See id.
159. In re Junious, 43 Va. Cir. 440, 440 (Richmond City 1997) (citing Keel v. Keel,

225 Va. 606, 611, 303 S.E.2d 917 (1983)).
160. Id. at 441-42.
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seeks to prevent and restrict such visitation.16' However, an
eight-year-old child is too young to determine his own visitation
schedule with his noncustodial parent.'62

When Virginia is the child's home state, Virginia courts
should exercise jurisdiction. However, neither the Uniform
Child Custody Jurisdiction Act ("UCCJA7) nor the Parental Kid-
napping Protection Act ("PKPA") applies to child custody pro-
ceedings in a state other than the child's home state.1" In ad-
dition, a Virginia court does not have jurisdiction when it is not
the child's home state, or when the matter has no significant
connection to Virginia.'"

5. Child Support

As revealed in earlier court decisions, when a parent obligor
e:periences a loss of income resulting from imprisonment fol-
lowing a conviction of a crime, a reduction in child support is
not justified.'" A person who is incarcerated for the commis-
sion of a crime is voluntarily unemployed for the purposes of
calculating child support."

"As a general rule, a court should not impute to a person
income from more than one job" in calculating child sup-
port.' 7 The party desiring to have such income imputed bears
the burden of proof.'" Furthermore, "the equitable defense of
laches is not a defense to the failure to comply with the terms
of a [child] support [order],"'69 and "an award of attorney's
fees in a child support enforcement proceeding may be excepted
from [a bankruptcy] discharge" where the fees are in the nature

161. See Smith v. Markham, 41 Va. Cir. 166, 169 (Fairfax County 1996).
162. See Schafer v. Kibling, 43 Va. Cir. 614 (Fairfax County 1997).
163. See Wheaton v. Wheaton, 42 Va. Cir. 139, 139 (Fairfax County 1997).
164. See Taylor v. Taylor, 42 Va. Cir. 190, 191 (Fairfax County 1997).
165. See Gouterman v. Gouterman, 41 Va. Cir. 331, 331 (Fairfax County 1997).
166. See Division of Child Support Enforcement v. Huddleston, 42 Va. Cir. 443,

445 (Salem City 1997).
167. Callahan v. Crupper, 43 Va. Cir. 215, 217 (Loudoun County 1997) (citing

Cochran v. Cochran, 14 Va. App. 827, 830, 419 S.E.2d 419, 421 (Ct. App. 1992)).
168. See id. at 218.
169. Carter v. Hall, 42 Va. Cir. 437, 438 (Roanoke City 1997) (citing Wheeler v.

Wheeler, 1994 Va. App. LEXIS 426 (Ct. App. 1994) (unpublished); Richardson v.
Moore, 217 Va. 422, 423-24, 229 S.E.2d 864, 866 (1976)).
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of child support.7 ° Finally, a third party who is alleged to be
the natural father of a child born to a woman who is married
to the complainant cannot be joined in a suit for divorce and
child support.'

C. Summary

This year, the judiciary generally followed well established
general rules but it deviated in the areas of very heightened
proof for fault grounds, the weight given to parents' rights, and
opportunistic custodial modification circumstances. Petitioner
claims are becoming more unique, while good legal strategy
remains solidly based on rules rather than political rhetoric.

III. LEGISLATIVE DEVELOPMENTS

In the Virginia General Assembly, the January term started
out politically volatile, which took much energy away from
legislative proposals. A few interesting and strategic bills were
proposed, and some eventually became law. Others were tabled
or carried over to the 1999 term.

A. Major Legislative Changes

More than sixty bills pertaining to family law were intro-
duced in the 1998 legislative session, nineteen of which were
enacted. No amendments were made to divorce or equitable
distribution this past year, but there were numerous technical
amendments to the application of child support guidelines.
These amendments included court authority to order child tax
exemptions,'72 establishment of a State Case Registry within
the Department of Social Services for all child support case

170. Moreno v. Moreno, 43 Va. Cir. 576, 576 (Loudoun County 1997).
171. See Schreiber v. Schreiber, 43 Va. Cir. 274, 275-76 (Fairfax County 1997).
172. See VA. CODE ANN. § 2D-108.1 (Cum. Supp. 1998). The Virginia General As-

sembly enacted Virginia Code section 20-108.1(E), authorizing the court to require
.one party to execute all appropriate tax forms or waivers to grant to the other party
the right to take the income tax dependency exemption for any tax year or future
years, for any child or children of the parties for federal and state tax purposes." Id.
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records, paternity establishment and support,1 73 and statutory
computation of support where disability insurance is re-
ceived. 4 The most important changes, however, are detailed
below.

1. Spousal Support

The most significant family law legislation enacted in the
past year was House Bill 517,"75 addressing rehabilitative ali-
mony. The bill, amending Virginia Code sections 20-107.1 and
20-109,176 authorizes a court to order alimony for a specific
duration of time, with or without reservations. These new
rules 17 apply to spousal support matters in both circuit courts
and in Juvenile and Domestic Relations District Courts. Specifi-
cally, the statute provides "for a defined duration, or in periodic
payments for an undefined duration, or in a lump sum, or in
any combination thereof."' 78 The factors relating to the impact
of fault on spousal support were not changed by the statute,
but the statutory factors to be considered by the court in de-
termining any spousal support award, including rehabilitative
support were updated. The significant factors include "any spe-
cial circumstances of the family,"79 and "the extent to which
the age, physical or mental condition or special circumstances of

173. See VA. CODE ANN. § 63.1-250.1:3 (Cum. Supp. 1998).
174. See VA. CODE ANN. § 20-108.2 (Cum. Supp. 1998) (stating that gross income

includes disability insurance benefits).
175. H.B. 517, Va. Gen. Assembly (Reg. Sess. 1998) (enacted as Act of Apr. 15,

1998, ch. 604, 1998 Va. Acts 1410).
176. VA. CODE ANN. §§ 20-107.1, -109 (Cum. Supp. 1998).
177. The language and application of these spousal support provisions were largely

the result of the study and report of the Family Law Section of the Virginia State
Bar on Rehabilitative Alimony and the Reservation of Spousal Support in Divorce
Proceedings. See H.D. 55, Va. Gen. Assembly (Reg. Sess. 1997).

178. VA. CODE ANN. § 20-107.1(C). "Defined duration" is defined in section 20-
107.1(G) as a period of time having a "specific beginning and ending date, or speci-
fied in relation to the occurrence or cessation of an event or condition." I& § 20-
107.1(G).

179. Id. § 20-107.1(E)(4).
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any child of the parties would make it appropriate that a party
not seek employment outside of the home."'

These changes appear consistent with the concept that spous-
es are not only mutually obligated and dependent on each other
financially, but families are interdependent as well. In light of
this fact, economics should follow accordingly. Although this
concept is important, the court, in making a spousal support
award, is required to consider the decisions made during the
marriage regarding parenting arrangements and career opportu-
nities and the length of time a party is absent from the job
market. 8' This reflects a legislative recognition of the impor-
tance of past and present family unity in the midst of apparent
family breakdown.

Other amendments address career opportunities, the parties'
history, and the costs of acquiring vocational and educational or
employment skills.'82 This allows a spouse to obtain an award
for the education or training that might be necessary to enable
him or her to be financially self-sufficient. The court also has
the authority to consider a party's contribution to the other's
education or career training.1

Furthermore, one subsection of the statute provides that a
court may reserve the right of spousal support, but there re-
mains a rebuttable presumption that the reservation will con-
tinue for a period equal to one half the duration of the mar-
riage."M Essentially, the court now has the authority to in-
crease, decrease or terminate "the amount or duration of any"
award." In other words, the court may also modify an award
of rehabilitative spousal support. That modification must be
based upon a finding that there has been a material change of
circumstances that were "not reasonably in the contemplation of
the parties when the award was made."8 ' This statutory

180. Id. § 20-107.1(E)(5).
181. See id. § 20-107.1(E)(11).
182. See id. § 20-107.1(EX9).
183. See id. § 20-107.1(E)(12).
184. See id. § 20-107.1(D). The duration of a marriage is considered the time from

the date of marriage to the date of separation, and once granted, the period of reser-
vation "shall not be subject to modification." Id.

185. Id. § 20-109(A).
186. Id. § 20-109(B).
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change appears to indicate a trend in Virginia away from the
concept of spousal support in perpetuity toward economic self-
sufficiency. This would be true even for a man or a woman who
may have entered into a marriage relying otherwise, without
the expectation of economic self-sufficiency much less a legal
necessity. Today any such reliance is blind ignorance and will
only work to the detriment of the non-income producing spouse.

2. Domestic Violence

The scope of protective orders, particularly in the case of
family abuse or stalking, was expanded pursuant to the codifi-
cation of House Bill 291.187 This new law permits the filing of
an emergency protective order petition by a law enforcement
officer on behalf of a party who is mentally or physically inca-
pable of filing the petition." This law also gives priority on
the docket to abuse petitions.'89 Virginia appears to be putting
strong measures in place to take a stand against family vio-
lence.

3. Reconciliation in Marital Agreements

According to Virginia's application of the Premarital Agree-
ment Act, in order for a party who seeks -to reconcile with his
or her estranged spouse to continue to receive the protections of
the separation agreement, the terms of the agreement must
permit such an arrangement. 9 ' Recognizing the opportunity
and potential for reconciliation may encourage some parties to
reach an agreement when they otherwise would not, and it may
even encourage family rebuilding where appropriate.

187. H.B. 291, Va. Gen. Assembly (Reg. Sess. 1998) (enacted as Act of Apr. 16,
1998, ch. 677, 1998 Va. Acts 1551).

188. See VA. CODE ANN. § 16.1-253.4 (Cum. Supp. 1998).
189. See id. Emergency protective orders are valid for 72 hours after issuance or

shall be extended to 5:00 p.m. on the next business day that the Juvenile Domestic
Relation Court is in session.

190. See VA. CODE ANN. § 20-147-155 (Repl. Vol. 1995). This was implied by dicta
in Smith v. Smith, 19 Va. App. 155, 449 S.E.2d 506 (Ct. App. 1994) regarding prop-
erty settlement agreements and tentative reconciliation. When drafting an agreement
for clients experiencing emotional confusion while settling their property differences, it
is always helpful to consider any and all possibilities.
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4. Marriage

In 1997, Virginia reiterated that marriage is limited to the
legally sanctioned union of a man and a woman.19' In light of
the national passage of the Defense of Marriage Act
(DOMA)' which anticipated litigation over same-sex marriage
under the Full Faith and Credit Clause,' 93 Virginia has re-
sponded with a traditional and historical definition of marriage.
The statute reads that "[a] marriage between persons of the
same sex is prohibited. Any marriage entered into by persons of
the same sex in another state or jurisdiction shall be void in all
respects in Virginia and any contractual rights created by such
marriage shall be void and unenforceable."" The validity of
the current institution of marriage itself continues to face oppo-
sition, and new innovations to strengthen and uphold marriage
in its traditional context are demanding attention.

5. Miscellaneous

Both houses of the Virginia General Assembly proposed bills
to add to Virginia Code section 18.2-74.2, which bans partial
birth abortions.'95 Governor Gilmore signed the Senate bill on
April 13, 1998.'9 A ban on assisted suicide passed both hous-
es. "'97 Also, a bill expanding the definition of infant neglect to

191. See VA. CODE ANN. § 20-45.2 (Cum. Supp. 1998).
192. 28 U.S.C.A. § 1738(c) (West Supp. 1997).
193. U.S. CONsT. art. IV, § 1.
194. VA. CODE ANN. § 20-45.2 (Cum. Supp. 1997). The second sentence was added

in the 1997 session of the Virginia General Assembly.
195. See H.B. 1154, Va. Gen. Assembly (Reg. Sess. 1998) (enacted as Act of Apr.

15, 1998, ch. 579, 1998 Va. Acts 1366); S.B. 552, Va. Gen. Assembly (Reg. Sess. 1998)
(enacted as Act of Apr. 13, 1998, ch. 448, 1998 Va. Acts 625). A different bill, H.B.
1371, Va. Gen. Assembly (Reg. Sess. 1998), regarding informed consent, required
abortion providers to give mothers "all information regarding alternative procedures
and side effects at least 24 hours before performing an abortion." THE FAMILY FOUN-
DATION, PRO-FAMILY GAINS & LOSSES: 1998 GENERAL ASSEMBLY 1 (Apr. 14, 1998).
This bill passed the House but was defeated in the Senate Education and Health
Committee by a vote of nine to six. See id. at 3.

196. See Andrew Cain, Gilmore Signs Bill to Ban Partial-Birth Abortions, WASH.
TIMEs, Apr. 14, 1998, at C3. "Not only will this save the lives of many unborn chil-
dren, it will safeguard the lives and the health of women in Virginia as well,' Mr.
Gilmore said." Id.

197. See H.B. 1378, Va. Gen. Assembly (Reg. Sess. 1998) (enacted as Act of Apr.
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include in utero substance abuse by a mother became law this
year. 9' A bill to decriminalize "crimes against nature" was
defeated," and a bill to add "sexual orientation" to the list of
classes protected from hate crimes was also defeated." Paren-
tal consent to abortion laws were implemented this year,2'
and courts are enforcing the provision allowing a minor to
avoid the required parental notice by seeking judicial authoriza-
tion instead.2"2 The court will immediately appoint a guardian
ad litem to represent the child seeking the abortion, thereby
providing legal representation to the minor child as she makes
life-changing decisions.2 3

B. Carried Over Bills

1. Marriage and Divorce

The Virginia Covenant Marriage Act2" received a tremen-
dous amount of attention this past year, and it largely follows
the trend in many states toward buttressing marriage. Allowing
couples to choose a form of marriage that would provide safe-
guards on the timeliness and manner of divorce, this law is
perhaps the most positive and innovative of its kind the Assem-
bly has seen. "Although widely reported as abolishing No-Fault'
divorce for those couples who choose this form of marriage, the
Act still allows a divorce after living separate and apart for two
years."2

05 The statute requires the parties to a marriage to
"recite and sign a declaration of intent"2° acknowledging that
marriage is a lifetime commitment. The statute further requires
counseling for couples contemplating marriage, "concerning the

15, 1998, ch. 624, 1998 Va. Acts 1456).
198. See S.B. 557, Va. Gen Assembly (Reg. Sess. 1998) (enacted as Act of Apr. 16,

1998, ch. 704, 1998 Va. Acts 1629).
199. See S.B. 583, Va. Gen. Assembly (Reg. Sess. 1998).
200. See H.B. 310, 311, Va. Gen. Assembly (Reg. Sess. 1998); S.B. 159, Va. Gen.

Assembly (Reg. Sess. 1998).
201. See VA. CODE ANN. § 16.1-241 (Cum. Supp. 1998).
202. See id.
203. See id.
204. H.B. 1056, Va. Gen. Assembly (Reg. Sess. 1998) (continued to 1999).
205. Elrod & Spector, supra note 80, at 647.
206. VA. CODE ANN. § 20-37.4 (Cure. Supp. 1998).
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nature and responsibilities of a marital relationship. °7 Cbun-
seling prior to filing for divorce is required as well, promoting
discussion about "the nature, purpose and responsibilities of a
marital relationship and the legal grounds for terminating a
covenant marriage by divorce." °s In the midst of a myriad of
laws governing the dissolution of marriage, this statute pro-
motes marriage as a lifetime relationship of rights as well as
responsibilities, encouraging couples to contemplate the institu-
tion and commitment seriously before entering into marriage,
thereby buttressing marital stability."9 Furthermore, Virginia
Code section 20-37.4 allows all other divorce grounds to remain
the same and forces no one to stay in a marital relationship
that would endanger his or her safety and well-being. The stat-
ute is a manifestation of Virginia's desire to build strong mar-
riages from the outset, and will be reviewed and voted on again
in December 1998.

The McClure Bill was a separate proposal designed to protect
children of divorce and limit the loss of bargaining power of the
victim spouse in a no-fault divorce.210 This bill proposed to
add sub-subsection (d) to section 20-91(9) of the Virginia Code,
governing no-fault divorce, which renders subsection (9) inappli-
cable when there are minor children born to or adopted by the
parties.21" ' This statute requires the victim's spouse to file a
written objection to the no-fault divorce "within twenty-one days
of service of the initial pleading requesting a [no-fault] di-
vorce."2 A minor amendment that can provide major relief,
this bill's most salient feature is that it allows the innocent

207. Id.
208. Id.
209. Persons who are already married may redesignate their marriage as a cove-

nant marriage after they obtain marital counseling and execute a declaration of in-
tent. See id. Some attorneys may see this bill as being bad for business or bad for
women and children, but just the opposite is true. Divorce is still allowable for all
the usual reasons in Virginia, with no-fault grounds requiring a two-year waiting
period, rather than the current one year with children and six months without chil-
dren. Women and children, in particular, benefit when the parties to the marriage
approach their own responsibilities to the other family members as a lifetime commit-
ment, rather than a convenience or economic burden.

210. H.B. 2624, Va. Gen. Assembly (Reg. Sess. 1997).
211. See id.
212. VA. CODE ANN. § 20-91(9) (Cum. Supp. 1998); see also So What's All This

About a Divorce Reform Bill?, FAM. L. NEWS (Va. State Bar, Richmond, Va.), Fall
1997, at 27-28.
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party a forum not otherwise afforded, giving him or her some
bargaining power in reaching an agreement where appropriate.

A bill regarding divorce will also be before the General As-
sembly in December of 1998. The bill requires the court to
order parties with a minor child to attend an educational pro-
gram on the effects of divorce on children and requires "the
parties to submit a unified parenting plan to the court, which
shall outline the rights and duties of each parent, along with a
residential schedule for each child."213 Like the Covenant Mar-
riage Act,214 this bill does not materially change divorce
grounds, nor does it mandate state interference in parenting;
rather, it places the responsibility for the children's health and
well being with the parents.

Finally, a bill requiring the filing of a final divorce decree as
proof of dissolution of a prior marriage when applying for a
marriage license will be reviewed again in December.215 This
has been a matter of law in numerous state jurisdictions for a
long time. This bill greatly assists in record-keeping procedures,
while also thwarting potential fraud.

2. Joint or Shared Custody

The custody carry-over bill defines a "day" for purposes of
applying the shared custody rules of the child support guide-
lines to mean an overnight stay, including periods when a par-
ent has visitation with a child. 6 This bill would effectively
overrule the majority opinion in Ewing v. Ewing,"7 which
held that a day is a continuous twenty-four-hour period of time.
A bill codifying a presumption of joint custody, something.not
yet adopted in Virginia, uses the term "shared parenting" to
replace the "best interests" standard in custody and visitation

213. H.B. 1235, Va. Gen. Assembly (Reg. Sess. 1998) (continued to 1999). "If the
parties cannot agree on a unified plan, each ... submit[s]" his or her own to the
court for judicial review and determination. Id.

214. H.B. 1056, Va. Gen. Assembly (Reg. Sess. 1998) (continued to 1999).
215. See ILB. 452, Va. Gen. Assembly (Reg. Sess. 1998) (continued to 1999).
216. See S.B. 471, Va. Gen. Assembly (Reg. Sess. 1998) (continued to 1999).
217. 21 Va. App. 34, 461 S.E.2d 417 (1995).
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cases.218 There are no plans to bring this bill back in Decem-
ber, but it continues to surface regularly.

3. Adoption

Two significant bills regarding adoption and birth fathers
were carried over to the December session, namely the putative
father registry,219 and a bill nullifying the paternal consent to
adoption requirement if the father has been convicted of sex
crimes or child abuse and neglect crimes.o Currently, consent
of the birth father to an adoption is waived only if the child
was conceived when he raped the child's mother." 1 Many
states across the country, including Arizona and New York,
have adopted the putative father registry with great suc-
cess.' In Virginia, this bill would create a registry within the
Department of Social Services which would contain names of
men ivho have acknowledged paternity either through personal
acknowledgement, a court order, or some other public
record."m This registry places all the names of potential birth
fathers who could be a party to an adoption proceeding in one
location.' The goal is to provide putative fathers with the
opportunity, within a statutory period of time, to assert their
parental rights prior to or during an adoption proceeding, af-
fording them with adequate notice and hearing. The registry
also holds appropriate parties responsible for their children.
The putative father registry would help to avoid adoption night-
mares like that of the high profile cases of Baby Richard2"
and Baby Jessica. 8

o218. See H.B. 1239, Va. Gen. Assembly (Reg. Sess. 1998); S.B. 507, 671, Va. Gen.

Assembly (Reg. Sess. 1998).
219. See H.B. 840, Va. Gen. Assembly (Reg. Sess. 1998) (continued to 1999).
220. See H.B. 910, Va. Gen. Assembly (Reg. Sess. 1998) (continued to 1999).
221. See VA. CODE ANN.. § 63.1-220.2 (Repl. Vol. 1995 & Cum. Supp. 1998).
222. The putative father registry statute is codified in Arizona and in New York

among other states. See ARIZ. REV. STAT. ANN. § 8-106.01 (West Supp. 1997); N.Y.
DoM. REL. § 111-a (Consol. Supp. 1998). It has offered great success in assuring that
birth fathers who are interested in preserving their parental rights have an opportu-
nity to do so.

223. See H.B. 840, Va. Gen. Assembly (Reg. Sess. 1998) (continued to 1999).
224. See id.
225. See Baby Richard v. Kirschner, 515 U.S. 1152 (1995).
226. See DeBoer v. Schmidt, 509 U.S. 938 (1993).
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C. Summary

The Virginia legislature is apparently a family friendly insti-
tution, favoring initiatives that uphold marriage and family as
positive ideals in our culture. Much attention has been given to
the harm of divorce, particularly to children, but no empirical
studies anywhere in the country have been done on that topic
to date. One such study was proposed this year to the Virginia
Legislature but, unfortunately, was disregarded by the current
Assembly. When the United States Census Bureau reports that
between 1970 and 1996 "It]he number of divorced persons has
more than quadrupled, from 4.3 million... to 18.3 mil-
lion, 7 there should be some cause for concern for re-stabili-
zation of a continually progressive society whose divorce pat-
terns are wreaking havoc on the lives of children. The bills
passed into law and carried over to the next legislative session,
however, are positive steps to 'remedy this problem of massive
marital and, thus, family breakdown.

IV. CONCLUSION

The past year has been extremely important in the history of
the Commonwealth both judicially and legislatively. Virginia
has stated a clear commitment to family, and it appears that as
the. national debate continues over the definition- of marriage,
Virginia is making a strong statement to respect stable families
that are building solid citizens for the state's future. While
Virginia is moving more honorably toward these basic institu-
tions, the national legal community appears to be working over-
time to provide broader definitions of marriage and broader
approaches to no-fault divorce and faultless property distribu-
tion.' "Debates are likely over the effects of a 'no fault' sys-
tem as social science data continues to show the economic and
emotional harms to children (and thus to society) from parental

227. Arlene F. Salvter & Terry A. Lugaila, Marital States and Living Ar-
rangements: March 1996 (visited June 17, 1998) <http'/www.census.gov/prod/3/98
pubs/p20-496.pdf>.

228. American Law Institute proposals contain such broader avenues for no-fault
divorce. See AMERICAN LAW INSTITUTE, PRINCIPLES OF THE LAW OF FAMILY DISSOLU-
TION (Tentative Draft May 1996).
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conflict and divorce."229 Virginia can continue to be a point of
light for the rest of the nation by continuing to pursue its time
honored commitment to the family.

229. Elrod & Spector, supra note 80, at 659. "But in today's climate of advancing
technology, more nontraditional families, and more struggles between the rights of
individuals and the rights of the 'family,' policymakers face even greater challenges in
the years ahead." Id.
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