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TEN

How Reconstructing
Education Federalism Could Fulfill
the Aims of Rodriguez

KIMBERLY JENKINS ROBINSON

THE RODRIGUEZ PLAINTIFFS, Mexican American schoolchildren who resided
in districes with a low property tax base, challenged the Texas school finance
system in federal court because they sought educational opportunities that
equaled those of their more afluent and white peers in a neatby neighbor-
hood." Although state school finance litigation and reform has resulted in
some reform of school finance systems, the educartional opportunity gap that
the Rodriguez plaintiffs sought to remedy in the early 1970s remains one of
the persistent challenges that plague the American education system. Today,
it relegates at least ten million students in low-income neighborhoods and
millions more minority students to pootly performing teachers, substandard
facilities, and other inferior educational opportunities.!

Why have the disparities that the Rodriguez plaintiffs actempted to remedy
continued to burden the public school system in the United States? Although
these disparities have broad roots, they persist in part because the United
States invests more money in high-income districts than in low-income dis-
tricts, a sharp contrast to other developed nations.? Scholars and court deci-
sions also have documented the sizeable intrastate disparities in educational
opportunity. In addition, interstate inequalities represent the largest com-
ponent of disparities in educational opportunity. The harmful nature of
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204  Creating Innovative Federal Avenues for Promoting Equal Access to an Excellent Education

interstate disparities falls hardest on disadvanraped schoolchildren who haye
the most educational needs, and states do not possess the resources and ca-
pacity to address the fulf scope of these disparities.?

The central aim of the Rodriguez plaintiffs—equal educational oppor-
tunity—remains an essential goal of the U.S. education system. Yet it hag
never been realized. The United States relies heavily on schools to overcome

the influence of a child’s circumstances, such as family income and struc-
ture, on life opportunities despite evidence that schools are not effectively
serving this function. Fulfilling the goal of equal educational opportunity

will become increasingly important to the nation’s interests given the grow-
ing need for more highly skilled workers to supply jobs that meet the econ-
omy’s demands.*

As policy makers, scholars, and reformers continue to search for new ideas
for how to fulfill the aims of the Rodriguez litigation, we must identify all

of the root causes for these disparities. I believe that one of the overlooked
causes is the nation’s approach to education federalism—a balance of power -
across the federal, state, and local governments thar emphasizes substantial -
state autonomy over education—which has played a significant and influ--

ential role in undermining federal reforms that address disparities in edu-

cational opportunity. Indeed, in a recent article [ analyzed how the nation’s -

approach to education federalism served as one of rhe principal obstacles to

three of the most comprehensive federal attempts to advance equal educa- -
tional opportunity: school desegregation, federal school finance litigation, *

and the No Child Left Behind Act of 2001 (NCLB).?

In the Rodriguez decision, the U.S. Supreme Court held that the plain-
tiffs did not have a right under the Constitution’s Equal Protecrion Clause,
which required the state of Texas to remedy disparities in funding for schools -
in high-wealth and low-wealth school districts. One of the principal reasons
that the Court rejecred the plaintiffs’ claims was the need to maintain the

currenr balance of power between the federal and state governments over
education. Indeed, the Court acknowledged in Rodriguez that even though
all equal protection claims implicate federalism, “it would be difficult to
imagine a case having a greater potential impact on our federal system than
the one now before us,” because upholding the plainrtiffs’ claims would ulti-
mately lead the Court to invalidate the school systems in all fifty states. Al-
though some conrend that these decisions and results are driven more by a
lack of political will rather than education federalism, the consistency with
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which federalism has arisen as a real or imagined obstacle to reforms aimed
at ensuring equal educational opportunity suggests that federalism is a sig-
nificant contributing factor, even if other factors also adversely influenced
these reforms.®

I contend that the United States should strategically restructure and
strengthen the federal role in education to establish the necessary foundation
for a national effort to ensure equal access to an excellent education. This re-
structuring and strengthening of the federal role in education would require
shiftiug some power away from the state and local governments and toward
the federal governmeut. The United States would then need to adopt a new
understanding of education federalism that embraces the federal government
as the guarantor of equal opportunity, because it is the only government with
the capacity and suflicient inceritive to lead a national effort to achieve this
widely supported, yet persistently elusive, goal. Although this would not re-
quire federalizing the nation’s education system as at least one scholar has
recommended, it would require acceptance of a larger federal role in educa-
tion to hold the states accountable for ensuring that all students receive equal
access to an excellent educarion.” _

I define equal access to an excellent education as the opportunity for all
students to atrend a high-quality school that enables them to effectively pur-
sue their life goals, to become engaged citizens, and to develop their abili-
ties to their full potential.® Equal access to an excellent education enables all
students to receive “a real and meaningful opportunity to achieve rigorous
college- and career-ready standards.” If the United States pursues equal ac-
cess to an excellent education as the primary goal for its education system,
it will break the traditional link between low-income and minority status
and inferior educational opportunities. This goal recognizes that educational
opportunities should be tailored to meet the individual needs of students
that may vary dramatically depending on a variety of factors, including fam-
ily structure and stability, students’ health and nutrition, and neighborhood
climate. This goal also embraces closing the opportunity gap as an essen-
tial prerequisite for closing the achievement gap. Furthermore, embracing
racially and economically diverse schools is essential for achieving this goal
given compelling research regarding the harms of racial and class isolation,
the benefits of diversity, and evidence of diverse schools providing import-
ant educational benefits that cannot be duplicated by alternative reforms.!
An excellent education for all schoolchildren should be the nation’s ultimate




206 Creating Innovative Federal Avenues for Promoting Equal Access to an Excellent Education

education goal, because all families ultimately want a first-rate education fo

their children and because the United States would benefit economically, $0-
cially, and politically from providing such an education.

My proposal for disrupting education federalism is particularly timely
First, the United States is undergoing an unprecedented expansion of th
federal role in education and an accompanying shift in its approach to ed
cation federalism. The American Recovery and Reinvestment Act of 2009

also known as the stimulus bill, authorized an unprecedented $100 billion -

to invest in education funding, tuition tax credits, and college grants. Pres-
ident Barack Obama trumpeted this as “the largest investment in educa
tion in our nation’s history.” The stimulus bill included $4.35 billion for th

Race to the Top (RTTT) program, which represented far more discretion- -

‘ary funding than all of Secretary of Education Arne Duncan’s predecessors
Although RTTT has its shortcomings, it has sparked significant education
reform, including greater state support for the Common Core State Stan
dards, charter schools, and revisions to state laws regarding the use of stu-
dent testing data to evaluate teachers. In a number of states and districts
the two years following the creation of RTT'T' spatked more reform tha

those locations had seen in the preceding twenty years."" The stimulus bill:
built on the expansion of the federal role in education established in the No.

Child Left Behind Act of 2001. NCLB represents the most expansive fed

eral education reform law in the history of the United States. For example,
the law’s far-reaching provisions require annual testing in math and reading

in grades 3 through 8 and once in grades 10 through 12 and periodicall
in science. NCLB also instituted public reporting of results of student as
sessments on the content of state standards; launched disaggregation of this

data for a variety of student characteristics, including race and ethnicity;.
created accountability interventions for Title I schools; and set minimum:

requirements for highly-qualified teachers."?

Second, there is currently a national focus on improving educational perfor- .
mance of poor schoolchildren and reducing the achievement and opportunity:

gaps. For instance, a 2013 report from the Equity and Excellence Commis
sion, a panel of education policy expetts convened by President Obama, pro-

posed a variety of far-reaching reforms that would greatly expand federal
responsibility for equal educational opportunity.'* Scholars similarly have of--
fered a variety of thoughtful proposals for how to reduce the opportunity gap.

that would require greatly expanding federal authority over education and
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ultimately want a first-rate education fo thereby restructuring education federalism.'* Here I strengthen these calls for

ed States would benefit economically, so reform by explaining why disrupting education federalism is necessary for
g such an education. a successful national effort to ensure equal access to an excellent education
cation federalism is particularly timel and identifying the essential elements for a successful comprehensive effort to
ing an unprecedented expansion of th achieve this goal.

* In offering a proposal for restructuring education federalism, I build on
Yale Law professor Heather Gerken’s argument that scholars developing and
critiquing federalism theory should consider the appropriate balance of in-
stitutional arrangements for a specific context.”” Therefore, I only propose a
shift in the balance of federal, state, and local authority in order to strengthen

the federal role in ensuring equal access to an excellent education.

“ompanying shift in its approach to edu
ecovery and Reinvestment Act of 200
thorized an unprecedented $100 billio
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UNDERSTANDING THE CURRENT STRUCTURE OF

ngs, it has sparked significant education
EDUCATION FEDERALISM AND ITS BENEFITS

port for the Common Core State Stan:
Historically, the hallmarks of education federalism in the United States have
been decentralized state and local control over public schools and a lim-
ited federal role. ‘The constitutional foundations for this approach lie in the
omission of education from the purview of federal authority and the Tenth

15 to state laws regarding the use of stu
ers. In a number of stares and districes;
m of RT'TT sparked more reform than
ceding twenty years." The stimulus bill

Amendment’s reservation of authority for the states in all areas that the Con-
16

| role in education established in the No
sticution does not assign to Congress.

However, three trends are noteworthy to understand the current structure
of education federalism, First, the federal role in education has grown expo-
nentially from its original narrow role. After Brown v. Board of Education in
1954, Congress passed several statutes that fostered federal responsibility for
equal educational opportunity, including the Elementary and Secondary Ed-
ucation Act of 1965 (ESEA). In the last two decades, Congress has expanded
the federal role to encourage higher standards and greater accountahility for
the education of all children, most recently through NCLB and its waivers
and the RTTT program.” '

Second, state control over education has risen substantially over the Jast

CLB represents the most expansive fed:
story of the United States. For example;
juire annual testing in math and reading
, grades 10 through 12 and periodically
yublic reporting of results of student as-
andards; launched disaggregation of this
cteristics, including race and ethnicity;
s for Title [ schools; and set minimum
cachers.’? :
1al focus on improving educational perfo
educing the achievement and opportunity
om the Equity and Excellence Commis- half century or more of school reform. School finance litigation and reform
perts convened by President Obama, prd encouraged centralization of education authority with state officials who
orms that would greatly expand federal eventually became the primary funders of public schools." States currently
opportunity.® Scholars similarly have of- contribute 45.2 percent of school funding, and local government provides
als for how to reduce the opportunity gap 44.6 percent. The federal government provides 10.2 percent of funds for ed-

ing federal authority over education and ucation, and this represents an increase in federal education funding over the
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last decade, although not a steady one.”” The increase in the state proportion
of funding led to an increase in state authority over schools. State-created *
standards and tests also have expanded state influence over the curriculum. -

Finally, the third trend necessarily follows from the first two. The rise in -
federal and state authority over education has led to a substantial decrease in
local control of schools for the last half century. Local authority over educa-
tion is primarily focused on the daily administrative responsibilities for run-

ning schools, including implementing federal and state categorical programs

and court orders; hiring and supervising staff; constructing, acquiring, and

maintaining school buildings; managing vendor contracts; and transporting,

students. Most local school boards also may raise funds for public schools -

through property taxes.”
‘The nation’s current approach to education federalism has been praised

for.its ability to reap several benefits. Some find this approach superior,
based on Justice Louis Brandeis’s view that state and local governments may

serve as experimental “laboratories” that can help solve the nation’s eco-
nomic and social challenges. States and localities have adopted a diverse ar-

ray of governance structures for education that are designed to respond to
state and local interests and preferences. This decentralized approach also -
allows state and local governments to adopt a variety of curricula, teaching, °

and learning approaches.”

Others praise the current structure of education federalism for its ability
to produce the most effective outcomes. For example, proponents of local-
ism contend that local decision making can produce more effective policy
reforms because those most affected by the decision shape the reform. Still
others contend that a decentralized approach to educarion is more effective at
identifying the most successful educational approaches given the existing un-
certainties regarding how best to educate children. Localism also can create
an efficient allocation of goods and services by allowing local governments to
compete for citizens by offering an attractive array of public services. When
localities offer diverse learning options, some citizens can shop for the best
schools or relocate so that their children can attend schools that best serve
their educational needs.*

Additionally, state and local control over education is commended for its

ability to foster greater accountability to citizens. Individuals exert greater in-

Huence over local government policy than over federal or state government.

Local control can enable parents to become involved in and influence their
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child’s education and school. Many parents regularly interact with and monitor
their child’s school, and this involvement can improve student performance.”

The tradition of local control of education also remains an important
value for many within the American public. Many view state and local con-
trol over public elementary and secondary education as a central component
of state and local government. While public opinion polls reveal an increas-
ing comfort with federal involvement in education, the polls continue ro in-
dicate that Americans generally prefer state and local control over education.
In addition, state and local authority over education has resulted in diversity
in education governance that influences the impact the federal government

can have on education.?

REASONS FOR REEXAMINING EDUCATION FEDERALISM

Given these benefits, why should the nation reexamine the structure of edu-
cation federalism and consider increasing federal authority over education as
part of a national plan to ensure equal access to an excellent education? This
reexamination is needed for at least five reasons.

The Inconsistencies in the Benefits of Education Federalism

Although education federalism undoubtedly reaps some of the benefits that
it is designed to accomplish, the current approach does not consistently yield
the benefits that it is supposed to secure. For instance, education federalism
has been praised for its ability to allow the state and local governments to
serve as “laboratories” of reform. However, research reveals that in the area
of school finance reform, most reforms have been fairly limited in scope
and that the reliance on property taxes to fund schools remains the pre-
vailing approach to local school funding,* 'This approach has continued
despite the Supreme Court’s 1973 call for school finance reform in Rodri-
guez: “The need is apparent for reform in tax systems which may well have
relied too long and too heavily on the local property tax. And certainly in-
novative thinking as to public education, its methods, and its funding is
necessary to assure both a higher level of quality and grearer uniformity of
opportunity.”*

Even when plaintiffs have prevailed in litigation that sought to reform
school finance systems, most states typically have maintained the same funda-
mental and unequal structure for school finance. Additionally, in a substantial
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majority of the states, funding incquities between wealthy and poor district
and schools persist.?® Tn 2012, only fifteen states provided more funding ¢
districts wich high concentrations of poverty than those with low concentra-

tions of poverty, despite consistent research thar low-income students require

more resources for a successful education than do their more affluent peers.
The 2013 Equity and Excellence Commission report notes that substantial re-
form is needed because, apart from a few exceptions, states fail to link their

“school finance systems to the costs that they would need to invest to educate
all children in compliance with state standards.” Given decades of reforms
that have not made consistent and substantial inroads on these challenges, the:

states ate not serving as effective laboratories for school Ainance reform.
Education federalism also is supposed to yicld an efficient and effective ed-

ucation system. However, the U.S. education system regularly falls short of
achieving these goals. The substantial percentage of poorly educated students -
inflicts substantial costs on the nation, resulting in numerous inefficiencies.
For example, substantially increasing the high school graduation rate could -
save the nation $7.9 to $10.8 billion annually in food stamps, housing assis- -
tance, and welfare assistance. The nation forfeits $156 billion in income and -
tax revenues during the life span of each annual cohort of students who do
not graduate from high school. This cohort also costs the public $23 billion
in health-care costs and $110 billion in diminished health quality and lon-
gevity. By increasing the high school graduation rate by 1 percent for men
age twenty to sixty, the nation could save $1.4 billion each year from reduced -
criminal behavior.”

Local participation in the governance of school districts also is quite low
and thus does not accomplish the accountability that it is supposed to secure.
The growing federal and state influence over education has led some scholars
to contend that “local control” no longer exists in American education and,
in fact, has not existed for quite some time. Typically, no more than 10 o
15 percent of voters participate in school board elections, and school board
meetings also often experience low citizen attendance. In low-income com-
munities in particular, community participation regularly can yield licdle in-
fluence due to the lack of political power and financial means of residents.
Although the quality of schools certainly influences where many families
purchase homes, low-income families typically lack the financial abiliry to
choose the best schools because such schools are zoned for more expensive
housing options.”
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ernance of school districts also is quit g; thesc opinions clung to a form of dual federalism which insisted that ed-
accountability that it is supposed to: cation was solely a state and local function, However, dual federalism had
luence over education has led some sch ady been eschewed in prior Court decisions that prohibited segregated
o longer exists in American education ucational systems and in federal legislation and enforcement that provided
ditional federal funding for low-income students and that required equal

ucational opportunity for girls, women, disabled students, and English

some time. Typically, no more than }
n school board elections, and school
w citizen attendance. In low-income’ nguage learners.®® Even when Congress was adopting NCLB, the nation’s
ty participation regularly can yield li ng-standing approach to education federalism insisted that states decide
al power and financial means of rési e staudards for students and teachers, which resulted in many stares failing
certainly influences where many fa"_ adopt rigorous standards for either students or teachers.?
nilics typically lack the financial abili Certainly, education federalism does not stand alone as an obstacle to
such schools are zoned for more expé cse reforms. Numerous other obstacles, including state and local back-

sh against court-ordered desegregation, the challenges of court-mandared
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school reform, and inadequate funding for NCLB, also undermined the cf-
fectiveness of these reforms.** Nevertheless, education federalism was one of
the central obstacles to the effectiveness of these reforms.

Education Federalism Allows States to Make Equal
Educational Opportunity a Low Priority

‘Throughout this nation’s history—even acknowledging state reforms in edu-
cation and school funding—the states have not taken sustained and compre-
hensive action to ensure that all students receive equal access to an excellent
education. Redistributive goals and equity concerns are simply not consis-
tent state priorities for education.® Indeed, the 2013 report from the Eq-
uity and Excellence Commission found that “any honest assessment must
acknowledge that our eforts to date to confront the vast gaps in educational
outcomes separating different groups of young Americans have yet to in-
clude a serious and sustained commitment to ending the appalling inequi-
ties—in school funding, in carly education, in teacher quality, in resources
for teachers and students and in governance-—that contribute so mightily to
these gaps.”” Furthermore, intrastate reforms cannot address significant and
harmful interstate disparities in funding.®®

The limited scope of many reforms also reveals that the United States

has lacked the political will and investments in enforcement to adopt and
implement the type of reforms that would make equal access to an excel-
lent education a reality.” Given this generally consistent failure to undertake
comprehensive and sustained reform, the United States should not expect
different results from a system that has failed to ensure equal access to an
excellent education for many generations of schoolchildren. Instead, an as-
sessment of how education federalism could be restructured to support a

comprehensive national effort to achieve this goal is long overdue.

Education Federalism Invites Inequality

Primary state and local control over education essentially invite inequality

in educational opportunity because of pervasive state insistence that local
governments raise education funds and state funding formulas which do not
effectively equalize the resulting disparities in revenue, Although some influ-
ential victories have occurred, school finance litigation has mostly failed o
change the basic organizational structure of school finance systems and their
reliance on property taxes to fund schools. Instead, this litigation at best has
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nding for NCLB, also undermined t tained limited increases in funding for property-poor districts while allow-

ertheless, education federalism was g property-rich districts to maintain the same funding level or to raise their

hding rate at a slower pace.*®

reness of these reforms.
Evidence of the persistent inequalities in school funding can be found
he 2013 Equity and Excellence Commission report. The report found

4t “no other developed nation has inequities nearly as deep or systemic;

states to Make Equal
w Priority

—even acknowledging state 1'ef0rrn's: i other developed nation has, despite some cfforts to the contrary, so thor-
ates have not taken sustained and co hly stacked the odds against so many of its children.” These dispari-
udents receive equal access to an-é ‘are due in substantial part to the continued state reliance on property
nd equity concerns are simply niot. és to fund schools. As a result, many predominantly low-income and
3¢ Indeed, the 2013 report from

found that “any honest assessme

nority schools predictably produce poor outcomes because they typically
<k both the resources to ensure that their students obtain an effective ed-
tion and the capacity to undertake effective reforms even when these

ite to confront the vast gaps in edu
>ups of young Americans have ye rms are well conceived.!
nmitment to ending the appalling:i ‘The harms from persistent and pervasive disparitics in educational oppor-
education, in teacher quality, in ity are not limited to schoolchildren, their families, and their commu-
overnance—that contribute so migh es. 'These disparities also harm nadonwide interests in a strong economy
ratc reforms cannot address signific; ‘a just society. The United States needs to maintain international aca-
1inding. : mic competitiveness to attract businesses and prevent the loss of jobs to
forms also reveals that the Unite er, more educated nations. Rescarch reveals that the long-term vigor of
investments in enforcement to- ads U.S. economy will depend on the advanced skills that are typically pro-
hat would make equal access o 2 d in higher education and that arc nceded for upper-level technical oc-
1is generally consistent failure to und; ations. Yer, international assessments reveal that the performance of U.S.
orm, the United States should not

1at has failed to ensure equal acce

dents is often average or below average when compared with students from
r countries, which will make ic difficult for American students to com-
successfully.? Eric A. Hanushek, Paul E. Peterson, and Ludger Woess-
ummarize the lackluster performance of U.S. students on international

erations of schoolchildren. Instead
alism could be restructured to su )
' essments, noting that “the evidence of international comparison is now
: American students lag badly and pervasively. Our students lag behind
dents not just in Asia, but in Europe and other parts of the Americas. It

chieve this goal is long overdue

Inequality
wver education essentially invite:in t just disadvantaged students or a group of weak students who lag, but

American students from advantaged backgrounds. Americans are badly
%3

use of pervasive state insistence th
s and state funding formulas which: rrepresented among the world’s highest achievers.”
lisparities in revenue. Although som lthough some scholars challenge such conclusions from international as-
hool finance litigation has mostly tnents as overblown and simplistic, others conclude that these less-than-
ructure of school finance systems’a r outcomes indicate that the U.S. education system is failing to prepare

| schools. Instead, this litigation y of its students to compete successfully for jobs with other students
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from around the world.** The nation also has a strong interest in ensuring

that entire segments of the public are not denied the American Dream due to’

their family income and racial/ethnic background.

Education Federalism Should Be Guided
by Research Rather Than Politics

The expansion of the federal role in education has largely been guided by’
politics, and politics, indisputably, will continue to play an influential role

in education reform. Nevertheless, the expanding federal role should be
guided primarily by rigorous research regarding the strengths of federal pol
icy making, just as rescarch about the importance of educatioual opportuni

ties for disabled students informed Congress’s passage of the Education for "
Al Handicapped Children Act of 1975. Although federal education law and -

policy are also influenced by politics, the federal government has demon-

strated a willingness to leverage politics and research to address the needs of -

the disadvantaged within American society when politics has prevented ef--

fective reform art the state and local levels.®

A THEORY FOR DISRUPTING EDUCATION FEDERALISM

Education federalism should be restructured to embrace greater federal lead- -
ership and responsibility for a national effort to provide equal access to an

excellent education. Any substantial strengthening and reform of the federal
tole in education will transform the nature of education federalism, because

substantive changes to federal authority over education directly affect the’

scope of state and local authority over education. These shifts in education

federalism have occurred throughout U.S. history, including federally man- -

dated school desegregation and NCLB.*¢ This broad theory could be used to

guide development of federal legislation, new initiatives by the Department -

of Education, or, most likely, a combination of the two. I focus here on fu-
ture action by Congress and the executive branch, rather than doctrinal re-
form through the courts, because the legislative and executive branch enjoy
numerous policy-making strengths over courts.”

The following six policy-making areas identify how the federal govern-

ment’s role in education should be expanded to ensure equal access to an ex- -

cellent education:
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ion also has a strong interest in ens 1. Prioritizing a national goal of ensuring that all children have equal

re not denied the American Dream dy, access to an excellent education and acknowledging that achieving

nic background. this goal will require disrupting education federalism.*

. Incentivizing development of common opportunity-to-learn (OTL)
standards that identify the education resources states must provide.*

3e Guided

ics . Focusing rigorous research and technical assistance on the most effec-

. , ; tive approaches to ensuring equal access to an excellent educarion.®®
in education has largely been gui bp &4

. . . Distributing financial assistance with the goal of closing the opportu-
, will continue to play an influentia

it . : 51
s, the expanding federal role shou nity and achievement gaps.

. 5. Demanding continuous improvement from states to ensure equal ac-
rch regarding the strengths of federa ) 5 P 9

: : cess to an excellent education through federal oversight that utilizes a
the importance of educational oppot

| Congress's passage of the Educaris collaborative enforcement model.”
1975. Although federal education Ia

tics, the federal government has de

. Establishing the federal government as the final guarantor of equal
access to an excellent education by strengthening the relationship be-

. i en federal influence and responsibility.”
litics and research to address the ne twe d uence and resp ¥

an society when politics has preverit

1 levels Each of these elements either suggests how to leverage existing strengths
1 ievels. :

federal policy making more effectively or fills in important gaps of federal
jicy making and enforcement.’*
DUCATION FEDERALISM rioritizing a National Goal of Ensuring Equal

structured to embrace greater feder, cess to an Excellent Education

ional effort to provide equal acc ¢ national leaders already have noted the importance of a national goal
al strengthening and reform of the nsuring that all children are provided equal access to an excellent edu-
e nature of education federalism, be n.5 However, some key points are missing from this thetoric that must
thority over education directly aff mphasized to support the type of comprehensive reforms I envision. For
over education. These shifis in ed ince, the nation’s top education leaders, including the president, the sec-
out U1.S. history, including federall
CLB.% 'This broad theory could b

lation, new initiatives by the Depa

vy of education, and members of Congress, must initiate a national con-
sation on why the United States should no longer tolerate long-standing
arities in educational opportunity and why federal action is needed to
mbination of the two. I focus he éss them. Initiating such a conversation also requires the federal gov-
xecutive branch, rgther than doctr ment to priotitize ‘equal access to an excellent education on its national
the legislative and executive brang ¢y-making agenda.
s over courts.” ral and national education leaders also must make the case that the
\g areas identify how the federal ¢ nation would benefit from ending inequitable disparities in education,

‘expanded to ensure equal access t research reveals that reforms to help those who are disadvantaged

.lly do not succeed unless they benefit more privileged Americans’®
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Therefore, the federal government must convince the more affluent segments
of American society that a more equitable distribution of educational oppor-

tunity would inure to their benefit. This could be accomplished in part by -

publicizing existing research which quantifies the mytiad high costs that the

United States pays for offering many schoolchildren a substandard education

- and which acknowledges that even many advantaged children are nor com-
peting cffectively with their international peers.”

Federal leadership also must explain why a reexamination and restructus-
ing of cducation federalism is warranted. This discussion should highlight
federal willingness to shoulder greater responsibility for leading the national
effort to achieve this goal. It also should emphasize that effective, compre-
hensive reform must involve a shoulder-to-shoulder partnership among the
federal, state, and local governments.

Fortunately, the federal government has proven its ability to herald the
importance of new educational goals and approaches in the national inter-

est. Research and history confirm that agenda setting serves as onc of the

strengrhs of the federal government in education policy making, For instance,
President Lyndon Johnson successfully convinced Congress to advance equal
educarional opportunity for low-income schoolchildren through the ESEA,
which includes Title I, and the Economic Opportunity Act, which includes
programs like Head Start and Upward Bound. President George W. Bush
championed NCLB and its insistence on preficiency for all children in math
and rcading, public reporting of testing data disaggregated by subgroups,
and a range of accounuability interventions for failing schools.”® Therefore, a
federal call to implement a comprehensive plan to ensure equal access to an
excellent education should build on the lessons learned from these and other
federal reforms that set the nation’s education agenda.

Incentivizing Development of Common
Opportunity-to-Learn Standards

A federal effort to ensure equal access to an excellent education should in-
centivize the states to develop common opportunity-to-learn standards that
would identify the in-school and out-of-school resources students should
receive in order to meet rigorous achievement standards. Most states are
implementing the Common Core standards, which were developed by a
group of assessment specialists and academics in response to a request from

the Council of Chief State School Officers and the National Govetnors
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sociation. The standards are intended to provide a clear set of math and
glish language and literacy standards for kindergarten through twelfth
.de that would prepare all public school children to complete their high
00l education and be ready to enroll in college or participate in the
kforce.”® OTL standards are essential for ensuring equal access to an
llent education because, as Linda Darling-Hammond has noted, two
des of high standards and testing implementation have revealed that
re is plentiful evidence that—although standards and assessments have
:__ useful in clarifying goals and focusing attention on achievement—
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qual educational opportunity, so that state adoption of high academic
dards can have the intended effect of improving outcomes. During its
_ ption, the standards and accountability movement recognized that the
ess of academic standards depended on ensuring that students receive
qual opportunity to acquire the knowledge within high standards.
L standards were tested, but proved politically unsustainable, in the
-1990s. In 1994, Congress passed the Goals 2000: Educate America
“and this law provided for two options for the creation of OTL stan-
s that established the conditions and resources needed throughout the
tion system to provide students the opportunity to learn the conrent
{ forth in voluntary national or state content standards. The Improving
ica’s Schools Act of 1994 (IASA) also conditioned Title I funds on

development of rigorous content and performance standards. It in-
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of education. Common OTL standards wouid preserve the ability of state

to adopt a variety of educational governance, funding, and policy-making

structures. Once the states develop the standards, states would implemen

plans to identify the gap between existing resources and the OTL standards,”

determine the cost of bridging the gap, and raise funds and implement re

forms to close the gap. Any federal support for common OTL standards
should encourage state-level innovation and experimentation regarding how .

each state implements the standards, thus preserving the states as laborato-
ries for education reform.

Others also have called for OTL standards and proposed possible content,”

including the Schott Foundation’s Narional Opportunity to Learn Cam
paign and education law scholars Michael Rebell and Jessica Wolff.%2 In con
trast to these proposals, I recommend that the federal government provide

incentives for states to develop common OTL standards. As a result, these
standards would not be federally defined, as the National Opportunity to-

Learn Campaign and Rebell and Wolf recommend, or designed individually
by each state, as with Goals 2000 and TASA. _

Although securing federal support to incentivize the states to adopt com-
mon OTL standards will likely involve a tough political battle, the battle

would begin with greater ammunition and more favorable conditions than :

did the previous effort. When OTL standards were first considered in-the
mid-1990s, vigorous debates were ongoing about the content and imple-

mentation of academic standards and the appropriate federal role regarding -

those standards. Today, although some states have chosen not to adopt the

Common Core standards, and some opposition has arisen regarding con- -

cerns such as the pace of implementation, all states have adopted academic
standards, and the states are far closer to adopting common academic stan-

dards than ever before. These standards provide a foundation for the states to -

engage in a joint effort to identify what educational resources student need. -

State leadership also could draw on the lessons from school finance litigation
that define the educational opportunities students must receive to meet state
constitutional obligations for education, which was not available when OTL
standards were first introduced through federal legislation.®

The Need for Additional Federal Research and Technical Assistance -

Although the federal government currently provides research and technical
assistance to states and school districts, [ recommend that federal research
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and technical assistance should be refocused to help identify the most effec-
tive approaches for ensuring equal access to an excellent education and to
expand state capacity to achieve this goal. Substantial variations exist in the
cducational, economic, and administrative capacities of states. One of the
principal hindrances to NCLB’s success is insufficient capacity ac the state
and local levels to implement the required changes. Therefore, federally sup-
ported rescarch and technical assistance must help state and local govern-
ments develop the capacity to implement effective reforms.5

Congress has begun to recognize the need for federal support for high-
quality education research to enable the United States to reach its essential
educational goals, as evidenced by passage of the Education Sciences Reform
Act of 2002 (ESRA). Rigorous, objective tesearch that supports a national
effort to ensure equal access to an excelfent education should build on this
success while also establishing an agenda that identifies the critical research
states need to understand as they enact reforms to achieve this goal. Federal
research should examine the essential characteristics-of an excellent educa-
tion and the most cost-effective and efficient state funding approaches, in-
cluding models from other nations. A federal research agenda also should
identify the primary state and local impediments to ensuring equal access to
an excellent education and how to overcome them.® Establishing a federal
rescarch agenda such as this would capitalize on the federal government’s
substantial comparative advantage over states and localities in conducting
and supporting research while eliminating the inefficiencies and costs of each
state conducting its own research.®

In addition to research assistance, the federal government should build
on its current technical assistance by offering states support for implement-
ing reforms that ensure equal access to an excellent education. This technical
assistance is essential for expanding the limited capacity of state education
agencies that typically have focused on distributing and monitoring funds
and that typically “possess little expertise in actually working on substan-
tively important education initiatives.”” States may need federal technical
assistance on the most effective and efficient funding mechanisms and how
to develop data collection systems that enable states and localities to docu-
ment the scope of opportunity gaps and the cffectiveness of efforts to reduce
those gaps. Federal technical assistance should help to avoid any unnecessary
diversion of resources and duplication of effort that would occur if each state

had to develop such technical expertise on its own.*®
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Federal Financial Assistance to Close Opportunity
and Achievement Gaps

Federal financial assistance will be essential for expanding the capacity of

states to participate in a comprehensive national effort to ensure equal access
to an excellent education, The federal financial contribution should include
both incentives and assistance to address opportunity and achievement gaps.
Financial incentives would draw attention to this critical issue and motivare
states to implement reforms, just as incentives motivated reform through
RTTT. Financial assistance also would expand the potential reform op-
tions beyond what states could implement with their own state resources and
would supply political cover for politicians who support reform.*

The federal government should generously increase its contribution to ed-
ucation costs while continuing to share these costs with the state govern-
ments. Additioual financial support for education would leverage the federal
government’s supetior ability to redistribute resources among the states. Past
experience reveals that federal resources can be an effective means for in-
fluencing state and local education policy. Generous federal financial assis-
tance would fund a larger percentage of the costs of reforms than it did with
past cducation reforms, which typically failed ro deliver the substantial funds
anticipated when the laws were enacted. The level of generosity of federal
funding should be based on the disparate capacities of states to close oppor-
tunity and achievement gaps. Addicionally, a blend of federal and state fund-
ing would encourage greater efficiency than full federal funding because it
should encourage both governments to contain costs.”

Demanding Continuous Improvement Through
a Federal Collaborative Enforcement Model

A federally led effort to ensure equal access to an excellent education should
include federal monitoring of, and accountability for, state progress. In
addition to fostering improvement, such oversight also would enable the
federal government to identify states’ needs for research, technical, and fi-
nancial assistance.”’

Federal monitoring should focus on a collaborative enforcement approach
to resolve any disputes regarding how states achieve this goal. The theory I
propose here should be implemented by including a collaborative enforce-
ment model similar to the one I proposed in a 2007 article./” With such an
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approach, the federal government would establish a periodic, state report-
ing obligation that would describe progress on achieving the goal, identify
any impediments to progress, and note plans for reform. Input also would
be sought from education reform organizations, civil rights groups, and citi-
zens so that the federal government would have a full picture of state efforts.

A panel or commission would then assess state reforms and provide rec-
ommendations, not mandates, for how states could improve their efforts.
In addition, the collaborative enforcement approach would view penalties
as an undesirable last resort and would embrace flexibility in negotiating
compliance with federal funding conditions when warranted by unique
starc aud local conditions. A collaborarive enforcement model also would
require the Department of Education to develop systems to ensure consis-
tency in federal oversight so that the inconsistent enforcement that under-
mined NCLB’s implementation and prior authorizations of the ESEA is
not repeated.”

The Federal Government as the Final Guarantor
of Equal Access to an Excellent Education

By enacting federal legislation, programs, and initiatives that embrace the
elements discussed above, the federal government would reestablish itself as
the final guarantor of equal access to an excellent education. Historically,
ensuring equal educational opportunity was one of the principle rationales
for federal involvement in education by assisting vulnerable groups when the
states have failed to act in the national interest. Yet, an increasing focus on
standards and accountability has shifted federal attention away from issues
of educational equity, while federal reforms have unsuccessfully attempted to
ensure a quality education for all schoolchildren.” Although the federal gov-
ernment consistently should aim to maintain excellence, it also needs to reas-
sert itself as the final guarantor of equal educational opportunity. In making
this recommendation, I join with other scholars, such as Michael Rebell and
Goodwin Liu, whose proposals call on the federal government ro guarantee
some form of equal educational opportunity.”

History suggests that the federal government is likely to be the only level
of government to engage in the leadership and substantial redistribution of
resources that equal access to an excellent education will require. Local pol-
itics often hinders substantial efforts to redisiribute resources. Thus, it is not
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surprising that it took federal legislation to initiate numerous past reform ef.
forts that addressed disparities in educational opportunity, such as those that
assist disadvantaged students, girls and women, and disabled children. The
federal government possesses an unparalleled-ability to mobilize national,
state, and local reform when the nation is confronted with an educational
crisis.”® Therefore, my call for a stronger federal role in education builds on
the historical federal role in advancing educational equity and the superior
ability of the federal government to accomplish a redistribution of educa-
tional opportunity.

By focusing its attention on the policy-making areas identified above, the
federal government would shoulder the primary burden for a national effort

to ensure equal access to an excellent education and draw on its strengths in

education policy making. Federal leadership would incentivize the states to
engage in a collaborative partnership with the federal government to achieve
this goal. At the same time, states, facing compelling incentives to join the
national effort, would retain substantial control over education in choosing
among a wide array of reforms.

Some may argue that the states should bear the primary burden for en-
suring equal access to an excellent education because education remains pri-
marily a state function. I reject this dualist understanding of education and
highlighe here the long history that reveals that the states will not rectify op-
portunity and achievement gaps on their own. Embracing federal leadership
on these issues builds on the growing consensus reflected in NCLB and other
federal education legislation: the federal government should exercise a sub-
stantial role in education law and policy.””

Others may contend that the federal government should rein in its grow-
ing role in education. In some ways, this criticism points to the failures of
past initiatives as evidence that the federal government’s role in education
should be curtailed. Most recently, some scholars condemn the shortcom-
ings and implementation of NCLB and RT'T'T. Undeniably, the federal gov-
ernment has undertaken a variety of unsuccessful education reforms.” Yet,
an established track record in education over the last fifty years has given
the United States ample evidence to identify the strengths and weaknesses
of federal education policy making. My theory embraces a variery of federal
policy-making strengths and builds on the federal government’s superior and
more consistent reform record on issues of educational equity in the face of
inconsistent and overwhelmingly ineffective state reform.”
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Today, although the federal government invests in education, this in-
vestment is quite limited relative to state and local investments. Increasing
federal demands for its limited contribution have enabled the federal govern-
ment to avoid shouldering a substantial portion of the costs and burdens as-
sociated with accomplishing the nation’s education goals while still enjoying
the ability to set the education agenda and demand results.*® Having the fed-
eral government as the final guarantor of equal access to an excellent educa-
tion would strengthen the relationship between growing federal influence in
education and greater federal responsibility for accomplishing national ob-
jectives. This transformation would greatly improve on the nation’s cutrent
cooperative federalism approach to education.

Finally, even though the U.S. Supreme Court, for the first time, has placed
limitations on Spending Clause legislation in National Federation of Indepen-
dent Business v. Sebelius (NFIB), that decision still leaves the executive branch
and Congress ample constitutional room to restructure and expand their au-
thority over education.® I agree with scholars Samuel Bagenstos and Eloise
Pasachoff, who contend that for the Court to find a statute unconstitutional
under the Spending Clause after NFIB, a federal education program would
have to take an existing, large, well-entrenched program, add new and un-
foreseen conditions that are so substantial as to constitute an independent
program, and present the possibility of losing all funds for both the old and
new programs as conditions for any state not wanting to follow the new con-
ditions.®? 'The need to run afoul of multiple concerns simultaneously will
leave Congress with ample room to enact far-reaching education legislation.

RECONSTRUCTING EDUCATION FEDERALISM
WOULD EMPOWER STATE AND LOCAL CONTROL,
ACCOUNTABILITY, AND INNOVATION

In this chapter, I offer ways to reduce harmful aspects of state and local con-
trol of education while simultaneously empowering beneficial and collab-
orative aspects. States admittedly would lose some control over education
because they would be accountable to the federal government for ending
long-standing disparities in educational opportunity. At the same time, other
aspects of state and local control of education would remain. States would
retain authority to control education policy making through education gov-
ernance, the nature and content of a school finance system, state assessments
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and graduation standards, and a wide variety of teaching and curricular de-
cisions. Localities would continue to administer education, manage the daily

operation of schools, hire teachers and staff, build and maintain schools, and -

transport students.® Maintaining these functions under state and local au

thority fosters continuance of most of the existing levels of state and local -

control, accountability, and innovation for education.
Most importantly, placing primary responsibility on the federal govern

ment for leading a national effort to close the opportunity and achievement’
gaps would foster new types of state and local control over education, Cur- -

rently, substantial disparities exist in each state’s capacity to offer high-quality
educational opportunities. With the federal government in the lead role, state
and local governments would both have a greater and more equal capacity
to offer all children an excellent education.® This enhanced capacity would

empower states and localities to engage in innovative reforms previously hin-

dered by capacity limitarions; they would decide how they want to achicve
equal access to an excellent education and thus continue to function as lab-

oratories of reform—but with new federal research, technical expertise, and -

financial assistance to support the identification and implementarion of ap-
propriate reforms.
Such reforms might diminish some state and local accountability for ed-

ucation. Federal accountability is more diffuse and less effective than state -
and local accountability because federal officials are more removed from state |

and local electorates and are held accountable for a wider range of decisions.”

However, it is important to note two fesponses Lo this concern. First, the -
public has not effectively held state and local officials accountable for closing

the opportunity gap; therefore, adding an additional layer (even if diffuse)
of accountability could facilitate achievement of this objective. Second, state
and local officials would be charged with designing and implementing plans

to achieve this goal, and thus critical aspects of state and local accountability

would be preserved.* Federal leadership and support to accomplish this goal

ultimarely would increase rotal government accountabilicy.

CONCLUSION

Disrupting the nation’s long-standing approach to education federalism
and reconstructing it in ways that support the nation’s education goals will
be essential to successful education reform. My theory for reconstructing
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variety of teaching and curricular d; ducation federalism envisions the federal, state, and local governments join-

dminister education, manage the d: ng together in a shoulder-to-shoulder partnership to build an education sys-

staff, build and maintain schools, 5 ‘tem in which all schoolchildren receive equal access to an excellent education.

se functions under stare and local In recommending the federal government as the final guarantor of equal ed-
f the existing levels of state and lo ‘ucational opportunity, I offer innovative ways to incentivize and empower
1 for education. tate and local governments to close opportunity and achievement gaps.
- responsibility on the federal govert . Though we continue to scek new ways to expand educational opportu-
Jose the opportunity and achieverne; ity and improve educational quality, and support for federal involvement
nd Jocal contro! over education, ¢ .in education has been growing, the United States has lacked a theory for

ch state’s capacity to offer high-qualj “how the federal role should evolve.*” And while the nation currently lacks

deral government in the lead role; sta sufficient political will to adopt all aspects of my theory, the pioneering

wve a greater and more equal capa deas T present here seck to contribute to the growing momentum for re-
ation.® This enhanced capacity wou orm by moving our national dialogue away from educational paralysis and
e in innovative reforms previously hiy ‘toward educational excellence.
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