










ADMINISTRATIVE PROCEDURE

review." The transfer of the transcript through these channels
delayed consideration of the evidence for more than ninety days
and the VRS did not issue a decision in the required time
frame. On two occasions after ninety days had elapsed, Rizzo
notified the agency that a decision was due.9"

The agency did not render a decision within thirty days of
Rizzo's notice, as it had not received the doctor's evaluation of
Rizzo's medical evidence. After receipt of the doctor's evaluation,
VRS issued its decision denying Rizzo benefits. Rizzo appealed
the decision and requested the Circuit Court of Orange County
to enter summary judgment on the matter because VRS had
failed to issue its decision within the time limit prescribed by
the statute." The circuit court granted summary judgment and
the court of appeals reversed the trial court decision.95

The court of appeals found that the time limitations in the
VAPA section 9-6.14:14.1 governed the agency's decision-render-
ing responsibility and were not applicable to the fact-gathering
role of the agency.' The court of appeals determined that the
fact-gathering stage, whether accomplished informally or for-
mally, provides the basis for which a case will be decided and
compared this process to the making of the record in a court of
law or equity. 7 The court distinguished the fact-gathering
stage from the decision-rendering stage and found that the time
limitations of section 9-6.14:11(D) began "to run from the date
the fact-finding proceeding is completed." 8

In determining when the fact gathering process of an agency
is complete, the court stated that the nature of the case, the
case record and the basic law governing the agency encompass
the scope of the fact-gathering proceeding in each case." In
this regard, the court determined that an agency's fact-gather-
ing process could encompass more than a hearing."° The

92. See id.
93. See id. at 704, 479 S.E.2d at 538.
94. See id-
95. See id. at 705, 708, 479 S.E.2d at 538, 540.
96. See id. at 706-07, 479 S.E.2d at 539.
97. See id. at 706 & n.5, 479 S.E.2d at 539 & n.5.
98. Id. at 707, 479 S.E.2d at 539 (emphasis added).
99. See id.

100. See id.
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court found support for this proposition in the Reviser's Note to
section 9-6.14:11, which states that, in addition to conferences
or consultations, "[t]o the extent that basic laws permit, agen-
cies may also proceed on the basis of inspections, tests, or elec-
tions, followed by such conference-consultation procedures as
the case issues may require."''

The court held that in Rizzo's case the basic law governing
the agency did not authorize VRS to render its decision until it
had received the report of the Medical Board on the medical
evidence upon which Rizzo had based his application." The
court held that VRS' receipt of this report was a necessary part
of the fact-gathering aspect of the case, not the decision-render-
ing process." Thus, the court held that the time require-
ments of section 9-6.14:11(D) did not begin to run until VRS
received the report. Based on this statement, the court of ap-
peals reversed the trial court's grant of Rizzo's motion for sum-
mary judgment. 1°4

In Snyder v. Virginia Employment Commission, 5 the court
of appeals made an interesting determination of what constitut-
ed an agency record in a hearing before the Virginia Employ-
ment Commission (VEC). In this case, Snyder appealed the
VEC's denial of unemployment benefits contending, inter alia,
that she did not receive a fair hearing because the appeals
examiner and the VEC relied upon "investigatory" documents
compiled by a deputy of the VEC in reaching its decision."°

The VEC and the appeals examiner relied upon documents
included in the "Record of Facts Obtained by Deputy" in mak-
ing their findings of fact.' 7 Snyder contended that these docu-
ments were not part of the record because they were not in-
troduced into evidence nor expressly made part of the record by
the appeals examiner during the evidentiary hearing."° As a

101. Id. (citing the Reviser's Note to VA. CODE ANN. § 9-6.14:11 (Repl. Vol. 1993)).
102. See id. at 707-08, 479 S.E.2d at 540.
103. See id. at 708, 479 S.E.2d at 540.
104. See id.
105. 23 Va. App. 484, 477 S.E.2d 785 (1996).
106. See id at 486, 477 S.E.2d at 786.
107. See id. at 487, 477 S.E.2d at 787.
108. See id.

924



ADMINISTRATIVE PROCEDURE

result, Snyder claimed she was denied the opportunity to con-
front or rebut this evidence."°

The court of appeals noted that the manner in which disput-
ed claims are presented before the VEC is prescribed by VEC
regulations and not common law or statutory rules of evidence;
therefore, the court of appeals looked to the VEC rules."0 The
VEC rule regarding a claimant's appeal to the VEC provides
that, except for specified exceptions, '"all appeals to the VEC
shall be decided on the basis of a review of the record.""" The
court found that the VEC rules used the term "record" in two
different instances: (1) the record that is sent to the appeals
examiner which contains the record of facts of the proceeding
before the deputy;" and (2) the record which includes the
transcript and exhibits offered during the evidentiary hearing
before the appeals examiner."' Although Snyder argued that
the term "record" was limited to the latter, the court rejected
that view."

4

The court instead found that the "Record of Facts Obtained
by Deputy" was a part of the record properly considered by the
appeals examiner and the VEC in making their findings of
fact."5 The court stated that "t]he documents were placed in
the VEC's file and became part of the VEC record for purposes
of the VEC's determination of the claim."" 6

Although the court stated that its decision was based on its
interpretation of the agency's rules, the court also found impor-
tant for its determination that the record of the hearing indi-
cated that Snyder had notice of the documents at issue and, in
fact, that her attorney may have had the actual documents in
his possession. The court noted that the appeals examiner at
the hearing had introduced for the record a letter submitted by

109. See i4i at 487, 477 S.E.2d at 786.
110. See id. at 487, 477 S.E.2d at 786-87.
111. Id. at 487, 477 S.E.2d at 787 (citing VR 300-01-8 § 3.B (1994)) (emphasis

added).
112. See id. at 488, 477 S.E.2d at 787 (citing VR 300-01-8 § 1.B (1994)).
113. See id (citing VR 300-01-8 §§ 2.F, 2.F.4 (1994)).
114. See idL at 487, 477 S.E.2d 787.
115. See id
116. I. at 488, 477 S.E.2d at 787.
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the employer that referred to the documentation."' Although
the hearing examiner did not explicitly identify the documents
at issue, the court stated that the examiner's purpose for intro-
ducing the employer's letter was to put Snyder on notice that
the employer was relying on documents already in the VEC's
files."' The court noted that Snyder's attorney had the oppor-
tunity to object to these documents, but did not object."' Ad-
ditionally, the court stated that the record indicated that
Snyder's attorney had the documents, contradicting Snyder's
argument that she did not have the opportunity to review nor
rebut them.'20 Finally, the court pointed out that Snyder could
have chosen to inspect the file before or during the hearing and
object to any documents in the file as well as offer rebuttal evi-
dence. 2'

2. The Circuit Courts Find Fault with Agency Decision
Making: No Support in the Record

In the four circuit court opinions reported below, the circuit
courts indicate their unwillingness to uphold an agency decision
when the agency record fails to support the findings of the
agency. This supervision by the circuit courts can be presented
as either evidence supporting or evidence opposing the legisla-
tion (calling for articulation of agency decisions based on the
record) that was introduced but failed to pass." These deci-
sions indicate the courts' willingness to reverse agency decisions
based on the law as it stands; these decisions also indicate that
the agencies failed to articulate the basis for their decisions on
the record.

In Convalescent Care, Inc. v. Commonwealth,' the Rich-
mond Circuit Court reviewed an appeal of a decision of the
Department of Medical Assistance Services (DMAS) and found
that, in several instances, the agency's determination was arbi-

117. See id.
118. See id.
119. See id.
120. See id. at 489, 477 S.E.2d at 787.
121. See id.
122. See supra text accompanying notes 60-64.
123. 40 Va. Cir. 107 (Richmond City 1996).
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trary and capricious or unsupported by substantial evidence in
the record. Convalescent Care, Inc. (CCI), a corporation that
has ownership interest in and administers five nursing home
facilities in Virginia, challenged DMAS's adjustments to the
cost reports of CCI, which resulted in a reduction in the reim-
bursement paid to CCI under the Commonwealth's Medicaid
program.' DMAS is the state agency responsible for adminis-
tering the state's Medicaid program and operates an auditing
program to determine the reimbursable costs for participating
providers.'

On appeal, CCI challenged, inter alia, DMAS's method for
determining the allowable salaries of CCI's home office execu-
tives.' The court rejected several of the DMAS methods used
to determine the allowable salaries.' First, the court held
that DMAS's practice of limiting reimbursement for executive
salaries to a percentage range of an Executive Compensation
Service (ECS) survey was an arbitrary and capricious applica-
tion of the Provider Reimbursement Manual (PRM), which ap-
plies to reimbursements under Medicaid.' The ECS survey
was a national survey of salaries of executives in similar posi-
tions.' DMAS limited reimbursement for executive salaries to
the salaries found in the ECS survey between the 25th and
75th percentiles. 3 ' After DMAS rated an executive based on a
point system, the agency placed the executive, based on the rat-
ing, on a scale within the 25th and 75th percentiles of the ECS
survey. DMAS justified this practice by stating that "Virginia's

124. See i- at 108.
125. See id.
126. Other issues on appeal, not discussed herein, included whether DMAS

properly disallowed interest costs on certain loans incurred by CCI and whether
DMAS properly limited the allowable compensation of CCrs medical director. See id.
The court aFirmed DMAS' determination on the majority of these issues. See id. at
113-18.

127. The court affirmed one method DMAS utilized in determining an executive's
allowable salary not discussed herein. That method involved adjusting the reimburse-
ment of the salary based on an allocation of the executive's salary to six facilities in
which he was involved. See id. at 113.

128. See id. at 111-12.
129. See id.
130. See ii. at 110.
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taxpayers should not be expected to pay 'top dollar' for Medicaid-
related services."'3'

The court noted that no statute nor regulation presently
exists in Virginia to limit a provider's reimbursable executive
compensation, as DMAS was attempting to do.3 2 In the ab-
sence of such guidance, the court held DMAS to the language
in the agency's existing PRM. This manual allowed for the
reimbursement of reasonable compensation, defined as that
amount which "would ordinarily be paid for comparable services
by comparable institutions depending on the facts and circum-
stances of each case."" The manual further discussed reason-
able compensation as being "limited to the fair market value of
services rendered by the owner in connection with patient
care,"'3 and defined fair market value as "the value deter-
mined by the supply and demand factors of the open mar-
ket."" 5 The court found DMAS's method of limiting executives'
reimbursable salary to a percentage range of the salaries in the
ECS survey was "directly at odds with such open market deter-
mination" as set forth in the PRM."' The court reversed
DMAS determination as arbitrary and capricious."

Based on the absence of supporting evidence in the record,
the court also reversed two other methods employed by the
agency for reducing ccrs reimbursement for executive salaries.
First, the court agreed with CCI that DMAS failed to produce
any support for the accuracy of the figures that the agency
used in deflating an executive's salary for inflation/deflation."
The agency had taken data available in 1989 and deflated it for
the three previous years based on a "trend table" which it did
not initially produce. Although the agency at the hearing did
produce the data for 1988, it never produced data for the pre-
vious years, and did not produce an explanation for how the
figures were deflated for the years prior to 1988."' The court

131. Id. at 111.
132. See id.
133. Id.
134. Id. (emphasis omitted).
135. Id.
136. Id. at 111-12.
137. See id.
138. See id. at 112.
139. See id.
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noted that "there is a presumption of regularity in actions tak-
en by a state agency," " but stated that "[tihis does not mean,
however, that DMAS may arbitrarily create ranges of data
without empirical support."'

The court also found that DMAS failed to supply any evi-
dence in the record to support its adjustments to the executive
salary based on geographic considerations. The PRM pro-
vided that an executive's reimbursable salary should be deter-
mined with reference to "comparable institutions in the same
geographic area."' DMAS reduced the reimbursable salary
for the executive based on this provision, but did not provide an
explanation of how the adjustment was calculated or why the
particular region was chosen as the relevant geographic
area.'" The court stated that "DMAS cannot rely on generali-
ties and suppositions to make the types of adjustments which it
made here. Record evidence must exist. Because it does not
exist with regard to this issue, the adjustment will be
disallowed.""

In two circuit court cases reviewing determinations made by
the Department of Social Services (DSS), the trial court re-
versed the DSS's determinations, holding that the agency ad-
duced no evidence to justify its findings of guilt. In C.R.G. v.
Brunty," a former Fairfax County schoolteacher challenged
the determination by the Commissioner of the DSS that five
complaints of sexual abuse against him were "Founded-Sexual
Abuse-Level .""4 The consequence of DSS making a Level 1

140. Id.
141. I&
142. See id.
143. I&
144. See id. at 112-13.
145. Id. at 113.
146. 38 Va. Cir. 431 (Fairfax County 1996).
147. Id at 431. A determination that a sixth complaint should be disposed of with

a finding of "Reason to Suspect-Sexual Abuse" was also challenged on appeal. The
reason to suspect category was struck down by the Virginia Court of Appeals in
Jackson v. Marshall, 19 Va. App. 628, 454 S.E.2d 23 (1995), and in C.R.G.'s case, the
reason to suspect finding was vacated by DSS. See id. at 431 n.1. C.R.G. also ap-
pealed on the ground that CPS and DSS failed to comply with various time require-
ments mandated by Title 63.1. The court, holding that C.R.G. failed to demonstrate
that any such failures were anything but harmless error, declined to reverse on this
ground. The court cited J.B. v. Brunty, 21 Va. App. 300, 464 S.E.2d 166 (1995), for
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finding against an individual is that the person's name is
"maintained in the Child Abuse and Neglect Information Sys-
tem (CANIS) central registry for 18 years past the date of [the]
complaint."' Such a finding for a teacher, the court noted,
would in effect end his or her career.

On appeal, the Fairfax County Circuit Court rejected the
factual findings of DSS stating that "the record in this case
utterly lacks any evidence of the kind of serious harm or the
likelihood of serious harm that would justify [the findings] ...
in any of the five cases before the Court." "5° The court also
reversed the agency decision due to the agency's failure to com-
ply with constitutional due process requirements. The court
found that due process requirements were not met in this case
because the accused was not allowed to challenge his complain-
ants and did not face an impartial decision-maker. 5'

In reversing the factual findings of DSS, the court found that
the agency's findings of Level 1 abuse did not comport with the
definition of Level 1 abuse found in the agency's regulations
nor the description of the kinds of injuries and conditions that
could result in a Level 1 finding found in the CPS Manual.52

Although the regulation and manual described the types of
serious injury that would justify a Level 1 finding, the agency
had argued that some of the alleged touches by the teacher to
the children took place over a period of time and that there
were multiple incidents to equate to the "serious harm" neces-

the proposition that the time requirements are procedural, not directory. See id. at
432 n.2.

148. Id. at 431 n.1. (citing Virginia Department of Social Services Regulation VR
615-45-1 § 2.2 (1991)).

149. See id. at 438.
150. Id. at 436.
151. See id. at 439-45.
152. See id. at 435-36. The court cited VR 61545-1 § 2.1.A as stating that a Level

1 disposition "includes those injuries/conditions, real or threatened, that result in or
were likely to have resulted in serious harm to a child." Id. at 435. The court quoted
the CPS Manual for the kinds of injuries and conditions which could result in a level
one finding- those that "[require medical attention in order to be remediated; the
injury is to the head, face, genitals, or is internal and located near a vital organ.
Injuries located in more than one place; the injuries were caused by the use of an
instrument such as a tool or weapon; and an inappropriate drug was administered or
a drug was given in an inappropriate dosage" Id.
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sary for a Level 1 finding." The court disagreed and its rea-
soning reflected its concern with the serious consequences of a
Level 1 finding for an accused. The court found that the
agency's argument "ignore[d] the DSS regulation that requires
injuries or conditions that result or are likely to result in seri-
ous harm to a child in order to place an individual's name in
the CANIS registry for eighteen years." "

In reversing the decision for due process violations, the court
took issue with the agency's investigation and hearing proce-
dures. " The court found that in a case such as C.R.G.'s,
"where the decision rests exclusively upon testimonial evidence
by the complainants," the process and procedures which must
be afforded an accused must include some means of challenging
the complainants' statements." The court stated that an
accused must be allowed to "probe into and demonstrate incon-
sistencies in the complainants' statements, their perceptions,
and possible bias." 5' The court observed that an accused's
"need for cross-examination must be viewed in the context of
sexual abuse proceedings involving young children," but it also
identified ways to protect both the children and the accused's
rights." The court stated that "[ait a minimum, CPS and
other officials conducting interviews of the complainants should
audiotape the interviews and give transcripts to the
accused."'59 The court explained that this would enable "[t]he
accused [to] ... challenge the statements directly to determine
whether inconsistencies exist.""c This procedure would also
permit the accused to "challenge the interrogation techniques
which may taint the complainants' perceptions or subtly pres-
sure the child-complainant into providing answers the child

153. See id. at 436.
154. Id.
155. The court found that the harm to a teacher's career of a finding that the

teacher had sexually abused children under his or her care and the placement of the
teacher's name in the Child Abuse and Neglect Information System central registry
satisfied the first prong of the due process inquiry of a deprivation of a protectible
liberty or property interest. See id. at 437-39.

156. Id. at 441.
157. Id
158. Id. at 442.
159. Id.
160. Id.
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believes the interviewer wants to hear."6' In addition, the
court noted that such transcripts would enhance the agency's
accuracy. The court identified specific discrepancies in the notes
of interviews with complainants in the instant case that called
into question the accuracy of the information before the
agency.

162

The C.R.G. court also agreed with the plaintiff that the bias
of the CPS workers and the DSS Hearing Officer denied him
due process. The court identified the limitations inherent in a
CPS worker conducting the investigation in a sexual abuse
case, specifically stating that "CPS workers are not charged
with finding the truth, but with protecting children, so if they
err they naturally err on the side of the children."" The
court also identified specific instances in the investigation of
this case where the conduct of the CPS workers demonstrated
their bias. The court noted that certain conduct of the CPS
workers indicated that they had made a finding of sexual abuse
before they completed their investigation, thus demonstrating
their bias. The court noted, among other examples, the failure
of the workers to review any of the complainants' school re-
cords, the failure of the workers to interview the teacher with
whom the defendant taught his classes, the failure of the work-
ers to interview the single witness who may have corroborated
or discredited one complainant's allegations, the actions of the
workers to mail a booklet on young girls and sexual abuse to a
complainant before the accused was interviewed, and the refer-
ral of a complainant to a victim assistance network before the
accused was interviewed.'

The court also concluded that the Hearing Officer who upheld
the CPS workers' disposition was also biased, noting that "the
Officer discounted the testimony of a private investigator, two
independent psychologists, and substantial undisputed evidence
from numerous witnesses that four of the five girls had poor
reputations for truthfulness and had been disciplined [by the
accused] in class."" As additional evidence of the Hearing

161. Id. (footnotes omitted).
162. See id.
163. Id. at 443.
164. See id. at 443-44.
165. Id. at 444.
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Officer's bias, the court also considered the Officer's failure to
discuss the serious harm that the abuse allegedly has caused in
a Level 1 finding and his failure to mention the complete lack
of evidence on the intent of the accused that is required for a
finding under the statute." Finally, the court found as indic-
ative of the Officer's bias, her denunciation of the accused for
introducing evidence in the hearing to impeach the
complainants' credibility and her suggestion that his remember-
ing details about these students indicated his guilt."'

The court took the unusual action of reversing the findings of
the agency and directing DSS to remove the findings from the
CANIS registry." Although the court noted its duty, under
Virginia Code section 9-6.14:19, to suspend or set aside an
agency decision and remand the matter to the agency and not
undertake agency action directly, the court found that the pro-
cedural defects in the DSS proceedings could not be cured by a
remand to the agency. In particular, the court found that DSS
failed to comply with the minimum requirements of due process
by failing to keep a verbatim transcript of the interviews with
the alleged victims.'69

In J.L.W. v. Virginia Department of Social Services,7 ' the
Circuit Court of the City of Virginia Beach also overturned a
DSS finding of the sexual abuse of a child. In J.L.W., the ac-
cused was the boyfriend of the alleged victim's mother. As in
C.R.G., the J.L.W. court was troubled by the department's fail-
ure to fully investigate the charges against the accused. The
question before the court in J.L.W. was not whether the
accused's due process rights had been violated, but whether
there was substantial evidence supporting the agency's determi-
nation of sexual abuse. The J.L.W. court was troubled, as was
the court in C.R.G., by the apparent bias of DSS in its investi-
gation of the complaint and the Commissioner's office in its
handling of the appeal." The J.L.W. court expressed its con-
cern regarding the DSS investigators and hearing officers' ac-

166. See idt
167. See id. at 444-45.
168. See id. at 445.
169. See id.
170. 39 Va. Cir. 239 (Virginia Beach City 1996).
171. See id. at 241.
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ceptance of the child's complaint without thoroughly examining
the conflicting evidence presented in support of the accused.
The court stated that DSS and the Commissioner had treated
the accused as if he "bore the burden of providing an explana-
tion for why this child would fabricate such allegations against
him."12 The court opined that

it was the agency's responsibility, as part of a reasonable
investigation, to explore possible motivations for the child's
complaint and, in particular, more closely examine her
home life and relationship with her mother's boyfriend.
Only by conducting thorough and open-minded investiga-
tions will the needs of abused children be met and the
rights of persons accused of abuse be protected.' 3

In Ruane v. Virginia Real Estate Board,"4 Ruane appealed
an adverse ruling of the Virginia Real Estate Board (VREB) on
her application for a broker's license. This was Ruane's second
appeal to the circuit court concerning VREB's denial of her peti-
tion for a waiver of the experience requirement contained in
VREB regulations."' The Circuit Court of Fairfax County in
the first appeal ruled that the proceeding should be remanded
to the Board for reconsideration consistent with the opinion."6

On reconsideration, the VREB again denied Ruane's application
and she appealed the second denial to the circuit court."

In its consideration of this second appeal, the circuit court
evidenced its frustration with the VREB. The court reviewed
the VREB's seven reasons for denying Ruane's application and
found that the board acted arbitrarily and capriciously in its
determination."8 The court found that two of the board's rea-
sons were "totally contrary to the record"; three of the reasons
had "no support for [the] finding in the record"; and two of the

172. Id.
173. Id.
174. 39 Va. Cir. 242 (Fairfax County 1996).
175. See id. at 242.
176. See Ruane v. Virginia Real Estate Board, 36 Va. Cir. 420 (Fairfax County

1995).
177. See Ruane, 39 Va. Cir. at 242.
178. See id. at 243.
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reasons, if they were a general statement of Ruane's qualifica-
tions, were "contradicted by the record."79

The court again remanded the case to the VREB and set
aside the board's order. The court voiced its frustration with
the VREB, stating that "while the court cannot dictate to the
Board what its decision should be; reason, common sense, and
justice suggest only one available course.""s

3. Court of Appeals Interprets Agencies' Statutes

Finally, in two cases appealed to the Virginia Court of Ap-
peals, the court of appeals reversed the circuit court's interpre-
tation of the controlling agency statute. In Actuarial Benefits &
Design Corp. v. Virginia Employment Commission,l"' the em-
ployer, Actuarial Benefits & Design Corporation (Actuarial), ap-
pealed an order of the Richmond Circuit Court, which affirmed
the decision of the VEC that employee Lipcsey was entitled to
full unemployment benefits. Lipcsey had worked as a nanny for
Actuarial. Following an incident in which Lipcsey was offended
by the manner in which Actuarial's president spoke to her,
Lipcsey resigned giving two weeks notice.'82 Two days after
Lipcsey resigned, Actuarial fired Lipcsey, effective immediately,
and only paid Lipcsey for two days of her two-week notice peri-
od." After the VEC awarded Lipcsey full unemployment ben-
efits, Actuarial appealed. A hearing was held and the appeals
examiner affirmed the award of benefits. Actuarial offered no
evidence at the hearing showing that Lipcsey was discharged
for misconduct. Actuarial appealed to the VEC, which affirmed
the appeals examiner's decision.'

On appeal to the Richmond City Circuit Court, the court
affirmed the VEC's decision that Lipcsey "was not discharged
due to misconduct under [Virginia] Code section 60.2-618(2) and

179. Id.
180. Id. at 244.
181. 23 Va. App. 640, 478 S.E.2d 735 (1996).
182. See id. at 643, 478 S.E.2d at 737.
183. See i.
184. See id. at 644, 478 S.E.2d at 737.
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that the two-week limit of [Virginia] Code section 60.2-612(8)
did not apply to Lipcsey's case.""

On appeal, the court of appeals reviewed the relevant stat-
utes and found that "to receive unemployment benefits, a claim-
ant must be eligible under [Virginia] Code section 60.2-612 and
not disqualified under section 60.2-618." The court explained
that section 60.2-612 deals with eligibility and section 60.2-618
deals with disqualification; and that "[a] claimant must be
eligible for benefits before his disqualification need be inquired
into.,"

86

Under section 60.2-612(8), an employee's eligibility for unem-
ployment benefits is capped at two weeks where an employee
"has given notice of resignation to his employer and the em-
ployer subsequently made the termination of employment effec-
tive immediately,... provided, that the [employee] could not
establish good cause for leaving work pursuant to § 60.2-618
and was not discharged for misconduct as provided in § 60.2-
618."17 The court of appeals explained the shifting of the bur-
den of proof between the employee and employer under these
statutes. Under section 60.2-612, the claimant has the burden
of proving the eligibility requirements; once that burden is
met, the "burden shifts to the employer to prove that the claim-
ant is disqualified."8 Under section 60.2-618(1), the burden is
on the employer to prove that the claimant left work voluntari-
ly; once an employer meets this burden, the claimant must
prove he left work for good cause so as to not be disqualified
for benefits.'o

Actuarial claimed the trial court erred because it affirmed
the commission's decision that Lipcsey was not disqualified
from receiving benefits. The court of appeals affirmed the trial
court's decision, holding that because Actuarial failed to prove
that Lipcsey left work voluntarily, the burden never shifted to

185. Id.
186. Id. at 645, 478 S.E.2d at 737 (citing Dan River Mills, Inc. v. Unemployment

Comp. Comm'n, 195 Va. 997, 1000, 81 S.E.2d 620, 622 (1954)).
187. VA. CODE ANN. § 60.2-612(8) (Repl. Vol. 1992 & Cun Supp. 1997).
188. See Actuarial Benefits, 23 Va. App. at 645, 478 S.E.2d at 737-38.
189. Id. at 645, 478 S.E.2d at 738.
190. See id.
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her to prove good cause and the commission was not required
to make a finding on this issue.191

The court of appeals, however, agreed with Actuarial's con-
tention that the trial court erred in affirming the commission's
decision that section 60.2-612(8) did not apply to Lipcsey's case
and that Lipcsey was entitled to full benefits. The court of
appeals noted that the issue of whether the cap on benefits
contained in section 60.2-612(8) applies only to a claimant who
is terminated immediately after giving notice of his resignation
was one of first impression in Virginia."9 The court of appeals
reversed the trial court's holding that Virginia Code section
60.2-612(8) did not apply to Lipcsey's case and that Lipcsey was
entitled to full benefits.'93

The court of appeals took issue with the trial court's and
commission's interpretation of section 60.2-612(8). The trial
court and the commission had interpreted "subsequently" in the
statute to mean "immediately" and determined that Lipcsey's
eligibility for unemployment benefits was not capped at two
weeks "because she was fired two days after she gave notice of
her resignation to appellant.""9 The court of appeals conclud-
ed that based on the plain meaning of the word "subsequently"
and the obvious intent of the General Assembly, the term
"'subsequently' as used in Code § 60.2-612(8) means 'at any
time after notice is given and before the end of the notice pe-
riod.""95 Further, the court stated that to interpret "subse-
quently" in the statute so that the two-week cap on benefits
applies only to claimants fired immediately upon receipt of
their notice of resignation "would create a loophole not intended
by the General Assembly and would thwart the purpose of the
Unemployment Compensation Act."" The court remanded the
case to the trial court "with directions to reverse the commis-
sion in part and remand the claim to the commission for pro-
ceedings to determine whether Ms. Lipcsey's eligibility is limit-
ed to the twelve days of her notice period that were unpaid

191. See i& at 646, 478 S.E.2d at 738.
192. See i& at 646-47, 478 S.E.2d at 738.
193. See i& at 646, 478 S.E.2d at 738.
194. Id.
195. Id. at 648, 478 S.E.2d at 739.
196. Id. at 649, 478 S.E.2d at 740.
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because she cannot establish good cause for leaving pursuant to
Code [section] 60.2-618(1)."197

In Virginia Employment Commission v. Nunery,98 the Vir-
ginia Court of Appeals reversed the Richmond City Circuit
Court,reinstating the commission's interpretation of its statute.
In this appeal, the VEC contended that the circuit court erred
in failing to reduce Nunery's unemployment benefits by the
amount of the social security disability benefits she received
retroactively in a lump sum payment."

Nunery received unemployment benefits between 1992 and
1994. In 1993, Nunery applied for social security disability
benefits. Her claim was initially denied, but in 1995, an admin-
istrative law judge for the Social Security Administration found
that she was entitled to social security benefits and for supple-
mental security income benefits for periods which overlapped
with her receipt of unemployment benefits.2

1 She subsequent-
ly received the social security benefits in one lump sum pay-
ment.

20 1

After the 1995 decision by the Social Security Administration
awarded Nunery her social security benefits retroactively, a
deputy of the VEC declared Nunery ineligible for unemployment
benefits for certain time periods during 1992 through 1994.'
The denial of these benefits was for time periods that over-
lapped with other periods for which she had been awarded the
retroactive social security benefits. In addition, the deputy
found Nunery liable for repayment of the unemployment bene-
fits she received during those overlapping periods.2'

Nunery appealed the VEC determination and the VEC ap-
peals examiner conducted an evidentiary hearing.' The VEC
appeals examiner affrmed the deputy's determination. He
found that pursuant to Virginia Code section 60.2-604, Nunery

197. Id. at 651, 478 S.E.2d at 740-41.
198. 24 Va. App. 617, 484 S.E.2d 609 (1997).
199. See id. at 619, 484 S.E.2d at 609-10.
200. See id.
201. See id. at 620, 484 S.E.2d at 610.
202. See id.
203. See id.
204. See id.
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was not eligible to receive unemployment benefits for the time
periods that overlapped with her receipt of social security bene-
fits. Thus, the unemployment benefits Nunery received were
subject to a dollar-for-dollar reduction in the amount of the
social security benefits received for overlapping time periods.
The VEC special examiner affirmed the appeals examiner's
decision. 5

Nunery appealed to the circuit court which reversed the
VEC's decision and held that section 60.2-604 required a reduc-
tion or offset of unemployment benefits only when the applicant
for unemployment benefits "is receiving" concurrent payments
for the period during which the unemployment compensation is
paid.' The circuit court found that Nunery's receipt of social
security benefits retroactively after her unemployment benefits
were paid did not fall under the language of the statute be-
cause Nunery was not "receiving" pension or retirement benefits
at the same time that she received unemployment benefits.0 7

The circuit court reasoned that the statute should be liberally
construed so as to achieve the primary purpose of the Virginia
Unemployment Compensation Act "to provide temporary finan-
cial assistance" to workers who are involuntarily displaced from
the work force. 23 Reversing the VEC's decision, the circuit
court held that Nunery was entitled to retain all funds and was
not liable for any reduction or set-off amounts.2°

The court of appeals disagreed with the circuit court's inter-
pretation of the statute, and reversed its denial of the offset
previously determined by the VEC. The court of appeals found
that Nunery's eligibility to receive both the unemployment
benefits and the social security benefits coincided and the lump
sum award for social security benefits was "reasonably attribut-
able" to weeks during which she received unemployment
benefits. 20 Accordingly, the court found the offset provision of
Virginia Code section 60.2-604 applied to the overlap of time

205. See iL
206. See Nunery v. Virginia Employment Comm'n, 39 Va. Cir. 454 (Richmond City

1996).
207. See id. at 455.
208. I& at 456.
209. See i-
210. See Nunery, 24 Va. App. at 624, 484 S.E.2d at 612.
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periods during which Nunery received employment benefits and
during which she was eligible to receive social security
payments.

2 1
1

As support for its reasoning, the court of appeals looked to
the requirement that the state's unemployment program must
be in substantial compliance with the provisions of the Federal
Unemployment Tax Act to receive federal benefits .2 ' The
court noted that Congress' purpose in enacting the federal
statute was "to eliminate duplicative benefits and preserve the
fiscal integrity of the unemployment compensation in a rational
manner.21s

The court of appeals stated that "[tihe practical effect of the
federal statute [was] to create, on a uniform basis throughout
the United States, a dollar-for-dollar reduction of unemployment
insurance benefits by income received from the designated
'wage replacement' sources."2 4 It found that the trial court's
interpretation of the statute to restrict the application of the
offset requirement "defeats the Congressional rationale and the
General Assembly's adherence to the federal directive." The
court also found important the fact that a majority of jurisdic-
tions which had addressed the issue of whether the federal
statute requires that unemployment compensation benefits be
offset by the amount of Social Security benefits received by the
unemployed worker have held that the unemployment compen-
sation benefits must be so offset where the base period employ-
er contributed to the Social Security system. 6

IV. CONCLUSION

Although the 1997 General Assembly made no substantive
changes to VAPA and made several revisions to agency law
which affect agency decision making, the most important devel-
opments in the 1997 General Assembly for administrative law

211. See id.
212. See id. at 621, 404 S.E.2d at 611.
213. Id. at 624, 484 S.E.2d at 612 (quoting McKay v. Horn, 529 F. Supp. 847, 863

(D.N.J. 1981)).
214. Id at 625, 484 S.E.2d at 613.
215. Id.
216. Id. at 623 n.2, 484 S.E.2d at 612 n.2.
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were those indications of changes in VAPA which appear to be
on the horizon. Several amendments to VAPA failed, but gar-
nered considerable support. Two bills passed that implement
studies and propose changes to VAPA. It does not appear that
the Commonwealth's fundamental law of administrative proce-
dure will remain unchanged.

The state circuit courts and the court of appeals also contin-
ued to shape administrative procedure through case law. The
actions of these courts indicate aggressiveness on the part of
the circuit courts to overturn agency decisions and a tendency
of the court of appeals to rein in the circuit courts.




