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PREFACE

The issue involved in this work concerns
a change in the administration of justice at the
local level -~ the abolition of the office of justice
of the-peace and the creation of the magistrate system.
Although many states have undertaken such reforms, I
have selected Virginia and Viest Virginia for specific
study and emphasis, These two states serve as ex-
amples of why and how the systems were changed and
what was accomplished by the changes.

Researching, organizing, amd writing a thesis
presents & cheallenge and involves more individuals than
the writer alornre. I had the opportunity to contact
many people who were knowledgeable in the justice of
the peace and magistrate systems. lost were gracious
in giving their time and expertise and 1 am grateful
to them for their help. I am particularly indebted to
Dr. John ¥W. Outland and Dr. Arthur B. Cunlicks for
their assistance and counsel in the treparation of this
thesis, and to Frances L. Menn for typing the completed
paper. A special thanks goes to my family and friends
for their support and encouragement. This.work is

mine. 1 take full credit for its strengths and its

weaknesses. - .
Erista Unterzuber

vi



INTRCDUCTION

The justice of the peace system has long been
a part of the judicial process in the United States.
The system originated in Great Britain and was
transferred to the British colonies in the seven-
teenth century. Through the years the duties of
the justice of the peace increased in number and
importance. In recent years the powers of the office
have declined and criticism of the system has mounted.
As a result some state governments have eliminated the
justice of the peace system entirely ard instituted
the magistrate system. Two states which have taken
such action are Virginia and Vest Virginia.

This study deals with the recent revisions in
the laws relating to the justice of the peace system
in the states of Virginia and West Virginia. The
purpose of this study is to evaluate the effective-
ness or the ineffectiveness of the justice of the
peace system and the effectiveness or ineffectiveness
of the magistrate system in these two particular
states.

Within the last three years the General
Assembly in Virginia has enacted legislation which
has abolished the justice of the peace system and

created the magistrate system. These modifications

vii



were the end product of gradual changes in judicial
administration over a period of years. A similar

process has taken place in West Virginia. However,

the magistrate system was enacted in that state only
during the recent 1976 legislative session. Prior to
these changes in the West Virginia laws, a constitutional
amendment for judicial reform had been passed by the
voters in the general election of 1974.

Included in the study is a look at the histori-
cal development of the justice of the peace system in
Great Fritain and the United States and a review of the
major assets and defects of the system. Careful exami-
nation of the laws of the states of Virginia and West
Virginia both prior to and following the enactment of
the recent statutes of revision has been undertaken.
The new magistrate systems of both states have been
compared and contrasted with one another and with the
abolished justice of the peace system. This inquiry
into and the study of the abolition of the justice of
the peace system and the creation of the magistrate
system serves as a means of determining the effective-
ness of the administration of justice at the lowest
local 1level.

The data from vhich conclusions were formed
has been gathered from several sources. Zooks, law

review articles, legal documents, amd the like have

viii



been utliized extensively. Practical information
concerning the justice of the peace systems and the
magistrate systems was obtained through correspondence
and interviews with persons who have been actively in-
volved in the system, such as legislators who helped
create the magistrate system, administrators who
-supervise the operation of the present system;—and
persons who serve as magistrates. By combining the
mterial gained from all sources a number of conclusions
have been reached regarding the relative value and
effectiveness of the justice of the peace and magistrate

systems in Virginia and Vest Virginia.

ix



CHA PTER 1

The Early History and Development
of the Office of the Justice of the Peace

The justice of the peace systems in Virginia
and Vlest Virginia can trace their origin to the English
concept of conservators of the.peace. The basic duty
of the conservator was to insure the maintenance of the
king's peace. Prior to the development of the king's
peéce, order in society depended largely upon the
physical strength of the individual. The stronger a
person was the more likely he was to be safe from
attack.l However, the king's peace changed this
dependence upon physical and brute strength and created
a means by which society could become more stable.

At first the king's peace only applied to and
protected the king; his family, ard his lands. Lawless-
ness and offenses committed against the king were a
violation of the king's peace and were punishable,
Eventually this was extended to the king's servants,
the churches, widows and orphans. Finally the entire

country was included in the king's peace.2

lcharles Austin Eeard The Cffice of the Justice
of the Peace 1n England (New York Columbia Unlver51ty

Press, 1904), p. 1l.
2Ibid., p. 1k

10
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William the Congueror (1066-1087) was the first
- king of England to proclaim that the entire country was
to be protected by the king's peace. Later Henry I
(1100-1135) and Henry II (1154-1189) carried on this
practice and strengthened the idea of the king's peace.

Nevertheless, peace was still not an established cer-

tainty. A great deal depended upon the king himself,
his abilities, and his personality. Upon a king's
death, the peace was suspended until it was reaffirmed
by the successor. A strong king could maintain order,
a weak king could not. As a result, crime and lawless-
ness increased during the reign of a weak‘king.3

During his reign Henry II attempted to centralize
authority in the crown and to make the state supreme.
He enacted laws which favored royalty and he fought for
control over the church., The king could not succeed in
these endeavors without-help. The solution appeared to
be in the creation of a royal administration which would
be dependent upon the king for its power and appointment.
The task of the officers in this administration would
be to maintain and enforce the acts and laws-estab-

lished by the crown.h

3Ibid., pp. 15-16.
bipid., pp. 15-16.
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However, it was not Henry II but Richard I
1189-1199) who is credited with the establishment of
the forerunner of the office of the justice of the
peace. In 1195 RichardiI's ArcHEishop Hubert Walter
issued a decree which required all men fifteen years
of age and older to appear before certain knights
appointed by the king. Each man was to swear to the
aprointed knight that as an individual he would obey
the laws and comhit no acts offensive to society.
Besides declaring that he would not be a thief or a
transgressor, each man had to declare that he would
j@in in the pursuit of persons who committed unlawful
acts and upon capturing the outlaw, would turn him over
to the knight.’

The knights to whom the oaths were given were
called conservators of the peace.  Their duties as
listed in the decree issued by Archbishop Walter
jncluded the administering of the peace-keeping oath
and the turning over of captured criminals to the
sheriff. These knights had the right to hear accusa-

tions, arrest and hold persons for trial, but they had

no power to try cases.

- 5John T. Appleby, England VWithout Richard
1189-1199 (New York: Cornell University Press, 1965),
p. 180,

61pid., pp. 180-181.
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Through the yéars the office of conservator
of the peace gained énd lost in significance and im-
portance depending upon who was king. John (1199-1216)
chose not to use the conservator to any great extent.
His son Henry III (1216-1272) increased the usage of
the office and the knights appointed as conservators
-were.-once again. a part of the administration of local
justice throughout the British Isles., In an act of
1252 knights were appointed to travel the county and
hear oaths that those men fif teen years old and over
would arm themselves "according to the amount of their
lands and chattels." 7
Edward III (1327-1377) and his government ex-
panded the duties of the conservator. 1In 1344 the con-
servator was given the power to try the accused. The
so-called justice of the peace act was passed in 1361.
This act firmly established the office and "ordered that
in every county there be assigned 'one lord and with him
three orrfour of the most worthy,' who were to act as
'justices' ih administering the king's laws and in
arresting and punishing offenders."8

Various social problems and conditions were

7tesrd, op. Cit., P 19.

8Warwick R. Furr, "Virginia Jugtice§' of the
Peace Manual™ (Charlottesville: the University of Virginia
Institute of Government, 1967), p. 11,



1L

the basic impetus behind Edward III's actions regarding
the conservators who were mow able to try cases and were
renamed justices of the peace. The Plack Plague had
swept through England in 1348-1349. Much of the popu-
lation had been killed and an extreme manpower shortage
resulted. Another factor which contributed to disorder
and lawlessness was the war with France. While the
lords were away fighting, the lower classes left at
home engaged in 1océl quarrels and arguments, At times
civil war seemed imminent.9 However, some semblance
of order was maintained in England throughout toth the
Plague and the war by using as justice of the peace
officials who were appointed by and responsible to
Edward III and the central government. From this
point on the justice of the peace had a prominent place
in English government.

In order to be appointed a justice of the peace
.by the ruling monarch, one was usually of the developing
middle class which was composed of the landed gentry.
Certain property qualifications had to be met in order
to secure an appointment as a justice of the peace. If

it was impossible to find someone in a specific. county

9Beard, op. cit., pp. 33-34.
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who possessed the required emocunt of prorerty, the
Chancellor would select a responsible, tut poor soul to
serve. Most of the justices of the poace could read and
had a knowledge of Latin which was the lanpuige used in
laws, acts, and decrees.lo
The monetary gains from serving as a8 justice
of the peace were minimal, A fixed or reguler salary
was never awarded. Sometimes compensation was
granted for the performance of official duties and for
holding court. This money was taken from fines collected.
Justices were also 2llowed to keen a certain percentage
of the goods and money they seized from the lawless.11
Apparently this lack of 2 guaranteed income did not
lessen the decire for an &eppointment as a justice of
the peace. The office was a source of both political
and economic influence, and, as such, it was quite an
achievement and honor to be chosen to serve,
Uron appointment to the office, each justice of
the peace received @ commission issued by the Chancery.
The Commission was compcsed of several parts, IMention

was made of the pover to arrest mresmes, to halt riots,

to set bzil and to punish those guilty of breaking the

laws.

101pid., po. 14L-145.

1l1p54., pp. 150-151.
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Secondly the commission instructed justices on
how to conduct court sessions. Two or more justices
were to hear cases and one of those justices must be of
the Quorum,12 or in other words; one who had legal
training or knowledge of legal matters.13 If there was
any -doubt in the minds of the justices of the peace
concerning the necessary action.td be taken in é case,
they were to do nothing until a justice from the King's
Bench was present,.:uP

The commission also contained the procedures to

be followed by the Custos Rotulorum or the Keeper of the

Rolls. The Custos Rotulorum was both a justice of the

peace and a member of the Quorum. It was his responsi-

bility to attend court sessions in person or send 2

representative, and to appoint a Clerk of the Peace

to do the general clerical work for the courto15
‘A justice's authority and power extended through-

out the county in which he lived. Sometimes under

special circumstances, a commission was given to a

justice which allowed him to 2ct not only in his home

121bid., p. 1h2.
131bid., p. 146.
ipid., p. 143,
151bid., pp. 156-157.
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county, but also in other counties or shires.16 Within
his assigned jurisdiction & justice could hold general
court sessions, petty sessions and discretionary sessions
as provided by the 1aw.17 Appeals from these courts
could be taken to a higher court, the Privy Council, the
Star Chamber or the Chancery.l8

The crbwn ard the king's peace were the earliest
beginnings of the justice of the peace system. In
England the process was begun by the Plantagenetsl9
and was more fully developed by the Tudors.20 At his
peak of influence the English justice of the peace
admini stered laws, licenses beggars, ran prisons,
.determined public wages, supervised public works and
held court.21 The system declined in England after
the eighteenth century,22 but until that time the
justice of the peace played an important and vital

part in the administration of -justice at the local level,

161pid., p. 147
172211.; p. 158,
181pid., p. 154.
19;91g;, p. 11.
201bid., p. 59.

2lponald Dale Jackson, Judges (New York:
Atheneum, 1974), p. 43.

22Fyrr, on. cit., p. 12.
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Virginia

During the colonization period, the justice of
the peace systém was brought to Virginia. Its fomm
was somewhat modified; but the basic purpose was like
that of the English system. The structure of the
government and the judiciary during the earliest
colonial years in Virginia had been of a quasi-military
nature. Jamestown had been the center of activity.
However, colonists moved on to other areas and by
1634 the country was divided into eight sections known
as shires., The shires were James City, Henrico,
Charles City, Elizabeth City, Warwick River, Warro-
squyoake; Charles River; and Accomack.

Along with these organizational changes, other
steps were taken to establish a more civilian govern-
ment and system of administering justice. Commanders
of plantations served as judges at first, but were
succeeded by commissioners;' Through an act of 1662,
the commissioners became known as justices of the peace.
Earlier the monthly courts which the commissioners had

been required to hold had evolved into the county

S 2
courts.

23Edward Ingle, "Justices of the Peace in
Colonial Virginia 1757-1775," Bulletin of the
Virginia State Library, Vol. XIV (Foril - July, 1921),

p. 50,
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The county courts were composed of four or
more justices, one justice being of the Quorum. The
court's jurisdiction extended to all cases "except (1)
those criminal causes wherein the judgment, upon convic-
tion, should be for the loss of life or limb, (2) the
prosecution of causes to outlawry against person or per-
sons, and (3) all causes involving less than 25 shillings
sterling or 200 pounds of tobacco."zb The General Court
held in Williamsburg heard the first two classes of
cases. Cases in the third class were those which could
be heard by only one justice.2

A justice of the peace was appointed by the
Governor and his Council. An exception to this practice
was made in Virginia between 1652 and 1658 when the
House of Burgesses elected thé justices. After 1658
the appointing power was returned to the Governor
and -there it remained.26

The number of justices varied depending upon
the person doing the appointing and the finding of
persons willing to serve, \ith the incre2se in
Virginia's population there was also an increase in the

fumber of justices. Usually the number in each county

2hTpid., p. 52.
251bid°, p. 52.

261pid., p. 50.
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ranged from eight to twenty. The commissions that these
Jjustices of the peace were given were similar to the
ones issued to their English counterparts.27
The roster of persans having received commissions
as justices of the peace in colonial Virginia included
such names as George Wythe, Thoras Jefferson, Francis
Lighthorse Lee; Richard Fland, Carter Fraxton amd John

Randol ph. 28

These men adequately filled the requirement

presented in the act of 1662 that justices chould be

" 'of the most able, honest and judicious rersons of the

county.' n29
The justice of the peace had rather extensive

powers and duties. In Richard Starke's 177L guide for

justices entitled The Office and Authority of a Justice

of the Peace, the topics renge from homicide to weights

and measures and from forgery to fruit trees. The
justice was also supposed to irspect beef, pork, and
flour.BO Le with the English system, thc mocnetary

gains were meager for a colonial juctice of the peace

27,rthur P. Scott, Criminal Justice in Colonisal
Virginia (Chicago: University of Thicago Press, 1930],
p. L3,

28"Justices ¢t the Pecace Colonial Virginia,
1764-1775," Virginia State library.

29Ing1c, op. cit., P« 55.

30n;ichard Starke, The Office ard futhority of
s Justice of the Feace (williamsturg: Furdie and Dixon,

17767, pe Ske
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could accept neither mcney nor rewards of any type for
performing his required dut.ies.31

The American Revolution amd the resulting {nde-
pendence from England did }i ttle to chanre the office
of the justice of the peace. Virginia's constitution
of 1776 provided that the justices were to bte appointed
by the Governor with the recommendation of his Council.

32

The term of office was to be for life, The justice's

duties were still
extensive end varied, rangping from
the trial of criminal cases to the super-
vision of building and warehouses and
courthouses, the licensing of ferries,
the regulation of the lepal and medical
progessions, 39d of prices charged by
inn-keepers.
For a number of jyears few changes were made in
the office and its duties. 1If any modifications did
occur, William Waller Eening kept the jurtices of the

peace advised of them through his work The Virginia

Justice which aprecred in three sepzrate editions.
The first was publiched in 1795. The second was avail-

able in 1809 and was nececsary bec2urse of the formation

31libid., p. 155.

32n3yctice of the Feace in Virpinia: a replected
aspect of the Judiciary,” Virrginia law Review, Jenuary,

1966, p. 157.

33Furr, cn. cit., p. 13,
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of a state penitentiary system. The last edition
appeared in 1820 and conformed to the Revised Virginia
Code of 1819, Essentially the justice of the peace
system remained the same throughout the first half of
the nineteenth century.

According to the state constitution of 1851
the justice was made an elected and salaried official.
Many of his powers and duties were given to other state
officers and the circuit court which had been re-
organized. A rather drastic change in the system
occurred during the period of Reconstruction. The
new county court was established and the justice of
the peace now

became a petty trial official, exercising
concurrent criminal jurisdiction with

the county court over minor offenses

and civil jurisdiction over3§laims of
from twenty to 100 dollars.

This new county court was found to be ineffectual
and was abolished in 1902. The Virginis constitution
was rewritten that same year. In the revised document

the instructions concerning the office of the justice

of the peace were amended to read that " '(T)he General

BAWilliam waller Hening, The New Virpginia Justice
(Richmond: J and G Cochran, 1820), preface.

35ngystice of the Peace in Virginia,"” Virginia
Law Review, pp. 157-158.



Assembly -shall-provide for the appointment or election-
and for the jurisdiction of such justices of the peace
as the public interest may require,' n36 Thus the
justice of the peace was restored to power as an
elected official although he was no longer salaried.
wMostkimpoftantiy,hewwas once _again an integral part

of the administration of local justice. The justice
of the peace was able to maintain this position of
prestige until 193h; when the justice of the peace

system in Virginia began its decline,

West Virginia

The early history and development of the justice
of the peace system in West Virginia is the same as
that of Virginia, for West Virginia did not become a
separate'state until the War Between the States. The
western section of Virginia decided not to jcin the
Confederacy, but chose to remain with the United States.
The ares was granted admission to the Union on June 20,
1863, and as a separate state West Virginia wrote a
constitution and passed her own laws,.

In the constitution of 1863 each county in
West Virginia was to have no fewer than three nor more

than ten townships. Each township was to elect a justice

361bid., p. 158.
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of the peace; However, a township was allowed two
justices if the white population was greater-than twelve
:hundred. The term of office was four years and a
justice could only serve in the township in which he
was elected. £ justice of the peace only had juris-
-diction in civil cases-if the amount of damages did
not exceed one hundred dollars. The constitution did
not grant any jurisdiction in cases of a criminal
nature,
but county-wide criminal jurisdictim

could be provided by law if the pre-

scribed fines did not exceed $10.00 or

g:e imggisonment did not exceed 30

VD

West Virginia revised and ratified the consti-
tution in 1872. At that time no major changes were
made in the laws controlling the justices of the peace.
The amount of damages allowed in civil cases was
raised to three hundred dollars and the area of
territorial jurisdiction was extended from the town-
ship to the entire county. A county could have no
less than three nor more than twenty justices. Again,
a township having a populatiocn larger than twelve

hundred could elect two justices.38

37¢isude J. Devis, Eugene R. Elkins, Paul E,
Kidd, "The Justice of the Peace in West Virginia"
(Mbréantown: Vest Virginia University Press, 1958), p. 2.

381bid., p. 3.
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‘West Virginia has attempted over the years to
modify its state laws relating to the justice of the
peace. In 1929 efforts were made to establish summary
courts and relieve the justice of some of his power.

A constitutional amendment to abolish the of fice
entirely was put before the voters-in 1940.39 Both

of these measures were defeated. However, cne improve-
ment did occur in 1935 when the Legislature enacted

a new system of compensation for the justices.

| " The development of the justice of the peace
system in Virginia and West Virginia began to differ
after 1863, when West Virginia gained statehood. The
basic difference still exists today, even though both
states have abolished the justice of the peace courts
and have established magistrate courts. The Virginia
Constitution of 1902 removed the justice of the peace
asa constitutional officer and granted the power to
thefﬁéneraerssembly to control the justice of the
-peace, Thus, the General fissembly could pass measures
to extend, curtail; or abolish justices and their juris-
diction kO

In West Virginia the office of justice of the

peace was and has remained a constitutional position.

39Davis, op. cit., PP. 3-h.

LOFyrr, op. cit., P. 6o
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Changes in the office could occur only through a
constitutional amendment which would permit the
legislature to act in a specific manner and in a
particular instance. As a result, any major change in
the justice of the peace system, such as total abolition
of the office, could only be accomplished by a consti-
tutional amendment. This was déne in November, 1974
with the adoption of the Judicial Reorganization
Amendment.

After originating in England and being trans-
planted to the colonies, the office of the justice of
the peace flourished until the 1930's. At that time
throughout the United States, criticisms of the
system began to mount and lawmakers‘began attempts
to reform the institution. In Virginia and West
Virginia the system also began its decline and efforts

to-improvethe- situation proved to be unsuccessful.

CHAPTER 2

Criticisms of the Justice of the Peace Systems
in the United States

The justice of the peace system in the United
States has been criticized for a variety of reasons.

Basically there are four areas on which critics have
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focused their attention, The major contruversy stems
from the use of the fee system as a method of monetary
compensation for justices. Other areas of concern
include the procedure used in the selection of justices,
the qualifications required of persons serving as
justices, and the lack of supervision exercised by a
central authority over justices.

One of the earliest critics of the justice of
the peace systme was Roscoe Pound. In a speech before
the American Bar Association in 1906 he pointed out that
state court structures were becoming inadequate and
that "a main source of the public's discontent with the
judicial structure was its inability to arsure prompt
dispensation of justice."l By 1909 Found wes proposing,
according to James Gazell,

a state wide uniform set of county
(or lower) courts with minor criminal
and civil jurisdiction, which would
absorb the jurisdiction of justices 5
of the peace and their counterparts,
Pound's criticisms and sugpestions were generally

ignored and the justice of the peace system continued

with all of its weaknesses.

lwjust ice of the Peace in Virginie: a Neglected
Asovect of the Judiciary," Virginia Law Review, January,

1966, p. 151.

2james L. Gazell, "£ National Perspective on
Justices of the Feace znd Their Future: Time for an
Ep 1ta§h9" Mississippi law Journal, Vol. 46, No. 3

(1975), p. 799.
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In 1927 Chester H. Smith precented a call for

reform in an article which appeared in the California

Law Review. This prompted the 1931 National Commission

on Law Observance and Enforcement (the Wickersham
Commission} to advocate changes in the system. However,
for unknown reasons, the entire issue of reform of the
justice of the peace system was pushed into the back-
-ground until the early 1960's,

Beginning in 1962 efforts to reform the office
of the justice of the peace were renewea. In that year
both the American Judicature Society and the imerican
Bar Association began to speak not only of reform, but
also of the possibility of total atolition of the
office. The question of reform was considered through-
out the remainder of the decade by organizations such
_as _the National Municipal lLeague, the Institute for
-Judicial Development, amd the President's Commission
on Law Enforcement and Administration of Justice. 1In
1973 the National Advisory Commission on Criminal
Justice Standards and Goals issued the following

statement:

L first step for those states without
formal plans for court reorganization ard
unification would be to abolish the justice
of the peace and minicipal courts in metro-
politan areas and to replace them with
unified county or multi-county systems ...
staffed by full-time judges with law degrees
who are members of the bar ... (and)
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centralized in administration in each

metropolitan area, under the puidance of

a8 chief judge who in turn is subject to

the direction and supervision of the chief

justice of the State supreme court.

These criticisms and the efforts to reform
the justice of the peace courts have raised the question
of the importance of an effective and efficient system,
Most critics maintain that the majority of the citizens
in the United States have little, if any contact with
the judicial system. However, if they cdo, it usually
occurs at a lower level and often in the Jjustice of
the peace occurt., The results of their encounter with
this court often determine the amount of respect for
the entire judiciary.h Thus, it is reamonable to
assume that if the judicial system is to be held in

high regard, then reforms necessary for a fair and

equitable justice of the peace court chculcd be made.
The Fee System

The uce of the fee system by dustices of the
peace has bteen the ma jor arec of concern among critics
and reformers. Ey the year 1915 conztitutions in forty-
seven states mentioned jusctices of the peace. At the

came time there exicted five tycges cf fec systers,

31bid., p. 795.

bopester i. Smith, ". Jurtice of the Peace
System in the United States,”" Zasifornia law Review,
XL, January, 1927, F. 131.
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Each system had either evolved or had been created by
law,

L simple fee system was onc in which judges
were compensated entirely or partly by monies collected
from fines and costs that resulted from criminal con-
victions. In the alternative fee system compensation
was received fron both fees collected frcm convicted
defendants and money paid by the government in acaquittals.,
A variation of this system was the limited alternative
fee system in which the government placed a maximum
limit on its payments. The fourth type of fee system
was the salary fumd. Here judicial saleries were paid
from a furd of accumulated costs and fines., Finally
there was the

penalty furd (or competitive) fee system,
which compensated justices of the peace
through funds collected previcusly from

levies against acquitted as well as guilty

defendants and which created rivalries among

these officials to handle as many actions

as possible ...

7ith the use of the fee system, Jjustices tend

to convict the defendant in order to obtain cash

immediately and also with the hope of gaining more

business. The President's Crime Commiscion Report

of 1967 contends that criminal complaints are usually

made by persons having police powers, Cfuch persons

5Gazell, op. cit., pp. 79€-799.
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wish convictions and tend to take their cases to the
Jjustice who is most likely to find a defendant guilty
rather than the justice who protects the rights of
the defendant,

It is very common in all states

where justices ... compete for business,

to find instances where the sheriff's office,

or the state police, or any other agency

engaged in enforcing the criminal law, take
most or all of their cases to certain jus-
tices notwithstanding the fact that other
justices may be more conveniently accessible.

In such cases it is difficult not to con-

clude that the favored justice renders ser-

vice acceptable go the officers who bring in

the business ...

The competition for business among the justices
of the peace can be fierce and the number of con-
victions numerous. Because of such occurrences, the
initials "J. P." have been said to stand for "judgment
for the plaintiff." Nevertheless, there is an advantage
to the fee system. In order for a justice to collect
a fee, he must be available to hear cases. Thus, under
the fee system, persons serving in the capacity of a
justice are in reality full-time employees rather than
part-time, especially if they intend to make any money.

The fee system originated at 2 time when the
concept of state and local governments wcs not as

developed as it is today. .Taxation was practically

6President's Commission on l.aw FEnforcement and
ini t] ' iask F Lerort: The Courts
Administration of Justlcel 1 qy orce
(washington: Covernment Printing Office, 1967), pp. 3,-35.
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nonexistent., As a result, fees were assessed to
cover the cost of the trial and to pay the justice for
hié services., To gain the maximum possible in mone-
tary compensation the justice usuvally had to find the
defendant guilty as charged. Eventually the correla-
tion between money and guilty verdicts became apparent
to observers of the judicial process in the lower
courts. In 1926 the practice was challenged in the
courts.,

The United States Supreme Court ruled in the

case of Tumey v. Ohio that a defendant on trial in a

criminal case which involves his freedom or property
cannot be brought before a judge who has 3 direct,
personal interest in finding the defendant guilty.
Such actions are a denial of due process, and the
system of payment far services to an inferior judge

"has not become so customary in the common law or in

this country that it can be regarded as due process ...

"This opinion caused a great stir amnd was
hailed as the death sentence of the fee system... ."8
However, the fee system continued to be operative in

the states. The states declared that procedural

Ttumey v. Chio 273 US 510 (1926), p. 510.

8George warren, Traffic Courts (Foston: Little,
Brown, 1942), p. 213.

w7
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safeguards existed which would allow the defendant his
right to due process. Included in these safeguards were
the right to trial by jury or a2 new trial on appeal, the
right to change of venue before 2 salaried judge,
minimal fee, and the payment of fees on acquittals as
well as convictions.9 Besides the states' disregard

for the Tumey decision, the Supreme Court weakened

their stance in 1928 in Dugan v. Ohio,

In the Dugan case the mayor served as a justice
of the peace and as a member of the city council. He
was one of five persons governing the city with a city
manager as the chief executive, The meyor's salary
was paid from a general fund rather than directly from
the fees collected in complaints. Money fram violations
of the law were used as revenue for the city. The
United States Supreme Court ruled that due process was
not —denied-thedefendant in-this- situation, for the mayor
received—no-direct personal gain- from the outcome of
his judgments. 10
Virginia's Supreme Court of Appeals considered

the same question in Brooks v. Town of Potomac in 1928.

Alfonso Brooks was convicted of speeding, tried before

Mayor Kleysteuber and found guilty. The conviction was

9 p, cit., p. 802,

et

Gazell,

101pid., p. 802.
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appealed on the grounds that the defendant's right to
due process had been denied because the mayor-judge
had a special pecuniary interest in the case. The
State Court ruled theat Brooks! rights had not been
violated since an appeal could be made to the circuit
court. The Court also noted that none of the condi-
tions of the Tumey case appeared here as Brooks was
granted an appeal to a higher court, whereas Tumey had
no recourse for an appeal. The opinion of the Court
also contained the following recommendation:

We think the Virginia statute (section

3504 of the Code) should be so amended

that the justice, police justices, amd

mayors of towns will receive in all cases

charging a violation of a town or city or-

dinance, or state law the same fees where

the defendant is acquitted that they receive

where he is convicted. We respectfully

refer this suggestion of the General Assembly

of Virginia for such iition as they deem

wise in the premises,

‘The method used by West Virginia to pay Jjustices
in instances of acquittal was decitared unconstitutional
by the state Supreme Court of Appeals in 1935 in Williams
v. Brannen. Before this decision, each justice had a
personal fund created from fines collected from each

conviction. A justice was allowed to pocket the court

cost, but had to hand fines over to the sheriff, The

sheriff then credited the amount of the fires to the

11Brooks v. Town of Potomac 141 SE 249 (1928),
p. 252,
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Justice's personal account. In cases of acquittal,

the justice submitted a bill to the sheriff to be paid
out of the fund accumulated from previously collected
fines. If the fund was empty, the justice went unpaid.
Therefore, a justice had to manage a certain number

of convictions in order t o assure his payment in non-
conviction cases.l? After the Williams ruling, this
practice ended.

At that time the West Virginia Legislature
amended, but did not abolish, the fee system. Fines
collected by justices were now deposited by the sheriff
into a general school fund or a justice fine fund, as
it was often called. In cases resulting in acquittal,
a justice of the peace could now draw from these monies
for payment. If the general school fund was depleted,
payment could come from the general county fund by order
of the county court. The lawmakers maintained that the
fee system was monetarily self-sustaining and compensa-
tion was equal to the amount of work performed.13 Thus,
it was beneficial to the state to retain the system in
some form or another.

Throughout the United States various forms of

the fee system continue to be used. However, the Tumey

120eorge Lawson Partain; "The Justice of the
Peace: Constitutional Questions," West Vireinia Law Review,
Vol. 69 (1966-67), footnote pp. 315-310.

131pid., p. 317.
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decision was broadened in 1972 by the United States

Supreme- Court. Ruling in Ward v. Village of Monroeville,

the Court held that a mayor was not an impartial judge
if the fines he collected from traffic violations made
up a large part of the village treasury. Although the
-mayor's pecuniary interest in the outcome of the case
was not direct, it was substantial, Therefore, his
concern for the finances of the village created a
violation of the defendant's due process.lh

Attention has continued to be directed toward
the use of the fee system. MNost critics consider it
the worst feature of the justice of the peace system.
Restructuring the fee system might rid the justice of
the peace courts of some of the inequities, but there
are other areas which contribute to the weaknesses and
faults found in the lowest level of local courts in

the United States.

Qualifications, Selection, and Supervision

One of the most frequent commlaints registered
against the justice of the peace system is that the
qualifications required of a2 justice are lax particularly

in the area of education and training. In the 1920's

1hGazell, op. cit., p. 803,
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only-one state mentioned the justice's educational
abilities in its statutes. Louisiana.noted that those
persons serving as justices must have a command of the
English language,15 The laws in other states did not
list any educational requirement, but dealt only with
the usual residency and citizenship considerations.

In recent yeérs the fact that a justice can try
cases, yet is not trained in legal procedure and law, has
become a major issue in the widespread desire for re-
form. Although the justice of the peace court is a court
not .of record, and appeals are in most instances auto-~
matically allowed to a higher court, critics insist that
only lawyers should be justices of the peace. The

President's Crime Commission Report of 1967 lists thirty-

four states which do not require the justice of the

16

peace to be a lawyer. Some states do require

persons serving as justices to attend training sessions
in order to obtain an understanding of methods and
proper legal procedures to follow in their courts.

These workshops seldom last more than a couple of days

and provide only limited guidelines for the justices.

15smith, op. cit., pp. 122-123.

16President's Commission or law Enforcement,

op. cit., footnote p. 35, The thirty-four states are
Elabama, hrkansas, Delaware, Florida, Ceorpia, Idaho,
Indiana, Kansas, hentucky, Louisiana, iaryland, ulchlgan,
Minnesota, Mississippi, lontana, Nebracka, Nevada, New
Mexico, New York, Oklahoma, Oregon, Pennsyvlvania, South
: \ T T
Carolina, South lakota, 16““?35?83”Tef?3x Utah, Xerm?nt,
Virginia, Weshington, West Virginia, Wisconein, Wyoming.

o)
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The Cslifornia Supreme Court has considered
the question of "a non-legally trained person serving as
a judge in cases which involve possible jail sentences.
Defendants have charged that due process is violated
when the justice is not a lawyer, because the legal
questions before the court are too complicated for the

untrained to comprehend. In Gordon v. Justice Court

the California high court ruled that in criminal cases
that could result in a jail sentence the judge must be
an attorney unless the defendant waives such a right.
This should not be construed to mean that all justice
of the peace systems violate due process b& not having
legally trained judges. The United States Supreme
Court ruled in Colten v. Kentucky (1972) that the
right to appeal protects due process. However, in

Argersinger v. Hamlin (1972) the United States Supreme

Court did declare that the accused has a right to legal
—counsel in any trial that might result in a jail term.
This decision has not been extended to include the idea
that all judges must be lawyers.l7 The Court has allowed

the states some leeway in managing their own justice of

the peace systems.

17Robert A. Kimsey, "The Justice of the Peace
System Under Constitutional Attack - Gordon v. Justice
Cgurt," Utah Law Review (1974), pp. 861-866.
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The American Civil Liberties Union recently
attempted to bring the issue of legal ly trained justices
before the United States Supreme Court. In Frierson v.
West (1975), a case which originated in South Carolina,
the ACLU presented the following consideration:

Whether appellants must show actual

harm as an element of standing to contest

the constitutionality of trial befcre lay

magistrates in criminal cases which could

result in sentences of imprisonment, where

such magistrates are not required to have

any level of legal knowledge or degree of

training or experience.

However, the Court did not grant certiorari and the
question remains unanswered.19

J. D. Herron, a justice of the peace in Weir-
ton, West Virgimia, believes that being trained in law
is not necessary in order for one to decide cases. He
refers to his type of justice as common-sense justice
and calls his court the little man's court because the
poor can receive a fair hearing without having to pey
a high-priced 1awyer.20 A similar opinion was expressed

on the CBS program "60 Kinutes" by Paul Foster, a

justice of the peace in South Carolina., Mr. Foster

18Frierson v. iest, No. 75-1799, United States
Fourth Circuit Court of Appeals, June 14, 1976,

19ctatement by laughlin MacDonald, Director,
Southern Regional Office ACIU Foundation, Inc., tele-
phone conversation, September 8, 1976.

20p0nald Dale Jackson, Judges (New York:
Atheneum, 1974), p. &4l.
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stated that "any competent layman can handle the job.
A1l he needs is the code of laws and common cense,"?l
On the same program,‘when asked if the Supreme Court

of the United States might better serve the people if
non-lawyers were appointed, Justice of the Peace
--James Arthur Bishop replied, "You've got to use common
sense in everything. And...I believe if they had, like
I feel, that I got the people at heart and think about
the people in all my decisions, it might be a little
different ... ."2%

Throughout the United States two basic methods
are used in the selection of persons to serve as
justices of the peace. Most often the justices are
elected, but in some states the Governor appoints them
with the advice and consent of the Senate. The election
of justices by partisan ballot has been severely
criticized as it might "seriously impair judicial
independence and that party-acceptability and vote-
getting abilities éare qualities not necessarily re-
quired of a competent justice.23 Sugeestions for

changing the selection methods were made by the

21cps, "60 Minutes" (February 22, 1976),
Vol. VIII, No. 11, p. 3.

221pid., p. 7.
23claude J. Davis, Eugene R. Elkins, Paul E,

. . : Cin it (I e
(idd, "The Justice of Peace.ln West Virginia" (Morg
z;wn; West Virginia University Press, 1958), p. 12.
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American-Bar Association in 1937. The ABA proposed a
plan by which the chief executive of the state would
make appointments to the office from a list submitted
by an agency made up of private citizens and persons
in the judiciary. The voters of the state would be
ailowed,to vote on the appointee and his record after
a certain period of time. The plan was adopted only
in Missouri and then only for judges above the trial
court level.zh Virginia did alter the justice of the
peace system in 1936 by creating a trial justice
appointed by the circuit judges with the approval of the
county board of supervisors. From that time on the-
justice of the peace in Virginia could no longer try
cases,

Observers note that once a justice obtains
the office, either by election or appointment another
weakness of the system becom es operativé: the lack
of supervision by a central agency which leaves the
justice on his own and unaccountable to a higher
authority. Questionable practices»in the areas of
judgments, fees, amd court locations often go unnoticed,
In some states the tax department is required to perform
audits of the justices' accounts. However, due to the

large numbers of officeholders and the amount of time

2h1pid,, p. 12.
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the~au@itors4have; it-is practically impossible-to-
maintain a close check. The disorganization of the
system does not allow for uniformity in the justice

of the peace courts. The justices act on an individual
basis and may hold their ocourt anywhere they choose.
Some justices hear cases in their homes, some at their
place of business, and some in special offices. This
lack of supervision makes reforms and improvements in
the system almost impossible. More importently,

there is no one central agency able to provide a justice

with assistance upon his request.

Reforms in the States

The justice of the peace system developed in
the United States when the country was basically rural
oriented. Today the focus has changed to the urbanized
area. The justice of the peace court did provide a
means to settle petty claims quickly and without the
problems involved in a higher court. At present the
system is under attack, as some critics believe it no
longer operates effectively.

Although the elimination of the justice of the

peace system was preferred, the President's Crime

Commission Report of 1967 offered recommendations to

maintain a system of fair and equitable justice, First,
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the fee system should-be replaced by-the- salary-system.
Second; persons serving as justices should be trained in
the law or complete a graining program prior to taking
office, Lastly; each state should provide a means of
supervision for the justice of the peace courts.
;Records should be kept and administrative help should
be provided through the stetewide court system.25
Because of the growing concern over the
inequities of the system, some states have taken action
to eliminate the justice of the peace system entirely.
The statistics show that most of the reform has taken
place since 1960, although a few states did abolish
the system prior to that time., The chart on the
following page lists the states amd the dates the

systems were abolished.

(See Table 1, p. Ai)

25President's Commission on Law Enforcement,
EE. Cit., po 36.
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TABLE_1

ABOLITICN OF THE JUSTICE OF THE PEACE SYSTEMS
IN THE UNITED STATES 26

STATE DATE STATE DATE
Alabama 1972 Missouri 19,5
Alaska 1958 Nebraska 1972
California 1950 New Hampshire =~ 1957
Colorado 1962 New Jersey 1945
Deleware 1965 New Mexico 1969
Florida 1973 _ North Carolina  1965%-70
Hawaii 1959 North Dakota 1961
Idzho _ 1971 Ohio 1957
Illinois 1962 Oklahoma 1969
Iowa 1973 South Carolina 1965
Kansas 1969 South Dakota 1975
Kentucky . 1977 Virginia 1974
Louisiana 1956 Wash ington 1961
Maine 1961 West Virginia 1974
‘Maryland 1971 Wisconsin 1966
‘Michigan 1969 Wyoming 1975

* Abolished in cities of over 5,000 population.

Several states have modified or have attempted
to abolish their justice of the peace systems., As early
as 1937 Tennessee established general sessions courts
throughout most of the state. However, due to senatorial
request, six counties were permitted to retain their
justices of the peace. Minnesota eliminated the

justice of the peace as a constitutionally required

26Letter from National Center for State Courts,
July, 1976 and Kemneth E. Vanlandingham, "The Decline of
the Justice of the Peace," Kansas Law Review, Vol, 12
(1963-64) pp. 389, 401, LO3 and James A. Gazell, "A
National Perspective on Justices of t he Peace and Their
Future: Time for an Epitaph?" Mississippi Law Journal,
Vol. 46, No. 3(1975), p. 812,
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office in 1956. It is now controlled by the legislature
and is used extensively in rural areas., The situation
is much the same in New York where the use of the justice
of the peace system is optional in all counties outside
New York City.

A legislative study began in lMississippi in
+ 1970 while Georgia began the task of locating amd counting
both active and inactive justices in 1975. No actions
toward amending or abolishing the justice of the peace
system have been teken in either state., In 1969 Arkansas
halted -the accrual of fees by justices in criminal cases.
The Vermont lawmakers revoked all judicial duties and
functions of the justices of the peace in 1974. Efforts
to abolish the justice of the peace courts and replace
them with county courts by 1978 met with defeat in
Indiana. The 1974 Texas legislature tried, but failed
to pass a proposed constitutional amendment providing
for supervision of justices of the peace. 1In 1972 the
electorate in both kontana and Nevada voted down a
constitutional amendment that would have eliminated
the office of justice of the peace. £Arizona, Connecti-
‘cut, Massachusetts, Oregon, Pennsylvania, Rhode Islaend,
and Utah still hzve justices of the peace and have
made no moves to reform or abolish that practice.

The abolition of the systems in Virginia and
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West- Virginia was a direct result of the general criti-
cisms leveled against the justice of the peace. Both
states utilized the fee system for mometary compensa-
tion, allowed unqualified persons to serve, and
exercised no centralized supervision over the justices.,
In the.succeeding chapters the abolition of the justice
of thé peace systems and the establishment of the
magistrate systems in Virginia and Vest Virginia will

be discussed in detail.

CHAPTER 3

The Creation of the Magistrate Systems in

Virginia and West Virginisa

The justice of the peace system had existed
in Virginia and West Virginia since the colonial
period. Throughout the years the system had undergone
amendments, revisions, and reforms. Finally in the
early 1970's, actions were taken by the legislatﬁreé
of both states to abolish the justice of the peace

system and to create in its place a magistrate system.
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The Beginnings of Change
Virginia

The office of justice of the peace in Virginia
was '"created by implication in the constitution of
1776."1 At that time provisions were made for the
appointment of justices of the peace by the Governor
with the advice of his Privy Council. The revised
constitution of 1830 retained the of fice of the justice
of the peace, but the General fAssembly was granted the
power to give the justices "such jurisdiction as it
thought necessary."2

Fore complete instructions were given conceming
this particular office in the Virginia constitution
of 1850. Each county was to be divided into districts
with four justices of the peace from each district.
Justices were now elected for terms of four years, and
each justice had to reside in the district from which
he was elected. The constitution stated that mcnthly
meetings of the ocounty courts must be held with three
to five justices sitting at once,

No menticn was rade cf the justice of the peace
in the 1870 constituticn. However, county courte were

to be presided over by someone learned in the law. By

14, E. Yoward, Ccmrentaries on the Constitution
of Virginia (Charlottesville: Univercity Fress of Virginia,
19747, footnote 17, r. 7L9.

2

Ibid. y Do 747
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this action the of fice of the justice of the peace
was no longer a constitutionslly established one and
"the powers of the office were in the process of being
continually circumscribed.”3 In the constitution of
1902 the actual existence and the jurisdiction of the
office of the justice of the peace was left entirely
to the legislature. The Judiciary Article of the
present constitution of the state allows the General
Assembly to
provide for other judicial personnel,

such as judges of courts not of record

and magistrates or justices of the peace,

and may prescribe their jurisdiction and

provide the manner -in which they shall be-

selected and‘zhe terms for which they

shall serve.

A recommendation for reform in the justice of

the peace system came from the state Supreme Court of

Appeals in Brooks v. Town of Potomac in 1928. 1In its

opinion the Court suggested that the General Assembly

~“should consider making fees received independent of

the outcome of a case.5 The 1931 Revort of the

Commission on County Government to the General Assembly

of Virginia concluded that the justice of the peace

system was "generally unsatisfactory and incompetent... °"6

3Ibid., footnote 17, p. 749.

kconstitution of Virginia, Article VI, section 8.

Swiustices of the Peace in Virginia: a Neglected
Aspect of the Judiciary," Virgiria Law Review, January,
1966, p. 162,

6Ibid., footnote 92, p. 163.
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With these and other- such comments in mind,
the‘General Assembly passed a Trial Justice Act in
1934 which provided for the aprointment of salaried
trial justices in each county. These trialyjustices
replaced the justices of the peace in the exercise of
many of their former functions even though the justices
of the peace continued to exist. The newly appointed
trial justices had exclusive jurisdiction in all mis-
demeanors except State Corporation Commission offenses
and in all civil actions involving two hundred dollars
or less. They shared jurisdiction with the circuit
court in cases involving amounts up to one thousand
dollars and also had the same civil powers as a justice
of the peace.! The Trial Justice Act curtailed the
authority of the justice of the peace by terminating
his right to try cases,

The 1936 Trial Justice fct more fully explained
the organization of the new system. With the enact-
ment of this law, the justice of the peace was left
with little authority except issuing ‘warramts, attach-
ments, and subpoenas and admitting peréons to bail or
to jail. Nevertheless, the office of justice of the

peace continued to be an integral part of the judicial

"1vid., p. 163.
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hierarchy in the state,

| It has been said that by the passage of
the Trial Justice Act "Virginia was the first state
to inaugurate thorough-going reform in the tradi-
tional justice of the peace system."8 Although
Virginia laws no longer permitted a justice of the
peace to'try cases, problems still existed. Criti-
cism launched against the justice of the peace system
throughout the United States were often applicable
to Virginia, for the state authorized compensation
by the fee system, maintained no centralized super-
vision, and allowed untrained personSMtO*serﬁe as
justices.

No actions for reforming the justice of the
peace system in Virginia were taken from 1936 until
the 1960's. At the 1964 annual meeting of the
JudicialConference of--V¥irginia, 9 a resolution was
adopted which called for a committee to study the

problems of the justice of the peace system. A

8Kenneth E. Vanlandingham, "The Decline of
~the-Justice—of -the Peace,;™ Kansas Law- Review,-Vol, 12

(1963-64), p. 397.

9The Judicial Conference of Virginia is com~
posed of the Chief Justice and Justices of the Virginiea
Supreme Court of Appeals, all judges of Courts of Record,
and all retired judges and Justices of such courts.,
Besides these active members there are some honorary
members. The Conference meets annually to discuss the
administration of justice in the state. Provisions
for the Conference are presented in the Virginia Code,
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five-member committee headed by Judge Rayner V. Sneadl0
was formed. In May, 1965 the committee reported its
findihgs to the Judicial Conference. At that time the
-following nine recommendations to upgrade the justice
of the peace system in Virginia were presented.

1. The justices should be appointed
for terms of four years by the circuit court
judges.

2. The Commonwealth's Attorney should ad-
vise and assist the justice rather than the
arresting of ficer or county judge.

3. The county court should supervise and
regulate the activities of the justice of the
peace when such actions affect the county
courts, especially bail schedules and warrant
returns.

L. Training schools should be instituted
to give the justices an explanation of their
duties.

5. Justices of the peace should be given
copies of the laws and regulations which apply
to them.

6. A manual should be prepared to provide
basic guidelines.

7. References in the Virginia Code which
concern the justice of the peace, but are no
longer needed should be deleted.

8. A code of ethics for the justice of
the peace should be developed.

9. The study of the justice of the peace
system should be continued.ll

Before arriving at these specific recommenda-

tions the committee had asked that the Association of

IGThe,members of the study committee appointed
by the Chief Justice of the Virginia Supreme Court of
Lppeals, John V. Egyleston, were Judge Rayner V.Snead,
Chairmsn, Judge Edmund V. Hening, Jr,., Judge Ilgon L
Jones, Judge Robert S. Wahab, Jr., and Judge Earl L, Abtott.

llJud1c1al Conference of Virginia, "Report of the
Committee on Justices of the Peace," NMay 5, 1965, pp. 83-84.
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Justices of the Peace -in Virginia offer suggestions-for
the improvement of the system. The Association, which
had been organized in 1955, renlied by requesting that
justices be appointed, be supervised; and be required
to attend training sescsions before taking the oath of
office. Also, the Association wanted justices to be
able to write all warrants and bonds (a duty which they
shared with the county court), to be included in Social
Security, to have fees increased, to be allotted office
space, and to be provided with sections of the Virginia
Code dealing with the justice of the peace.12 The
committee did not consider the requests for.inclusioniin
the Social Security program and the increase in fees.
Of the remaining suggestions, all were approved except
the one concerming the writing of warrants.

Many of the committee's recommendations such as
the preparation of a manual, could be implemented with-
out legislative approval. On the other hand, some
recommendations, such as the method of selection of
justices, would require action by the General Assembly,
but no constitutional revision. However, no immediate
1egislatioh was enacted which incorporated the
committee's recommendations into the laws of the state.

In 1967 the Virginia Justices! of the Feace

121bid., Appendix, p. 1.
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Manual by Warwick R. Furr, II was distributed to the
justices‘throughout the State; The publication was
sponsored jointly by the /ssociation of the Justices
of the Peace of Virginia and the Institute of Govern-
ment of the University of Virginia. Funds for the
project were provided by the state. The Justice of
the Peace Study Committee of the Judicial Conference
offered assistance and advice.,

The manual contained a code of ethics for
justices of the peace and a brief history of the develop-
ment of the office., More importantly, the duties of a
justice of the peace were listed and the proper-proce-
dure for carrying out these responsibilities was out-
lined. Information obtained from the Virginia Code,
the state constitution, the Supreme Court of Appeals,
and the opinions of the attorney genersl was utilized
in organizing the explanations and instructions in the
manuals

The 1968 Virginia General Assembly passed
legislation which wss '"to revise, rearrange, amend, and
recodify ... the general laws of Virginia, relating to
justices of the peace... 3 with the enactment of
Senate Bill 1, Title 39 of the Code of Virginia was

repealed and was replaced by Title 39.1. Provisions of

Lsenate Bill 1, Virginia General Assembly,
April 5, 1906¢&,
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this bill included:

1. The court of record exercising criminal
~jurisdiction over a specific geograrhical
area appointed justices of the peace to four
year terms.

2, Cities with cherters requiring certain
methods of appointment or cities whose councils
elected or appointed justices could continue
such preactices. ,

3. 4 justice could issue search warrants,
arrest warrants, subpoenas and attachments
and commit persons to jail or admit them to
bail throughout the town, city, or county
for vwhich he was appointed. He was paid
through the fees collected for performing
these services.

., The appointing judge and the Common-
wealth's Attorney were to supervise and aid
the justices in carrying out their pre-~
scribed duties.

5. CEpecial or issuing justices could be-
elected and paid by town councils wishing to
do so.

The passage of Senate Bill 1 was not the only
action taken by the 1968 Virginia General Assembly
regarding judicial reform. By Senate Joint Resolu-
tion No. 5 the legislature created the Virginia Court
System Study Commission. Its purpose was "to make a
tfull and complete study of the entire judicial system
of the Commonwealth... .'"4 The Resolution called
for a fifteen member commission composed of five
delegates appointed by theVSpeaker of the House, five
state senators appointed by the President of the

Senate, and five persons appointed by the Governor

lhpouse Document No. 6, "The Revort of the
Court System Study Commission to the Governor and the
General Assembly cof Virginia,"™ 1972, p. 1.
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from the public at large. The Governor was also allowed
to select a chairman from his five appointees.l5

Criginally, the Commission's report was to
have been completed and given to the Governor ard
the General Assembly by November 1, 1969, However,
only a preliminary report, Senate Document No. 12,

1970, was available at that time. A request for an
extension was granted to the Commission by the legis-
lature through Senate Joint Resolution No. 27. The
Commission members continued their research and study
on the Virginia judicial syrstem until the finel report,
House Document No. 6, was presented to the 1972 General
Assembly.

In one section of the report, the Commission
dealt with the justices of the peace., After acknow-
ledging the criticisms against the system, the Commiscion
of fered several proposals for reform. Cne of these

suggestions concerned a change in name.

l5'1’he Commission memters aprointed by Governor
}ills Godwin were Supreme Court Justice Lawrence W,
I'Anson, Chairman, Joseph {. Carter,-C. Hobson Goddin,
Judre Kermit V. Rooke, and Judge Rayner V. Snead.
The Speaker of the House appointed John N. DNslton, C.
Kerrison ¥ann, Jr., Julian J. lason, CGarnett S. Moore,
and C. Armonde Paxson. The Fresident of the Senate
appointed Herbert H., Batemen, TUdward 1. Ereeden, Jr.,
J. C. Hutcheson, M. K. Long, and 7illiam E. Stone.
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Justices of the peace should be redesignated
magistrates (a) to escape the history of
criticism and confusion that has characterized
the public's opinion of these judicial officials
and (b) to reflect the fact that their role has
changed and the reforms recommended in this
report.l
According to the Commission, each city or

county should have at least two magistrates appointed

by the chief district julge amd supervised by the

district judges. Appointments would be made for terms

of fow years. The Commission emphasized the fact that
all magistrates would be appointed as "(T)he present
system of electing and appointing justices of the peace
has contributed to having an excess of justices and to

the difficulty of providing proper judicial procedure...."17
A major criticism of the justice of the peace system in
Virginia was that the number of justices grew continually,
but few were qualified to carry:out their official

duties properly. Under the new plan, magistrates would
receive -training, information, and supplies from the
Executive Secretary of the Supreme Court of Appeals,

Also, all financial reports from the magistrates would

be filed with the Executive Secretery.

fno ther proposal for the improvement of the

justice of the peace system was to abolish fees as the

16

House Document No. 6, opb. cit., p. 39.

171pid., p. 40.
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means of monetary campensation and to institute a salary
method. Salaries would be based on a magistrate's work-
load and his territory. The state would pay the salaries
which could range from three hundred dollars to ten
thousand dollars per year. A committee composed of the
chief district judges would decide the individual
salaries. All fees collected by the magistrates would
be utilized by the state for pzyment of the salaries.
However, because of the variance in pay, magistrates
would not be included in the state's retirement system.

In Arlington, Alexandria, and Fairfax the practice
had been for special justices to be appointed by the
cowrt of record. These special justices were paid
salaries by the cities they served. The Commission‘felt
that Virginia's laws should be amended so that any
locality could institute a special magistrate system,
if the local governing body and the circuit judges
chose. It was noted that this system would work best
in areas which had a2 formal violations bureau.
fdvantages of this system included payment by salaries,
supervision by the appointing judges, and participa-
tion in the local retirement programs.

The final recommendation made by the Commission
concerned the issuance of summonses and warrants.
Clarification of the code and uniformity in the laws

would allowljudges to try most cases on sumnonses and
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eliminate -the need for the issuance of a warrant by a
justice of the peace. Reciprocal agreements should
be made with other states, so that summ ons for out-of-
state traffic violations could be issued and cash bonds
would no longer be needed.

The Court System Study report was the basis for
the court reorganization legislation begun in 1973.
The state was divided into thirty circuits for courts
of record and into thirty-one districts for courts not
of record. The Commission recommended that the
magistrate system not be instituted until 1974 at which

time the district omurts would be more firmly established.

West Virginia

The justice of the peace has been a constitu-
tionally established office in West Virginia since the
ratification of the state's first constitution in 1863.
In Article VII of that document, one justicé was to
be elected from each township within a county. Two
justices could be elected from any township having a
white population greater than twelve hundred. Each
county had no fewer than three nor more than ten
townships. A justice's term of office was four years
and his authority did not extend beyond the boundaries

of the township from which he was elected.



59

Civil jurisdiction was li mited to situations
involving one hundred dollars or less. However, the
constitution did grant the legislature the right to
increase the civil jurisdiction of the justices within
the townships. No specific criminal jurisdiction for
justices of the peace was written into the constitu-
tion of 1863. Provisions did exist for possible county-
wide criminal jurisdiction if t he penalties were
restricted to fines no greater than ten dollars and
imprisonment for no longer than thirty days. Defendants
in a justice of the peace court could have a jury of
six persons in civil cases involving over twenty dollars
and in criminal cases irvolving fines of over five
dollars or imprisonment. Appeals to the circuit court
could be made in cases resulting in imprisonment or in
those in which claims or damages exceeded ten dollars.

The ratification of a new constitution in 1872
did little to change the originsl structure of the of fice
of the justice of the peace. His authority was no longer
limited to the township from which he was elected, but
extended throughout the county. A justice had to reside
in the township from which he was elected. His civil
cases could now involve sums, claims, and damages of
three hundred dollars or less. The constitution once

again provided few details concerning a justice's
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jurisdiction in criminal cases except to state.that
"powers in criminal cases ... may be prescribed by law."18

These provisions remained the same when the
state's judicial system was reorganized and Article VIII
was rewritten by a constitutional amendment in 1880,

At the same time a second amendment was ratified which
firmly established the number of jurors at six in e
justice of the peace court trial. This had been the
case in the 1863 constitution, but no right to trial
in such a court had been permit ted thé the constitu-
tion of 1872. A 1902 amendment increasing the size of
the state Supreme Court of Appeals from four to five
judges was the last amendment to the judicial article
to be ratified until 1974,

From 1902 to 1974 there were two unsuccessful
attempts to amend or abolish the office of justice of
the peace in West Virginia. A proposal to alter the
system was presented to the Legislature by the
Constitutimal Commission of 1929, The Commission,
which had been appdinted by Governor 'illiam G, Conley,
developed @ plan requiring the establishment of summary
courts in all counties with populsations greater than
twenty thousand. In these counties, the justice of the

peace would have no civil jurisdiction. It would be

1Bconstitution of West Virginia, 1872, Article VIII,
Section 28.
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left to the Legislature to decide what authority the
justices could exercise within the limits outlined in
the constitution. The number of justices of the peace
in each county would also be determired by the
Legislature with no county having less than two.

The Commission believed that "justice could be
more efficiently rendered through & summary oourt in
the more densely populat ed counties than through the
+ee justice of the peace system."19 In counties with
populations of less than twenty thousand, the justice
of the peace wes to be retained and have "concurrent
-jurisdi ction with the circuit-courts in civil actions
where the damages claimed would not exceed two hundred
dollars."zo The Commission suggested that any smaller
county desiring to do so should be allowed to establish
summary courts. If such a situation did occur, the
coﬁnty had to follow the rules and procedures regarding
justices of thepeace serving in the larger counties.

The West Virginie Legislature took no action omn
these particular proposals put forth by the Constitu-

tional Commission of 1929, However, in 1939 the

19c1auge J. Davis, Eugene R. Elkins, Paul E,
Kidd, "The Justice of the Peace in West Virginia"
(Morgantown: VWest Virginia University Press, 1958), pp. L-5.

20Ibid., p. he
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Legislature passed House Joint Resolution No., 1, a
proposed constitutional amendment which would permit
Judicial reorganizatiau. If voted on favorably by
the state's citizens in the general election of 1940,
the office of justice of the peace would be abolished
and summary courts would be established in each
county.

The amendment provided for the election
every four years of summary court judges. The number
of judges in each county would be determined by the
Legislature. According to the amendment, each summary
court judge was to be at least twenty-five years old
and a resident of the county for which he was elected.
He did not have to be a lawyver. Each county was to
pay its judge or judges a salary "as may be fixed by
1aw."21 The summary court judge would have criminal
jurisdiction in misdemeanor cases and civil Jjuris-
diction in cases involving five hundred dollars or less.
His authority would extend throughout the county. Any
justice of the peace serving at the time this amendment
might be adovted could remein in office until December
31, 1942,

This Judiciary ‘mendment was voted on in November,

1940, Prior to that election the National Munici pal

2lHouse Joint Kesolutiam Mo. 1, West Virginia
Legislature, Article 8, Section 13, Feb. 9, 1939,
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Review wrote that the proponents of the measure felt
such reforms instituted through the

adoption of their proposal would give

West Virginiea a unified and e fficient

system for the administration of Jjustice

that might wé&% serve as a model for

other states,
Nevertheless, the proposal was defeated 300,979 to
133,256, This loss "has been ascribed to the 'organized
opposition of the justices of the peace and the popular
demand for the retention of the People's Court,! n23
With the defeat of the Judiciary Amendment of 1939,
there were no major legislative attempts to reform the
justice of the peace system until 1974.

Through a series of decisions beginning in

1935 with Williams v. Bramen and ending in 1974 with

Shrewsbury v. Poteet, the West Virginia Supreme Court

of Appeals gradually declared the Jjustice of the peace
system unconstitutional due to the use of fees as a

means of compensation. After Williams v. Bramnen

(1935), the West Virginia Legislature had to revamp
the justice fee fund so that justices would be guaranteed
payment in cases resulting in acquittal. Both State

ex rel. NMoats V. Janco (1971) and State ex rel. Reece

V. Gies (1973) dealt with the question of a justice's

22mpmendment Would Abolish.Peace.Justices in
West Virginia." National Municipal Review, September,
1940, p. 622.

23Davis, op. cit., p. 6.
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pecuniary interest in the outcome of a case, The Court
held that the requiring fees for detainers, bonds, and
transcri pte, which were collectsble only if the de-
fendant wés convicted, violated due process.

The office of justice of the peace as it had
been known in West Virginia was brought to an end in

State ex rel. Shrewsbury v. Poteet (1974). The Court

ruled that a state law permitting a five dollar entering
and trying fee in any civil suit in 8 justice of the
peace court created a pecuniary interest on the part
of the justice. Therefore, the guarantee of due process
of law as provided by both-the state and federal con-
stitutions was not upheld. Furthermore, the statute
in questions encouraged "justice for sale."24  Article
III, Section 17 of West Virginia's constitution pro-
hibits such action. Thus, the Court's decision dic-
tated that change would be msde in the state's justice
of the peace system.

The need for reform had been acknowledged by
the justices themselves inal958 research pro ject entitled
"The Justice of the FPeace in West Virginia,” 1In this
study conducted by Claude J. Davis, Fugene R. Elkins,

and Paul E. Kidd for the Rurezu of Government Research

2hState ex rel. Shrewsbury, et. al. v. Poteet,
202 SE 2nd 028 (1974).
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at West Virginia University, questionnaires had been
sent to the 380 justices of the peace in office at
that time. Although only 144 completed auestionnaires
were returned, it was evident that the justices felt
their positions could be improved. A majority of the
respondents favored the payment of salaries and a
reduction in the number of justices in the state.

Some other suggestions for the improvement of the
system included inservice training programs, specific
_educational requirements for justices, and supervision
by an administrative authority.

The Governor's Committee on Crime, Delinquincy
and Correction held a series of meetings in 1968 to
discuss the criminal justice system in West Virginia.
The Committee developed a forty-point program which be-
came part of the Criminal Justice Plan for the fiscal
year 1969. One of these proposals was to abolish the
office of justice of the peace and to establish & system
of regional courts throughout the state. No action was
taken on this particular recommendation during 1969,

Serious consideration for amending the Judicial
Article of the state constitution did not come about
until 1974. A few years esrlier a citizens group
sponsored by the West Virginia Stste Bar, the West
Virginia University School of Law, and the American

Judica ture Society drafted such an article. This
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draft prepared in 1968 was delivered to the House of
Delegates' Constitutional Revision Commit tee. The
proposed article contained some ideas concerning the
replacement of the justice of the peace system. ‘How-
ever, the entire amendment was ignored.

During the l??h session of the West Virginia
Legislature a resolution calling for amendments to the
Judicial Article was introduced. Senate Joint Resolu-
tion No. 6 was adopted on March 9, 1974, and was presented
to thewvoters of the state in the general election in
November. The proposal appeared on the ballot as
-Amendment No;“2'ahd was often referred to as ﬁhe
Judicial ﬁeorganization tmendment . The general purpose
of the amendment was summarized in an article by
Thornton G. Berry, Jr., a justice of the Vest Virginia
Supreme Court of Appeals, as follows:

TC AMERD THE STATE CCONSTITUTICN TC PROVIDE

A UNIFIED CCURT SYSTEM WHICH ASSURES THE

PROMPT AND EFFICIENT ACMINISTRATICN OF JUSTICE

IN WEST VIRGINIA.2S
A1l levels of the state judicial system from the Supreme
Court o county organizations were dealt with in the
proposal. The amendment was ratified by a vote of
217,732 to 127,393.

The Judicial Reorganization Amendment rewrote

25Thornton G. Berry, Jr., "A Proposed New Judi-
cial Article for VWest Virgiria," Yest Virginia Law
Review, Vol. 76(1974), p. L487.
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Article VIII of the constitution replacing sections one
through thirty with sections one through fifteen,
Although the powers and duties of magistrates and their
cowrts are outl ined in several sections of the article,
it is left to the Legislature to determine exactly how
to organize and implement the new system. Justice
Thornton G. Berry, Jr. commented on this procedure

by stating

In the revision of state constitutions,
either by adoption of new constitutions or
amendments to the existing constitutions,
there should be contained only basic vrinciples,
with all other matters left for the statute
books. While it is true that many reforms
and modernizations in this State can be
accomplished by statute, it is much better
that the basic principle be contained in an
amendment of the entire judicial article to
the constitution leaving the refinementiéto
be enacted into lsw by the Legislature.

The new article deals with magistrates in the
following manner:

l. Section three grants supervisory
control to the Supreme Court of Appeals
with the Chief Justice as administrative
head aided by an administrative director who
is appoimted and paid by the court.

2. Cection seven requires magistrates
to be state residents, establishes compensa-
tion bty salary, and permits a magistrate,
if a lawyer, to practice his profession during
his term of office.

3. Section ten creates magistrate courts
in each county and gives magistrates terms
of four years with their powers extending
"throughout the county. Civil jurisdiction
is permitted in cases involving sums not

26Ibid., p. b82.
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exceeding fifteen hundred dollars.

Criminal jurisdiction is granted in

"mat ters as may be prescrited by law,

but no person shall be convicted or .

sentenced for a felony in such courts,"27

Jury trials require six qualified per-

sons serving a8s Jjurors.

4. Section fifteen temminates the

office of justice of the peace on Januaryl,

1977. All provisions unless otherwise

noted are in effect from the date of

ratification of the Judiciary Reorgasniza-

tion Amendment.

Interim laws which provided a system of salaries and

a method of adninistrative supervision for the justices
of the peace were enacted by the Legislature in 1974
and 1975 and they remained in effect until the
statewide magistrate courts were established in
January, 1977.

In organizing a system for payment by salary,
the Legislature divided the counties in the state
into classes according to their populations based on
the 1970 census,- Then maximum dollar amounts were
placed on salaries in each of the categories. Table 2

shows the classes of counties and the salary limits.

(See p. 69 for Table 2)

2Tconstitution of Yest Virginia, 1872,
Article VIII, Section 10, as amended, 1974.
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TABLE 2

INTERIM CLASSIFICATICN CF COUNTIES AND
MAXIMUM SALARY LIMITATICNS

MAXIMUM

CLASS FOPULA TION YEARLY SALARY
I 200,000 or more $17,500,00

II 100,000 or more, less than 200,000 $15,000.00

I1I 70,000 or more, less than 100,000 $12,500.00

v 30,000 or more, less than 70,000 10,000,00

\ 20,000 or more, less than 30,000 & 7,500,00

VI 10,000 or more, less than 20,000 6,250,00

VII less than 10,000 $ 5,000.00

The county commission of each county could
decide upon the salary of its particular justices.
Salaries of justices serving within a2 county could
vary, except in counties with populations of one
hundred thousand or more. In those counties, all
full time justices were to be paid equally. Besides
a salary, a justice of the peace could be reimbursed
for certain expenditures, such as office rental,
stationery supplies, and equipment. All requests
for reimbursement had to include documentation by
vouchers and sworn statements. Both salary and
expenses were to be paid to the justices of the peace
by the county commission from the general county fund.
Justices'! salaries were to be paid in equal monthly
installmemnt s.

The county commission was to be assisted in

the salery deliberations by @ justice of the peace
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;advisory'board. Mémbérship»on-the board consisted of
the clerk of the county commission, the circuit court
clerk, and two appointed members. These two appointees
were to bé:selected by the county commission and cou ld
not belong to -the same political party.

Supervision of the justices of the peace was
accomplished through audits by the chief inspector of
public records, monthly reports to the county commission,
and regulation by the circuit court judge. The circuit
court judge or chief circuit judge, if a c¢ircuit had
two or more judges, could determine a justice's office
and telephone service hours, his of fice location, and
his workload. If necessary, thebjudge could also re-

quire a justice to serve temporarily in another location.

The Creation of the Magistrste Systems

by Statute

Dufing the 1973 session of the Virginia
General fssembly steps were taken to reform the justice
of the peace system. With the passage of House Bill
267 on March 20, 1973, Title 39.1 of the Code was
repealed and Chapters 16 and,17 were added to Title
19.1. Chapter 16 consisted of six articles which
abolished the justice of the peace system and established

the statewide magistrate system. Chapt er 17 outlined
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the position of and appointment procedures for special
.magistrates. Tﬁis legislation was to become effective
January 1, 1974, but full compliance with the new law
did not actually occur until July 1, 1974. Because
Virginia's criminal procedural law was rewritten in
1975 in House Rill 1166, magistrates and special
magistrates are now dealt with in Title 19.2, Chapters
3 and 4 respectively.

A special provision of House Bill 267 permitted
justices of the peace and issuing justices who were
still in service on December 31, 1973, to retain their
positions until their present terms expired., All
would then be eligible for appointment as a magistrate
at some future date. Their powers, duties, and com-
pensation would remain as those prior to December 31,
1973.

According to the new law, magistrates have "21l
the authority, duties and obligations vested ... in the
office of justice of the peace."28 The chief circuit

judge appoints magistrates to four year terms.
Originally, two magistrates were to be appointed from
each city or county in a chief judge's circuit. However,
if two justices of the peace remained in of fice, this

would fulfill the requirement ard no magistrates would

28louse Bill 267, Virginia General Assembly,
Article 3, S.19.1-381, March 20, 1973.
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be selected at that time. Now by virtue of House Bill
104 from the 1976 session of the General Assembly,
only as many magistrates as are "necessary for the
effective administration of justice..."?9 are to be
appointed with "at least one magistrate appointed

who resides in each county or city in the judicial

district."30

If a vacancy occurs during a four year
term, the chief judge appoints someone to complete
the unexpired portion of the term. All magistrates
serve at the will and pleasure of the chief circuit
judge.

If more than one magistrate is avpointed for
a county or city, the chief circuit judge may desig-
nate one as the chief magistrate. The person so
designated is to help organize and operate the magistrate
system within the judicial district., He accomplishes
this by maintaining schedules, aiding in training
programs, and overseeing the work of the other magis-

trates,

The West Virginia Legislature organized their
new magistrate court system within the limits set

forth in the Judicial Reorganization Amendment of the

29House Bill 104 Virginia Generel Assembly,
S.19.2-34, Farch 23, 1976.

30

Ibid., 801902-3[+0
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trates.

The West Virginia Legislature organized their
new magistrate court system within the limits set

forth in the Judicial Reorganization Amendment of the

29House Bill 104 Virginia Generel Assembly,
5.19.2-34, Farch 23, 1976.

301pid., $.19.2-34.
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state constitution. House Bill 1087, passed March 13,
1976, created a magistrate court in each county of

the state with the first magistrates being elected

to a four year term in the general election of November,
1976. - Magistrates were to take office the first day

- of January of the year following their election.

If a vacancy occurs in the office of magiétrate
before the completioﬁ of a full term, the judge of the
circuit court, or the chief judge, if there is more
than one judge of the circuit, appoints someone to
serve until the next general election. The appointee
remains in office until his successor is elected and
is qualified. The newly elected magistrate does not
serve for four years, but only for the unexpired portion
of the previously elected magistrate's term.

In each county a chief magisﬁrate may be appointed
by the judge of the circuit court or the chief judge
if there is more than one circuit court judge. The
‘chief magistrate is "responsible for all of the admini-
strative functions required of the magistrate court in
each county by this code and as required by the rules
and regulations of the Supreme Court of Appeals."31
Included in these duties are supervising the court

clerks in maintaining a centralized docket, submitting

: 31hous e Bill 1087, Vlest Virginia Legislature,
S.50-1-7, March 13, 1976,
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all required reports, and advising the circuit court
judge of the need for additional magistrateé. A1l
chief magistrates serve at the will and pleasure of
the appointing circuit court judge.

In Virginia the determination of the necessary
number of magistrates is done by the Committee on
District Courts, which was at one time called the
Committee on Courts Not of Record. Included in the
membership of the Committee are the chairmen of the House
and Senate Courts of Justice Committees and two members
from each of those committees appointed by their respec-
tive chairmen. Also, the Chief Justice of the Supreme
Court of Appeals appoints one judge each from a circuit
court, a general district court, and a juvenile and
domestic relations court. Cther duties of the Committee
are fixing salaries, arranging vacation and sick leave
compensation, and -appointing the two member Magistrates
Advisory Committee, which make s recommendations con-
cerning administrative practices and procedures of the
district courts.

The population of each county as recorded by
the latest federal census determines the number of
magistrates to serve in a county in West Virginia,
Changes in the number of magis trates per county sre
to be made only at the general election after theApubli-

cation of the census, At present counties with a
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-population of less than thirty thousand shall have

two magistrates. Counties with thirty thousand or more
but less ﬁhan sixty thousand persons Shall have three
m gistrates. Four magistrates shall serve in counties
having sixty thousand or more in population, but less
than one hundred thousand. In counties with popula-
tions of»one:hundred thousand or more, but less than
two hundred thousand, seven megistrates shall be
elected. Any county having a population of two hundred
thousand or more shall have ten magistrates. McDowell
County with a population in the thirty»thousand to
sixty thousand range is an exception to this’population
and magistrate formula. Because of claims that the
county has reny inaccessible areas and more magistrates
are needed to adequately serve the people and because

32

of political maneuvering, the Legislature gave McDowell
County four magistrates.

Qual ifications for the of fice of magistrate
are listéd in the laws of both Virginia and West
Virginia. 4 Virginia magistrate must be a citizen of
the United States and must reside in the city or county

for which he is appointed. His spouse camot be a

law enforcement off icer in the state, nor a clerk of

323tstement by Edwin Flowers, Justice of the
West Virginia/Supreme Court of Appeals, interview,
April 23, 1970,
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a cowrt not of record, or an employee of that clerk,
the police or the sheriff's department in the same city
or county that the magistrate serves. No magistrate

is permit ted to issue any warrant or complaint process

of his relatives. Another restriction was added in

1974. A person is ineligible to be appointed a magistrate
if it would "create a parent-child, husband-wife, or
brother-sister relationship between a district court
judge and such person serving within the same judicial
district."33 A more recent requirement was passed by
the General Issembly in 1976. A maristrate cannot be
"chief"executive, or a menber of the board of super-
visors, town or city council, or other governing body
for any political subdivision of the Commonwealth."BL
Once these qualifications are met and a person is
selected to serve, he must post 2 five thousand
dollar bond before the circuit cowt clerk in his
locality. This bond guarantees that the magistrate
will faithfully execute his duties amd obligations.

In West Virginia a magistrate must be at least
twenty-one years old, have a high school educztion or

its equivalent, and live in the county from which he

is elected. He must have no felony convictions or

33House Bill 1166, Virginia General Assembly,
S$.19.2-37, March 22, 1975.

3htiouse Bill 104, op. cit., SX9-2-37.
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misdemeanor convictions involving moral turpitude.
Immedizate family members, defined in the law as a
father, mother, sister, btrother, child, or spouse,
cannot serve in the same county. If more than one
member of an immediate family is elected to the office
of mgistrate within a county, the one who received
the highest number of votes will be permitted to serve.
As provided in the constitutional amendment, the Lepgis-
lature cannot recuire thst mgistrateé be lawyers, and
any perscn serving as a justice of the peace on Novem-
ber 5, 1974 and who serve one year immedistely prior
to that time shall bte qualified to run for marsistrate
in the county in which he resides.

I/.fter the lNovember election and before he
assures of fice on January 1, a VWest Virginia magistrate
is required to attend amd complete "8 course of instruc-
tion in rudimentary principles of law and procedure."35

Tne course sh&ll be under the direction of the Supreme
Court of ipneals, which has gener2l supervisory power
over the maristrate courts., Continuing ecducation
courses of this nature 2re to he conducted #t leact
cnce every other year. lMagistrates failing to attend
without good resscn will be chérged with neglect of duty.

Programs and conferences for maristrates in Virginiea

35%ouse ®ill 1CE7, or. cit., S 50-1-4.
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are planned and conducted by the Executive Secretary
of the Supreme Court, but attendance is not compulsory.
With the abolition of the justice of the peace
system, the Virginia General £Assembly and the West
Virginia Legislature also abolished the fee system
as a means of monetary compensation. Both states-
~ instituted salary systems. Annual salaries for
Virginia magistrates are fixed by the Committee on
District Courts and are based on the workload, popu-
lation, and territory served by a magistrate. All
salaries arepaid by the state on 2 semi-monthly basis.
Fee collected by a megistrate are paid to the clerk of
the general district court. The amount of fees to be
charged bty magistrates in both < vil end criminal cases
are contained in the Code.r Any justice of the peace-
serving on December 31, 1973 could, if he chose, continue
-using the fee system for—the remainder of his term.
The Auditor of Public Accounts may audit magistrates’
records upon the request of the chief district judge
serving the judicial district in which the magistrates
are located. By May 1 of each year, a magistrate must
report his monetary transactions ‘to therExecutivé Secre-
tary of the Supreme Court., This information shall be
on forms provided by the Executive Secretary and shall
be used in the preparation of reports for the Governor

and the courts of record.
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In 1975 the General Assembly included a new
item in the fees and compensation section of the laws
dealing with magistrates, Each full-time magistrate
is to be provided with off ice quarters, furniture, and
equirment by the county or city which he serves.
However, only those cities and ccunties having a general
district court or juvenile and damestic relations
district court are required to comply with this particu-
lar law.

West Virginia magistrates receive monthly
salaries paid by the state. Salary amounts are based
on the number of persons each maristrate serves. This
number is determined by dividing the numter of magistrates
authorized for a county into the total population of the
county. Annual salaries range from seven thousand dollars

to eighteen thousand dcllars and are listed in Table 3.

TLELE 3
1677 SALARY SCALE FR WEST VIRGIXNIA MACISTRATES

ARNNUAL SELARY POFUIATICH SERVED
7,000.00 ‘ 5,000 or less
10,000.00 more than 5,000, less than 10,000
14,000.00 10,000 or more, less than 15,000

$18,000.00 15,006 or more

There are two general catesories of maristrates,

To be clasrsified as @ full time maristrate, one must
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serve akpopulation greater than five thousand;
Magistrates who serve five thousand persons or less are
classified as part time magistrates. It is the
responsibility of the circuit cowrt judge or the chief
‘circuit judge, if there is one, to determine the amount
of time each of the part time magistrates must devote
to his duties. The circuit court judge is also desig-
nated to divide the workload as evenly as possible
among the magistrates in a county.

All magistrates in West Virginia must follow
a code of judicial ethics as adopted by the Supreme
Court of- Appeals. Failure to comply-with the provisions
in the code will result in a charge of official mis-
conduct and a possible misdemeanor conviction and fine.
Lccording to this code no magistrate shall

(a) Acquire or hold any interest in any matter

‘'which is before the magistrate court;

(b) Furchase, either directly or indirectly,

any property being sold upon execution issued

by the--ma gistrate -court;

(c) Act as agent or attorney for any party in

any proceeding in any magistrate court in the

state; or

(d) Engage in, or assist in, any remunerative

endeavor, except the duties of his office,

while on ghe premises of the magistrate court

office, 3

One of the reasons for the establishment of a
magistrate system was to provide adequate supervision

and control over the magistrates. The lack of a

36Ibid., S 50-1-12
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centralized authority had allowed the justices of the
peace a great deal of independence. As a fesult, the
laws and procedures were not interpreted or enforced
uniformly.

Virginia's General Assembly el iminated this
weakness with the enactment of House PRill 267. £fter
the appointments were made by the chief circuit judge,
the chief general district judge, the Commonwealth's
Attorney, and the Executive Secretary of the Supreme
Court of Appeals were to share the supervisory powers.
The chief general district judge was to oversee all
aspects of the magistrates' activities within the district.
It was his responsibility to arrange the time and place
of court sittings. This system was amended in 1974.
Presently the chief circuit judge may retain full
dupervisory power over the magistrates if he wiches.

If na, he grants the authority to the chief general
district judge, who then exercises administrative control
over the magistrates. In all instances the Common-
wealth's Attorney is charged with giving legal advice

to those magistrates living in his city or county.

The Executive Secretary of the Supreme Court organizes
and dispenses information ahd materials needed for the
efficient operation of the office of magistrate. In
addition, annual reports can be required of the
magistrates by the Secretery, but only with the approval

of the chief justice.
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~and its Administrative Director have general supervi-
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sory control over the magistrate courts in that state,

The Magistrate Court Act, House Bill 1087, grants to
the chief circuit judge certain powers, as appointing
chief magistrates and magistrate court clerks. Magis -
trate court clerks are appointed in those counties
having three or more magistrat es. Their duties are
to establish and maintain proper

dockets and records in a centralized

system for the magistrate court, to

assist in the preparation of reports...,

and to carry out on behalf of magistrates,

or chief magistrate, if a chief magistrate

is appointed,_the administrative duties

of the court.
They are also allowed to issue all types of civil
process in magistrate courts. Additional duties may
be given to the clerks by the Supreme Court of'Appeals
of the circuit court judge.

If a county has fewer than three magistrates,
a clerk may be appointed or the judge may choose to
have the clerk of the circuit court perform the re-
quired duties. Magistrate court clerks serve at the
pleasure of the appointing judge and receive monthly
salaries paid by the state. £4lthough clerks' salaries
are based upon the same formula used to compute the

magistrates'! pay scale, only maximum amounts are set

for each category. It is the appointing judge's

371bid., S 50-1-9.



83

perogative to establish each clerk's salary within

the prescribed limits., DMagistrate court clerks may

be paid up to two hundred and fifty dollars per month
if they aid magistrates serving five thousand persons
~or less; up to four hundred and fifty dollars per month
if they aid magistrates serving more than five thousand,
but less than ten thousand persons; up to five hundred
and fifty dollars per month if they aid magistrates
serving more than ten thousand,'but less than fifteen
thousand persons; and up to six hurndred and fifty
dollars per month if they aid magistrates servingbmore
than fifteen thousand per sons,

Zach magistrate is permitted to aproint a
magistrate assistant. The person selected must reside
in the county in which he serves and cannot be a_member
of the magistrate's immediate family. He must have no
felony convictions against him nor misdemeanor convic-
tions involving moral turpitude. The assistant serves
at the pleasure of the appointing magistrate. His
duties include any clerical or other work assigned
to him by the magistrate, preparing civil action
summons, collecting fees and the like that have been
paid to the court, and submitting funds, accounts, and
required reports to the proper authorities. Assistants
are paid monthly salaries by the stzte. The pay scale

is the same as the one for the magistrate court clerk.
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In this instance it is the appointing magistrate who
determines-the assistant's salary within the.limits
“established by law. All of the assistants and magis-
tréte court clerks are reouired to take an oeath of
office, post a bond, and follow the Code of judicial
ethics.,

There &are other services and expenses provided
for the magistrate in House Bill 1087. The administra-
tive director of the Supreme Court of Appeals is to
loan to each magistrate a copy of the state Code.

Each magistrate is to have at least one office in a
location determined by the judge of the circuit court
or its chief judge. 1In some counties because of geo-
graphy and population concentrations, more than one
office per magistrate might be needed and must be
established. Office furniture, equipment, and supplies
will be paid for by the state. The county is reaquired
to cover the cost of foice rent, telephone service,
and utilities. All magistrates' offices within a
county are to be of similar quality.

West Virginia magistrates have jurisdiction
in certain civil and criminal cases. Their powers
‘and”éﬁthority extend throughout the county in which
they serve. They have civil jurisdiction in cases
involving damages or values of not more than fifteen
hundred dollars, but not in equity cases, real estate

title disputes, or matters of eminent domain, false
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imprisonmenp,;malicioué prosécution, slander, and libel,
Criminal jurisdiction is granted in all misdemeanor
offenses committed within the county. They may also
conduct preliminary examinations on felony warrants,
issue arrest warrants in all criminal cases, issue
warrants for search and seizure, and set and admit to
bail except in capital offense cases. DMagistrates,
magistrate court clerks, and magistrate assistants all
have the authority to take affidavits or-depositions,
and acknowledgments of deeds.

All regulations governing procedures, continuances,
jury trials, subpoenas, appeals, records; and costs are
contained in House Bill 1087. Civil costs may be
collected in advance, but criminal costs may not,

Fines, forfeitures, and penalties collected in criminal
proceedings in a magistrate court are paid monthly to

the magistrate court clerk who then forwards the money

to the county sheriff, Costs collected in civil and
criminal actions are also paid monthly to the magistrate
coaurt clerk. The clerk deposits the costs into a

special oounty fund. This fund is created during each
fiscal year and may contain "a sum equal to ten thousand
dollars multiplied by the number of magistrates authorized

for each county."38 Any excess monies collected are to

381pid., S 50-3-4.
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be paid to the state. The magistrate court fund is to

be used to help defray the expense of bailiffs, process
services of the sheriff, office rental, telephones,

and utilities of magistrates' of fices, and other miscella-
neous expenses of 8 county's magistrate court,

The duties of a Virginia magistrate are some-
what limited, because he cannot try cases, either civil
or criminal. He can only exercise the powers listed
in the Code and then only in the judicial circuit
for which he has been appointed. Magistrates can issue
subpoenas and arrest and search warrants, admit persons
to bail or commit them to jail. Other powers include
issuing civil warrants directing a sheriff to summon
a defendant to the district court, administering oaths
and tak ing acknowledgments, and acting as a conservator
of the peace.

A system of substitute magistrates wes created
by the 1974 Virginia General fssembly and incorporated
in House Bill 458. Sometimes due to vacations, illness,
or death, magistrates are not available to serve in a
particular judicial district., At such times; substi-
tute magistrates can be appointed by the chief judge
of the circuit court. The Committee on District
Courts determines the number of substitute magistrates
to be appointed. These temporary magistrates have all

the powers and duties given to the regular magistrates.
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The term of office for the substitute mapiatrate is
specified at the time of appcintment, ant compensation
is on a per diem basis as established by the Committee
on District Courts.

West Virginia does not provide for rubstitute
magistrates. However, in special situations the Chief
Justice of the Supreme Court of Appeals or the circuit
judge or its chief judge if one existe, may arsign
a magistrate to cerve temporarily at locations other
than at the maristrate's regular office. These loca-
tions may either be in the same county as the one from
which the rmagistrate is elected or in any other county
within the judicial circuit. Terporary assignments
exceeding sixty days in a calemdar year cannot be made
without the transferred magistrate's aprrovel.

A particular feature of the Virpinia mapgistrate
laws is the continuing provision for epecial marirtrates,
These raglistrates can be aprointed by the chief circuit
judfe for four year terms. <Juslifications, powers,
and cuties are the rame ar those required of repulsr
ragistrates, If a cowrt violations bureau exists in
a city of ccunty,"then such special ragpistrates shall
be ecployces of such ccunty or city, for the purpose of

perforzing the cduties and functions of =uch tureau... .39

39izuee 1111 1166, op. zit., Chapter 4, S19.2-50.
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Special magistrates are treated as local government
employees and are paid salaries by the local governing
body. Collected fees are to be paid into the city or
county treasury and are to be used to pay the salaries
of the special magistrates. If a city or county is
served by a special magistrate, no régular magistrate
is appointed by the chief circuit judge for the same

area.

Conclusions

Both Virginia and Yest Virginia have recently
created magistrste court systems as successors to their
justice systems. It has been suggested that these
reforms came slowly because lawyers and judges, pro-
fessionals whose work is often based on precedent,
are involved ard because of the absence of an obvious
leader'.LPO If'ost branches of government have a specific
person or persons in charge. The executive branch
follows the chief executive, the legislature follows
whips, majority leaders, etc. However, the justices
of the peace lacked. such leadership and supervision.

As noted in Chapter 2, widespread reform of
the justice of the peace system began throughout the

nation in the 1960's and the 1970's. At that time a

hOFlowers, op. cit.
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general trend to upgrade the judicial process as a
whole occurred. Organizations such as the‘American
Bar Association, the American Judicature Society, and
the National Municipal League recommended that the
justice of the peace be abolished or reformed. Many
states realized that improvements should be made ard
took aprropriate action to amend their systems.

Changes in Virginia came about after much
research and study by judges, legislators, and justices
of the peace themselves. The Virginia laws regarding
justices of the peace were amended by statutes passed
by the General Assembly during a period of statewide
court reorganization. In West Virginia changes occurred
in response to complaints from citizens' groups,
suggestions from state agencies, and decisions from
the state Supreme Court of Appeals. The process of
revising the Vest Virginia laws was more complicated
than that which took place in Virginia. The-state
constitution had to first be amended so that the Legis-
lature could rewrite the lews dealing with justices of
the peace. Although there are variances in the civil
and criminal jurisdiction of the Virginia and West
Virginia magistrates, these newly established systems
are similar in many respects. The magistrates
in both states are now supervised, salaried, and

trained. Table 4L provides a comparison of the magistrate
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laws in Virginia amd VWest Virginia.

Abolishing the justice of the peace and

originating the magistrate courts presented a diffi-

cult task. However, the success or. failure of any

new system often depends not only upon its basic

structure, but also on the methods used in its imple-

mentation.

. TABLE 4

" A' COMPARISON OF VIRGINIA'S AND WEST VIRGINIA'S MAGISTRATE LAWS

Date of Passage:

VA.: March 20, 1973. W. Va.: March 13, 1976.

Effective Date:

VA.: 1-1-74. W. VA.: 1-1-~77.

Selection Method:

VA.: Appointed by chief circuit judge.
W. VA.: Elected in partisan elections.

Term of Office:

VA.: PFour years. W. VA.: Four years.

Number of VA.: Decided by Committee on District Courts.

Magistrates: W. VA.: Based on population of counties.

Qualifications: VA.: Must be U. S. citizen and reside in the
county or city for which appointed.

W. VA.: Must be 21 with a high school education
or equivalent and reside in the county
from which elected.

Training: VA.: Conferences held by Executive Secretary of
the Supreme Court, attendance not compulsory.

W. VA.: Conference held by Supreme Court of
Appeals, attendance compulsory.

Salaries: VA.: Established by Committee on District Courts.
. W. VA.: Established by law.
Supervision: VA.: Executive Secretary, chief circuit judge,
general district judge:

W. VA,: Supreme Court of Appeals, the Administra-~

tive Director, circuit judges.
Jurisdiction: VA.: Throughout judicial district.

W. VA.: Throughout county.

General Duties:

VA.: Issue subpoenas, arrest and search warrants,
admit to bail, commit to jail, administer
ocaths, take acknowledgments, act as.. ..
conservator of peace.

W. VA.: 1In civil cases not exceeding $15,000,
criminal jurisdiction in all misdemeanors,
conduct preliminary examinations in felony
warrants, issue arrest, search and seizure
warrants, set and admit bail except in
capital offenses, try limited civil and
criminal cases.
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CHAPTER 4
The Implementation of the Magistrate Systems

in Virginia and West Virginia

Implementation of the new magistrate systems
began in Virginia in 1974 and in West Virginia in 1977.
As might be expected, neither state has fully developed
all of the standard procedures to be followed by the |
mgistrates in their work. Virginia has the more
advanced methods of implementation, while West Virginia
has only a basic operational outline that has yet to be

actively persued,

Virginia

The task of making the Virginia magistrate
system work belongs in part to the Cffice of the
Executive Secretary of the Supreme Court. This office
was first established in 1952 and had a two-member
stéff. Today there are twenty-seven employees who
serve between 1350 and 1400 persons imvolved in the
judicial branch of state government. Included in this
group are the circuit couwrt judges, the district court
judges, magistrates, and all court personnel except
the circuit court clerks., The general duties of the

Executive Secretary are to "plan and project in matters
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concerning the state judiciary,"l so that the needs of
the citizens are adequately met.

The Committee on District Courts assists in
the administration of the magistrete system. Pro-
visions for this particular committee are found in the
state Code. Its membership is comvosed of the Chairmen
of both the House and Senate Courts of Justice Committees,
two menbers from each of tho se Committees, a general
district court judge,'a juvenile and domestic rela-
tions court judge; and a circuit court judge. Cne
function of the Committee on District Courts is to
prepare and maintain a salary schedule for the magis-
trates.

Zach year the Office of the Executive Secretary
of the Supreme Court prepares ard publishes an annuel
report on the workings and activities of the state
judicial system. A section devoted entirely to the
magistrates appeared for the first time in 1975. All
of the statistics for that year were supplied by the
magistrates in the Magistrate Quarterly Report, Hows=
ever, the Quarterly Report did not provide a uniform
method of recording data, and as a result discrepencies
appeared in the type and amount of information prepared

by each magistrate. To alleviate this problem, the

1state ment by Fred Hodnett, Jr., Assistant
Executive Secretary, Office of the Executive of the
Supreme Court, Richmond, Virginia, interview, December 2,

1976,
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Magistrate Log System was devised by the Committee on
District Courts and put into use in Janﬁary, 1976,

The log system is a rather formal method for
recording a magistrate's workload and "marks the beginning
of an organized professional approach to rendering
magistrate services."2 All persons serving as magis-
trates are required to complete both daily and weekly
logs, like those shown on the fdllowing two pages.

A clear, concise, and permanent record of all activi-

ties is provided through the listing in designated |

columns of '"the nature of the business transacted,”

"the number of processes issued," and "the amount

of monies ¢ollected." Other information placed on

the log sheets shows the length of time each magis-

trate spends in fulfilling his prescribed duties and

the mileage travelled in the performance of these duties.,
£ magistrate completes the righthand section

of the log sheet, or the tear-off as it is called,

and sends it to the chief magistrate of the district.

At that point, all of the information is summarized byb

the chief magistrate who then forwards a monthly report

to the Committee on District Courts. This procedure

allows the individual magistraste to retain data needed

“State of the Judiciary Report, Office of the
Executive OSecretary of the Supreme Court, Richmond,
Virginia, 1975, p. 212.
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for research and audits and also provides the chief
magistrate with the material necessary for arranging'
supervision, scheduling, and various ot her magisterial
services and functions.

VMagistrates governed by the state system serve
in twenty-eight of the thirty-one magistrate districts.
A map showing the state's magisterial districts appears
on the next page. Districts thirteen, seventeen, and
eighteen (the cities of Richmond, Arlington; and
Alexandria) are not part of the statewide magistrate
system, but have special magistrates who are paid by
the cities themselves. FallsChurch, Fairfax County,
and Fairfax City in district nineteen have special
magistrates, while Manassas; Manassas Park, and Prince
William, areas which are located in that same district,
participate in the state system,

The nunber of magistrates in each district
varies although the law reauires that at least-one
magistrate be appointed from each county or city’in
8 Jjudicial district. District fifteen has the largest
number of magistrates with thirty-six and district
thirty-one has the fewest with only four. Today there
are 426 magistrates authorized by the state system,
Originally only 384 magistrates were authorized by the
Committee on District Courts, but with the expiration

of the terms of the last fee paid justices of the peace
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in December, 1975, this number was increased to

compensate for the decrease in manpower.3
There are two types of magistrates within

the statewide system: full-time and part-time.,

Most magistrates serving in the cities and urbanized

areas are full-time and work a forty-hour week.

Magistrates operating in the rural county areas of

the state are part-time or "availability magistrates"h

who are on call during specific skcheduled hours, but

are not actual ly performing magisterial duties.
Approximatel y one year after the magistrate

laws became effective throughout Virginia, the

Committee on District Courts instituted & classifica-

tion system for the purpose of providing "a more uni-

form and objective procedure... in fixing salaries for

the magistrates."” This personnel salary scale was

devised after careful examinétion and study of the

magistrates' workload patterns. Six separate classifi-

cations were developed on the basis of the weekly

availability hours and activity hours or that time spent

in actual performance of magisterial duties. Part-time

availability magistrates are classified I, II, or III

and full-time magistrates are incorrorated in classifi-

31bid., p. 215.
by

odnett, op. cit.

’State of the Judiciary Report, op. cit., p. 211,



TABLE 5 99
NUMBER OF MAGISTRATES IN VIRGINIA BY CLASSIFICATIONG

1975
\ CHIEF
, MAGISTRATE
MAGI STRATE Total by

Diste I II III IV VvV VI I II District

1 8 1 9

2 12 1 13

3 5 1 6

L 11 1 12

5 1 5 3 1 10

6 7 11 2 1 21

7 5 1 6

8 L 1l 5

9 5 7 2 L 1 19
10 10 10 4 5 1 30
11 3 5 1 4 1 14
12 L 6 1 11
13 SFECIAL MAGISTRATE SYSTEM
14 9 1 10
15 13 4.1 17 1 36
16 10 1 10 L 1 26
17 SPECIAL MAGISTRATE SYSTEM
18 SPECIAL IMAGISTRATE SYSTEM

19% 2 7 1 10
20 3 2 L 1 10
21 1 1 2 3 1 1 9
22, . 2 L 1 4 1 12
23" 3 11 5 4 14
24 7 3 5 L 1 20
25 9 6 2 12 1 1 31
26 2 2 9 6 1 20
27 5 5 11 3 1 25
28 1 3 6 1 11
29 7 2 1 8 1 19
30 L 3 1 L 1 13
31 1 1 1 1 L
TOTAL

-~ BY 81 56 50 103 22 87 11 16 L26
CLASS

*Special magistrate system in Fairfax Co. and City;
Falls Church. State magistrate system in Prince
William Co., Manassas and Manassas Park.

*No Chief Magistrate, but do have a mggistrate
coordinator.

OIbid., p. 217.
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cations IV, V or VI. Chief magistrates are grouped
separately and may be categorized as chief magistrate
I or II.

Compensation for activity hours is figured at
a rate equal to the amount paid to the district court
clerk located in the same area in which the magistrate
serves. Availability hours are comverted to activity
hours with each availability hour equal to .03238 of
an activity hour. The lowest salary paid at present
is $1,337.00 for a part-time magistrate who receives
no insurance and retirement benefits. The highest
part-time salary with no benefits is $6;h79.00. A
regular full-time magistrate's salary is $14,445.00
plus benefits. Chief magistrates earn the largest
salaries as they have extra duties and more travelling
to do. In Virginia the highest salary possible is
that of a chief magistrate, classification II and is
$16,574.00 with benefits.’

According to the law, magistrates are supervised
within their districts by the chief judges of the cir-
cuit courts. However, if the circuit judge wishes to
do so, hebmay grant the supervisory position to the

chief judge of the general district court. Of the

7Hodnett, op. cit.



TABLE 6 101
NUMBER OF MAGISTRATES, TOTAL SALARY EXPENDITURES,
AND SbPERVISING JUDGES 8
FCR EACH MAGISTERIAL DIuTRICT IN VIRGINIA
NUMBER CF 1975 SAIAPY
MAGI STRATES EXPENDITURES* SUPERVISING
DISTRICT 1975 BY THE STATE JUDGE
1 9 .$41,000.00 General District
2 13 $1z,o 000,00 Circuit
3 6 f 66, ,000,00  General District
N 12 x112 OOO 00 Circuit
5 10 64 ,000,00 Circuit
6 21 §106 000,00 General District
7 6 66,000,000 General District
8 5 5 55, OOO 00 General District
9 19 L4 ,000,00 General District
10 30 62 ,000,00 Circuit
11 14 84 000,00 Circuit
12 11 ©82,000,00 Circuit
13 SPECIAL MAGISTRATE SYSTEN
14 10 118,000,00 General District
15 36 68, ,000.00 General District
16 26 9, ’000.,00 General District
17 SPECIAL MAGISTRATE SYSTEM
18 SPECIAL MAGISTRATE SYSTEN
19%* 10 § 83,000,00 Circuit
20 10 30,000,00 General District
21 9 i 39, OOO 00 General District
22 12 : 67 000,00 General District
23 14 88 000,00 General District
24 20 114, OOO 00 General District
25 31 116 ,000,00 Circuit
26 20 82 OOO 00 General District
27 25 10h €00, 00 General District
28 11 i L7, OOO 00 General District
29 19 6h 000,00 ‘Circuit
30 13 ' 36, OOO 00 General District
31 L $ 13, 000,00 Circuit
TOTAL 426 TCTAL $2,08h,000.00
*A11l salary expenditures are rounded off to the nearest
Lthousand.

Spec1al magistrates in Fairfax City-and County and Falls
Church.

8state of the Judiciary Report, op. cit.,

compiled from informstion on pp. 210 and 221,
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twenty -eight districts participating in the state
magistrate system, ten are supervised by the chief
circuit court judge and the remaining eighteen are
managed by the chief general district court judge.

The chief magistrates submit summarized reports
of work hours and transactions for all magistrates
serving within their districts to the Committee on
District Courts.v This material which appears in Table 7
(page 103)9 was compiled and included in the 1975

annual Report of the Judiciary. It should be noted

that magistrates in urban areas work in shifts in order
to maintain continuing office hours. On the other
hand, rural mgistrates work on an availability basis
and therefore do not have offices opened twenty-four
hours eaéh day .

State magistrates are assisted in the perfor-
mance of their duties by the Association of Magistrates
in Vifginia. This organization; formerly the Associa-
tion of Justices of the Peace ovairginia, has approxi-
mately 75% of eligible magistrates as members.lo
Its publications include manuals, newsletters, hand-

books, and code indexes. Presently the fssociation

is involved in writing new canons of ethics and conduct

9Ibid., p. R2%4.

10president's Newsletter, Virginia Magistrates
Association, December, 1976,




TABLE 7
SUMMARY OF ACTIVITY FOR VIRGINIA MAGIS'I'RATF..‘S9
1975
WORK HOURS PROCESSES ISSUED
Hrs. of  Hrs. of Arrest Search Bail Civil
District Duty Activity Warrants Summonses Warrants Bonds Committals  Warrants Total
1 7,298 7,298 2,972 5 76 2,589 - 8,359 14,001
2 28,117 27,312 9,486 449 502 3,839 2,271 11,261 27,808
3 14,254 14,254 7,959 -—- 368 4,626 1,664 13,104 27,721
4 21,407 21,407 39,247 405 554 11,448 - 27,966 79,620
5 34,617 11,795 6,092 6,518 184 7,540 1,853 3,654 25,841
6 104,521 32,012 14,962 655 126 14,030 2,045 490 32,308
7 9,236 9,236 16,529 2,095 812 9,201 8,428 17,398 54,463
8 9,231 9,232 13,373 1,641 275 6,079 611 12,018 33,997
9 124,295 12,923 4,241 14 121 2,247 1,015 3,321 10,959
10 109,732 13,260 6,736 742 83 4,744 2,115 2,719 17,139
11 78,108 18,056 11,128 600 120 5,606 3,346 283 21,083
12 18,731 - 12,707 - 7,767 48 85 5,483 2,342 -—— 15,725
13 SPECIAL MAGISTRA’I‘E SYSTEM ‘ , :
14 16,914 16,914 17,354 11,193 134 10,726 2,999 3,934 46,240
15 71,308 13,656 8,572 38 31 6,015 2,024 134 16,814
16 78,691 21,134 15,264 13,058 317 6,830 4,674 7,249 47,392
17 SPECIAL MAGISTRATE SYSTEM ' :
18 SPECIAL MAGISTRATE SYSTEM .
19% 15,508 15,508 11,638 55 41 12,985 2,790 814 28,323
20 16,788 6,104 3,108 110 38 1,431 1,023 - 5,710
21 26,422 14,141 7,253 1,840 49 4,080 2,861 3,573 19,656 .
22 25,991 16,641 7,942 2,081 158 4,866 5,257 6,659 26,963
23 24,935 16,282 13,628 1,530 128 8,520 10,401 —— 34,207
24 69,047 26,148 011,211 5,360 157 7,191 2,240 831 26,990
25 86,392 24,891 15,646 3,202 64 9,836 4,038 182 32,968
26 66,312 16,816 10,586 1,264 91 7,336 5,419 856 25,552
27 70;242 26,489 12,827 1,273 77 7,117 4,281 3,847 29,422
28 40,887 14,313 9,956 660 56 6,111 6,019 366 23,168
29 70,630 26,380 12,100 2,940 123 8,716 3,008 3,158 30,045
30 30,031 . 12,116 5,965 427 54 3,864 2,341 1,495 14,146
31 26,968 3,949 6,430 26 42 1,904 514 1 8,922
TOTAL 1,296,604 461,975 309,972 58,229 4,866 184,960 . 85,584 133,672 777,283

- *Nineteenth District has Spe01al Magistrate System in Fairfax County, Fairfax Clty and Falls

Church City.

Ny
C
\V]
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which they hope will eventually become part of the
Virginia Code,11 Perhaps the most important function
of the lLssociation is serving as liaison between the
magistrates and their administrative supervisors,

the Executive Secretary of the Supreme Court and the
" Committee on District Courts.

Working together the Association and the
Executive Secretary's Office are able to produce in-
formative and up-to-date training programs. Orienta-
tion manuals and eight hours of videotaped instruction
are .available for newly appointed magistrates. Con-
tinuing educaztion conferences are held twiée yearly for
all magistrates., Further assistance in providing
guidelines to magistrates is supplied by the Attorney
General's Office through a federally funded newsletter,

The Virginia lagistrate. Included in each monthly

bulletin are messages and opinions of the Attorney
General, nctices of meetings of interest, and informa-
tion on court cases of concern to the me gistrates,
Until now funds for implementing the magistrate
system in Virginia have been ‘readily availatle. The
General Assembly had granted the Executive Cecretary 38
sum sufficient budget so that an effective magisterial

program could te instituted. Now in compliance with

llstatement by David A. lyon, III, Secretary-
Treasurer, hcssociation of Magistrates of Virginia,
Petersburg, Virginia, interview, February 19, 1977.
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Governor Mills Godwin's directive, the budget must

be reduced by 5%.12 Such action will curtail the
experimentation that is often necessary in the develop-
ment of efficient procedures and practices within a

new system.

West Virginia

West Virginia's magisterial system began opera-
ting in January, 1977 when the newly elected magistrates
took office. Since that time some methods for developing
an organized and adequate system have been instituted.
Fortunately a few of the problems encountered by those
involved in implementation in Virginia were of no con-.
cern to the swervising authorities in West Virginia,
Salaries and the number of magistrates per county had
already been determined by the Legislature and had been
incorporated in the Magistrate Court Act, House Bill 1087.

Responsibility for implementation rests with
the Supreme Court of Appeals and its Administrative
Director. Their first major project was to prepare
a training course for the magistrates. A ten day pro -~

gram conducted by the American Academy of Judicial

leodnett, op. cit.



ki 106
2
=]
...
- 3-1«. 17 v SOAL { arnrrey
S LAY ~Z L Nezeay
e & ~L = p N
T-' ”‘3 ‘\“.m - u!:?:n mn.‘? .
R Y e @ i 211 Y 2
294 AN 20
- s‘.""‘.‘i eirren , L
ol 7\ 14/ /
6¢nm 13 ‘Gl 'v"-“ ~
' .Zf‘ Pocspnrag
T3S :
upee Al 5 L
30§ = P " Figure 4
-~ 21\ 10 J2 s
: - WEST VIRGINIA
wcreenn L CCUNTIES AND JUDICIAL CIRCUITS
8
CIRCUITS CCUNTIES AND NUMBER QOF AUTHORIZED MAGISTRATES
ist Brook(2), Hancock(3), Ohio(4)
2nd Marshalll3), Tyler(2}, Wetzel(2)
3rd Doddridge(Zs, Pleasants(2), Ritchie(2)
Lth Wirt(2), Wood (4)
5th Calhoun(2), Jackson(2), Roane(2)
6th Cabell(7)
7th Logan (3)
8th Y¥cDowell(4)
9th Mercer(4)
10th Raleigh(4)
11th Greenbrier(3), Lonroe(2), Summers(2),
Pocahontas{2) ;
12th Fayette(3)
13th Kanawha(1l0Q) :
14th Braxton(2), Clay(2), Gilmer(2), Webster(2)
15th Harrison(hs
16th Karion (4)
17th Monongalia (4)
18th Preston (2)
19th Barbour(2), Taylor(?2)
20th :andolph(2)
21st Grant (2), Mineral(2), Tucker(2)
22nd Hampshire(2), Hardy(2), Pendleton(2)
23rd and 31st Berkeley(3), Jeffersonz2), Morgan(2)
24th Wayne(3
25th Boone(2), lincoln(2)
20th Lewis(2), Upshur{2)
27th Wyoming(3)
28th Nicholas(2)
29th liason(2), Putnam(2)
30th Mingo(3)
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Education was held in Charleston after the November
election. The magistrates were given general informa-
tion about the duties and functions of the office

and were taught basic civil and criminal procedures.
Continuing education programs are required at least
once every two years, but the Administrative Director
plans to have yearly conferences,t3

A secord duty of the Administrative Director
is to premre and maintain an accurate payroll listing
for magistrates, magistrate couwrt clerks, and magistrate
assistants, All salaries are paid by the state on a
twice monthly basis. Magistrate personnel partici-
pate in the state's retirement and insurance programs.

Annual reports are to be compiled by each
mgistrate. These reports are to be submitted to the
Administrative Director on March 1 of every year. To
date a reporting procedure haé not been properly
established.

A magistrate in West Virginia can obtain
assistance from the chief magistrate of the county in
which he serves, from the circuit court judge or if
there is one the chief circuit court judge of the
judicial circuit in which the magistrate's county be-

longs, and from the Administrative Director's office.

13statement by Forest J. Bowman, Administrative
Director, Supreme Court of Appeals, Charleston, VWest
Virginia, interview, Januvary 14, 1977.
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Various manuals, as the Bench Book for Vest Virginia

Magistrates, the Manual of Evidence for West Virginia

Magistrates, and Rules of Civil Procedure for the

Magistrate Courts of West Virginia, have been pro-

vided to aid the magistrate in carrying out his
- duties properly. In addition tb these -publications,
each magistrate is lent a copy of the West Virginia
Code to keep in his local office.

West Virginia's magistrate system has not been
in effect long enough to have the specific problem
areas emphasized. The basic plan is to begin opera-
tion.and then to locate the weaknesses and correct
them., However, the Administrative Director of the
Supreme Court of Appeals sees two possible sources of
trouble, One is the lack of adequate personnel on
his seven member staff to oversee the system and to
handle all of t he necessary paperwork., A second
cause for concern is the lawmakers. - "There-is a tendency
on the part of the Legislature to tinker with a new
system before it has had time to be firmly established, "4
Already an exception has been made in the organiza-
tion of the magistrete system by permitting McDowell
County to elect four magistrate$. N

Although implementation began three years

1h1piqg,
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~earlier than in West Virginia, the Virginia magistrate
system is still in its beginning stages. Uorkable
methods of reporting activities, arranging salaries,
and providing training and assistance have been
developed. The biggest problem now concerns the
budget--what programs can be eliminated and in wﬁat
areas costs can te reduced.,

In toth states after the magistrate court
legislation was adopted, the difficult task of imple-
mentation remained. Virginia and West Virginie are
presently imvolved in instituting and developing
efficient, well-run, and effective magistrate systems,
By achieving these goals, both states hope to improve
the quality of the judicial process at the lowest
locai level.

CHAPTER 5

Conclusions of the Study

Throughout the United States the administra-
tion of justice at the local level has often been
accomplished by the institution known as the office
of the justice of the peace. Several states have
recently abolished this office and replaced it with
a magistrate system. This study has focused specifi-

cally on the &actions taken in this arez by the states
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of Virginia and West Virginia. By changing from
justices of the peace to magistrates both states were
attempting to provide their citizens with a more
effective judicial system. Therefore, the issue at
hand is to determine whether such goals were actually
achieved. Did the recent abolition of the Jjustice
of the peace systems and the creation of the magistrate
systems in Virginia and West Virginia result in a
more effective administration of justice at the local
level?

In order to judge the effectiveness of the
Jjustice and magistrate systems, certain determining
criteria have to be established. The basic criteria
used in this study are as follows:
Is the system organized and structured?
Is the system managed and maintained by
competent, qualified personnel?
Does the system provide fair and equitable
treatment for all involved?

By answering these three questions some judgments can
be made about the question of the effectiveness of
the systems implemented.

The justice of the peace system in Virginia

and West Virginia was unorganized and unstructured

and "mot really an integral part of the court syst.em...."l

The large number of justices serving in these two states

had no centralized authority to provide them with

lrario J. Falumbo, West Virginia Senate,
Charleston, West Virginia, correspondence with writer,
February 1l to March 1, 1977.
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necessary forms of aid and assistance. This lack of
supervision resulted in a lack of uniformity in the
methods used ty justices of the peace in the perfor-
mance of their duties. In addition "(N)o rules,
regulations or other judicial procedure governed
justices of the peace...."2
Persons serving as justices were untrained
and obtained their expertise through experience during
their terms of office. Educational programs were not
‘required by law, but conferences were sometimés held
under the auspices of the Minor Judiciary Association
of West Virginia, Inc., and the Association of Justices
of the Peace of Virginia, Although programs of interest
were presented, attendance at these sessions was poor.
The justice of the peace system did not provide
fair and equitable treatment for all pérsons involved.
Justices were compensated on a fee basis and were
paid only_fbr those warrants they issued. As a fesult,
"the justice of the peace went right along side the
policeman... ."3  Because Jjustices of the peace in
West Virginia could try certain civil and criminal
cases and conduct prel iminary hearings, the need for

competent personnel was perhaps greater than in

2Bench Book for Vest Virginia Magistrates,
Charleston, West Virgima, 1975.

3statement by David £. Lyon, III, Secretary-
Treasurer, hssociation of Magistrates of Virginis,
interview, February 19, 1977.
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Virginia, where justices had been prohibited from
trying cases since 1934 . However, laymen served as
justices and often were not impartial in deciding
cases "because they were the bill collectors of the
plaintiffs and the employees of the 1itigants."h
' The abolition of the justice of the peace
system in Virginia and West Virginia occurred after
much discussion and research. Professor Willard
Lorensen of West Virginia University College of Law
urged that any change in the system should not iegnore
"fthe good the JP does, the local knowledge he has,
and his flexibility.'"5 Virginie State Senator Williem
F. Parkerson, Jr. felt that the justice of the peace
served
an essential function in the judicial
process, having the duty of meking a deter-
mination as to the issuance or nonissuance
of 2 warrant... . The reason for going to
the new system was to remove an obvious
conflict of interest in the o0ld justice
of the peace system which depended upon
the issuance of a warrant for the justice
of the pe%ce to receive a fee for his
services.,
Although the magistrate replaced the justice of

the peace, the duties, functions, and responsitilities

of the of fice remained essentially the same in both

Lbstatement by Edwin Flowers, Justice of the
West Virginia Supreme Court of Appeals, interview,
April 23, 1976.

°Donald Dale Jackson, Judges (New York: Atheneum,
1974), p. 48,

64illiam F. Parkerson, Jr., Virginia-Senate,
Richmond, Virgini a, correspondence with the writer,
February 10 to February 21, 1977.
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Virginia and West Virginie. However, the change was
necessary, accordihg to Fred Hodnett, Jr.,'Assiétant
Secretary, Executive Secretary of the Supreme Court
of Virginia,

The stigma of the fee system is gone.

Through administrative controls, there is

now a handle on the system. The quality

of the magistrates can be upgraded through

gducation and the system also p%ys for

itself as revenue is collected.

The magistrate systems are highly structured
and well organized. Both Virginia and West Virginia
have definite magisterial districts. In Virginia
there are thirty-one such districts, while gach of
the fifty-five counties in West Virginia serves as a
magisterial district. Circuit court judges are granted
supérvisory powers over the magistrates serving in
districts within their particular circuits. The
number of authorized mag istrates is controlled by law
in West Virginia and by the Committee on District
Courts in Virginia. The general administration
of the mmgistrate system belongs to the Executive
Secretary of the Virginia Supreme Court of Appeals

and the Administrative Director of the West Virginie

Supreme Court.

7statement by Fred Hodnett, Jr., Assistant
Executive Secretary, Office of the Executive Secretary
of the Supreme Court, Richmond, Virginia, interview,
December 2, 1976.
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The personnel serving as magistrates whether
elected as in Wést Virginia or appointed as in Virginia
must attend.orientation programs and continuing educa-
tion conferences. West Virginia requires that all
persons qualifying as magistrates must have a high
school education or its equivalent. Some persons
involved in the operation of the magistrate system
in West Virginia are concerned about the lack of legal
training for magistrates; Forest J. Bowman, Adminis-
trative Director of the Supreme Court, feels that the
training sessions conducted this past November will be
of some help in aiding non-lawyer magistrates to
follow proper procedures in trying civil and criminal
cases. On the other hand, some persons, &s Darrell
McGraw, Justice of the VWest Virginie Supreme Court,
believe that use of lay magistrates is advantageous:

The lay magistrate is not trained ih

the heavily structured thought process

that often denies comfortable justice,

If justice is.not.comfortablg, then there

is really no justice at all,

No matter whet position one has concerning lay magis-
trates, the West Virginia educational system does

assist in providing more competent magistrates. In

Virginia the training programs have created a more

8Statement by Darrell McGraw, Justice of the
West Virginia Supreme Court of Appeals, interview,
January 14, 1977.
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professional and capable group of persons to issue
properly written warrantso9

’According to information collected in the
résearching}of this paper, mst individuals involved
believe that the magistrate system is more equitable
than the justice of the peace system ever was.
Various reasons were given for this belief, but none
could be confirmed by actual evidence. Justices of
the peace had not been required to maintain detailed
records of their activities, and the magistrate |
system has not yet produced enough specific data for
making such a determination. DNevertheless, it was
noted generally that with the abolition of the fee
system and with the establishment of compensation
by salary, magistrates are not as quick to write and
issue warrants. They are also more likely to be
impartial when hearing complaints and deciding cases,
as "the magistrste system on a selaried basis provided
for a great deal more objectivity... .m0

One of the more interesting aspects of this
study was the apparent lack of political infighting
among the various factions--legislators, judgés,

justices of the peace, and the generel nublic. In

Jctatement by Nathan H. Miller, Virginia Senate,
interview, February 15, 1977.

10Parkerson, on. cit.

——
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both Virginia and West Virginia in accordance with

the naﬁional trend, there'appeared to be a consensus
that change would be beneficial. No mention was made
by any persbn interviewed or contacted nor in any
article on the subject theat the justice of the

peace system should not be reformed., Furthermore,
only once was mention made conbrning dissension

among the legislators during the process of creating
the magistrate system. This occurred in West Virginia
duri ng the assigning of the authorized number of

magi strates per.county. In this particular instance,
the chairman of the Senate Finance Cormmittee used his
influence to obtain four father than three magistrates
for ¥cDowell County. Seemingly; it was of utmost
importance to the many persons involved that the
magistrate courts te of a high caliber for the "magis-
trate court is the only court that many...will
encounter during the oourse of their lifetime... ;"11
All indications are that the lawmakers, judges, and
‘magistrates in both Virginia and Vest Virgini a will
"provide continued interest in the judicial process
at this beginning level"12 and will continue to amend
and improve the system if necessary,

The basic retionale behind the abolition of

11Palumbo, op. cit.

lzParkerson, op. cit.
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the justice of the peace system and the creation of
the magistrate system was to provide & more effective
administration of justice at the local level, In
reality the ‘new magistrate systems in Virginia and
West Virginia have neither existed nor actually
operated for a sufficient length of time to gather
all data necessary for a final evaluation. However,
if judged by the three-fold criteria established by
the author of this paper, this goal has already bteen
achieved., 1In addition, in the theory and in the
writing of the new vmagistrate laws, the structure,
the organization, the supervision, amd the competence
of the system have been upgraded and imprcved., There-
fore, by considering all of the information available
at this time, it is my opinion that the establishment
of the magistrate system should result in a more

effective administration of justice at the local level.
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