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of contaminated sites by offering a variety of incentives such as
flexible remediation activities,338 liability releases339 and fi-
nancial incentives.3" The remediation standards that are es-
tablished in this Act apply to "any person who proposes or is
required to respond to the release of a regulated substance at a
site, and who wants to be eligible for cleanup liability protec-
tion."34' The Act establishes three basic remediation stan-
dards: a background standard;"' a statewide health stan-
dard;3" and a site-specific standard.3 " The participant's pub-
lic participation duties depend on the remediation standard that
the participant chooses to attain.

When either a background standard' or a statewide health
standard3" is selected for the remediation of the property,

PA. CONS. STAT. ANN. §§ 6027.1 to .14. Another establishes the "Industrial Sites En-
vironmental Assessment Fund" to provide grants for assessments in "distressed com-
munities." Industrial Sites Environmental Assessment Act, 35 PA. CONS. STAT. ANN.
§§ 6028.1 to .5.

338. The participant may choose to "attain compliance with one or more of the fol-
lowing environmental standards when conducting remediation activities: "(1) a back-
ground standard, (2) a statewide health standard, or (3) a site-specific standard." Id.
§ 6026.301.

339. Persons "demonstrating compliance with the environmental remediation stan-
dards . . . shall be relieved of further liability for the remediation of the site" under
state laws "for any contamination identified in reports submitted to and approved by
the department to demonstrate compliance with these standards and shall not be
subject to citizen suits or other contribution actions brought by responsible persons."
Id.

340. The Act establishes an "Industrial Sites Cleanup Fund" to provide financial
assistance in the form of grants and low-interest loans to "persons who did not cause
or contribute to the contamination on property used for industrial activity...." Id. §
6026.702.

341. Id. § 6026.301(a).
342. See id. § 6026.302.
343. See id. § 6026.303.
344. See id. § 6026.304.
345. The "background" standard is defined as "the concentration of a regulated

substance determined by appropriate statistical methods that is present at the site,
but is not related to the release of regulated substances at the site." Id. § 6026.103.
In other words, remediation in compliance with a background standard will "restore a
site to its condition before the contamination occurred." PENNSYLVANIA DEPARTMENT
OF ENvmONMENTAL PROTECTION, LAND RECYCLABLE PROGRAM FACT SHEET 2 (1995)
[hereinafter PDEP FACT SHEET 2].

346. The Act directs the Environmental Quality Board to establish statewide health
standards for each environmental medium within one year. 35 PA. CONS. STAT. ANN.
§ 6026.104(a). However, "certain standards, such as MCLs [maximum containment
levels], are [now] available for use under the statewide standard." PDEP FACT SHEET
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there is no requirement that the participant develop public
involvement opportunities in the remediation and reuse plans
for the site.' 7 The only public involvement obligation the par-
ticipant has is to publish a notice of intent to remediate (NIR)
the site,"' followed by a notice of the attainment of the rele-
vant standard after the remediation has been completed. 9

The NIR contains information pertaining to the site, the con-
tamination, "intended future use" of the site and the "proposed
remediation measures; 5 0 and the notice of attainment must
notify the public that a "final report demonstrating the attain-
ment" of the proposed standard has been submitted to the de-
partment.35' While the notices must be published in the area
newspaper, 52  there are no requirements regarding public
hearings, meetings, or even opportunities for the public to com-
ment on the proposed remediation standards.35 Even further,

2, supra note 345.
347. See 35 PA. CONS. STAT. ANN. §§ 6026.302 (stating remediation requirements

pursuant to background standards), 6026.303 (stating remediation requirements pursu-
ant to statewide health standards). Although the participant may be subject to certain
notice and review provisions, compare the requirement for the development of a "pub-
lic involvement plan," id. § 6026.304(o), pursuant to remediation in accordance with
site-specific remediation standards.

348. 35 PA. CONS. STAT. ANN. §§ 6026.302(e)(1) (NIR for background standard),
6026.303(h)(1) (NIR for statewide health standard).

349. Id. §§ 6026.302(e)(2) (notice of attainment for background standard),
6026.303(h)(2) (notice of attainment for statewide health standard).

350. Id. § 6026.302(e)(1)(i) (NIR for background standard), 6026.303(h)(1)(i) (NIR for
statewide health standard).

351. Id. §§ 6026.302(e)(2) (notice of attainment for background standard),
6026.303(h)(2) (notice of attainment for statewide health standard).

352. Id. §§ 6026.302(e)(1)(ii) (publication of the NIR for background standard),
6026.302(e)(2) (publication of notice of attainment for background standard),
6026.303(h)(1)(ii) (publication of the NIR for statewide health standard), 6026.303(h)(2)
(publication of notice of attainment for statewide health standard).

Although there are certain notice and review provisions regarding submissions
of the plans to the department and its publication in the "Pennsylvania Bulletin," id.
§§ 6026.302(e)(1)(ii) (publication of the NIR in the Pennsylvania Bulletin for back-
ground standard), 6026.302(e)(2) (publication of the notice of attainment in the Penn-
sylvania Bulletin for background standard), 6026.303(h)(1)(i) (publication of NIR in the
Pennsylvania Bulletin for statewide health standard), 6026.303(h)(2) (publication of
notice of attainment in the Pennsylvania Bulletin for statewide health standard), the
present focus is limited to opportunities for "public" participation.

353. See id. §§ 6026.302(e) (notice and review provisions for background standard),
6026.303(h) (notice and review provisions for statewide health standard). Compare the
requirement for the development of a "public involvement plan," id. § 6026.304(o),
pursuant to remediation with site-specific remediation standards. See infra notes 359-
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the participant is exempt from these minimal notice require-
ments if a final report demonstrating the attainment of either
the background or statewide health standard is "submitted to
the department within ninety days of the release.""

Plans for public involvement "potentially" become much more
detailed when site-specific standards355 are selected for the
remediation of property, or when the site qualifies as a "Special
Industrial Area."35 In either case, in addition to the publica-
tion of the NIR in the area newspaper,357 a thirty day com-
ment period follows during which the municipality has the
opportunity to request the initiation of certain community in-
volvement activities.5 ' If the municipality makes this request,
then the participant must develop a "public involvement plan,"
which will involve the public in the "remediation and reuse
plans for the site."359 Specifically, the plans should afford the
public the opportunity to become involved not only in the de-
velopment and review of the relevant work plans, but also in
reports that the participant is required to submit in connection
with the remediation of a site in accordance with one of these
standards."'

62 and accompanying text.
354. 35 PA. CONS. STAT. ANN. §§ 6026.302(e)(4) (notice exemption for background

standard), 6026.303(h)(4) (notice exemption for statewide health standard).
355. The level of remediation required for a "site-specific standard" is based on a

"site-specific risk assessment so that any substantial present or probable future risk
to human health and the environment is eliminated or reduced to protective levels
based upon the present or currently planned future use of the property." Id. §
6026.301(a)(3).

356. A site qualifies as a "special industrial area" when there is "no financially
viable responsible person to clean up contamination," or when the land is "located
within [an] enterprise zone[]" designated by the Department of Community Affairs. Id.
§ 6026.305(a). In fact, the cleanup liabilities for persons undertaking remediation in a
special industrial area are limited to the "remediation of any immediate, direct or
imminent threats to public health or the environment." Id. § 6026.502(b)(1).

357. See id. §§ 6026.304(n)(1)(i) (publication of the NIR for site-specific standard),
6026.305(c)(1) (publication of the NIR for special industrial areas).

358. Id. §§ 6026.304(n)(1)(ii) (comment period for site-specific standard),
6026.305(c)(2) (comment period for special industrial areas).

359. Id. §§ 6026.304(o) (request for community involvement for site-specific stan-
dard), 6026.305(c)(2) (request for community involvement for special industrial areas).

360. If a site-specific standard is selected, the community involvement plan must
include the public in the "development and review of the remedial investigation re-
port, risk assessment report, cleanup plan and final report." Id. § 6026.304(o). If the
participant is remediating a special industrial site, then the plans for public involve-
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The Act sets forth a list of activities that the participant may
wish to include in the development of such public involvement
plans.36' The recommended activities include: more intensive
notification efforts; meetings and consultation efforts with mem-
bers of the community; the designation of a convenient place for
document overview along with a single contact person to an-
swer questions; and the actual formation of a community group
for the solicitation of comments on the plans and reports. 62

Whenever each report or plan for remediation pursuant to a
site-specific standard is submitted to the department, the par-
ticipant must attach the public comments that were generated
as a result of the public involvement plan, along with the
participant's responses to these comments.363 The participant
must then publish a summary of these reports and plans for
remediation in the newspaper, thus providing notice that the

ment are to include the public in the development of the "baseline environmental
report" which describes the "proposed remediation measures to be undertaken" at a
special industrial site. Id. § 6026.305(b). A difference from the site-specific standard is
that with a special industrial site, the participant is "only responsible for remediation
of any immediate, direct or imminent threats to public health or the environment,"
id. § 6026.502(b), and thus the departmental review is relevant to the determination
of "whether the report adequately identifies the environmental hazards and risks
posed by the site." Id. § 6026.305(d).

361. Preceding the list of suggested activities is the statement: 'Depending on the
site involved, measures may include. . . ." Id. § 6026.304(o) (emphasis added). Section
305 on special industrial areas states: "I]f requested by the municipality, the person
undertaking the remediation shall develop and implement a public involvement pro-
gram plan which meets the requirements of section 304(o)." Id. § 6026.305(c)(2). Here-
inafter, § 304(o) will be cited in reference to both site-specific standards and special
industrial areas with regard to the requirements for a public involvement plan.

362. Id. § 6026.304(o). The specific list of suggested activities includes:
[Tiechniques such as developing a proactive community information and
consultation program that includes door step notice of activities related to
remediation, public meetings and roundtable discussions, convenient loca-
tions where documents related to a remediation can be made available to
the public and designating a single contact person to whom community
residents can ask questions; the formation of a community-based group
which is used to solicit suggestions and comments on the various reports
required by this section; and if needed, the retention of trained, indepen-
dent third parties to facilitate meetings and discussions and perform
mediation services.

Id.
363. Id. § 6026.304(n)(2)(i). The participant also has the option to submit the reme-

dial investigation report, risk assessment report and cleanup plan simultaneously to
the Department for review. Id. § 6026.304(n)(3).
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participant has submitted them to the department.3" Finally,
after the participant completes the remediation of the property
in accordance with these reports and plans, the participant
must publish a summary of the final report in the newspaper,
providing notice that the final report demonstrating attainment
has been submitted to the department. 6

Whenever a completed environmental report is submitted to
the department in connection with the remediation of a special
industrial site,366 the department must consider all comments
received as a result of the public involvement plan. 67 The
consideration of public comments is necessary to assist the de-
partment in the determination of "whether the report adequate-
ly identifies the environmental hazards and risks posed by the
site.

,"368

Pennsylvania's statute is commendable because it sets forth
some innovative opportunities for public participation. In fact,
the legislation even states that, in regard to the development of
a public involvement plan, "persons undertaking remediation
are encouraged to develop a proactive approach to working with
the municipality in developing and implementing remediation
and reuse plans."369 Further, all reports and notices "required
to be submitted to implement the provisions of this act
shall .. . include[] a plain language description of the informa-
tion included in the report in order to enhance the opportunity
for public involvement and understanding of the remediation
process."37° However, even though the legislation itself, and
not only the guidance documents, provide opportunities for pub-
lic participation,37' the legislation is still replete with too

364. Id. § 6026.304(n)(2)(i).
365. Id.
366. See supra note 360 (discussing reporting requirements for special industrial

sites).
367. 35 PA. CONS. STAT. ANN. § 6026.305(d).
368. Id.
369. Id. §§ 6026.304(n)(1)(ii) (site-specific involvement), 6026.305(c)(2) (special indus-

trial site involvement).
370. Id. § 6026.901.
371. See supra notes 331-36 and accompanying text on the "dangers" that Indiana's

original voluntary remediation program presented by providing for public involvement
opportunities in guidance documents.
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many potential "loopholes" through which any "real" public in-
volvement could be limited.

First, the obligation for participants to develop public involve-
ment plans will only arise upon the remediation of property
pursuant to site-specific standards, or when the site is designat-
ed as a "special industrial area."372 Therefore, the opportunity
for public involvement only arises in limited circumstances. One
rationale for limiting public involvement to certain remedial
efforts may be that remediation in accordance with a back-
ground level or a statewide health standard is based upon cer-
tain pre-determined cleanup levels,373 whereas remediation in
accordance with a site-specific standard is "based on the con-
taminants, exposures and conditions unique to that site."374

Further, the developer of a special industrial site is only re-
sponsible for "remediation of any immediate, direct or imminent
threats to public health or the environment... which would
prevent the property from being occupied for its intended pur-
pose."37 Thus, since the remediation of a special industrial
site or remediation under a site-specific standard may potential-

372. See supra notes 345-68 and accompanying text and compare notice and review
provisions pursuant to background standards and statewide health standards versus
the notice and review provisions pursuant to site-specific standards and special indus-
trial sites.

373. When the participant remediates pursuant to a background standard, the per-
son must attain the "background for each regulated substance in each environmental
medium." 35 PA. CONS. STAT. ANN. § 6026.302(a). Similarly, when the participant
remediates pursuant to a statewide health standard, the person must attain the
"Statewide health standards for regulated substances for each environmental medium."
Id. § 6026.303(a).

374. PENNSYLVANiA DEPARTMENT OF ENVIRONMENTAL PROTECTION, LAND RECYCLING
PROGRAM FACT SHEET 6: CLEANUPS USING SITE SPECIFIC STANDARDS (1995).

375. 35 PA. CONS. STAT. ANN. § 6026.502(b)(1).
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ly allow for more "flexibility,"376 the public is afforded a great-
er role in the determination of these standards.

However, even if the participant remediates the property
pursuant to the less flexible standards,377 there might still be
a role for the public to comment upon these remediation activi-
ties. For example, relevant comments could be solicited from
the public regarding the information the participant presents in
the NIR, such as the site description, the intended future use,
and the actual remediation measures that will be used.378

However, the participant can essentially preclude the public
from active oversight and participation in these procedures.
Furthermore, many of the activities suggested in the develop-
ment of a public involvement plan should be basic requirements
of any program involving the remediation of contaminated
property. For example, every program should include the desig-
nation of a "convenient location[] where documents related to
remediation can be made available to the public," and the des-
ignation of a "single contact person to whom community resi-
dents can ask questions."79

Second, even when the participant is remediating a special
industrial site or pursuant to site-specific standards, the partici-
pant is not required to develop a public involvement plan un-
less the municipality makes a request "to be involved in the
remediation and reuse plans for the site."38

" Thus, it is within
the discretion of the municipality, whether the participant has

376. For example, in the attainment of either a background or statewide health
standard, "institutional controls such as fencing and land use restrictions on a site"
are prohibited. Id. §§ 6026.302(b)(4) (prohibition of institutional controls for back-
ground attainment), 6026.303(e)(3) (prohibition of institutional controls for statewide
health standard attainment). However, a "combination of remediation activities" may
be used for attainment of a site-specific standard, such as "treatment, removal, engi-
neering or institutional controls and can include innovative or other demonstrated
measures." Id. § 6026.304(i). Similarly, redevelopers of special industrial sites may
use methods of cleanup involving "treatment, storage, containment or control meth-
ods." PENNSYLVANIA DEPARTMENT OF ENVIRONMENTAL PROTECTION, LAND RECYCLING
PROGRAM FACT SHEET 7: SPECIAL INDUSTRIAL AREAS (1995).

377. Less flexible standards include background or statewide health standards.
378. 35 PA_ CONS. STAT. ANN. §§ 6026.302(e)(1)(i) (NIR for background standard),

6026.303(h)(1)(i) (NIR for statewide health standard).
379. Id. § 6026.304(o).
380. Id. §§ 6026.304(n)(1)(ii) (municipality request for site-specific standard),

6026.305(c)(2) (municipality request for special industrial sites).
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this obligation. The danger here is that without a basic man-
date for a pro-active approach to community involvement, the
public might not even be aware that these remedial activities
are being administered in the first place. Further, if the munic-
ipality does submit a request, the types of public involvement
opportunities which will be provided are basically within the
discretion of the participant.38' While the legislation provides
a framework for public involvement activities,"2 employment
of these activities is discretionary, and the participant may
include such measures, "depending on the site involved.""
There is no affirmative obligation for specific involvement activ-
ities that the participant must develop. Although this provides
flexibility and efficiency, since different communities will exhibit
different levels of interest, this structure fails to provide the
public with minimal guarantees of certain, specific involvement
opportunities.

Finally, even when public comments are received in conjunc-
tion with the development of a public involvement plan, there
is no obligation that these comments be reflected in the final
reports or plans.3 ' Although the participant has the duty to
submit to the department all comments received,3" it is ulti-
mately within the discretion of the department whether the
plan or report contains any "deficiencies."386

IV. PUBLIC PARTICIPATION PROPOSALS FOR VOLUNTARY
REMEDIATION PROGRAMS

When considering proposals for effective public participation
provisions in voluntary remediation programs, it is important to

381. Preceding the list of suggested activities is the statement: "Depending on the
site involved, measures may include . . . " Id. § 6026.304(o) (emphasis added).

382. See supra note 362 (listing of suggested activities in connection with a public
involvement plan).

383. 35 PA. CONS. STAT. ANN. § 6026.304(o).
384. See id. §§ 6026.304(n)(2)(i) (duties of departmental review for site-specific

standards), 6026.305(d)(duties of departmental review for special industrial sites).
385. Id. §§ 6026.304(n)(2)(i) (submittal of comments for site-specific standards),

6026.305(d) (submittal of comments for special industrial sites).
386. Id. §§ 6026.304(n)(2)(ii) (final departmental review for site-specific standards),

6026.305(d) (final departmental review for special industrial sites).
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recognize that requirements which are too strong or burden-
some to the participant could ultimately be detrimental to the
community. Since the remediation of the contaminated property
at issue is voluntary, the participant who has to continuously
"bargain" with the public in order to proceed might be discour-
aged from initiating the cleanup of a site. The participant is
encouraged to take part in the voluntary remediation program
because of the possibilities for faster and less expensive clean-
ups, not by delays and potential lawsuits. Therefore, if the
community shares the goal of encouraging the cleanup of con-
taminated properties that might not otherwise take place, it is
important for any proposal to balance the ideal of broad public
participation with realistic expectations of ultimate effective-
ness.

The proposals advanced below address the minimum require-
ments that should be included in every state's voluntary
remediation program. Proposals which might be considered too
radical, such as community veto powers, are not included. In-
stead, these proposals primarily involve pro-active education
and reciprocal communication. These recommendations are
interrelated and incorporate the basic notion of the opportunity
for personal choice. It is further noted that these proposals
should be integrated into the particular state's law. It is not
sufficient that opportunities for public participation be denoted
in the state's guidance documents, to be modified at the
agency's discretion.

A. Promoting Educational Opportunities

The cornerstone of every proposal that advocates effective
public participation should be focused on the promotion of a
well-informed community. A community that is unaware or ill-
informed about facts, issues, and alternatives is effectively ex-
cluded from the process. A well-informed public is especially
important in the voluntary remediation context, since it is the
community's health and environment that are at stake. There-
fore, the participant, along with the state agency administering
the voluntary remediation program, should have certain manda-
tory duties that promote the dissemination of information to the
community.

564 [Vol. 30:499
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Many states provide the public with the opportunity to
comment on issues surrounding the participant's plans to
remediate a site. 8v However, providing the public with this
opportunity is futile if the public is unaware or does not under-
stand all of the issues involved in the remediation process.
Without opportunities for education, the community cannot par-
ticipate fully and effectively during comment periods."
Virginia's Governor George Allen, in reference to the comment
period during the agency rulemaking process, stated that "citi-
zens with constructive comments have the opportunity to partic-
ipate fully... ." ' Further, Governor Allen directed that agen-
cies assure this opportunity for full participation by the "inclu-
sion of changes suggested by reasonable, cogent, and persuasive
comments.""'0 This is directly analogous to the concerns dur-
ing any comment period, because only reasonable, cogent, and
persuasive comments will be recognized.

Not only is education important to the public, but a pro-ac-
tive approach can benefit the participant as well. Any disparity
"between agency and public perception of the nature of environ-
mental risk and of environmental protection priorities"39' may
engender public distrust and rejection of a redevelopment pro-
ject, which could lead to active community opposition and even
permanent delays for the participant.92 However, if the public

387. See, e.g., IND. CODE § 13-7-8.9-15(b) (1996) (thirty day comment period follow-
ing notice of proposed voluntary remediation work plan); 35 PA. CONS. STAT. ANN. §
6026.304(n)(1)(ii) (1995) (thirty day comment period following notice of intent to
remediate).

388. The community's access to the decision-making process is valuable "only if
those who were formerly excluded are capable of translating that access into thought-
ful articulation of community concerns and meaningful suggestions for change.
Thoughtful suggestions can only be advanced if the affected communities have the
information necessary to ensure a full understanding of the problem." Gerald Torres,
Environmental Burdens and Democratic Justice, 21 FORDHAM URB. L.J. 431, 455
(1994).

389. Va. Exec. Order No. 13, at 2 (1994) (emphasis added).
390. Id.
391. Richard J. Lazarus, The Tragedy of Distrust in the Implementation of Federal

Environmental Law, 54 LAW & CONTEMP. PROBS. 311, 372 (1991).
392. "Developers that have invested resources in redeveloping a brownfield must

take care to maintain adequate lines of communication with community leaders to
ensure that local dissatisfaction with the project does not result in additional layers
of requirements that discourage development." Grayson and Palmer, supra note 23, at
10,340.
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is educated about the precautionary measures involved in the
remediation process 9 ' and understands the implications of not
remediating the site, the community becomes more likely to
accept, and even support, the remediation activities. Further,
once the public is adequately informed about the issues in-
volved in the remediation process, the participant "will receive
valuable information and comments from affected communi-
ties. 394

The public must be adequately informed in order to make
meaningful comments on the remediation plan. However, the
participant should not carry this burden alone. Instead, the
remediator should work in coordination with the state agency to
promote education in the community. In fact, one of the purpos-
es for the creation of the Virginia Department of Environmental
Quality was to "provide increased opportunities for public edu-
cation programs on environmental issues."95 In order to do
this, the DEQ has the general power to "initiate and supervise
programs designed to educate citizens on ecology, pollution and
its control, technology and its relationship to environmental
problems."396 Thus, the promotion of educational opportunities
should not be the sole duty of the participant.

1. Promoting Awareness and Providing Opportunities

It is important for the participant to include a community
relations plan (CRP) as a part of the proposed work plan when
the participant publishes its initial notice of intent to remediate
a site. As in Indiana, voluntary remediation laws should re-
quire that the proposed plans be available for public review in
"at least one public library in a county affected by the work
plan."97 The participant should formulate the CRP through
the same community-specific investigations and considerations

393. "Community involvement in brownfields initiatives is crucial so that local
residents understand the environmental issues and the actions being taken to mini-
mize or eliminate any potential risks." Id.

394. Torres, supra note 90, at 455.
395. VA. CODE ANN. § 10.1-1183(7) (Michie 1993).
396. Id. § 10.1-1186(7).
397. IND. CODE § 13-7-8.9-15(b) (1996).

566 [Vol. 30:499
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that are recommended in the EPA's CRP outline. 98 For exam-
ple, the CRP should contain a list of community contacts and
resources, and solid plans for community relations activities
based upon the results of the investigations into the
community's background. 99 In addition, it is important that
the CRP "designate a contact person ... to respond to citizens'
requests for information, answer their questions, and address
their concerns on any aspect of the cleanup process." ° How-
ever, the CRP should contain more than just current plans for
community relations activities. The CRP should also contain a
list of every possible opportunity for public education.

It is proposed that this particular section of the CRP should
be separated from the rest of the plan as a "List of Educational
Opportunities." This section should include a specific, detailed
list of issues that could be the subject of possible meetings or
roundtable discussions. Issues on this list should include:4 '

1) Contamination: What is the particular contaminant at the
site, what are its characteristics, and what is the extent of the
contamination?

2) Exposure Pathways: How are they identified and what are
the resulting risks?

3) Communicating the Risk: How does the participant con-
duct risk assessments and what does this mean?

4) Controlling the Risk: How does the participant determine
an "acceptable risk," and what would be a worst case scenario?

5) Developing a Work Plan: Why is the participant proposing
this particular remedial action work plan and what will it en-
tail?

398. EPA HANDBOOK, supra note 306, app. B, at B-i; see supra notes 308-21 and
accompanying text on components of a CRP.

399. EPA HANDBOOK, supra note 306, app. B, at B-4.
400. CRP OUTLINE, supra note 305, at A3; see supra notes 308-21 and accompa-

nying text on components of a CRP.
401. The following questions were composed as a result of the review that was

initiated on the components involved in the voluntary remediation programs of Virgin-
ia, Indiana and Pennsylvania. See EPA HANDBOOK, supra note 306, at ch. 9 (high-
lighting issues that are significant in communicating risk to the public).
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6) Future Use: What will be the future use of the site and
what opportunities does this prevent or provide?

7) Communicating the Alternatives: How would a different
cleanup standard or work plan alter certain risks to the com-
munity, and what do these alternatives entail? (Including the
alternative of taking no action).

8) Health and Safety Plans: How does the participant ensure
the health and safety of the surrounding community both dur-
ing and after the remediation?

9) Monitoring and Oversight: How are the participant's activi-
ties monitored during the remediation of the property?

10) Demonstration of Completion and Review: How does the
participant ensure attainment of the remediation standard, and
what is the review process?

This list is not exhaustive by any means. In fact, every pro-
cedure or issue that is relevant to the remediation of contami-
nated sites should be included on this list of possible education-
al opportunities. However, if a particular issue on the list is
completely inapplicable to the remedial activities for a particu-
lar site, then the participant should state the reason it does not
apply. This list does not reveal immediate commitments for the
participant. Instead, the purpose of listing these opportunities
at the time of the initial publication of the intent to remediate
is to raise the community's awareness of the issues involved,
and to suggest a variety of activities that the community might
consider and request of the participant.

Although some of this information can be found in the work
plan itself, it will likely be presented in a technically complex
manner. It would be advisable to require the participant to
prepare separate, readable fact sheets on each of these issues
as well. At the bottom of each fact sheet, there should be the
name of the appropriate contact person with a telephone num-
ber where this person can be reached. This would give the
public the opportunity to exhaust all of the other possible
sources of information before proceeding to the next step.
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2. Providing the Opportunity for Choice

Every state should require at least thirty days for a public
comment period subsequent to the publication of the notice of
intent to remediate a site. This would give the public thirty
days to review the proposed work plan, which should contain
the CRP as well. During this review, the public would become
aware of the issues involved through the simultaneous exami-
nation of the List of Educational Opportunities. The public
would also have the opportunity to review fact sheets and com-
municate with the designated contact people regarding their
unanswered questions. However, these efforts might not be
enough to promote a well-informed public. The public may not
be fully confident or satisfied with their own understanding of
the materials. The public may be interested in learning more
about these issues, but may not know what questions to ask.
Therefore, the public should have the opportunity to participate
in a structured learning environment with the participant and
other community members. Besides the opportunity to learn
directly from the participant, the members of the community
can learn from each other as well by listening to other ques-
tions and concerns.

Therefore, during this comment period, if the participant
receives at least five requests pertaining to any of the listed
educational opportunities, it should be mandatory that the
participant schedule at least one meeting to be held for the
purpose of educating the public. The participant should not only
have the duty of providing personal notice of the time, date and
place of the meeting to the persons who submitted these re-
quests, but also this information should be published in the
local newspaper as well. During the meeting, if issues remain
unresolved, and if at least five people request the opportunity
for additional meetings, it should be the participant's duty to
schedule a series of educational meetings. Notification of such
additional meetings should also be published in the newspaper.

This is where coordination with the state agency may become
essential. Although the participant should have the duty of
coordinating the first meeting, if additional meetings are re-
quested, then the state agency should provide some assistance.

1996] 569



UNIVERSITY OF RICHMOND LAW REVIEW

The participant will have knowledge from the initial meeting
about what issues concern the community and what questions
remain unanswered. Thus, the participant should thereafter
consult with the agency in order to formulate a cooperative
plan for the additional series of educational meetings. Both the
participant and the agency should pool together their resources
in order to provide adequate responses to the public's inquiries.

Technical complexity of the issues should not relieve the
participant or the agency from the responsibility to adequately
inform the public. There are many strategies and techniques
that the participant can use to reduce this complexity in a
satisfactory manner for the community. For example, if the
community was interested in risk assessment issues, the EPA's
Community Relations Handbook details certain risk communica-
tion activities that provide "practical guidance on how to dis-
cuss technical issues with the public and address their con-
cerns."4"2 Besides highlighting the issues that should be com-
municated to the public, such as the methods of risk determina-
tion and the uncertainties involved, this useful resource also
illustrates specific communication techniques."' For example,
according to the EPA, one of the most effective strategies to
help the public understand risk issues is known as "risk
comparisons."4"' By comparing the differences between the
possible and future risks, it is more likely that the public's
actual perception of the risk will be enhanced." 5 Not only
should the public have the right to know and understand these
risks, but also open communication will benefit the participant
because credibility and trust will increase, and the likelihood of
future conflict will decrease. °5

402. EPA HANDBOOK, supra note 306, at 83.
403. See id. at ch. 9.
404. Id. at 87.
405. Id. at 88.
406. See supra notes 391-94 and accompanying text on benefits of promoting edu-

cational opportunities.
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B. Reciprocal Communication

During the comment period, the participant may receive
comments in addition to the requests for public educational
opportunities. Therefore, it is necessary to address the duties
that the participant should have regarding the response to
these comments.

Not only should the participant consider the comments re-
ceived, but the participant should also have an obligation to
respond to these comments as well. The response should con-
tain either an explanation of how the work plan has been modi-
fied as a result of the comment, or an explanation of why the
work plan was not modified as a result of the comment. At the
end of the comment period, the participant should compile all of
the comments and responses and place copies of these com-
ments and responses in the local library for review. The
participant's initial notification that solicited these comments
from the community should inform the public of this procedure.

C. Summary of Proposals

Each of these proposals should be incorporated into every
states' voluntary remediation program. By imposing a legal
duty on the participant to provide educational opportunities and
to engage in reciprocal communication, this will guarantee some
minimal public involvement opportunities and reduce the possi-
bility that agencies will exercise their discretion with "adapt-
able" guidance documents.

Imposing upon the participant an affirmative duty to provide
and notify the community of educational opportunities will also
reduce some of the discretion usually afforded to the participant
in the realm of involvement obligations. For example, as illus-
trated in the Indiana and Pennsylvania programs, although the
participant was provided with a list of possible involvement or
relations activities, it remained basically within the
participant's discretion to decide exactly which activity would be
initiated."° However, the above proposals not only require the

407. See supra parts HlIA (discussing Indiana's public involvement opportunities,
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participant to list specific opportunities that are available, but
the public will actually be provided with some minimal guaran-
tee that the participant will initiate a specific activity within
the public's discretion."' Therefore, under these proposals the
public has the opportunity to make a choice.

Additionally, these proposals promote public involvement in a
non-threatening manner to the participant. There is no require-
ment that the public actually accept the workplans, or that the
workplans even reflect the public's concerns. However, these
proposals do raise the public's awareness of the issues involved
in the first place, and give the public the opportunity to in-
crease their understanding of these issues. This is important
because only with an adequate understanding of the issues can
the public be empowered to make constructive comments and
well-informed decisions.

V. CONCLUSION

Voluntary remediation programs provide innovative ways to
approach unaddressed problems at contaminated sites. Howev-
er, the public should not be isolated from participation in the
administration of these programs because it is their environ-
ment and their community that will be affected.

It could be months before the Notice of Public Comment for
the voluntary remediation programs is published in Virginia.
However, by promoting awareness now about how the system
works and what public involvement opportunities are available,
the public could have a substantial impact on how this program
will be administered in the future. Awareness is key to any
opportunity for public involvement. That is why education and
communication serve as the foundation for the proposals in this
article. Without awareness of the issues that surround the
voluntary remediation of property, the public has no meaningful
opportunity to become involved, even if such an opportunity

III.B (discussing Pennsylvania's public involvement opportunities).
408. The opportunity for community involvement is within the discretion of the

public since an educational meeting must be held upon the receipt of five requests
from the public. See supra part IV.A.2.
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existed. Without awareness, the public is necessarily isolated
from the process.

Stacie A. Craddock




