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1. Iniroduction ;
This chapter covers energy law, which focuses on the production, distribution; \
aservation, and development of energy resources. State and federal energy laws!
. regulations are designed to keep prices to consumers down (particularly in
win energy industries which state and federal governments monitor to keep
markets as competitive as possible) and to address economic, environmental, %nd

- The UDRP has one added adva
© a court of mutual jurisdiction located

egistrar (provided the domain-name holdat
_eement to that jurisdiction for co -
sing from the use of the domain name) -
5 shc?wn for the registration of the dom -
he time the complaint is submitted ”3;;1
at least a subset of court’ s of com;eten:

ntage the

stional security issues.
Energy sources consist of two groups: nonrenewable (sources used and

epleted over time) and renewable (sources replenished in a short period of time).
foday, the United States gets most of its energy from nonrenewable energy sources,
which include fossil fuels—oil, natural gas, and coal. Renewable energy sources
include solar energy, which comes from the sun and can be turned into electricity
ind heat, wind, geothermal energy from inside the earth, biomass from plants, and
hydropower and ocean energy from water. Electricity generation and transportation
ccount for a large share of the primary energy consumption in the U.S. The fuel
mix is different for these two end uses: coal, natural gas, and nuclear power make
gp the majority of electricity generation, while gasoline and other petroleum
products continue to power most transportation uses. The subject of energy law
focuses on laws and regulations affecting all of these energy resources and end uses.

It is an exciting time to study energy law in the U.S.. Rapidly fluctuating oil
prices have focused public attention on American dependence on imported oil and
techniques for curbing consumption of petroleum. With competition increasingly
taking the place of government laws and policies in many energy sectors, the state
and federal regulatory environment for the electricity, natural gas, and other
industries is changing rapidly. In recent years, the intersection between environmental
and energy law has attracted increased attention, as the climate change debate has
brought a national discussion of changing the energy sources used to generate
electricity and power transportation and curbing our wasteful energy habits. Since
1973, the average amount of electricity each American uses has tripled, so there are
many opportunities to improve the efficiency of the system and reduce energy: tise.
However, there is no 'one solution to U.S. energy issues, and most policymakers
(including President Obama) call for a sustained effort on a variety of fronts to
diversify our energy sources and to improve our existing system”s performance.

public policy choices and goals, the |

principles sufficiently general al;d robi“tf
thle public policy concerns motivating ths~
ation. There is story, probably apocryphale
logy (MIT), famous American school o%
does not immediately install sidewalks—
down the grass, and only then followin
nd staff does install sidewalks, Governmenf
ould follow the “MIT” model. Modem
crafted to first do no harm. Regulators
e disorder in the marketplace, and not
that markets and private ordering of the
he law provides an optimal solution. B
a .neW technplogy are known and .it iz
gslatures may avoid inefficient over- or
| mo? tisks destroying the benefits of the
he inventors of the technology may not
- problem and may even ¢xacerbate: the
anty corresponding public benefit, Ofien
ustry .regulate itself under the threat of
here is no one simple solution to the
1e existing intellectual property regime,

pusistently either maximize the benefits
inologies.

A. What Is Energy Law?
Laws and regulations involving the production and distribution “of “energy

1 University of Richmond School of Law, Richmond, VA, USA, jeisen@richmond.edu:
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resources have existed for well over one hundred years in the U.S.. Until the 1970 « i
: petroleum and called for “energy independes

these laws focused on economic regulation. The dominant model of energy law wa

. - G . . of i 1 broad than it did in -
regulation of public wuzility industries made up of companies that served a public of its petroleum from abr

energy at home to meet domestic needs is fu
Arab oil embargo.
Since the 1970s, there have been nun

interest, such as electric and gas companies. The central question during this time
was whether companies that produced and distributed energy rescurces should
operate with government ovessight to ensure that they served the public interest, or v ) .
whether they should be allowed to operate in an unregulated market. k changed this outcome. -Howeve.r, in much
relatively low and supplies plentiful, so deve

Economists believed that some regulation of public utilities was necessary ' e
- back seat to other concerns. This in turn le

because most energy industries can have natural monopolies, where a single
laws enacted. Unfortunately, good proposals

result 1s that ideas that might lead to a compr
“onored, missed or deliberately blocked,

company can exploit the energy resource at a lower average cost than two or more
companies. There is a substantial body of literature on the economic case for

regulating natural monopolies. Public utility regulation tock place mostly at the
& & P & regu P i veterans of the oil and automobile industries.’

An example of the U.S.” lack of con
legislation to increase fuel economy standar

statc level, where administrative agencies known as public utility commissions
(PUCs) regulated energy companies” rates and services. Regulation was designed to
guard against monopolistic abuses.

“° b2 114
S . Corporate Average Fuel Economy,” or “C.
A second historical component of U.S. energy law is natural resources law P & ¥

that govern the granting and regulation of rights to produce minerals and othe 1 rds were proposed throughout the 192
Congress. A recent amendment finally passe
through ‘the year 2020 to 35 miles per gallor
2009 increasing these numbers still further,
cconomy of the U.S. fleet well behind its «
Another example is that laws to encourag
vehicles, have not been widely adopted. At
drivers continue to rely on gasoline-power
efficient than they were in 1985.

U.S. oil prices have at times exceeded $
much as $4 per gallon. Although Americans
high gas costs are still a shock to many

natural resources in the U.S. and abroad. For example, a web of state and federl
laws governs the structure of leases for the extraction of oil and gas. The law
relating to production of individual energy resources are often the subjects 0
tocused study in the law school curriculum. A school may offer a course in Oil and
Gas Law, or one in Mining Law, for example.

Beginning in the 1970s, three major trends broadened modern energy law
beyond its narrower base in public utility and natural resources laws.

1. Supply and Demand Fluctuations, and Clamor for an “Energy Policy”
In 1972, Americans paid an average price of $0.36 for a gallon of regul
gasoline. This changed virtually ovemight with the Arab oil embargo of 1973,
which caused shortages and higher prices at the pump. Another supply shortage I
1979 caused further economic hardship in the U.S. As a result of these even
Americans demanded a national “energy policy.” The 1970s saw the Departme

vehicles. The higher prices of petroleum |
S\lfprise given that, since the 1970s, there ha
adverse consequences of Americans’ overco
once again attracting popular attention, the
What to do. Should there be increased of
tcologically sensitive Arctic National W
development of alternatives to gasoline-pow
construction of public transit, higher fiel eco;
of the above? Americans continue to disagre

Predicting the ultimate national response to |
ticky at begt.

of Energy’ s creation and the enactment of several major energy laws, but
comprehensive laws or energy policy emerged.

This discussion also set a tone for decades to come. Popular attention to th
need for energy laws tends to increase and decrease cyclically in direct relationshi
to. public perceptions about energy supplies and prices. When prices are high
shortages exist, there is a public clamor to do something, and the result is often
law tailored to U.S. needs in the short term. On the whole, energy laws
policies have failed to meet many goals first articulated in the 1970s, most nomb
that of reducing American dependence on foreign oil. For the past several dec34¢
environmentalists, governmental officials, public interest organizations, and pOﬁﬁfl-
from both political parties have cautioned against America’ s increasing appefite

-

1 Nel.son D. Schwartz, Asleep at the Spigot, N.Y. TIMES, I
‘~nytlmes.com/2008/07/06/business/060i1.html)4
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me hundred years in the U.S.. Until the 197y
lation. The dominant model of energy lyy,
s made up of companies that served a py
panies. The central question during this ¢
ced and distributed Cnergy resources shg
 ensure that they served the public terest o
erate 1n an unregulated market, ’

regulation of public utilities was necess

have natural monopolies, where 4 sin

iroleumn and called for “energy independence.” The United States imports more
its petroleum from abroad than it did in 1970, so the goal of producing enough
ergy at home to meet domestic needs is further off than it was at the time of the

sb oil embargo.
Since the 1970s, there have been numerous proposals that might well have

changed this outcome. However, in much of the 1980s and 1990s, prices were
relatively low and supplies plentiful, so developing a national energy policy took a
back seat to other concerns. This in turn led to difficulties in getting appropriate
Jaws enacted. Unfortunately, good proposals also met fierce political resistance. The
result is that ideas that might lead to a comprehensive energy policy have often been

“onored, missed or deliberately blocked, according to analysts, politicians and
1

irce at 2 lower average cost than two gr mbr
ody of literature on the economic case fg

utility regulation took place mostly a¢ thé
ncies known as public wtility commissio‘

yeterans of the oil and automobile industries.”
An example of the U.S.” lack of comprehensive energy laws is the fate of
Jegislation to increase fuel economy standards for the automotive fleet (known as
“Corporate Average Fuel Economy,” or “CAFE” standards). Bills to increase these
standards were proposed throughout the 1990s, but each failed to advance through
 Congress. A recent amendment finally passed and increased the standards gradually
through the year 2020 to 35 miles per gallon. Two federal agencies issued a rule in
2009 increasing these numbers still further, but this gain would still leave the fuel
economy of the U.S. fleet well behind its counterparts in Europe and elsewhere.
Another example is that laws to encourage new technologies, such as electric
vehicles, have not been widely adopted. At present, the vast majority of American
drivers continue to rely on gasoline-powered vehicles that are not much more

or the extraction of oil and gas. The laws

energy resources are often the subjects of

lum. A school may offer a course in O and
ample.

ajor trends broadened modern energy law
and natural resources laws,

efficient than they were in 1985.

U.S. oil prices have at times exceeded $100 a barrel and gasoline has sold for as
much as $4 per gallon. Although Americans pay less than those in other countries,
high gas costs are still a shock to many Americans who purchased inefficient
vehicles. The higher prices of petroleum products should not have come as a
surprise given that, since the 1970s, there have been numerous warnings about the
adverse consequences of Americans’ overconsumption of oil. With energy policy
once again attracting popular attention, there is considerable disagreement over
what to do. Should there be increased offshore drilling for oil, drilling in the
ccologically sensitive Arctic National Wildlife Refuge, rapid research and
development of alternatives to gasoline-powered vehicles, increased funding and
construction of public transit, higher fuel economy standards for new vehicles, or all
of the above? Americans continue to disagree about the merits of these ideas, and
predicting the ultimate national response to higher petroleum prices and demand is

tricky at best.

and Clamor for an “Energy Policy”
age price of $0.36 for a gallon of regular
ight with the Arab oil embargo of 1973
es at the pump. Another supply shortage in

p in the U.S. As a result of these events
policy.”

The 1970s saw the Department |
ent of several major energy laws, but no
erged. ’

decades to come. Popular attention to the‘;
ind decrease cyclically in direct relationship
plies and prices. When prices are high or
to do something, and the result is often 2
¢ term. On the whole, energy laws and
first articulated in the 1970s, most notably
n foreign oil. For the past several decades,
public interest organizations, and politicians
d against America’s increasing appetite for

T Nelson D. Schwartz, Asleep at the Spigot, N.Y. TIMES, July 6, 2008 at sec. 3, p. 6 (available at http://www.
nytimes.com/2008/07/06/business/060il.html). ‘
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2. Energy Law Intersects with Environmental Law

Beginning in the 1970s, the modern environmental movement, with it
emphasis on conservation of resources and pollution control, brought Americans 5
fuller sense of society” s responsibility for protecting the environment. Writers such
as Garrett Hardin, who described the famous “tragedy of the commons”' resource
paradigm, brought attention to the need for sustainable development of resources
rather than unchecked extraction. As Americans demanded cleaner air and water,
environmental laws had a dramatic impact on the energy sector. Energy extraction
and use is responsible for a large share of environmental degradation, and
environmental issues have become central to any study of energy law.

The federal and state environmental laws developed since the 1970s have had a
profound impact on the extraction, production and distribution of ENEergy resources.
These laws include the federal Clean Air Act, Clean Water Act, Resource
Conservation and Recovery Act, and numerous others administered by the
Environmental Protection Agency, together with regulations that build on these
statutes, and parallel state and local laws. Environmental laws have affected pollution
emissions by energy facilities and controlled siting and operations of new and
existing facilities. Other laws developed specifically to apply to energy industries
(such as the Energy Policy Acts of 1992 and 2005 and the Energy Independence
and Security Act of 2007) are not typically thought of as “environmental” laws.
However, these laws often have an explicit environmental focus of their own. For
example, federal policies promoting the use of renewable resources over polluting
fossil fuel resources are usually found in energy policy acts.

The debate over narional energy policy is likely to continue to feature sharp
debate between advocates of increasing use of fossil fuels and those who propose
addressing global warming through a transformation to a new clean-energy and
post-carbon economy. As a result of all this activity, public awareness of the
environmental impacts of the energy sector is likely to increase over time.

(where one company controlled the entir

separate businesses. This created competition -
from resource extraction to production to comst
of deregulation, aims to increase market
expensive, more reliable energy. “Restructurin
state and federal government oversight contis
Reestructuring of the natural gas industs
with direction from the Federal Energy
federal agency with jurisdiction over the inc
largely deregulated, but FERC retains
transformation of the electric utility industr
to a partially deregulated industry began ir
natural gas was ongoing, but it has been far
natural gas industry.

In summary, energy law in the U.S. is
natural resources laws, public utility laws, a
policies govern the extraction, production,
resources. As individual energy industries as
of energy laws was on correcting abuses of t
that justification for regulation remains s
environmental and other matters. Laws tailc
natural gas, and electricity) were develot
between laws or coordination, with the
electricity restructuring regulation being a so

B. Energy Laws, Agencies, and Juris
Energy laws include the following type

1. Federal statutes and regulations adr
(especially the Federal Energy Reg
agencies.

Until the 1930s, the federal government |
ndustries, with the states being the primary
19305 and early 1940s, the federal gove
Ieoulations governing energy industries. Or
the 1935 expansion of the Federal Power A
In 1920 and gave greatly expanded regulator
Federal Power Commission. Another New
Authority Act, created a federally owned c
fontrol, electricity generaticn, fertilizer man
In the Tennessee Valley. Today, the TVA
Provider of electricity.

3. Movement toward Market-Based Mechanisms for Regulating Energy Industries

The third major trend in energy law and policy has taken place in roughly the
past 20 years as several energy industries have moved away from the natural
monopoly structure toward market-based mechanisms and increased competition.
This movement challenged the underpinnings of the traditional model of regulating
energy industries as natural monopolies. It required the development of a new
system of regulation that frequently went beyond the narrow context of traditional
public utility law.

Laws encouraging restructuring brought about an era of dramatic transformation
of the natural gas and electric utility industries. Vertically integrated power companics

1 Garrett Hardin, The Tragedy of the Commons, 162 SCIENCE 1243 (1968) (available at http://wwwstor
org/stable/1724745).
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(where one company controlled the entire supply chain) began to: break up “into

separate businesses. This created competition at most steps of the energy supply chain,
resource extraction to production to consumption. Restructuring, like other forms
of deregulation, aims to increase market competition to bring consumers less
expensive, more reliable energy. “Reestructuring” is not “deregulation”; in restructuring,
sate and federal government oversight continue to play important roles. ‘

Restructuring of the natural gas industry began to take shape in the mid-1980s
with direction from the Federal Energy Regulatory Commission (FERC), the

 federal agency with jurisdiction over the industry. Today, the natural gas industry is

Jargely deregulated, but FERC retains considerable regulatory powers.. The
mansformation of the electric utility industry from a regulated monopoly structure
to a partially deregulated industry began in the early 1990s after restructuring in
matural gas was ongoing, but it has been far less successful than restructuring in the
aatural gas industry.

In summary, energy law in the U.S. is a unigue hybrid of three types of laws:
natural resources laws, public utility laws, and environmental laws. These laws and
policies govern the extraction, production, transmission and distribution of energy
sesources. As individual energy industries arose, grew, and matured, the first focus
of energy laws was on correcting abuses of the market by specific producers. Today,
that justification for regulation remains strong, but is joined by concemns for
environmental and other matters. Laws tailored to each specific industry (oil, coal,
matural gas, and electricity) were developed scparately. There is little overlap
between laws or coordination, with the similarities between natural gas and

electricity restructuring regulation being a somewhat notable exception.

B. Energy Laws, Agencies, and Jurisdiction
Energy laws include the following types of laws:

1. Federal siatutes and regulations administered by the Department of Energy
(especially the Federal Energy Regulatory Commission) and other federal
agencies.

Untl the 1930s, the federal government played a minimal role in regulating energy
industries, with the states being the primary regulators. During the New Deal of the
1930s and ecarly 1940s, the federal government began to enact statutes and
regulations governing energy industries. One landmark statute of this time period,
the 1935 expansion of the Federal Power Act, broadened a limited law first enacted
in 1920 and gave greatly expanded regulatory powers to an existing federal agency, the
Federal Power Commission. Another New Deal statute, the Tennessee Valley
Authority Act, created a federally owned corporation to provide navigation, flood
control, electricity generation, fertilizer manufacturing, and economic -development
in the Tennessee Valley. Today, the TVA is the nation’ s largest publicly-owned
provider of electricity. ‘
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The energy crises of the 1970s prompted the federal government to create a
more centralized regulatory framework for energy industries, compared to the
piecemeal framework of the previous decades. In 1977, the Department of Energy
Organization Act establiskied the federal Department of Energy (IDoE). The Federal
Energy Regulatory Commission (FERC) was established within the DoE and took
on the functions of several agencies, including the Federal Power Commission.
FERC is an independent regulatory agency that oversees the natural gas, oil, and
electricity markets in the U.S. FERC only regulates the transmission and sale of
natural gas and electricity in inferstate commerce, which means transactions that
cross state lines. Transactions that arise wholly within the borders of one state. are
subject to regulation by state PUCs. FERC also issues licenses for hydroeleciric
plants, and addresses environmental matters that affect industries under its
jurisdiction.

filure to comply with reclamation requiren

sovern how these agency proceedings take

APA contains rules relevant to formal adju

procedures and other means of trying th
courtroom.

2. State laws and regulations, including

The Constitutional foundation for state

to the early years of the U.S. In the famous

1JS. Supreme Court rejected a challenge
authority) issued by Massachusetts to 2 bri
second bridge over the Charles River in clc
chartered by the state. The message of Char
confer privileges on monopoly companies,

Some federal agencies with regulatory powers over energy industries are not
based within the DoE. The nuclear power industry is regulated by the Nuclear
Regulatory Commission (NRC), another independent regulatory agency. The
NRC issues construction permits and operating licenses for nuclear power plants. lis
mission s to protect the public health and safety at nuclear plants. As noted above,
the Environmental Protection Agency (EPA) administers environmental statutes and
regulations and has a major regulatory role in energy industries. A number of
agencies within the Department of the Interior (Dol) also have jurisdiction over
particular aspects of the energy sector. ‘

prvileges to suit changing times.

In the equally famous 1876 case of Mu
held that states could regulate businesses “aff
laim that regulating grain warehouses in ¢

taking” of private property without just c
ossible for states to regulate public utilities
ate reculation to come into existence.

States typically granted exclusive fr:
istribute electricity within state borders.
anchises (as in Charles River Bridge) bec
stablish separate administrative agencies, |

A wide variety of federal statutes play central roles in energy law. These
include (among many others) the Federal Power Act, Natural Gas Act, and
Interstate Commerce Act, which give regulatory powers to FER.C over electricity,
natural gas, and oil shipments by pipelines. In addition to these federal statutes,
several laws enacted in the past two decades attempted to create comprehensive
national energy policies. These include the Energy Policy Act of 1992, the Energy
Policy Act of 2005, and the Energy Independence and Security Act of 2007. These
statutes are lengthy and their provisions affect every energy industry. The provisions

ic, gas, light, telephone, and/or railroac
OI state to state (to take just a few exam
alifornia . Public  Utilities Commission,
Sinmission), but most have similar powers 2

of these statutes, among others, include sections promoting conservation and grant

. . PUCs operate under state statutes |
and tax incentives for development of renewable and non-renewable . enet anch; . « . .
‘ . . ) i lichises, “issue “certificates of public con
resources. While these laws fall short of creating a comprehensive energy pohc

o ) Perating licenses), and regulate rates and ot
their impacts are far-reaching.

I electric utility proposes to increase the r
ypically must apply to the state PUC for -
deral energy agencies, PUCs are also adn
“Sponsibilities assigned to them under stat
“Mparable to the APA,? and regulations an

The federal agencies that regulate energy industries are administrative agenc
squect to the federal Administrative, Procedure Act (APA) and court decisio’
interpreting the APA. An agency’ s own statutes or regulations can requs
additional administrative processes. The principal functions of administrative agencie
are adjudication (deciding the rights and responsibilities of an individual litigant 9
class of litigants) and rulemaking (implementing broad pelicies). An example of a il
would be the procedures under SMCRA to be undertaken to reclaim a miné

- arles River Bridge v. Warren Bridge, 36 U.S. (11 Pet.).
example of adjudication would be a trial-like proceeding against a mine operator

nn v linois, 94 U.S. 113 (1876).
& e.g, California Administrative Procedure Act, CAL.
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prompted the federal government to create 1
ork for energy industries, compared to the
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C) was established within the DoE and took
- including the Federal Power Commniissioy,
gency that oversees the natural gas, oil, and

only regulates the transmission and sale of
fe commerce, which means transactions that
e wholly within the borders of one state are
FERC also issues licenses for hydroelectric

matters that affect industries under its

pilure to comply with reclamation requirements. The APA and relevant case law
govern how these agency proceedings take place. For example, section 554 of the
APA contains rules relevant to formal adjudications, requiring discovery, trial-like
Pmcedures and other means of trying the case similar to those used in the

courtroom.

2. State laws and regulations, including those administered by PUCs.

The Constitutional foundation for state regulation of public utilities goes back
o the early years of the U.S. In the famous Charles River Bridge case of 1837, the
U.S. Supreme Court rejected a challenge to a charter (governmental grant of
suthority) issued by Massachusetts to a bridge company that intended to build a
second bridge over the Charles River in close proximity to an existing bridge also
chartered by the state. The message of Charles River Bridge was that a state could

latory powers over energy industries are not Y . i i
confer privileges on monopoly companies, but could also adjust their grants of

power industry is regulated by the Nuclear
other independent regulatory agency. The
perating licenses for nuclear power plants. Its
and safety at nuclear plants. As noted above
(EPA) administers environmental statutes angi

role in energy industries. A number of
¢ Interior (Dol) also have jurisdiction over

privileges to suit changing times.

In the equally famous 1876 case of Munn v. Ilinois,” the U.S. Supreme Court
held that states could regulate businesses “affected with a public interest,” rejecting a
caim that regulating grain warehouses in Chicago, Illinois was an impermissible
“taking” of private property without just compensation. Munn v. Hlinois made it
possible for states to regulate public utilities, but it took many years thercafter for
state regulation to come into existence.
States typically granted exclusive franchises to utilities to transmit and
distribute electricity within state borders. When direct legislative regulation of
fanchises (as in Charles River Bridge) became too cumbersome, states began to
establish separate administrative agencies, known as public utility comimissions
(PUCs). By the 1920s, most states had administrative agencies that regulated
electric, gas, light, telephone, and/or railroad companies. The names of PUCs vary
from state to state (to take just a few examples, the Texas Railroad Commission,
California Public Utilities Commission, and Virginia State Corporation
Commission), but most have similar powers and fanctions.
PUCs operate under state statutes that grant them authority to create
franchises, issue “certificates of public convenience and necessity” (CPCNs, or
operating licenses), and regulate rates and other terms of service. As an example, if
an clectric utility proposes to increase the rates it charges residential customers, it
typically must apply to the state PUC for approval of the rate increase. Like the
federal energy agencies, PUCs are also administrative agencies, with powers and
responsibilitics assigned to them under state administrative law statutes that are
comparable to the APA,” and regulations and case law implementing these statutes.

es play central roles in energy law. These
ederal Power Act, Natural Gas Act; and
egulatory powers to FERC over electricity,
elines. In addition to these federal statutes,
decades attempted to create comprehensive
the Energy Policy Act of 1992, the Enerpy
lependence and Security Act of 2007. These
affect every energy industry. The provisions
sections promoting conservation and grants
of renewable and non-renewable energy
of creating a comprehensive energy policy,

energy industries are administrative agencies
Procedure Act (APA) and court decisions
own statutes or regulations can require
principal functions of administrative agencies
responsibilities of an individual litigant or |
enting broad policies). An example of a rule
to be undertaken to rechim a mine. An
al-like proceeding against 2 mine operator for

i

1 Charles River Bridge v. Warren Bridge, 36 U.S. (11 Pet.) 420 (1837).

2 Viumn v. Illinois, 94 U.S. 113 (1876).
3 See, e.g., California Administrative Procedure Act, CAL. GOV’ T CODE § 11340 to 11365 (West 2008).




180  Perspectives on American Law

6

For example, a state statute may provide procedures that a utility company must yse

regulate interstate sales of electricity, i
in submitting its application for a rate increase.

justification. Congress responded to this de
which (among other functions) gave the f
the “sale of electric energy at wholesale in
State and federal courts often hear cases involving challenges to the decisions _ The” Commerce Clause has also
of agencies that regulate utility industries. Some significant cases of recent years, dormant™ component that bars state
including several major decisions of the United States Supreme Court, haye companies over out-of-state entities. A sta
involved energy industries. that allowed only wind power developers
there. Another important Constitutional p
Clause (stating that federal law takes preced

3. State and federal court decisions

The availability and scope of Judicial review are usually prescribed by the APA
and comparable state laws.

Certain categories of agency actions are reviewable,
while others are not. For example, an agency action must typically be a final action
to be reviewed, not a preliminary or intermediate action. A final rule is reviewable;
a proposed rule is not. Plaintifs must also satisfy threshold
court will hear a case challenging an administrative agency’

II. Traditional Principles of Utilid

Challenges to Government Regul
The traditional justification for pu
businesses, such as electric and gas compar
acted in the public interest by providing .
unchecked by government regulation, th
monopoly position to set and obtain prices
this because the large amounts of capital
difficult, if not impossible, for other com
company has built an electricity transmis:
Hansmitting electricity is less than that of
own network to serve customers. The r
companies could charge was that they had 2
area at “just and reasonable” rates by virtue

requirements before 2

s decision. One of these
Is standing. Not everycne who wants to sue an agency may do so, and a litigant

desiring to challenge an agency decision must demonstrate that it is an
plaintiff. This has been the subject of a number of recent Supreme
including Massachusetts v. EPA, the noted climate change case.'

State and federal courts make their decisions according to a number of legal
constraints. First, and most important, are the Limitations imposed by the 1S
Constitution. In energy law, the Constitution’ s Commerce Clause (and “dormant”
Commerce Clause) > and Takings Clause ® have been the subject of significant
decisions that explore the boundaries between federal and state jurisdiction over
energy industries, the states” powers to regulate in-state businesses to the
disadvantage of out-of-state businesses, and the government’ s power to take private .
property or regulate it in a way that diminishes its value. : (dght to operate) from the govemment.

The Commerce Clause gives Congress, and therefore the federal government, the In retum for the exclusive franchise, st

power to regulate commerce with foreign nations, among the states (that I, basic means:
commerce crossing state lines)

appropriate

Court decisions,

,» and with Native American tribes. It has been
especially important in energy law, because energy resources are often produced i
one state and distributed in another through regional or national networks such s
natural gas pipelines and electricity transmission grids. For this reason, the federal
government has considerable power over the entire system of extracting, producing,
transmitting, and distributing energy resources, although in practice it often shares
Jurisdiction with state PUCs. The Supreme Court has confirmed this power 11 4

number of decisions. In a 1927 case, Public Utilities Commission of Rhode Island V.
Attleboro Steam and Electric Co.,

(1) Assigning specific areas in which
territories, through issuance of license
(2) Regulating utilities’ rates, usualiy by |
praceeding in which a ulility applies 1
rates it charges te consumers. The pre
by state administrative law. The PUC
fo it by a statutory provision that requ
rate requested is “just and reasonable,”
request.

(3) Setting standards of service.

4) Reviewing capital expenditures.

(5) Determining whether 3 utility could abe

* the Supreme Court limited states’ power ©

-
1 Massachusetts v. EPA., 127 8. Ct. 1438 (2007).
2U.S. Const. art. I, §8,cl3.

3U.8. Const. amend. V (*

LI6Usc 824,
4273U.S. 83 (1927).

) . .
or shall private property be taken for public use, without just compensation.”)
™ P prop P ! P 5. Const. art, VI, ¢1.2.
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- procedures. that a utility company must ye regulate interstate sales of electricity, invoking the Commerce Clause as the
justification. Congress responded to this decision by creating the Federal Power Act,
which (among other functions) gave the federal government regulatory power over
the “sale of electric energy at wholesale in interstate commerce.”

The Commierce Clause has also been interpreted by courts to have a
“Jormant” component that bars state regulatory activities favoring in-state
companies over out-of-state entities. A state, for example, could not enact a statute
that allowed only wind power developers based in that state to sell electric power
there. Another important Constitutional provision in energy law is the Supremacy
Clause (stating that federal law takes precedence over state law on the same subject).”

_rease.

- cases involving challenges to the decisions

ies. Some significant cases of recent years
.
the United States Supreme Court, have

al review are usually prescribed by the APA
tegories of agency actions are reviewable,
gency action must typically be a final action
ermediate action. A final rule is reviewable:

I, Traditional Principles of Utility Rate Regulation and Contemporary
Challenges to Government Regulation
The traditional justification for public utility regulation was that some
businesses, such as electric and gas companies, telephone companies, and railroads,
acted in the public interest by providing an essential service to the public. If left
unchecked by government regulation, these firms would exercise their natural
monopoly position to set and obtain prices above fair market prices. They could do
this because the large amounts of capital required to enter the market made it
difficult, if not impossible, for other companies to provide the service. Once a
company has built an electricity transmission network, for example, its cost of
transmitting electricity is less than that of a company that would have to build its

also satisfy threshold requirements before 4

inistrative agency’ s decision. One of thes
o sue an agency may do so, and a litigant

1 must demonstrate that it is an approprate

wwimber of recent Supreme Court decisions.

ed climate change case.’
r decisions according to a number of legil
are the limitations imposed by the US§
tion” s Commerce Clause (and “dormant’

e’ have been the subject of significant .

own network to serve customers. The rationale for regulating the prices these
companies could charge was that they had a duty to serve all customers in a specific
area at “just and reasonable” rates by virtue of their grant of an exclusive franchise

hetween federal and state jurisdiction over

5 to regulate in-state businesses to the

nd the government’ s power to take private |
(right to operate) from the government.

In return for the exclusive franchise, states control public utilities through five

nishes its value.

ess, and therefore the federal government, the
reign nations, among the states (that is basic means:

ith Native American tribes. It has been

(1) Assigning specific areas in which the utilities operate exclusively, or
territories, through issuance of licenses (CPCNs.)

(2) Regulating utiliies’ rates, usually by means of rafe cases. A rate case is a
proceeding in which a utility applies to a state PUC for an increase in ‘the
rates it charges to consumers. The proceeding, as noted above, is governed
by state administrative law. The PUC typically has the power, usually: given
to it by a statutory provision that requires the PUC to determine whether the
rate requested is “juét and reasonable,” to approve, reject, or modify the rate
request.

(3) Setting standards of service.

(4) Reviewing capital expenditures.

(5) Determining whether a utility could abandon or terminate service.

use energy resources are often produced in
bugh regional or national networks such as

smission grids. For this reason, the federal
the entire system of extracting, producing,

ources, although in practice it often shares
eme Court has confirmed this power in a
lic Utilities Commission of Rhode Island v.
- Supreme Court limited states’ power to

116 US.C. § 824.

' be taken for public use, without just compensation.”}.
2.8, Const. art. VI, c1.2.
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gf service: public utilities are allowed to char
1g service to them, plus a fair rate of remrie‘
There is no free market for utilities, an&
es of rates and profits that would come from
rtant standards that guide regulators in these
eme Court decisions in the 1940s, Bluefiel
Public Service Commission' and Feder
as Co.> “A public utility,” said the Suprem,
pe@t it to earn a return on the value of thz
enience of the public equal to that generally
the same general part of the country on
ings which are attended by corresponding
constitutional right to profits such as are
>.le enterprises or speculative ventures.”’ The
investment “should be sufficient to assure
he enterprise, so as to maintain its credit and

a government agency to do so, and by the time its prices (rates) changed they might
e inaccurate again. A second criticism came from political scientists who believed in
_hat came to be called the capture theory. Under this theory, regulated industries
e believed to gain too much influence over the regulatory by “capturing” it. Over’
dme, as they become familiar with one another, regulators and utilities stop
yorking in their own self-interest and begin to work together in determining rates.
As 2 result, the utility gets rate-of-return rulings that are much more favorable than
;¢ otherwise would. An extensive body of literature arose in which political scientists
argued that this invalidated the basic premise of the rate-setting process. Much of
(s literature was developed in studies of the electric utility industry.

Finally, the rate setting process itself began to evolve in response to societal
gends. Until the 1970s, electric utilities expanded their capacity as much as they
could and saw their business selling as much electricity as they could to end users.
PUCs largely aided in this process by keeping electric rates as low as possible for all
consumers, and the low prices gave the rate-setting system an air of complacency.
Starting in the 1970s, all this changed. The environmental movement brought new
stention to the importance of conservation as 2 means of putting oft the

construction of expensive, polluting new power plants. Yet utilities were slow to
wtch on to this trend. In the 1970s, however they began to notice that plants were
becoming much more expensive to build due to construction cost overruns and

omal right to whatever profit it believes it
ake a judgment about setting rates to ensure
1sumers. Another important Supreme Coust
irvive without charging exorbitant rates has
rity of cases, these legal principles do net
e charged. Every rate case involves difficult
ake plans for long periods of time and build
- Regulators have to make judgments about
ough borrowing), fuels used to generate
- These judgments are typically developed

h the utilities and other interested Pparties ‘
se (usually an increase in utility rates) may
rative law process discussed above.
f rate regulation came under criticism.
ormula and the rates it generated were

mandates to cut pollution that were imposed by new environmental laws.

Once utilities began to join environmentalists and others in promoting
conservation, the rate-setting task of a PUC became much more difficult. A new
federal law, the Public Utilities Regulatory Policy Act of 1978 (PURPA), '
established conservation as a goal of federal law and set forth new standards for utility
nte design to encourage it. PUCs began to take advantage of new tools, such as
“ntegrated resource planning” (long-range planning by utilities) and “demand side
management” (strategies to cut consumer demand for electricity) and incorporate
them in rate orders. At roughly the same time, a consumers’ movement arose in the
U.S. and called for better, safer, less costly products. With electric rates increasing
due to higher fuel costs and other factors, consumer advocates targeted utility rate
increases and questioned utility decision-making. The result was a nearly chaofic
upheaval in rate regulation: “Caught between the demands of utilities to raise rates,
of consumers to keep them down, and of environmentalists and others to “do
something’ about conservation and the energy crisis, [PUCs] have been asked to
mediate some of the most rancorous of recent domestic political disputes and to take on
planning and pricing tasks that are historically unfamiliar to them.”

1s in the costs of service as accurately as a
mple will suffice to illustrate this idea. If 2
for the next five years, by 2008 that price
market conditions. Yet the supermarket
djust to the market; it would have to apply

1 Public Utility Regulatory Policies Act of 1978, Pub. L. No. 95-617, 92 Stat. 3117 (codified in scattered

sections).
2 Douglas Anderson, State Regulasion of Electric Utilities in THE POLITICS OF REGULATION 3 - 41

(James Q. Wilson, ed., 1980).

(1945),
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ifferent ncie
In the electric utility industry in particular, these trends led many on both ends rocess are handled by different age

of the U.S. political spectrum to call for drastic changes to government regulation of
electric utilities; some favored complete deregulation. This led to the r

of the 1990s and early 2000s, which is discussed below.

Management (BLM) is the principal agency

mining production on public lands.

tructuri )
S Health and safety have been import

American coal mining. Underground coal mu

IfE. Regulation of Individual Energy Indusiries

This part of the chapter gives a brief overview of major statutes and regulations
that govem the operations of individual energy industries. Environmental regulation is
discussed separately in part IV due to its comp
industries.

and its history is filled with fires, explosions,
have caused numerous deaths. Safety measur

federal laws enacted to protect miners. The
Federal ‘Coal Mine Health and Safety A
commonly referred to as the “Mine Act.”'’
for mine health and safety from the Departn
and Health Administration (MSHA) in the
are now required to follow stringent safety

lexity and its importance to energy

A. Coal

Coal is the most abundant primary energy resource in the U.S., and by some
estimates there is over 150 years’ worth of reserves remaining to meet current
needs. Coal is mined in 27 states, but three areas account for virtually all
production: the Appalachian region of the eastern U.S., a mountainous area
stretching from southern New York state south to northern Alabama and Georgia;
the interior states (especially Texas, Illinois and Missouri), and Western Rocky
Mountain states. There are two different types of coal mining in the U.S.: surface
mining and underground mining. In surface mining, giant machines remove the top
soil and layers of rock to expose and mine large beds of coal. In underground mining
operations, miners ride elevators down deep mine shafts where they run machines that
dig out the coal. Many U.S. coal beds, particularly in the West, are near the ground’
s surface, and about two-thirds of coal production comes from surface mines, This
reverses the historical trend: as recently as the 1970s,
underground in the U.S. than on the sutface.
Over 90 percent of the coal burned in the United States is used for electricity
generation. Coal is mined, then processed in plants often located near the mines.
Processed coal is transported by rail and other means to reach power plants, then

stored and burned to generate electricity. All aspects of this process, including
mining, transportation, and burning to generate electricity,

tines. Injury and death rates have fallen due t

argue that recent incidents demonstrate tha

enough to protect miners. The Black Lun
Industry Retiree Health Benefits Act of 1992
to compensate coal miners who have suffere
_ job.

B. Domestic Petroleum

The amount of crude oil produced do:
smaller -each year, but the U.S. still ranks
producers. The oil fuel cycle consists of
transportation, and marketing. Crude oil 1s v

more coal was mined

and removed by drilling using derricks that
~ well. After crude oil is removed from the grc

ship or barge. At a refinery, different parts of

petroleum products.

This entire process is regulated by statc

are regulated by drilled down into pools of oil in the grounc
numerous federal statutes. Coal production also creates considerable environmental
impacts, as described below in part IV of this chapter,

Federal statutes govern the process for leasing federal lands for coal mining.
These statutes include the Mineral Lands Leasing Act, the Federal Coal Leasing
Amendments of 1976, the Mineral Leasing Act for Acquired Lands, and the Federal

Land Policy and Management Act of 1976 (FLPMA). ' Different aspects of this

Owners, one issue that has been prominent
' Ownership of underground oil. The early da
9f capture: as long as a producer with prope
1ot trespass on his neighbor’s land, he coulc
brings up the familiar “tragedy of the comm

1 Federal Coal Mine Health and Safety Act of 1969, Pub.
Sections of titles 15 and 30 of the U.S. Code).

2Black Lung Benefits Act of 1972, Pub. L. No. 92-303, 8¢

C): Coal Industry Retiree Health Benefit Act of 1992, P

Usc §§ 9701 to 9722).

3 See Garrett Hardin, The Tragedy of the Commons, 162 S(

1 Mineral Lands Leasing Act, ch, 85, 41 Stat. 437 (1920) (codified in scattered sections of 3¢ U.S.C.); Feder-
al Coal Leasing Amendments Act of 1976, Pub. L. No. 94-377, 90 Stat. 1083 (codified in scattered sections
of 30 U.S.C.); Mineral Leasing Act for Acquired Lands, ch. 513, 61 Stat. 813 (1947) (codified at 30 U.S.C.

§§ 351 - 60); Federal Land Policy and Management Act of 1976, Pub. L. No. 94-579, 90 Stat. 2743 (codi-
fied at 43 U.S.C. §§1701 - 82);
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focess are handled by different agencies, but the federal Bureau: of Land
Management (BLM) is the principal agency in charge, as it administers:leases for
qining production on public lands.

Health and safety have been important issues throughout the history of
smerican coal mining. Underground coal mining is one of the world”s riskiest jobs,
4ud its history is filled with fires, explosions, floods, cave-ins and other incidents. that
pave caused numerous deaths. Safety measures have increased in recent years due to
. deral laws enacted to protect muiners. The most significant of these statutes is the
federal Coal Mine Health and Safety Act of 1969 (and 1977 amendments),
_ommonly referred to as the “Mine Act.”" The Mine Act transferred responsibility
for mine health and safety from the Department of the Interior to the Mine Safety
nd Health Administration (MSHA) in the Department of Labor. Mine operators
_yre now required to follow stringent safety regulations or face lawsuits and heavy
fnes. Injury and death rates have fallen due to the tighter standards, but some would
argue that recent incidents demonstrate that the federal government does not do
enough to protect miners. The Black Lung Benefits Act of 1972 and the Coal
Industry Retiree Health Benefits Act of 1992,> among other federal statutes, attempt
o compensate coal miners who have suffered severe health problems while on the

articular, these trends led many on both ends
drastic changes to government regulation ¢
- deregulation. This led to the restructy
scussed below.
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ef overview of major statutes and regulationg
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s complexity and its importance to energy

energy resource in the U.S., and by some
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e south to northern Alabama and Georgia:
nois and Missouri), and Western Rock;
- types of coal mining in the U.S.: surface @ Job:
ce mining, giant machines remove the top
¢ large beds of coal. In underground mining
 mine shafts where they run machines thae
ticularly in the West, are near the ground’
oduction comes from surface mines. This

y as the 1970s, more coal was mined
ce.

B. Domestic Petroleum

The amount of crude oil produced domestically in the U.S. has been getting
smaller each year, but the U.S. still ranks among the top ten world petroleum
producers. The oil fuel cycle consists of exploration and production, refining,
transportation, and marketing. Crude oil is usually found in underground reservoirs
mnd removed by drilling using derricks that contain tools and pipes going into a
well. After crude oil is removed from the ground, it is sent to a refinery by pipeline,
ship or barge. At a refinery, different parts of the crude oil are separated into usable

in the United States is used for electricity
d in plants often located near the mines.
other means to reach power plants, then
y. All aspects of this process, including

generate electricity, are regulated by
n also creates considerable environmental
s chapter.
for leasing federal lands for coal mining,
 Leasing Act, the Federal Coal Leasing
' Act for Acquired Lands, and the Federal
76 (FLPMA). " Different aspects of this

petroleum products.
This entire process is regulated by state and federal statutes. Because wells are

drilled down into pools of oil in the ground that can be under the lands of many
owners, one issue that has been prominent from the early days of regulation is
ownership of underground oil. The early days of the oil industry featured the rule
of capture: as long as a producer with property rights in the underground pool did
not trespass on his neighbor’s land, he could tap into a well and drain a pool. This
brings up the familiar “tragedy of the commons” problem:® every producer has an

1 Federal Coal Mine Health and Safety Act of 1969, Pub. L. No. 91-173, 83 Stat. 742 (codified:in scattered
sections of titles 15 and 30 of the U.8. Code). :

2 Black Lung Benefits Act of 1972, Pub. L. No. 92-303, 86 Stat. 150 (codified in scattered sections of 30 U.s.

€.); Coal Industry Retiree Health Benefit Act of 1992, Pub. L. No. 102-486, 106 Stat. 3036 (codified at 26

U.S.C. §§ 9701 to 9722).
3 See Garrett Hardin, The Tragedy of the Commons, 162 SCIENCE 1243, 1244(1968).

) (codified in scattered sections of 3¢ U.8.C.); Feder-
- 94-377, 90 Stat. 1083 (codified in scattered sections
s, ch. 513, 61 Stat. 913 (1947) (codified at 30 U.S.C
ct of 1976, Pub. L. No. 94-579, 90 Stat. 2743 (éo;ii:
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incentive to drill as much as possible and (as a result) deplete the pool. This issue i
largely handled at the state level. Some - but not all - oil producing states have
schemes that limit how much oil an individual producer can remove. One familigr
regulatory system is unitization, in which oil producers agree either voluntarily or
under a mandate to do so (compulsory unitization) to share the production and

profits from a pool through a formula that determines the share of each participating
producer,

Presidential election, with Republican candi

drilling and criticizing Democrats for largels

_sensitive area of the U.S., the Arctic Nation

has been the subject of controversial propc

for many years. Opponents claim that prod

wilderness area and would not yield enougl

of petroleum the U.S. imports; proponents

Federal price controls on production of petroleum existed in the 1970s as
reaction to the energy crisis, but ended in 1981. Today, the price of petroleum
products is not regulated by the federal government. The federal tax code offers
incentives to oil companies for their investments in new equipment and. for
depletion allowances as they use up the oil and gas in specific fields. Oil companies
also enjoy relief from their obligation to pay royalties to the govermnment on oil and
gas they produce on federal leases in the Gulf of Mexico.! This “royalty relief” can
cost the government over a billion dollars per year in lost revenue, by some
estimates. There is considerable public dissatisfaction with the tax breaks given to oil
companies. Some bills pending in Congress would decrease or repeal this and other
tax breaks, but for now, they continue in effect. Qccasionally, there are proposals
for a windfall profits tax on oil companies that are perceived to have eamed
excessive profits, but no tax is in place today.

A major issue in regulation of the oil industry involves drilling on lands owned
by the federal government. These activities are regulated by statutes that govem
onshore and offshore leases of federal lands. These include the Mineral Lands
Leasing Act of 1920, the Federal Onshore Oil and Gas Leasing Reform Act, and
Outer Continental Shelf Lands Acts.” Offshore oil exploration and production takes
place off the Atlantic and Pacific coasts and in the Gulf of Mexico off the shores of
Texas and ‘Louisiana, some of the most environmentally sensitive lands in the U.S.
Over one-fourth of the crude oil produced in the United States is already produced
offshore in the Gulf of Mexico.

There is considerable disagreement about whether more drilling for oil should
take place on the Outer Continental Shelf (“OCS”) (the term for the area in the
ocean off the U.S. coast). At present, Congress has imposed a restriction each yeat
on what areas the federal government can offer for OCS oil and gas leasing. This
restriction, also called a moratorium, puts some areas of the OCS off limits to new
oil and gas leases. This moratorium became an important issue in the 2008 U.S.

teduce American dependence on oil imports

C. Natural Gas

Natural gas, like oil (with which it is
tossil fuel found undergroundin reservoirs. I
fuels in the U.S. It is responsible for apj

consumption of the U.S., and nearly two

natural gas as their main heating fuel.
Unlike oil, there is enough supply in 1
needs, though by some estimates domestic «

next few years. Most natural gas consumed :

3. and Canada, but domestic production is 1

find and imports of liquefied natural gas
important source. LNG is gas turned into

where it is processed back into a gas and put

had proposed building dozens of new termi
The Energy Policy Act of 2005 streamlined
construction of LING terminals.

The natural gas industry has three prin

shipment via pipelines, and distribution by
form of utility). Once it is produced from a

for shipping and then moves by pipelines t
One aspect of this process is different from t

835 demand is greater in the winter, so, unl

efficiently, gas is stored in large undergrounc
wells or caverns formed in old salt beds. The
Into the pipeline when people begin to use

Also ‘unlike the electric utiliey industry, th
 century was not vertically integrated. Differen

I See 42 U.S.C. § 15905 (2008). the cycle. Producers (typically “independents

2 Mineral Lands Leasing Act of 1920, ch. 85, 41 Stat. 437 (codified at 30 U.S.C. §§ 181 to 229, 241, 251 10
263); Federal Onshore Oil and Gas Leasing Reform Act of 1987, Pub. L. No. 100-203, 101 Stat, 1330 = 256
(codified in scattered sections); Outer Continental Shelf Lands Act, ch. 345, 67 Stat. 462 (1953) (codified 2t
43 U.S.C. §§ 1301, 1331 - 1356); Outer Continental Shelf Lands Act Amendments of 1978, Pub. L. No.
95-372, 92 Stat. 629 (codified in scattered sections); Outer Continental Shelf Lands Act Amendments of
1985, Pub. L. No. 99-272, 100 Stat. 147 (codified in scattered sections).

 bundled service (a term for paying one pri
LDCs which then sold bundled service to ;
the industry eventually made it easier for rest:
Natural gas companies are subject to st:
utilities, are typically regulated by state PUC
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> and (as a result) deplete the pool. This issue g
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which oil producers agree either voluntarily o
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2 that determines the share of each participating

presidential election, with Republican candidate John McCain calling for increased
drilling and criticizing Democrats for largely opposing it. Another environmentally
sensitive area of the U.S., the Arctic National Wildlife Refuge (ANWR) in Alaska,
has been the subject of controversial proposals for oil exploration and production
for many years. Opponents claim that production activities would harm a pristine
wilderness area and would not yield enough oil to significantly reduce the amount

of petroleum the U.S. imports; proponents call for development they claim would
reduce American dependence on oil imports.

uction of petroleum existed in the 1970s a5 3
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shore Qil and Gas Leasing Reform Act, and
Offshore oil exploration and production takes
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C. Natural Gas

Natural gas, like oil (with which it is often associated, or found together), is a
fossil fuel found underground in reservoirs. Natural gas is one of the most important
fuels in the U.S. It is responsible for approximately 22 percent of the energy
consumption of the U.S., and nearly two-thirds of the homes in the U.S. use
natural gas as their main heating fuel.

Unlike oil, there is enough supply in the U.S. of natural gas to meet current
needs, though by some estimates domestic consumption will outstrip supply in the
next few years. Most natural gas consumed in the U.S. comes from wells in the U.
S. and Canada, but domestic production is leveling off. New supplies are harder to
find and imports of liquefied natural gas (LNG) are becoming an increasingly
important source. LNG is gas turned into liquid form, then shipped to terminals
where it is processed back into a gas and put into pipelines. By 2008, gas companies
had proposed building dozens of new terminals off the coasts of the United States.

The Energy Policy Act of 2005 streamlined the regulatory process for planning and
construction of LNG terminals.

The natural gas industry has three principal parts: exploration and production,
shipment via pipelines, and distribution by local distribution companies (LDCs, a
form of utility). Once it is produced from a well by drilling, natural gas is processed
for shipping and then moves by pipelines to LDCs for distribution to consumers.
One aspect of this process is different from the electricity production cycle. Natural
_ 238 demand is greater in the winter, so, unlike electricity, which cannot be stored
efficiently, gas is stored in large underground storage systems, such as old cil and gas
wells or caverns formed in old salt beds. The gas remains there until it is added back
nto the pipeline when people begin to use more gas in the winter to heat homes,
Also unlike the electric utlity industry, the natural gas industry of the mid-20®
century was not vertically integrated. Different companies controlled different parts of
the cycle. Producers (typically “independents”) sold gas to pipelines which then sold
bundled service (a term for paying one price for the gas and cost of shipping) to
LDCs which then sold bundled service to retail customers. This fragmentation of
the industry eventually made it easier for restructuring to take place.

Natural gas companies are subject to state and federal regulation. LDCs, being
utilities, are typically regulated by state PUCs under the system of traditional cost of
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service rate regulation described above in part II. The story of federal regulation of
the natural gas industry is frequently cited as an example of a successful transition
from government regulation of an energy industry to a deregulated industry. Like
the electric utility industry, the natural gas industry has the potential for control by
natural monopolies. Pipeline companies can exercise power over the market by
controlling the way natural gas goes from producers to consumers. For this reason
and others, the federal government initially intervened to regulate the industry.

In 1938, the Natural Gas Act (NGA) gave the Federal Power Commission (now
FERC) jurisdiction over the transportation and sale of natural gas for resale in
interstate commerce, and the companies engaged in these activities.! The NGA did
not apply to intrastate activities such as local distribution of natural gas. Section 4 of
the NGA gave the federal government the power to ensure that rates and charges
were “just and reasonable,” with unreasonable rates and charges prohibited. In FPC
v. Natural Gas Pipeline Co.,* the Supreme Court rejected several Constitutional
challenges to this section. In addition, section 7 of the NGA gave federal authority
to require a certificate of public convenience and necessity (CPCN)—a license—

before a company could engage in, or abandon, activities subject to federal
jurisdiction.

four years after the enactment of the Natu
The phased deregulation experiment was
law, pipelines entered into long-term fake
them with gas, which required the pipe
contract price. This attempt to lock in

mid-1980s, when pipelines were paying
rates because they were stuck with unfave

prices had been wrong, and much of th
disaster.

With this disastrous situation in plac
bold initiatives that led to the restruct:
important events were three FER.C Order
between 1985 and 1992—Orders No. 4
many important features. First, it required
their service, separating the sale of natural
that pipeline operators were prohibited fi
FERC the power to allow pipelines to of
_ tates, and it required pipeline operators to
£ carry gas from all producers on equal tes
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allowing pipeline operators to buy cut thei
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These Orders deregulated the wholes:
do not have full access to a competitive
deregulation of the natural gas industry s
ISstructuring of the electric utility industry
fOmponent parts of the industry cycle,
facilities, and market-based rates - were adoj
electric utility industry.

Until 1954, the federal government regulated interstate pipelines but did nef
regulate producers of natural gas. That year, in the important case of Phillips
Petroleum Co. v. Wisconsin,” the Supreme Court gave the FPC jurisdiction over all
wholesale sales of natural gas in interstate commerce. Because it regulated the sales,
the FPC now had to set rates that companies could charge. The FPC did not have
the administrative resources to set rates for every interstate sale, and it quickly
developed a backlog of cases. Over time it turned to setting rates by gas producing
regions (area rates), but by 1970 rates had been set for only two out of five aress.
Another problem that developed between 1954 and 1978 was that two natural g
markets developed—interstate (regulated by the FPC) and intrastate (largely
unregulated). There were different prices in the two markets, as intrastate rates were
closer to those of a free market and therefore higher.

Due to this price differential, a serious shortage of natural gas took place in th
mid-1970s, just as the nation was grappling with the oil embargo and energy crisis
The shortage led to calls for ending the system of federal regulation that had
produced the two-tier pricing structure for natural gas. The Natural Gas Policy At
of 1978 (NGPA)" began 2 complex system of deregulating natural gas prices that was
pHased in over a period of years. Congress expected that full price deregulation of
gas sales by producers at the wellhead would come in 1985, but it took until 1995

D. Nuclear Power

Nuclear power involves the use of fiss
8enerate electricity. Fission takes place inside
its core, which contains the uranium fuel.
during fission to tum water into steam an

- .

1Nﬁt‘ural Gas Wellhead Decontrol Act of 1989, Pub. L. N

tons of 15 U S.C.).

. lE’agulation of Natural Gas Pipelines After Partial Wellh

("Order 436”); Regulation of Natural Gas Pipelines A

?’_34-01 (Aug. 7, 1987) (codified at 18 C.FR. pts. 2, 284

lnes After Partial Wellhead Decontrol, 57 Fed. Reg. 1.
84) (“Order 636”).

1 Natural Gas Act, ch. 556, 52 Stat. 821 (1938) (codified at 15 U.S.C. §§ 717a to 7172).
2 FPCv. Natural Gas Pipeline Co., 315 U.S. 575 (1942)
3346 U.S. 672 (1954)

4 Natural Gas Policy Act of 1978, Pub. L. No. 95-621, 92 Stat. 3350 (codified at 15 U.S.C. §§ 3301, 3361
3432).
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or abandon, activities subject to federal

four years after the enactment of the Natural Gas Wellhead Decontrol Act of 1989."
The phased deregulation experiment was hardly smooth. After the NGPA became
law, pipelines entered into long-term take or pay contracts with producers to supply

them with gas, which required the pipelines to either take gas or pay the full

contract price. This attempt to lock in stable long-term prices backfired by the

mid-1980s, when pipelines were paying as much as $9 billion more than market

qates because they were stuck with unfavorable contracts. Predictions about market
prices had been wrong, and much of the industry was on the brink of financial

disaster. ’

With this disastrous situation in place, FERC had to act. It began a series of

bold initiatives that led to the restructuring of the natural gas industry. The

important events were three FERC Orders (rules made in rulemaking proceedings)

between 1985 and 1992—Orders No. 436, 500, and 636.7 Order No. 636 had

many important features. First, it required interstate pipeline operators to unbundle

their service, separating the sale of natural gas from the transportation. This meant

that pipeline operators were prohibited from selling natural gas. Second, it gave

FERC the power to allow pipelines to offer transmission services at market-based

rates, and it required pipeline operators to offer open access, meaning that they had

to carry gas from all producers on equal terms. Order No. 500 shared the excessive

costs of take or pay contracts between pipeline operators and their customers,

allowing pipeline operators to buy out their contracts and pass some of that cost on

nt regulated interstate pipelines but did not
at year, in the important case of Phillips
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to their customers.

These Orders deregulated the wholesale market for natural gas, but end users
do not have full access to a competitive market yet. Still, successful wholesale
deregulation of the natural gas industry served as a template for the subsequent
restructuring of the electric utility industry. The core principles - unbundling the
component parts of the industry cycle, open access to interstate transmission
facilities, and market-based rates - were adopted in similar but different forms in the

electric utility industry.

D. Nuclear Power
Nuclear power involves the use of fission reactions of the element uranium to

generate electricity. Fission takes place inside the reactor of a nuclear power plant at
its core, which contains the uranium fuel. Nuclear plants use the heat given:off
during fission to turn water into steam and use the steam to turn a turbine to

1 Natural Gas Wellhead Decontrol Act of 1989, Pub. L. No. 101-60, 103 Stat. 157 (codified in scattered sec-
tions of 15 U.S.C.).

2 Regulation of Natural Gas Pipelines After Partial Wellhead Decontrol, 50 Fed. Reg. 42,408 (Oct. 9, 1985) -
(“Order 436”); Regulation of Natural Gas Pipelines After Partial Wellhead Decontrol; 52:Fed: Reg. 30,
334-01 (Aug. 7, 1987) (codified at 18 CER. pts. 2, 284) (“Order 500”); Regulations of Natural Gas Pipe-
lines After Partial Wellhead Decontrol, 57 Fed. Reg. 13,267-02 (Apr. 8, 1992) (codified at 18 C.ER. pt.

284) (“Order 636”).

ied at 15 U.S.C. §§ 717a to 717z).
2)

1, 92 Stat. 3350 (codified at 15 U.S.C. §§ 3301, 336l to
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primary federal laws, ' and the Nuclear
principal federal regulatory agency. The D
nuclear power plants, which takes place in
and operating licensing. In deciding wheth
at a wide variety of issues, including finar
the new plant. One important part of t
statement performed by the NRC staff u
Act (NEPA)” to evaluate the potential er
proposed plant. In 1989, the NRC isst

efficient process for licensing nuclear pov

generate electricity. In 2006, there were 66 nuclear power plants in the U.S., and
their reactors generated about 20 percent of the total electricity in the U.S,
However, the industry has not grown since the 1970s, when public opposition to
the industry, cost overruns and delays at plants under construction, and the
infamous and widely publicized Three Mile Island incident led to a complete halt in
nuclear power plant construction and licensing. No new nuclear power plant has
come online since then.

Teday, there is renewed interest in nuclear power. Nuclear power plants
produce no air pollution or carbon dioxide or other air pollution. Because of the
increased interest in carbon-neutral power generation technologies, nuclear power has
attracted new attention. Since the 1970s, nuclear power proponents claim,
improved technologies make new plants safer and more reliable. Also, the Energy
Policy Act of 2005 contained federal tax credits and subsidies for nuclear power
development, including a loan guarantee for up to 80 percent of the project cost
and a production tax credit of 1.8 cents per kilowatt-hour for 6,000 megawatts
(MW) of capacity from new nuclear power plants for their first eight years of
operation. ' In September 2007, NRG Energy filed a proposal with the NRC to
build a nuclear power plant in Texas, which if constructed would be the first new
U.S. plant in over 30 years. Other companies have filed applications to build a total
of as many as 32 new reactors.

standardized designs of nuclear plants, early
and operating licenses. The design certifi
secure advance NRC approval of advanc
order these plant designs, license them for
site permit involves a discussion of site safety,
preparedness issues before a utility has comn
The NRC also has responsibility for e;
and safeguarding them from terrorist attack
NRC are designed to protect against melt
Three Mile Island and Chernobyl, are vic
possible environmental disasters, Qutside of
nuclear power has been made safer. If an :
Act limits the financial lability that utilities
In case of an accident, the first $10 billion
industry as described in the Act (at up to

Besides its impact on global warming, increasing the nuclear industry” s share
of electricity generated in the U.S. would also reduce U.S. dependence on fossil
fuels. However, environmentalists and others are cautious about promoting
renewed interest in nuclear power. The U.S. still does not have a long-term strategy
for dealing with nuclear waste, which must be handled at the site of each reactor.
Opponents dispute claims about safety and point out that a large number of nuclear
reactors would have to be built to make a substantial reduction in carbon dioxide
emissions. The scale and scope of the required construction program calls into

Ieactor company through a mandatory pur
any claims above the $10 billicn would be -
Energy Policy Act of 2005 extended the Pri

question the viability of relying on more nuclear power. A nuclear power project
given government approval today would not vield electricity for at least 10 years
Finally, opponents argue that nuclear power is not carbon-free if one takes into
account the energy-intensive processes of mining and enriching uranium,
constructing and dismantling the nuclear plant, and disposing of the radicactive
waste. Additional environmental impacts of the nuclear cycle are discussed below in
Part IV.

The federal government has been a central player in promoting civilian
nuclear power and regulating the industry. The Atomic Energy Act of 1954,
Price-Anderson Act and related statutes and subsequent amendments are the

E. Hydropower

Hydropower plants capture the energ;
Hydropower plants range in size from smal
giant dams like the Hoover Dam near Las Ve
Most conventional hydroelectric plants inch
raises the water level to create falling water 2
that converts the kinetic energy of falling w
that converts the mechanical energy from

-

1 Atomic Energy Act of 1954, Pub. L. No. 83-703, 68 Sta

2926b-7); Price-Anderson Act, Pub. L. No. 85-256, 71 §
Usc).

2 National Environmental Policy Act of 1969, 42 U.S.C. §

1:See 42 US.C. §§ 16511 to 16515 (providing for the loan guarantee for up to 80 percent of the project); 26
U.8.C. § 451(a) (providing for the production tax credit).
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primary federal laws, ! and the Nuclear Regulatory Commission (NRC) is the
Prjncipal federal regulatory agency. The NRC’ s primary function is licensing new
quclear power plants, which takes place in a two-step process: construction licénsing
and operating licensing. In deciding whether to grant these licenses, the INRC looks
ot 2 wide variety of issues, including financial, safety and environmental aspects of
the new plant. One important part of this analysis is an Environmental Imgpact
cratement performed by the NRC staff under the National Environmental Policy
Act (NEPA)® to evaluate the potential envircnmental impacts and benefits of the
P};oposed plant. In 1989, the NE.C issued rules that established a new, more
officient process for licensing nuclear power plants, providing for certification of
standardized designs of nuclear plants, early site approval and combined construction
and operating licenses. The design certification process allows plant designers to
secure advance NRC approval of advanced plant designs. Later, companies can
order these plant designs, license them for particular sites and build them. An early
site permit involves a discussion of site safety, environmental protection, and emergency
preparedness issues before a utility has committed to a specific nuclear plant design.
The NR.C alsc has responsibility for ensuring the safety of nuclear power plants
and safeguarding them from terrorist attacks. Reactor safety standards issued by the
NRC are designed to protect against meltdowns of the nuclear core, which, after
Three Mile Island and Chernobyl, are viewed by the public as perhaps the worst
possible environmental disasters. Outside observers dispute the NRC’ s claims that
nuclear power has been made safer. If an accident does occur, the Price-Anderson
Act limits the financial liability that utilities face as a result of nuclear plant accidents.
In case of an accident, the first $10 billion would be funded by the nuclear power
industry as described in the Act (at up to just under $100 million for any single
reactor company through a mandatory purchase of insurance to cover losses), but
any claims above the $10 billion would be covered by the federal government. The
Energy Policy Act of 2005 extended the Price-Anderson Act to 2025.
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E. Hydropower

Hydropower plants capture the energy of falling water to generate electricity.
Hydropower plants range in size from small dams that power only a few homes to
giant damns like the Hoover Dam near Las Vegas that provides much more electricity.
Most conventional hydroelectric plants include four major components: a dam that
raises the water level to create falling water and controls the flow of water, a turbine
that converts the kinetic energy of falling water into mechanical energy, a generator
that converts the mechanical energy from the turbine into electrical energy, and

es of mining and enriching uranium,
ar plant, and disposing of the radiocactive
of the nuclear cycle are discussed below in

1 a central player in promoting civilian
istry. The Atomic Energy Act of 1954
es and subsequent amendments are the

1 Atomic Energy Act of 1954, Pub. L. No. 83-703, 68 Stat. 919 (codified as amended at 42 U.S.C. 882011 to
2926b-7); Price-Anderson Act, Pub. L. No. 85-256, 71 Stat. 576 (1957) (codified in scattered sections of 42

U.s.C).
2 National Environmental Policy Act of 1969, 42 U.5.C. §§ 4321 to 4370f (2008).
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transmission lines that transmit electricity from the hydropower plant to the electric
grid. Because the source of hydropower is water, hydroelectric power plants mugt
be located on a water source. Over one-half of the total U.S. hydroelectric capacity
for electricity generation is concentrated in Washington, California and Oregon.
Hydropower is regulated by FER.C under the Federal Power Act, and FERC
issues permits and licenses to hydropower facilities that are in interstate commerce,
NEPA and the Electric Consumers Protection Act of 1986 require environmental
reviews of new hydropower projects. Local, state and other federal agencies also
have jurisdiction under other laws to regulate hydropower projects. To take one
example, section 401 of the Clean Water Act allows states to set water quality
standards that affect hydropower projects. '

s strong interest across the nation in develc
has been active in promoting windpowe
_electricity from wind. However, because T
be difficult for other states to promote wind
public opposition to the perceived unsightli
planned projects.
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strencthened, through the transmission
electricity generated from renewable resou
transmission lines to the best sites for wind;
where the wind blows most consistently-
working to address with its recent rules
enterprising developers must be willing to pa
The tax incentives and other govern

Overall, hydropower is the nation’ s largest source of renewable source of
electricity but is not without disadvantages. The plants can be impacted by drought
When water is not available, the plants can’ t produce electricity. The expansion of
hydropower is limited by the small number of streams remaining on which new
dams majr be constructed. There are environmental disadvantages to hydropower, as

discussed below, and for this reason it is usually considered separately from other
renewable resources.

windpower producers are small by comparis
wmdustries, but vital to the success of these in
solar, wind, geothermal and other renewable
compared to those for fossil fuel industri

F. Renewable Energy Sources
Renewable energy resources have until recently been responsible for a small
fraction of the energy used in generating electricity and powering transportation in
the U.S. In 2006, about 3% of electricity generated in the U.S. came from

renéwable sources other than hydropower, including solar, wind, biomass, and
other sources.

development spending on solar energy w:
amount compared to federal subsidies for tl
tax credit (now 1.8 cents per kilowatt-hour)
of recent years, and is continually in jeoparc

Solar and wind represent the fastest growing opportunities for renewable .sources
to contribute a larger share of electricity generation. Producing electricity with solar
energy through the use of photovoltaic (PV) devices is pollution-free, except in the
device manufacturing process, and relies on the sun, which will never be depleted.
The U.S. had a total of less than 400 megawatts (MW) of solar capacity in 2002, or
less than the output of one typical coal-fired power plant. One obstacle to widespread
use of solar technology in electricity generation has been that solar power is
expensive by contrast with other resources used in generating electricity (though
that cost disparity has been decreasing in recent years). Solar power also has
applications beyond electricity generation, especially in residential or commercial
applications using rooftop solar panels, solar hot water heaters and the like, and 2
wide variety of entrepreneurs are attempting to capitalize on public interest it
carbon-free technologies. Still, only a small fraction of the nation” s homes and
businesses use any kind of solar technology.

short terms. In recent years, state governm
Standards (RPS) and other technique:
development. These are discussed below in «
desioned to address climate change.

IV. Regulation of Electricity Generation
Electricity is a secondary energy resc
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distances to utilities for distribution to c
therefore consists of three distinct parts: genera
The U.S. electric industry began in

Thomas Edison’ s company delivered elects
City from the nearby Pearl Street generatin
distribution of electricity were unregulate

Wind now accounts for 1 percent of the nation’ s electricity generation, but
that share could increase to 20 percent by 2030 according to a recent Department of
Energy report. New projects coming on line totaled 5,244 MW in 2007, and there
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from the hydropower plant to the electric

is water, hydroelectric power plants must 35 strong interest across the nation in developing new projects. Texas, in particular,
half of the total U.S. hydroelectric capacity
n Washington, California and Oregon.
~under the Federal Power Act, and FERC

r facilities that are in interstate commerce

has been active in promoting windpower, and the state now gets 3% of . its

electricity from wind. However, because Texas has its own electricity grid, it may

be difficult for other states to promote windpower as aggressively as Texas has. Also,

public opposition to the perceived unsightliness of wind turbines has stymied some

planned projects.

ection Act of 1986 require environments]
Renewable energy sources such as wind and solar face obstacles to more

ocal, state and other federal agencies alsg
gulate hydropower projects. To take one
ter Act allows states to set water quality

widespread use. Utilities view them as intermittent technologies (that work some
but not all of the time) that require back-up fossil-fuel generation. The availability of
renewable resources also varies among regions; not all areas of the country can

generate electricity from wind and solar sources. The electric grid must be

"s largest source of renewable source of
s. The plants can be impacted by drought.
in’ t produce electricity. The expansion of

strengthened, through the transmission and distribution systems, to deliver

electricity generated from renewable resources to homes and businesses. Getting

transmission lines to the best sites for windpower—the remote and offshore places

iber of streams remaining on which new
ronmental disadvantages to hydropower, as

where the wind blows most consistently—is a special challenge that FERC is

- usually considered separately from other working to address with its recent rules on small power interconnection, but

enterprising developers must be willing to pay for new lines.

The tax incentives and other governmental support available for solar and

windpower producers are small by comparison to those provided to the oil and gas
industries, but vital to the success of these industries. Governmental policies favoring

mtil recently been responsible for a small
solar, wind, geothermal and other renewable resources have been extremely modest

electricity and powering transportation in
icity generated in the U.S. came from
rer, including solar, wind, biomass; and

compared to those for fossil fuel industries. For example, federal research and

development spending on solar energy was $156 million in 2008, a miniscule

amount compared to federal subsidies for the oil and gas industries. A production
tax credit (now 1.8 cents per kilowatt-hour) has been in place for some, but not all,

rowing opportunities for renewable . sources
sencration. Producing electricity with solar
V) devices is pollution-free, except in the
n the sun, which will never be depleted.
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ting to capitalize on public interest in
all fraction of the nation’ s homes and

of recent years, and is continually in jeopardy because it is renewed in Congress for

short terms. In recent years, state governments have adopted renewable portfolio

standards (RPS) and other techniques fotr promoting renewable energy

development. These are discussed below in conjunction with other legal techniques

designed to address climate change.

IV. Regulation of Electricity Generation, Transmission, and Distribution
Electricity is a secondary energy resource that must be generated from a

primary energy resource such as coal or natural gas. In an electric power plant, coal,

natural gas, or another resource creates steam that turns a turbine shaft to generate
electricity. The electricity is then transmitted from the power plant across long
distances to utilities for distribution to consumers. The electric power system
therefore consists of three distinct parts: generation, transmission, and distribution.

The US. electric industry began in 1882 when noted American inventor
Thomas Edison’ s company delivered electricity to buildings in lower New York
City from the nearby Pearl Street generating station. At that time, generation and
distribution of electricity were unregulated and took place at the local level.

f the nation’ s electricity generation, but
030 according to a recent Department of
ne totaled 5,244 MW in 2007, and there
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this transformation. Policymakers viewed
industry as largely successful. Advocates ¢
clectric utility industry’ s monopoly structu
and believed an industry made up of con
deliver electricity to consumers at a lower
competitive market could open up to in
“oreen” power. Finally, there was already s
form of individual deals negotiated by larg
power to them.

A number of federal statutes and re;
cestructuring. First among these was the P
1978 (PURPA).' PURPA did not specific
utility industry. However, it did begin to t
that required utilities to purchase power frc
producers (those making power from solar,
“avoided cost” (the cost of generating the
buying it from other producers). This
generators to the market, known as qualifyi
competition with incumbent utilities.

By the early 1990s, there were more «
of PURPA’ s incentives, but one major t
place. NUGs did not own transmission li
consumers unless utilities owning transmiss
to them. The famous Otter Tail Supreme €
limited authority to order utilities to whee
situation with two provisions in the Energy
excused NUGs (renamed exempt wholesal
applicable to utilities. The second provisi
wheeling.

‘Armed with this new authority, FER
next several years, known as “Order No. 8
2000.”* These orders attempted to create
FERC called for open access to the natior
Owning the transmission lines were enga
Federal Power Act because they were refus

Electricity was made near where it was distributed, often on the same site. A mere

ten years later, technology was discovered to remove the constraints that had kept

electricity limited to local distribution areas. Electricity generated at a central station
could be boosted to high voltage by a transformer for long-distance transmmission:and -
then stepped down (brought down in voltage) at local substations by transformers
and convertors for distribution in the surrounding area.

Once the technology for sending electricity long distances was developed,
utilities began to obtain electricity from plants located beyond their distribution areas
Over time, economies of scale took hold in power generation: it became less
expensive on a per-unit basis to operate larger power plants than smaller ones. The
central power station was born, and power plants became much larger. Becanse
electricity cannot be stored easily, there must be enough supply (capacity) on hand
to meet demand. This meant that utlities needed to build enough power planis to
meet peak (highest) demand from consumers, and they built many large, expensive
plants throughout the 1950s and 1960s.

The transmission system brings electricity from generators to end users. [t
consists of three interconnected networks of transmission lines and control systems:
(1) the Easterm Interconnection (most of the Eastern U.S. and Canada), (2) the
Western Interconnection (most of the Western U.S. and Canada), and (3) ERCOT
(the interconnection for Texas). The distribution system includes substations that
change voltage from “high-voltage” transmission lines to “low-voltage” current for
local distribution. The distribution function also includes responsibilities that
consumers typically associate with their electric company, such as billing
maintenance, and installation of equipment.

Before the restructuring of the 1990s, the electric wtility industry was
dominated by companies known as investor-owned utilities (IOUs) because they ate
owned by those who purchase a company” s stocks or bonds. IOUs were vertically
integrated, performing all of the functions of generating, transmitting, ~and
distributing electricity in their service territories. As recently as 1998, the 239 IOUs
in the U.S. generated roughly 2/3 of the nation’ s electric power. The remaining
utilities were federally-owned utilities such as the Tennessee Valley Authority, rural
electric cooperatives, and public (or “municipal”) power systems. Today, there are
also companies called non-utility generators that generate electricity but do not
own transmission and distribution facilities. Still, the IOUs continue to dominate
the industry.

The regulatory system for the electric utility industry is complex. Generally
speaking, state PUCs regulate local utility operations, including distribution and
rate-setting. Under the Federal Power Act, FERC regulates interstate wholesale
power sales and interstate transmission. Much of the regulatory system has changed

1 Public Utility Regulatory Policies Act of 1978, Fub. L.
tions).
2 Otter Tail Power Co. v. United States, 410 U.S. 366 (1
3 Promoting Wholesale Competition Through Gpen A
Public Utilities, 61 Fed. Reg. 21540-01 (April 24, 19
888”); Open Access Same-Time Information System,
18 C.FR. pt. 37) (“Order No. 889”); Regional Transn
1999) (codified at 18 C.F.R. pt. 35) (“Order No. 2000”

with the advent of restructuring. _
Restructuring of the electric utility industry began after restructuring in natural
gas was ongoing in the early 1990s. There were many reasons for the beginning of
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(is  transformation. Policymakers viewed the restracturing of the natural gas
ipdustry as largely successful. Advocates of free market economics viewed the
Jectric utility industry” s monopoly structure as inherently wasteful and inefficient
ond believed an industry made up of competitors could generate, transmit; and
Jeliver electricity to consumers at a lower cost. Some environmentalists believed a
competitive market could open up to include new frms dedicated to making
“green” power. Finally, there was already some competition in the industry in the
orm of individual deals negotiated by large corporations with utilities to deliver

s distributed, often on the same site. A Mere.
red to remove the constraints that had keptd
ireas. Electricity generated at 2 central statignk
ransformer for long-distance transmission and}
voltage) at local substations by transformer,
rrounding area. ‘
g electricity long distances was developed;

lants 1 ir distributi
plants located beyond their distribution aress power to them.

A number of federal statutes and regulations helped spur the transition to
restructuring. First among these was the Public Utilities Regulatory Policy Act of
1978 (PURPA)." PURPA did not specifically call for competition in the electric
giility industry. However, it did begin to bring it about with a statutory provision
that required udlities to purchase power from cogenerators and other small power
producers (those making power from solar, wind, hydropower and biomass) at their
“,voided cost” (the cost of generating the power themselves that they avoided by
buying it from other producers). This introduced a new class of electricity
generators to the market, known as qualifying facilities (QFs), and put those QFs in
competition with incumbent utilities.

By the early 1990s, there were more non-utility generators (“NUGs”) because
of PURPA’ s incentives, but one major barrier to true competition remained in
place. NUGs did not own transmission lines and could not sell their power to
consumers unless utilities owning transmission facilities transmitted (“wheeled”) it
to them. The famous Otter Tail Supreme Court decision® had held that FERC had
limited authority to order utilities to wheel power. Congress began to change this
situation with two provisions in the Energy Policy Act of 1992. The first provision
excused NUGs (renamed exempt wholesale generators) from certain requirements
applicable to utilities. The second provision gave FERC more power to order

hold in power generation: it became leo
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= must be enough supply (capacity).on hand
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1990s, the electric utility industry was
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unicipal”) power systems. Today, there are
rators that generate electricity but do not
ities. Still, the IOUs continue to dominate

wheeling.
Armed with this new authority, FERC issued a series of regulations over the

next several years, known as “Order No. 888,” “Order No. 889,” and “Order No.
9000.” * These orders attempted to create a restructured electric utility industry.
FERC called for open access to the nation’ s transmission grid. It believed utilities
owning the transmission lines were engaged in undue discrimination under the
Federal Power Act because they were refusing to carry power other than their own.

ectric utility industry is complex. Generally
ility operations, including distribution and
Act, FERC regulates interstate wholesale
Much of the regulatory system has changed

1 Public Utility Regulatory Policies Act of 1978, Pub. L. No. 95-617, 92 Stat. 3117 (codified in scattered sec-
tions).

3 Otter Tail Power Co. v. United States, 410 U.S. 366 (1973).

3 Promoting Wholesale Competition Through Open Access Non-Discriminatory Transmission Services by

Public Utilities, 61 Fed. Reg. 21540-01 (April 24, 1996) (codified at 18 C.FR. pts. 35, 385) {(“Order-No.

888”); Open Access Same-Time Information System, 61 Fed. Reg. 21737-01 (April 24, 1996) (codified at

18 C.ER. pt. 37) (“Order No. 889”); Regional Transmission Organizations, 65 Fed. Reg. 810-01:(Dec::20,

1999) (codified at 18 C.F.R. pt. 35) (“Order No, 20007).
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If FERC finds undue discrimination, it can order remedies that include mandatory
wheeling. Open access had a number of components. FERC did not order utilities
to sell off their assets and break up into separate generation, transmission, ‘and
distribution companies. Instead, it required that utilities functionally unbundle
(separate) their transmission divisions from their generation and distribution
divisions. Eventually, Order No. 2000 contemplated that control of the nation’ g
transmission grid would be changed completely, with new entities called regional
transmission organizations (RTOs) operating transmission networks. In an even
more dramatic transformation of the industry, RTOs would run new marketplaces
in which electricity would be bought and sold at wholesale. FERC’ s Order No
888 was largely upheld by the Supreme Court in the 2002 case of New York v.
FERC! ' self-contained  electricity market, can restru
At about the same time as FERC was reshaping the nation’ s wholesale asonably well,
electricity marketplace, roughly half of the states created statutory frameworks for k
introducing retail choice (competition) into their retail electricity markets. By the
mid-1990s, consumers in many states could choose their electricity suppliers,
However, the promise of restructuring in the electric utility industry turned out to
be largely illusory. In California, the U.S.’ largest state, restructuring was a
spectacular failure. The reasons for restructuring’s failure in California are numerous n the consumer level, however, retail choice
(including manipulation of the new market by the Enron company and others), and tes.
have been chronicled in popular books and films.
FERC was widely criticized for failing to intervene promptly to stop
manipulation of the California market for electricity. One reason among many that
it appeared to act too late to stop adverse impacts on consumers was a well-settled
rule dating to 1956 known as the Mobile Sierra doctrine (the names of the two
companion cases’ in which the Supreme Court had decided the rule). This rule
states that the terms of a validly negotiated wholesale energy contract are
presumptively “just and reasonable” under the Federal Power Act and that FERC
has authority to set aside these contracts only in extraordinary circumstances. A
number of buyers in the western electricity market in 2000-01 complained that
their contract prices were much too high, that the market had been manipulated b
some other parties (like Enron), and that the contracts were therefore not “Just an
reasonable.” The buyers asked FERC to change their contracts and force some
companies to refund excessive charges to them, which FERC refused to do, citing
the Mobile Sierra doctrine. In 2008, the Supreme Court, in the case of Morgs
Stanley Capital Group Inc. v. Public Utility District No. 1 of Snohomish County
Washington,’ largely supported FERC’s action.
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e experience was mixed at best. In many sta
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gulations. This is not surprising, as the e
Beneration and distribution of energy resource
vironmental degradation in the U.S.. Enviro
¢ significant, as shown by the following list:

Nuclear Power: The cycle of producing 1
e through disposing of spent fuel from nu
aste byproducts. While there have been disci
413 about creating a permanent repository for
Present. The Department of Energy’ s long 1
ted deep in the earth in a geologic reposito
that project has faced substantial opposition fi
USt store their waste onsite. Nuclear wastes ]
fational defense (such as Hanford River in W
Georgia) and present some of the most d

tion faces.

1New York v. FER.C., 535 U.S. 1 (2002). .
2:United Gas Pipe Line Co. v. Mobile Gas Serv. Corp , 350 U.S. 332 (1956); Fed. Power Comm’n v; Siel?
Pacific Power Co., 350 U.S. 348 (1956)

atket-Based Rates for Wholesale Sales of Electric Energy,
31288.Ct. 2733 (2008).

Ies, 72 Fed. Reg. 39,904-01 (June 21, 2007) (codified at 18
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an order remedies that include mandatory Restructuring’ s failure in California made other states cautious about their
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- Court in the 2002 case of New York v

own deregulatory experiments. In those that tried to restructure their retail markets,
the experience was mixed at best. In many states, few if any companies other than
_ipcumbent utilities offered to provide electricity to consumers, and there was little
1o no competition. There were many reasons for this, including state statutes that
' kept electric rates low during a transition to full competition and made it difficult

for new companies to enter the market. Some states (such as Virginia) have

_sbandoned restructuring and returned to traditional regulation. In others, such as

Maryland, the transition period has ended, but consumers face much higher rates

because utilities raised rates after being prohibited from doing so for a decade or

more. Only in Texas, which is unique among American states in having a

_ wlfcontained electricity market, can restructuring be said to have worked
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reasonably well.
In the past few years, the idea of bringing the free market to the electric utility

_industry has been largely discredited in its pure form. Yet some aspects of it survive.
FERC is experimenting with market-based wholesale rate setting by utilities that it
regulates (those that operate in interstate commerce), with Order No. 697 in 2007!
mtroducing a system of standards for market-based rates for sales of electric energy.

On the consumer level, however, retail choice is not viable in the vast majority of

V. Environmental Regulation of Energy Industries _

Since the advent of the modern environmental movement, energy industries
in the U.S. have been subjected to a wide variety of environmental laws and
regulations. This is not surprising, as the extraction, processing, transportation,

generation and distribution of energy resources accounts for a significant share of
environmental degradation in the U.S.. Environmental impacts of energy industries

are significant, as shown by the following list:
Nuclear Power: The cycle of producing nuclear power, from mining uranium

ore through disposing of spent fuel from nuclear reactors, produces radioactive
waste byproducts. While there have been discussions in Congress for a number of

years about creating a permanent repository for disposing of spent fuel, there is none

at present. The Department of Energy’ s long range plan is for this spent fuel to be

stored deep in the earth in a geologic repository at Yucca Mountain, INevada, but

that project has faced substantial opposition for years. At present, then, licensees

must store their waste onsite. Nuclear wastes have contaminated facilities used for
national defense (such as Hanford River in Washington State and Savannah River
n Georgia) and present some of the most difficult environmental problems the

mation faces.

, 350 U.S. 332 (1956); Fed. Power Comm’n v. Siera

| Market—Based Rates for Wholesale Sales of Electric Energy, Capacity and Ancillary Services by Public Util-
les, 72 Fed. Reg. 39,904-01 (Fune 21, 2007) (codified at 18 C.F.R. pt. 35) (“Order No. 697”).
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Solar/Wind: Wind turbines can harm birds and bats, and are often criticized

for being unattractive and detracting from the scenic or aesthetic appeal of they | D€ restored to their original contours and r

locations. The federal Endangered Species Act is a potentially powerful obstacle t5 restoring the land and mitigating acid mine

construction of a windpower facility. When a species is listed under the ESA, af mining operations. The law also provides

federal agencies must consult with one of two other agencies before taking any tore abandoned mines by adding a tax ont

action that might harm the species. Other opponents of wind projects cite adverse In recent years, the practice of mount:

effects on existing land uses and on airplane and vessel navigation. Critics of solar gl attack. Coal companies use mountair

power find the panels unsightly, and solar arrays can also interfere with existing land mader rock and soil in the mountains of Ap

uses. These concerns will be voiced more often as these renewable resources are the top several hundred feet of a mountair

developed more extensively. In many states and cities, oppenents of solar and wind removed in this process are discarded intc

o]
power projects use state laws, local land use laws, and neighborhood covenants to considerable damage. Under the Clean Wate

fight these projects Engineers and the Environmental Protectio

water pollution. The CWA is currently in
being dumped within 100 feet of streams, t
the Office of Surface Mining to waiv
Environmental Policy Act (NEPA), as noted
isue environmental impact statements for
environmental effects. Between 1998 and 2(
brought a series of cases aimed at requiring

Hydropower: Hydroelectric generation is generally thought to be more
environmentally friendly than other forms of electricity generation, but it can have
adverse environmental impacts. Dam construction and reservoir operation floods
land and can uproot communities. Operating a dam changes the flow of a river or
stream and can have negative impacts on wildlife habitat and commercial fishing,
Applicants for hydropower licenses may be subject to the federal National
Environmental Policy Act’s requirement for an environmental impact statement for _ ;
a “major federal action significantly affecting the quality of the human environment,” and protecting streams from mountaintop w:
and may face added restrictions under the federal Clean Water Act and Wild and

Scenic Rivers Act. The famous Supreme Court decision in TVA v. Hill' involved 4

11 mining waste disposal permits required ens
Oil: Public outrage over oil spills off ¢
carly 1970s was an important factor in the
movement. It contributed to the deve
tnvironmental laws that affect the oil inc
Mammal Protectionn Act of 1972, and the 1¢
Shelf Lands Act.

In addition to other environmental law:

proposed dam project on the Tellico River in Tennessee and established that the
Endangered Species Act” also applies to this type of project. Existing dams have
faced numerous challenges in recent years under federal environmental laws such as
the Endangered Species Act.

Coal: Buming coal to generate electricity has significant environmental

impacts. Due to the importance of this subject, it is discussed more fully below. : . :
4 special environmental statute designed s

Pollution Liability and Compensation Act of
the Exxon Valdez oil spill incident in Al
government’ s ability to respond to oil spill
treated the national Oil Spill Liability Trust
 billion - dollars per spill incident. It alsc
« fontingency planning by government and i
mandate builds upon the established framev
_ Authorizing cleanup of hazardous waste sites

Surface mining and underground mining of coal also create serious environmental
damage. Environmental laws that apply to mining include the Surface Mining
Control and Reclamation Act (SMCRA), the Clean Air Act and Clean Water Act
(CWA).? Mining can destroy land, and restoring the land damaged by surface
minirlg processes spelled out in SMCRA is an important part of the mining process
The federal Office of Surface Mining, located within the Department of the
Interior, implements SMCRA to insure that surface coal mines are operated in 88
environmentally protective muanner and that closed or abandoned mines 2I¢

reclaimed (brought back to a beneficial use). The Act specified that all mining sif¢s 7
_ Hazardous Substances Pollution Contingenc

_ Private response efforts for certain types of s

for pr i il spills, i i -fami
I TV.A. v. Hill, 437 U.S. 153 (1978). preventing oil spills, including now-fami

2 Endangered Species Act of 1973, 16 U.S.C. §§ 1531 to 1544 (2008). ' ;
3 Surface Mining Control and Reclamation Act of 1977, 30 U.S.C. §§ 1201 to 1328 (2008); Clean Ailr At
42 US.C. §§ 7401 to 7671q (2008); Clean Water Act, 33 U.S.C. §§ 1251 to 1387 (2008).

_ Dperation of oil tankers, training of personnel,

1 01 Poltution Act of 1990, Pub. L. No. 101-380, 104 Stat.
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arm birds and bats, and are often criticizeq
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restoring the land and mitigating acid mine drainage before a permit is granted for
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e of two other agencies before taking any
ier opponents of wind projects cite adverse

mining operations. The law also provides a funding mechanism for helping to
restore abandoned mines by adding a tax onto current coal production.

In recent years, the practice of mountaintop removal mining has come under

egal attack. Coal companies use mountaintop mining to access the coal buried
leg p % g

plane and vessel navigation. Critics of sola;

under rock and soil in the mountains of Appalachia. Massive machinery scrapes off
the top several hundred feet of a mountain to yield the coal. The rock and dirt
removed in this process are discarded into nearby stream valleys, often causing
_ considerable damage. Under the Clean Water Act (CWA), the U.S. Army Corps of
~ Engineers and the Environmental Protection Agency are called upon to prevent
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the Office of Surface Mining to waive that requirement. The National
Environmental Policy Act (NEPA), as noted above, also requires federal agencies to
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environmental effects. Between 1998 and 2004, citizens and environmental groups

_ brought a series of cases aimed at requiring compliance with the CWA and NEPA

and protecting streams from mountaintop waste. In 2004, a federal court ruled that

ing the quality of the human environment”
he federal Clean Water Act and Wild and
= Court decision in TVA v. Hill' involved
iver in Tennessee and established that th
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11 mining waste disposal permits required environmental impact statements.
; Oil: Public outrage over oil spills off the coasts of the U.S. in the 1960s and
cearly 1970s was an important factor in the birth of the modem environmental

 movement. It contributed to the development of a number of federal

environmental laws that affect the oil industry, including NEPA, the Marine

_ Mammal Protection Act of 1972, and the 1978 revisions to the Quter Continental
Shelf Lands Act.

: In addition to other envircnmental laws that apply to the oil industry, there is

rs under federal environmental laws such 2

electricity has significant environmentil

» subject, it is discussed more fully below

1 special environmental statute designed specifically for oil pollution, the Oil
_ Pollution Liability and Compensation Act of 1990 (OPA),! enacted in response to
_the Exxon Valdez oil spill incident in Alaska. The OPA expanded the federal
_government” s ability to respond to oil spills and provided necessary resources. It

created the national Oil Spill Liability Trust Fund, which can previde up to one
billion dollars per spill incident. It also established new requirements for

g of coal also create serious environmental

to mining include the Surface Minmg
), the Clean Air Act and Clean Water Act
d restoring the land damaged by sutfa
is an important part of the mining process.
, located within the Department of the
that surface coal mines are operated in
d that closed or abandoned miines are
ise). The Act specified that all mining st

 contingency planning by government and industry to avoid future oil spills. This
_ mandate builds upon the established framework of CERCLA, the federal statute
 authorizing cleanup of hazardous waste sites, by expanding the National Oil and
Hazardous Substances Pollution Contingency Plan (NCP) to direct all public and
Private response efforts for certain types of spills. The OPA also contains provisions

for preventing oil spills, including now-familiar standards for improved design and
operation of oil tankers, training of personnel, and emergency preparedness. The OPA

to 1544 (2008). '
077, 36 U.S.C. §§ 1201 to 1328 (2008); Clean Alr Al
t, 33 U.S.C. §§ 1251 to 1387 (2008).

1 Bil Pellution Act of 1990, Pub. L. No. 101-380, 104 Stat. 484 (codified in scattered sections):
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also increased penalties for oil companies that failed to comply with fedepa

develop a document called the state
regulations.

scribes the measures that the state plans t
will include controls that the state requires

llutants and must include the elements set
d be approved by the EPA. This system is
here the federal government sets overall sta
cide how they are met. If the EPA deems
pose penalties or even develop a federal im;
Congress established this regulatory re;
CAA seven years later, Congress recognized
é‘s quickly as predicted. It created a schem
meeting the NAAQS) and imposed addition:
both attainment areas and nonattainment area
expanded again in the 1990 amendments to th
LAA are important to electric utilities: th
standards (INSPS) and the requirement o
construct new plants or make major modifica
NSPS applies when a stationary source

automobile) is built or modified after the El
the specific industry. Sources constructed pr
but requirements can be imposed by a state

Other environmental laws apply to various stages of the oil industry cycle
Refineries (factories where crude oil is processed into petroleum products) 4
major sources of air pollution and are regulated under the federal Clean Air Act
Subtitle T of the federal Resource Conservation and Recovery Act (RCRA)!
regulates corrective action (response and cleanup) of buried underground stora
tanks that have leaked their contents into the ground.

Natural Gas: LNG terminal development faces a number of complex
environmental issues. Among those issues can be concerns related to heating of sea
water, air emissions, and seismic concerns, as well as the normal issues related to
development of an infrastructure project of this size, such as concerns about impacts
on wetlands, storm water discharge, and traffic. k

Electricity: Electric generation has a greater impact on air quality than an
other single-industry in the U.S. other than the transportation sector. Burning co
to generate electricity produces emissions of sulfur dioxide (SO;), nitrogen ‘oxid
(NO,), and mercury. Seventy percent of the sulfur dioxide and twenty-three
percent of the nitrogen oxides emitted in the U.S. are the byproduct of electricity
generation, primarily from coal-fired power plants. Sulfur dioxide can affect trees
and water when it combines with moisture to produce acid rain. Emissions of NO.
help create smog, and also contribute to acid rain. Mercury released into the dir,
settles in water and can build up in fish and shellfish, becoming harmful to animals
and people who ecat them. Utlities burning coal to generate electricity also account
for about a third of man-made greenhouse gas (GHG) emissions in the United
States and contribute significantly to global warming. According to the EPA,
electricity generation is the largest source of U.S. GHG emissions, accounting for
total of 2,381 million metric tons (MMT) of CO, in 2005. ;

In recent decades, the generation and transmission of electricity has been
subject to intensive environmental regulation to reduce these adverse environmental
impacts. In particular, the federal Clean Air Act (CAA) requires coal-burning powe
plants to reduce air pollution. Indeed, much of the law and regulations under Tide [
of the CAA (aimed at reducing pollution from stationary sources) has centered on
cfforts to clean up air pollution in electricity generation. The core of Title I is 2
system of National Ambient Air Quality Standards (NAAQS). These numerical
standards determine how much pollution can be in outside air in specific regions.
The NAAQS are set for specific pollutants, so, for example, the NAAQS for sulfur
dioxide is different from the NAAQS for lead. Emissions of mercury from power

plants are handled separately under Section 112 of the CAA, which establishes
standards for hazardous air pollutants.

Once the EPA has established a NAAQS, CAA Section 110 requires each state

new source performance standards for cert
modified after 1971. Over time, EPA has n
these standards still do not apply to older ur
been modified.

The NSR. program applies to new «
which are therefore subject to both NSPS :
nstall modern pollution controls if they pro
modify existing units, including older ones,
that result in a significant increase in emission
alr pollution authorities administer the NSR -
NSR regulations, and require affected utilitie
Proceeds. The level of control required depes
the unit is located. A unit located in a 1
stringent “controls than a unit located in an

based controls: a specific level of technolog;
nOnattainment areas, sources must reduce em
Emission rate; in attainment areas the prograr
deterioration (PSD) and requires lowering er
technology (BACT).

While these technology-based standards
for utilities to continue to operate their old

1 Resource Conservation and Recovery Act of 1976, Pub. L. No. 94-580, 90 Stat. 2795.
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develop a document called the state implementation plan (SIP). The SIP
«cribes the measures that the state plans to implement to meet the NAAQS: It
. wﬂl include controls that the state requires of industries in the state that: emit air
is processed into petroleum products) 4 ?oﬂutants and must include the elements set forth in various sections of the CAA '
e regulated under the federal Clean Air Ac ,nd be approved by the EPA. This system is an example of cooperative federalism;
Conservation and Recovery Act (RCRA) where the federal government sets overall standards and leaves it up to the states to
and cleanup) of buried underground storag jecide how they are met. If the EPA deems the SIP jnadequate, it may reject it and
pose penalties or even develop a federal implementation plan.
Congress established this regulatory regime in 1970. In amendments to the
AA seven years later, Congress recognized that the NAAQS were not being met
quickly as predicted. It created a scheme of nonattainment areas (regions not
ceting the NAAQS) and imposed additional air pollution control requirements for
oth attainment areas and nonattainment areas. These requirements were significantly
xpanded again in the 1990 amendments to the CAA. Two regulatory systems in the
CAA are important to electric utilities: the system of new source performance
tandards (NSPS) and the requirement of new source review before utilities
onstruct new plants or make major modifications to existing ones.
INSPS applies when a stationary source (as opposed to a mobile source, like an
atomobile) is built or modified after the EPA has issued regulations that apply to
he specific industry. Sources constructed prior to 1971 are not subject to NSPS,
ut requirements can be imposed by a state as part of its SIP. The EPA has issued
ew source performance standards for certain electric generating units built or
modified after 1971. Over time, EPA has made the standards more stringent, but
Lese standards still do not apply to older units built before 1971 unless they have
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to various stages of the oil industry CYclé

to the ground.
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nhouse gas (GHG) emissions in the Unite

seen modified.
The NSR. program applies to new or modified major stationary sources,

which are therefore subject to both NSPS and NSR. NSR. requires all utilities: to
install modern pollution controls if they propose to build new generating units or
modify existing units, including older ones, with physical or operational changes
that result in a significant increase in emissions of a regulated pollutant. State or local
air pollution authorities administer the NSR. program in accordance with the EPA’s
NSR regulations, and require affected utilities to obtain permits before construction
proceeds. The level of control required depends on the air quality in the area where

e unit is located. A unit located in a nonattainment area must install more
stringent controls than a unit located in an attainment area. These are technology-

ased controls: a specific level of technology must be used to reduce emissions. In
west achievable

o global warming. Accordingto the EP

rce of U.S. GHG emissions, accounting fo
T) of CO; in 2005.

on and transmission of electricity has be

lation to reduce these adverse environmen
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Geterioration (PSD) and requires lowering emissions using the best available control
chnology (BACT).

While these technology-based standards are stringent, they created an incentive

t utilities to continue to operate their oldest, dirtiest plants, which Congress had

IAAQS, CAA Section 110 requires each st:

6, Pub. L. No. 94-580, 90 Stat. 2795.
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VI. Regulation of Energy Uze in Tr
Energy use in the transportation sectc
in the U.S. and state and federal legis
desioned to decrease energy use. The cor

never wanted to happen. Utilities have continued operating old plants that never have
been subject to NSPS and NSR. requirements instead of building new plants that
would require permits. More than half of the fossil-fuel units that generated
electricity in 2000 began operating before 1972, and these plants were responsible
for a large share of air pollution from electric power plants. Throughout the 1990s.
the EPA also became aware that utilities were also making major changes at their
power plants without securing permits. In 1999 and 2000, the U.S. Department of
Justice filed lawsuits against eight utility companies, affecting 106 generating units,
claiming violations of NSR.. At the time, it was the largest environmental enforcement
action ever untaken and generated enormous controversy for the next several years.
In the 2007 case of Environmental Defense v. Duke Energy Corp.,' the Supreme
Court unanimously upheld the EPA’ s interpretation of the important term
“modification” in its PSD enforcement action against the utility Duke Energy.
The 1990 amendments to the CAA also saw the creation of the first
market-based cap and trade pollution control scheme. The new scheme in Title IV
of the CAA set a national goal of reducing SO, emissions from electric power
generating plants by almost ten million tons. It directed the EPA to reduce SO,
emissions by setting a limit, known as a “cap,” on emissions from all units and
establishing an emissions trading program. Under the trading program, cach electric
generating unit received emissions “allowances,” each of which represented the
right to emit one ton of SO,. The allowances may be bought, sold, or banked for
use in later years, but generating unit owners or operators must own enough
allowances at the end of each year to cover their annual emissions. A national
market in these allowances is administered on the Chicago Board of Trade. The
principle behind a market-based scheme for reducing pollution is that utilicies that
can make pollution reductions at the lowest cost will make them and create a
surplus of allowances that other utilities (whose costs of reducing pollution may be
higher) will purchase. The SO, trading program has proven so successful that it has
served as a model for other trading schemes, like the European Union’s “Emissions
Trading Scheme” and other schemes in place or proposed for reducing greenhouse
gas emissions.
The ongoing controversy over NSR has led to calls for overhauling the CAA

to use different approaches to control pollution from electric generating plants, and 2
number of bills have been considered in Congress over the past decade. In a related
action in 2005, the EPA issued the Clean Air Interstate Rule (CAIR), designed to
perfnanently cap SO; and NO, emissions in the Eastern U.S. The CAIR proposed
that 28 states and the District of Columbia incorporate a trading scheme into theif
SIPs for these pollutants. In July 2008, a federal court struck down this rule &S
incompatible with the CAA,” and its future is uncertain.
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addressing energy use in transportation. F
national strategies for curbing GHG emissio
Title I of the CAA, as noted above
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implementation plans) that feature measure
pollutants. While this requirement appl
including stationary sources and mobile so
specifically for reducing emissions in |
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1 Intermodal Surface Transportation Efficiency Act of 1
Scattered sections); Transportation Equity Act for the
(1998) (codified in scattered sections); Safe, Accounts
Legacy for Users, Pub. L. No. 109-59, 119 Stat, 1144 (
24 U.S.C. § 7506(c) (2008).

1127 8. Ct. 1423 (20607)
2 North Carolina v. EPA, 531 F.3d 896 (D.C. Cir. 2008)
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VI Reguiation of Energy Usze in Transporiation
Energy use in the transportation sector has attracted increasing public attention
in the US., and state and federal legislators and regulators are taking actions
designed to decrease energy use. The concerns motivating this renewed interest in

bntinued operating old plants that never have
rements instead of building new plants that
alf of the fossil-fuel units that generated

pre 1972, and these plants were responsiple
ectric power plants. Throughout the 19905,
es were also making major changes at their
In 1999 and 2000, the U.S. Department of

companies, affecting 106 generating units
it was the largest environmental enforcemens

tansportation energy use are global warming, dependence on imported oil, and urban
sir pollution. Transportation fuels are a principal contributor to all three of these.

Burning petroleum products to power cars, trucks, and buses emits a number of

pollutants (carbon monoxide, nitrogen oxides, particulate matter, and unburned
hydrocarbons), and when these fuels are burned, they also emit carbon. dioxide. The
burning of petroleum products in the U.S. is responsible for the largest contribution

ous controversy for the next several Years.
ense v. Duke Energy Corp.," the Supreme
- s interpretation of the important terq
ction against the utility Duke Energy.
AA also saw the creation of the firg
ntrol scheme. The new scheme in Title v

of any sector of the economy to climate change.

Because a considerable amount of the nation’ s air pollution comes from cars
and trucks, many environmental laws (notably parts of Titles I and II of the Clean
Air Act) have been aimed at curbing emissions. Three major federal laws setting
national policies for the transportation sector have also addressed environmental and
energy issues. These are the Intermmodal Surface Transportation Efficiency Act of
1991 (ISTEA), the Transportation Equity Act for the 21st Century (TEA-21), and
the Safe, Accountable, Flexible, Efficient Transportation Equity Act: A Legacy for
Users (SAFETEA-LU)."' The three major energy policy acts have various provisions
addressing energy use in transportation. Finally, the emerging state, regional, and
national strategies for curbing GHG emissions address the transportation sector.

Title I of the CAA, as noted above, centers on the National Ambient Air
Quality Standards approach and the requirement that states prepare SIPs (state
implementation plans) that feature measures intended to reduce emissions of criteria
pollutants. While this requirement applies to all sources of these pollutants,
mcluding stationary sources and mobile sources, Title I includes provisions designed
specifically for reducing emissions in transportation. One such provision is
transportation conformity. federal agencies may not fund or approve activities that
do. not conform (meet) to the standards set forth in a SIP or FIP and must
demonstrate that their activities do not contribute to violations of NAAQS or prevent

lucing SO, emissions from electric power
tons. It directed the EPA to reduce SO,
a “cap,” on emissions from all units and

- Under the trading program, each electric
owances,” each of which represented the |
ances may be bought, sold, or banked for

OWNers or operators must own enough ‘

cover their annual emissions. A national
ed on the Chicago Board of Trade. The .
for reducing pollution is that utilities that
owest cost will make them and:create 2

(whose costs of reducing pollution may be
rogram has proven so successful that it has
es, like the European Union’s “Emissions
place or proposed for reducing greenhouse

nonattainment areas from meeting the NAAQS.?

The 1990 Clean Air Act Amendments dramatically expanded Title I by adding
lengthy and complex transportation-related provisions for states that continued to
have nonattainment areas for ozone and carbon monoxide. States were required to
adopt tougher anti-pollution measures in their SIPs, depending on the severity of
the nonattainment status of the areas (areas with worse pollution were required to
adopt stricter controls). For example, all areas that were nonattainment for either

. has led to calls for overhauling the CAA
tion from electric generating plants, and a
ongress over the past decade. In a related
Air Interstate Rule (CAIR), designed to
in the Eastern U.S. The CAIR proposed

ia incorporate a trading scheme into their

a federal court struck down this rule as

e is uncertain.

1 Intermodal Surface Transportation Efficiency Act of 1991, Pub. L. No. 102-240, 105 Stat. 1914 (codified i
seattered sections); Transportation Equity Act for the 21st Century, Pub. L. No. 105-178, 112 Stat. 167
(199R) (codified in scattered sections); Safz, Accountable, Flexible, Efficient Transpertation Equity Act: A
Legacy for Users, Pub. L. No. 109-59, 119 Stat. 1144 (2005) (codified in scattered sections).
2427U.8.C. § 7506(c) (2008).
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Manufacturers that sell cquipment that does not meet th
standards are subject to recall orders and stiff financial penalties.

Other provisions of Title 11 are desi
One of Title I’ s best-
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ore concerned about global warming. Ther
¢ credits available for the purchase of electr
alternative fuels are under consideration, 1
d biodiesel fuels made from different sous
vironmentally benign than others, and most

gned to address emissions in transportation.
known provisions allows the state of California to adopt its
own emissions standards for motor vehicles. Other states have followed California’
lead and adopted the California standards, The clean-fuel vehicle program added in
the 1990 amendments encourages the development of entire flects of vehicles
running on cleaner fuels, and requires certain states to add a clean-fuel fleet program
to their SIPs. Section 211 of the CAA gives the EPA the authority to regulate fuels
and fuel additives. The EPA used this authority to require a complete phase out of
lead in gasoline in the 1970s, which is one of the most successful environmental
measures ever. Section 211 has also allowed the EPA to require changes in gasoline
and diesel fuel so they produce fewer emissions. These “reformulated fuels”
cleaner-burmning than gasoline and diesel fuel were in 1990, but their p
created other environmental problems. The additive MTBE created seri
pollution problems, and ethanol, adopted widely 25 a fuel component,
criticized for diverting farm crops to fuel production.

oxide per unit of energy than petroleum prc
pported by an extensive and well-functic
tion would almost certainly be required to s
e example, California’ s Hydrogen highs
oundwork for a statewide hydrogen-based ti
In the decades following World War Il
tomobile in large part through land use pat
roduction {low-density housing in particular), and f

are miuch

ous water crov-intensive transportation systems. As P

has been or the last 100 years, our comumunities hav
of cheap gasoline.” ! Americans drive everyv
other means of transportation such as walkin

Even with all these measures in place, improving air quality in the U.S.’ largest
cities remains a difficult challenge. Tighter emissions control standards have resulted
In consistent improvement in air quality as automakers have added new technology
to their cars and trucks to keep pace with them. American motorists are driving
more miles each year, but as a result of tighter controls on emissions, pollution from

mobile sources has decreased. However, many areas continue to be nonattainment
areas for ozone, and more measures will be re

quality.

There are three basic sets of policy options to make more improvements in
reducing energy use and transportation-related emissions, none of which will be
sufficient alone. First is improving vehicle efficiency as it is known that gains in fiel
efficiency could be made in cars and trucks through more widespread adoption of
technologies available today or being developed in the near- and long-term. The
best-known federal program aimed at improving vehicle efficiency, the Corporate
Average Fuel Economy (CAFE) program, began in the mid-1970s. The purpose of

CAFE is to reduce energy consumption by increasing the fuel economy of cars and

rd set of policy options for decreasing ene

efficiency of the transportation system itself.
easier for Americans to have access to W
mnsportation and building the infrastructure
clent - transportation modes. Governmen
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Barack Obama: New Energy For America, http:/my.barac
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VIL Climate Change Regulation -
In recent years, a significant environmental focus has been on developing
strategies to reduce greenhouse gas (GHG) emissions. Litigants in a recent Supreme

Court case referred to climate change as “the most pressing environmental challenge
of our time.” '

Because the energy sector (and electricity generation and
transportation in particular) is responsible for a significant percentage of nationyl
GHG emissions, state, regional, and national strategies for curbing emissions will |
have significant impacts on energy industries.

Activities designed to reduce GHG emissions are underway at the national
regional, state, and local levels. The U.S. played an important leadership role in the
development of the Copenhagen Accord, the most recent international agreement
designed to reduce GHGs and set the framework for negotiations for a follow-on
agreement to the Kyoto Protocol. At the national level, prospects for climate
legislation improved in 2009 with the election of President Barack Obama. As 2
candidate for President, Obama pledged to reduce U.S. GHG emissions 80 percent
by 2050 and to make the United States an international leader on climate change by
“re-engaging” with the world community on climate issues.

Representatives Edward Markey of Massachusetts and Henry Waxman of
California developed a comprehensive climate bill, the American Clean Energy and
Security Act of 2009 (“ACES”). The ACES passed the House of Representatives
on June 26. It was the first climate bill to pass a chamber of Congress, and has five
titles. Title T contains provisions for a federal renewable electricity and efficiency
standard, carbon capture and storage technology, performance standards for new
coal-fired power plants, research and development support for electric vehicles, and
support for deployment of smart grid technologies. Title II includes provisions
related to building, lighting, appliance, and vehicle energy efficiency programs. Title
IIT includes a comprehensive cap-and-trade carbon emissions reduction scheme.
Tide IV includes provisions to preserve domestic competitiveness and support

workers, provide assistance to consumers, and support for domestic and international
adaptation initiatives. In September 2009, Senators John Kerry and Barbara Boxer
introduced their companion bill to ACES, the Clean Energy Jobs and American
Power Act (“CEJAPA”), which differed from ACES in some respects. In eatly
2010, the future of the two main climate bills was uncertain.

- A different idea for climate legislation that has attracted attention is imposing 2
“carbon tax” to reduce emissions. Some prominent public figures in climate change
discussions have advocated putting a simple price on a ton of CO, emissions,
including former U.S. vice president Al Gore, recipient of the Nobel Peace prizt
for his work on climate change, and noted climate scientist Dr. James Hansen

1 Massachusetts v. EPA, 127 S. Ct. 1438 (2007).. .
2 Proposed Endangerment and Cause or Contribute Fir
the Clean Air Act, 74 Fed. Reg. 18,886 (Apr. 24, 2005

1 Massachusetts v. EP.A., 127 S. Ct. 1438, 1446 (2007).
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orting “intelligent transportation” technologieg ,
‘ However, public resistance to this idea is likely to be strong. When the Clinton
Administration proposed a “BTU tax” in the early 1990s, which would have taxed
fuels based on their heat output, the negative reaction forced the Administration to

tion
environmental focus has been on developiy,
withdraw its proposal.

On the regulatory side, the Supreme Court case of Massachusetts v. EPA'
Prompted the EPA to regulate GHG emissions. Massachusetts and several other
states petitioned the EPA to use its authority under Title IT of the federal Clean Air
Act (CAA) to regulate emissions of carbon dioxide and other GHGs from new
motor vehicles that contribute to climate change. Massachusetts argued that because
e CAA requires the EPA to regulate any “air pollutant” that can “reasonably be
anticipated to endanger public health or welfare,” the EPA was required to regulate
carbon dioxide emissions. In 2003, the EPA determined that it lacked authority to
regulate GHGs under Title I of the CAA and that even if it had that authonty it
would decline to regulate. The EPA argued that, even if it had authority, it had
discretion to defer a decision to regulate until more research could be done.

By a 5-4 vote, the Supreme Court ruled in favor of Massachusetts. The Court
held that Massachusetts, due to its “stake in protecting its quasi-sovereign interests” as
1 state, had standing to sue the EPA over potential damage caused to its territory by
global warming. The Court held that the CAA’s definition of air pollutant included
carbon dioxide because it was written with “capacious” language so that it would
ot become obsolete. The Court also held that if the EPA wishes to continue its
inaction on GHG regulation, it was required by the Act to base the decision on'a
consideration of “whether greenhouse gas emissions contribute to climate change.”

Responding to this decision, the EPA issued two findings in 2009 as
prerequisites to regulating GHG emissions from vehicles under CAA section 202(a):
the “endangerment finding” that GHGs in the atmosphere endanger the public
health and welfare, and the “cause and contribute” finding that GHG emissions
from new motor vehicles and new motor vehicle engines contribute to the
atmospheric concentrations of GHGs and to the threat of climate change.” The EPA
then issued three proposed rules in 2009 to regulate GHG emissions under the CAA.
The CAA regulatory scheme distinguishes between “mobile sources” (cars; trucks, etc.)
and “stationary sources” (factories, power plants, etc.). Accordingly, one new rule,
made jointly between the EPA and the National Highway Traffic and Safety
Administration, addressed GHG emissions from mobile sources. Another addressed
emissions from major stationary sources that emit more than specified amounts of
GHGs. A third rule addressed reporting of GHG emissions. The EPA also granted
California’ s waiver to implement its own auto GHG emissions standards.
State and regional programs will have significant effects on energy industries.
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1 Massachusetts v. EPA, 127 S. Ct. 1438 (2007).
2 Proposed Endangerment and Cause or Contribute Findings for Greenhouse Gases Under Section 202(a) of
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The state of California has developed a statewide cap on GHG emissions and i

developing regulations that will decide how industries will be allocated allowances

and trade them to meet that cap. Given the size and importance of California and its
traditional role in influencin

g federal air pollution policy (its system of regulating

group of northeastern state
(RGGI) that features 2 GH
phase only to electric utiiti
important GHG reduction
utilities have recognized th

s have created the Regional Greenhouse Gas Initiative
G cap and trade scheme. This scheme applies in its first
€s, 50 its regional cap-and-trade system is going to bean
mechanism for electric power generation. Some- electric

e merits of a cap and trade strategy, and some have even
gone so far as to break with historical precedent and support the

Anther means of reducing GHGs in electric power gen
the performance of existing generation through more conservation and energy
efficiency improvements. As a partial response to its Increasing environmental
awareness, the electric utility industry saw the advent in the past few decades of
“integrated resource planning” (planning for the long term) and “demand side
management” (DSM) programs designed to curb demand so utilities could avoid
building new facilities. An example of a DSM ini
more efficient light bulbs that use less electricity.

DSM programs, and energy savings for the 459
billion kilowatthours.

development of renewables.

se schemes.

eration is to improve

described above.

tiative is providing customers with
In 1999, 848 electric utilities had
largest electric utilities were 50.6
While these programs still exist, they have been largely
replaced in recent years by other state and federal initiatives designed to promote
renewable energy and energy conservation. Systems benefit charges (also known as
public benefit funds) began in the 1990s when state regulators were concerned,
correctly so as it turned out, that electric utility industry restructuring would prompt
utilities to discard their programs that promoted renewable energy sources. A SBC
imposes a small charge on every kWh of electricity generation and uses the money
from this charge to promote renewable energy and energy efficiency projects.

One popular type of new program that promotes the development of
renewable energy is renewable portfolio standards (RPS), which as of 2010 was in
place in 29 states, with another five having voluntary standards. An RPS requires
electric utilities to obtain a specific percentage of their power from renewable
energy facilities, either by generating it or purchasing certificates from generators
that use renewable fuels, A number of the states with RPS also have mandated
energy efficiency targets. The RPS in the ACES climate bill, which was passed by
the House of Representatives in 2009, is a “Combined Efficiency and Renewable

Electricity Standard” that would credit both energy efficiency and electricity
produced from renewables.

Because qualifying renewable power-sources under the states” RPS and the
proposed federal RPS have few or no carbon emissions,

components of state and federal climate change policies. An
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example is the proposal
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:n 2008 by three companies to build a solar plant in California to produce up to 800
W of electricity, far more than any existing plant. The power would be sold to a
California utility that is required under California’s RPS, one of the most aggressive
in the nation, to get 20 percent of its electricity from renewable sources by 2010. If
comprehensive climate legislation passes Congress, it will almost certainly featgre
other measures designed to promote renewables. For example, the ACES climiate
bill would empower states to establish utility rates that would provide incentives for

a statewide cap on GHG emissions and ;
how industries will be allocated allowance
the size and importance of California and its
ir pollution policy (its system of regulating
enced the CAA’ s development), how ¢}
ave a great influence on federal policy, A

ed the Regional Greenhouse Gas Initiative Jovelopment of renewables.

By 2010, GHG regulation in the U.S. involved a large number of federal,
regional, state, and local initiatives imposing a varicty of different restrictions on
epnergy industries. With the focused attention on climate change and reducing
arbon emissions from the energy sector, it is likely that the U.S. will make
significant changes to the regulation of energy industries. More developments are
almost certain to take place as a result of new legislative and regulatory actions, and
aumerous cases brought in state and federal courts that aim to force governments,
corporations, and individuals to take action to control emissions. These changes
would relate to (and, in many cases, modify) one or more of the legal regimes
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