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ical institutions displayed “great skill and ingenuity of reasoning.”??’
Throughout his celebrated Commentaries on the Constitution of the United
States, Story relies often on the “excellent writings” of Paley.128

For Paley, the issue of oaths and perjury was one of morality as well as
of law; he expressed views not unlike that of Cicero who warned that “people
overturn the fundamental principles established by Nature, when they di-
vorce expediency from moral rectitude.”??? In Paley’s view, the entire ques-
tion of perjury rested on the definition of a lie: “A lie is a breach of promise:
for whoever seriously addresses his discourse to another, tacitly promises to
speak the truth, because he knows that the truth is expected.”’*¢ And the
effects of lying are not simply private; they are public in the deepest and most
‘important sense:

[TThe direct ill consequences of lying . . . consist, either in some
specific injury to particular individuals, or in the destruction of that
confidence, which is essential to the intercourse of human life: for
which latter reason, a lie may be pernicious in its general tendency,
and therefore criminal, though it produce no particular visible mis-
chief to any one.!3!

Given this public aspect to the damages that come from lying, it is neces-
sary that oaths never be made “cheap in the minds of the people.”**? Be-
cause “[mjankind must trust to one another” there is no more efficacious
means than through the use of oaths: “Hence legal adjudications, which gov-
ern and affect every right and interest on this side of the grave, of necessity
proceed and depend upon oaths.”*¥* As a result, lying under oath is far more
serious than merely lying; perjury is, Paley notes, “a sin of great delibera-
tion,” an act that “violates a superior confidence.”!34

Because a witness swears that he will “‘speak the truth, the whole truth,
and nothing but the truth, touching the matter in question,’”'35 there is no
place where a person under oath can cleverly lie and not commit perjury.
The witness cannot legitimately conceal “any truth, which relates to the mat-
ter in agitation” because to so conceal “is as much a violation of the oath, as
to testify a positive falsehood; and this whether the witness be interrogated to
that particular point or not.”*¢ It is not enough, Paley observed, for the
witness afterward to say that he was not forthcoming “‘because it was never
asked me’”;137 an oath obliges to tell all one knows whether asked or not. As
Paley notes, “the law intends . . . to require of the witness, that he give a
complete and unreserved account of what he knows of the subject of the trial,

127 1 StoRry, supra note 41, §§ 588 n.1, at 436, 585 n.2, at 439.
128 See id. § 1603; see also id. §§ 522, 548, 558, 573, 576, 580, 582, 585, 588; 2 id. § 1338.
129 Cicero, supra note 121, at 379.

130 1 PALEY, supra note 125, at 184.

131 Id.

132 Id. at 193.

133 Id. at 197.

134 JId.

135 Id. at 200.

136 Id.

137 Id. at 201.
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whether the questions proposed to him reach the extent of his knowledge or
not.”138

Nor is it a sufficient excuse that “[a] point of honour, of delicacy, or of
reputation, may make a witness backward to disclose some circumstance with
which he is acquainted.”?®® Such a sense of shame or embarrassment cannot
“justify his concealment of the truth, unless it could be shewn, that the law
which imposes the oath, intended to allow this indulgence to such
motives.”140

Similarly, linguistic contortions with the words used cannot legitimately
conceal a lie or, if under oath, perjury. Paley’s argument on this point merits
a complete hearing:

As there may be falsehoods which are not lies, so there may be lies
without literal or direct falsehood. An opening is always left for this
species of prevarication, when the literal and grammatical significa-
tion of a sentence is different from the popular and customary
meaning. It is the wilful deceit that makes the lie; and we wilfully
deceive, when our expressions are not true in the sense in which we
believe the hearer apprehends them. Besides, it is absurd to con-
tend for any sense of all words, in opposition to usage, for all senses
of words are founded upon usage, and upon nothing else.#!

Thus the most common terms of oaths sworn include a promise not only
to tell the truth, but the broader promise to tell the whole truth and nothing
but the truth. Willful deceit is the key to whether a witness commits perjury
or not, whatever the means chosen.1*? The moral and legal inheritance of the
founding generation included the belief that the violation of an oath was
nothing less than “treachery.”4?

None of the major writers with whom the Founders were intimately con-
versant saw perjury as anything but one of the most serious offenses against
the commonwealth.'** In his widely cited Treatise of the Pleas of the Crown,
for example, William Hawkins explained that there were certain kinds of of-
fenses that were “infamous, and grosly scandalous, proceeding from Princi-
ples of downright Dishonesty, Malice or Faction”;!45 and it was under this

138 Id.

139 Id.

140 Id.

141 Jd. at 188-89. Pufendorf was of a similar mind. Witnesses, he said, should not “have an
opportunity, by insidious or equivocal Expressions, to evade the force of [their] Obligation{s].”
PUFENDORE, supra note 122, at 337. Should they so break their oath, they will discover the truth
that God is the “Avenger of our Perjury.” See id. at 335.

142 As Thomas Wood put it, “it cannot be presum’d that one should commit Perjury with-
out design.” THOMAS WoOD, A NEW INSTITUTE OF THE IMPERIAL OR CiviL Law 288 (London,
4th ed. 1730).

143 See ALGERNON SIDNEY, Di1SCOURSES CONCERNING GOVERNMENT 225 (Thomas West
ed., 1990).

144 For a helpful compilation of many of the common law sources on “oaths” and “perjury”
see under those heads in GiLes Jacos, A NEw Law DicrioNarY (Owen Ruffhead & J. Morgan
eds., London, 9th ed. 1772).

145 1 Wiriam Hawkins, A TREATISE OF THE PLEAs oF THE Crown 171 (London, 2d ed.
1724).
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rubric that he included “perjury and subornation of perjury.” Indeed he
went further arguing that “perjury . . . is of all Crimes whatsoever the most
Infamous and Detestable.”146

Perjury was, in the first instance, tied to jurors who might give a false
verdict and “for several centuries no trace is to be found of the punishment
of witnesses for perjury.”'#’ And even after it originated in the Star Cham-
ber, it was only by “slow degrees [that] the conclusion that all perjury in a
judicial proceeding is a crime was arrived at.”148 In 1562-1563 the first statute
providing penalties for those who committed both perjury and subornation of
perjury was enacted.’*® Thus human punishments were made to augment the
fear of divine vengeance for lying under oath.'*® This was, in Pufendorf’s
view, absolutely essential, as he noted by quoting Demosthenes: “Those who
escape your Justice, leave to the Vengeance of the Gods; but those on whom
you can lay hands, never consign over to Providence, without punishing them
your selves.”31 It was by this joint power of the sacred and the secular that
men could put their faith in oaths as a means of securing truthful testimony
from those sworn to give it. And by such oaths and the punishments to be
meted out for perjury, the commonwealth could secure the proper adminis-
tration of justice within the courts of law. Perjury was no longer just a sin; it
was a crime.

Based on the foregoing analysis and review of the historical record, the
conclusion seems inescapable, based on the expressed intent of the Framers,
the wording of the Constitution, the writings of the principal legal authorities
known to the Framers, and the common law, that perjury would certainly be
included as a “high crime and misdemeanor” in an impeachment trial under
the U.S. Constitution. Further, the record fails to support the claim that im-
peachable offenses are limited to only those abuses that occur in the official
exercise of executive power.

Conclusion

There is no power granted to the House of Representatives more formi-
dable than “the sole power of impeachment.” Knowing as they did the dan-
gers of subjecting those in high office to the mere passion and caprice of the
moment, the Founders sought to create a power to impeach that would be
capable of “displacing an unfit magistrate”’>2 but within the confines of a
written and ratified Constitution of enumerated and limited powers. They

146 ]d. at 172. Pufendorf put it even more strikingly: “Perjury appears to be a most mon-
strous Sin, in as much as by it the forsworn Wretch shews, that he at the same time contemns the
Divine, and yet is afraid of human Punishment; that he is a daring Villain towards God, and a
sneaking Coward towards Men.” PUFENDOREF, supra note 122, at 334.

147 3 STEPHEN, supra note 120, at 242.

148 Id. at 247.

149 See 4 HOoLDSWORTH, supra note 80, at 518.

150 “The two expedients of the oath and the perjury penalty are similar in their operation;
that is, they influence the witness subjectively against conscious falsification, the one by re-
minding him of ultimate punishment by a supernatural power, the other by reminding him of
speedy punishment by a temporal power.” 6 WIGMORE, supra note 119, § 1815, at 432,

151 PUFENDOREF, supra note 122, at 334.

152 1 FARRAND, supra note 5, at 86.
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thus limited the reasons for which an impeachment could be undertaken to
“Treason, Bribery, or other High Crimes and Misdemeanors.”

The success of the Founders in creating the impeachment power to be
both politically safe and constitutionally effective in meeting the demands of
republican government is seen most clearly in how few have been the in-
stances of its use. Lord Bryce described the power of impeachment over a
century ago as “the heaviest piece of artillery in the congressional arsenal”
and thus “unfit for ordinary use.”*>® The process seeking to remove a Presi-
dent, he said, “is like a hundred-ton gun which needs complex machinery to
bring it into position, an enormous charge of powder to fire it, and a large
mark to aim at.”*5¢ The constitutional provisions for impeachment were in-
tended, in part, to secure the chief executive from being driven from office
for mere partisan reasons. To get rid of a President—or to try to—Congress
must have good cause. As Bryce said, one does not use impeachment for
light and transient causes, “as one does not use steam hammers to crack
nuts.”155

In light of the Founders’ concern that the President not be subject to
political molestation by Congress, it cannot be emphasized too strongly that
impeachment is the only means granted to Congress to censure or to punish
“presidential delinquency.” When it comes to serious presidential wrongdo-
ing, it is either impeachment or nothing. The current suggestion that Con-
gress might censure the President assumes a power not given by the
Constitution and thus violates one of the Constitution’s most basic principles,
the separation of powers.

The Founders understood better than do many today that the most po-
tentially pernicious branch of our constitutional order is the legislature. As
James Madison correctly observed in The Federalist No. 48, history had
demonstrated that the “legislative department is every where extending the
sphere of its activity, and drawing all power into its impetuous vortex.”%6
The reason this is a danger, Madison noted, is that a legislature is all too
often “inspired by a supposed influence over the people with an intrepid con-
fidence in its own strength.”%? Thus, Madison concluded, “it is against the
enterprising ambition of this department, that the people ought to indulge all
their jealousy and exhaust all their precautions.”%8

A primary reason for the Founders’ efforts to curb the tendency of Con-
gress to draw all power into its “impetuous vortex” was to protect the execu-
tive branch from being molested by it. Those who framed and ratified the
Constitution had seen in their own state constitutions the debilitating effect
of having a dominant legislature and a servile executive. By establishing a
clear separation of powers and by giving each branch the means of resisting
the encroachments of the others, they sought to create that energy in the
executive that they deemed essential to good government. Alexander Hamil-

153 1 James Brycg, THE AMERICAN COMMONWEALTH 212 (MacMillan 1941) (1893).
154 JId.

155 Id. at 213.

156 THE FEDERALIST No. 48, at 333 (James Madison) (Jacob Cooke ed., 1961).

157 Id. at 334.

158 Id.
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ton summed it up powerfully in The Federalist No. 70: “A. feeble executive
implies a feeble execution of the government. A feeble execution is but an-
other phrase for a bad execution; And a government ill executed, whatever it
may be in theory, must be in practice a bad government.”%?

Recognizing as they did that “[e]nlightened statesmen [would] not al-
ways be at the helm,”¢? the Founders also knew there had to be some means
available to remove from office those who might violate their sacred public
trust and abuse their positions. But such a means had to be created within
the context of the necessary separation of the coordinate powers. The solu-
tion was giving the sole power of impeachment to the House of Representa-
tives and giving the sole power to try such impeachments to the Senate. By
such a device the principle of a bicameral legislature would temper the im-
pulses of the legislature to censure and to punish those with whom the most
numerous branch might disagree.

Andrew Jackson understood well the unconstitutionality of a censure.
The very idea of a censure, he wrote, is “subversive of that distribution of the
powers of government which [the Constitution] has ordained and established,
[and] destructive of the checks and safeguards by which those powers were
intended on the one hand to be controlled and the other to be protected.” It
was for this reason that Jackson argued, as should Congress, that censure was
“wholly unauthorized by the Constitution and in derogation of its entire
spirit.” Jackson’s logic was, as Arthur Schlesinger has said, “unassailable.”161

Impeachment is the only power the Constitution grants to Congress to
deal with errant executives. It is the only means whereby the necessarily high
walls of separation between the two branches may be legitimately scaled.
Had the Founders intended some other means of punishment to be available
to the legislative branch they would have said so, as Chief Justice John Mar-
shall once said in another context, “in plain and intelligible language.”162
That they did not do so should be the only guide in this grave and sensitive
matter.

The temptation to do anything possible to avoid exercising the awful
constitutional power of impeachment is obviously and understandably great.
But such a temptation to take the easy way out by assuming a power not
granted should be shunned. Should President Clinton, as a result of bad ad-
vice or political pressure, agree to such an unconstitutional punishment as a
censure, that would be a breach of his constitutional obligations as great as
anything else of which he has been accused. The great office he is privileged
to hold deserves his protection against any ill-considered censorious assault
from Congress.

In short, censure would be a coward’s way out, both for those in Con-
gress who might suggest it and any President who would accept it. Impeach-
ment is the only legitimate power available to Congress by grant of the

159 Tue FeEpERALIST No. 70, at 471-72 (Alexander Hamilton) (Jacob Cooke ed., 1961).

160 THE FEDERALIST No. 10, at 60 (James Madison) (Jacob Cooke ed., 1961).

161 For a more complete discussion of this point, and for the citations to the quotations -
mentioned here, see supra note 10.

162 Barron v. Baltimore, 32 U.S. (7 Pet.) 243, 250 (1833).



1999] Gary L. McDowell 649

Constitution to deal with presidential wrongdoing. Neither a President nor
the American people should accept anything less.

In the end, the determination of whether presidential misconduct rises to
the level of “high Crimes and Misdemeanors,” as used by the Framers, is left
to the discretion and deliberation of the House of Representatives. No small
part of that deliberation, guided as it must be by the history and meaning of
“high Crimes and Misdemeanors,” must address what effect the exercise of
this extraordinary constitutional sanction would have on the health of the
Republic, as weighed against the necessity of making clear that in America
no one—mnot even a popular President—is above the law. In the end, that is
what matters most and must bear most heavily on the members of the House
of Representatives as they consider what they must do in the weeks ahead.
For what is decided—one way or the other will echo through our history.



