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the property. Roberts purchased the property at the foreclosure
sale with full knowledge of Lester's claim. Roberts subsequently
conveyed the property to Little.2"'

The court determined that the tax sale and conveyance to Saun-
ders were void ab initio since taxes on the property were in fact
paid by Lester and his predecessors in title.20 2 Therefore, Little
had no title to the property. The court noted further that because
a special commissioner executed the 1878 deed to Cabell, the
Franklin County assessing officials were not entitled to rely solely
on the index to deeds for determining who held title to the prop-
erty. Had the officials read the special commissioner's deed, they
would have learned that the special commissioner conveyed the
property on behalf of Grant's heirs and avoided a double assess-
ment on the property.20 '

J. Restrictive Covenants

In Williams v. Brooks,0 4 the Supreme Court of Virginia held
that the following restrictive covenant did not prohibit mobile
homes in a residential subdivision:

No structure of a temporary character, that is, a trailer, basement,
tent, shack, garage, barn, or other outbuilding shall be used on any
lot at any time as a residence either temporarily or permanently if it
can be seen from any adjoining lot or from the road(s) adjoining said
lot . ... 205

Owners of lots in a residential subdivision sought and obtained a
mandatory injunction requiring mobile home owners in the subdi-
vision to remove their mobile homes. 06 The mobile homes were
permanently affixed to the realty.10 7 The court determined that the
restrictive covenant was ambiguous when applied to the mobile
homes s.2 0  The court noted that restrictive covenants are not fa-

201. Id.
202. Id. at 57, 381 S.E.2d at 5.
203. Id. at 57, 381 S.E.2d at 5-6.
204. 238 Va. 224, 383 S.E.2d 712 (1989).
205. Id. at 225, 383 S.E.2d at 712.
206. Id.
207. Id. at 225-26, 383 S.E.2d at 712-13. The hitches, wheels and springs were removed

from the mobile homes; permanent piers, concrete footings, foundation, decks and brick
steps were installed. Id.

208. Id. at 227, 383 S.E.2d at 713.
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vored and should be construed not to limit the use of property.20 9

K. Subjacent Support

In a case of first impression, the Supreme Court of Virginia re-
fused to rule that a surface property owner's right to subjacent
support is violated by mere subsidence of the surface. In Large v.
Clinchfield Coal Co., 210 a surface property owner (Large) and the
owner of the coal under the surface (Clinchfield) both appealed a
trial court order which prohibited Clinchfield from "longwall" coal
mining beneath Large's property and which ruled that "longwall"
mining would not damage the surface "to any appreciable de-
gree."21' The court stated that the "'absolute' nature of the right
to subjacent support merely implies strict liability for its viola-
tion."2" A surface landowner must establish appreciable damage or
a diminution in use to maintain a cause of action.21 3 The court con-
cluded that the uniform subsidence of the surface in the form of a
three foot deep swale above the excavated areas would not consti-
tute appreciable damage,214 and ruled that Clinchfield could con-
tinue its "longwall" mining operation.

L. Zoning and Land Use

The Supreme Court of Virginia invalidated the zoning ordinance
at issue in City of Virginia Beach v. Virginia Land Investment
Association.1 6 In this case, Virginia Land Investment Association
("VLIA") property was rezoned from a planned unit development

209. Id. at 228, 383 S.E.2d at 714 (citing Hullett v. Grayson, 265 N.C. 453, 454, 144 S.E.2d
206, 207 (1965)).

210. 239 Va. 144, 387 S.E.2d 783 (1990).
211. Id. at 146, 387 S.E.2d at 784. The "Iongwall" method of coal mining involves the

removal of subsurface seams of coal in a manner which allows the exhausted area to cave in
and causes the land surface to subside. Id.

212. Id. at 147, 387 S.E.2d at 785.
213. Id. at 148, 387 S.E.2d at 785.
214. Id.
215. Id. at 149, 387 S.E.2d at 785-86. Justice Russell and Justice Stephenson dissented,

citing Stonegap C. Co. v. Hamilton, 119 Va. 271, 289, 89 S.E. 305, 310 (1916), which estab-
lished a surface landowner's absolute right to surface support in Virginia. Evidence was
produced to show that "longwall" mining "will cause the surface to subside into five swales,
each three feet deep, 600 to 700 feet wide, and 3,000 to 5,000 feet long" across the property.
Large, 239 Va. at 150, 387 S.E.2d at 787. According to the dissent, these conditions are
similar to the consequences of a major earthquake and do show irreparable damage to the
surface entitling the surface owner to injunctive relief.

216. 239 Va. 412, 389 S.E.2d 312 (1990).
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district to an agricultural district. The court determined the zoning
ordinance to be "piecemeal" downzoning and not a "comprehen-
sive" rezoning as characterized by the city.21

The question in determining the validity of piecemeal downzon-
ing is whether a change in circumstances or prior mistake justified
the downzoning. The city admitted no change in circumstances af-
fecting the public health, safety or welfare and presented no evi-
dence of mistake.218 The city failed to rebut VLIA's prima facie
case that the downzoning was unjustified, therefore, the ordinance
was held to be unreasonable and void. However, the court rejected
VLIA's argument that it should have been awarded damages for
the temporary regulatory taking of its property. The court said no
taking occurred because VLIA was not deprived of all economi-
cally viable use of its land.219

In Beacon Hill Farm Associates II, Ltd. v. Loudoun County
Board of Supervisors,220 the Fourth Circuit held that a developer's
claim that a zoning ordinance was facially unconstitutional was
ripe for adjudication and remanded the case to the district court
for further proceedings. The county had amended its zoning ordi-
nance by creating an overlay zoning district to protect environmen-
tally sensitive mountain lands.22' As a consequence, 650 acres of
land belonging to Beacon Hill could not be developed pursuant to
the more relaxed requirements of the underlying A-3 zoning.222

Beacon Hill had not subdivided the property prior to the enact-
ment of the ordinance, nor had Beacon Hill applied for a special
exception from the ordinance. 22 3 The county argued that Beacon
Hill's claim was premature based on its failure to apply for a spe-
cial exception and receive a final determination of how the ordi-
nance would affect its land use. 4

The court distinguished a claim that the mere enactment of a
regulation is unconstitutional from a claim that the application of
a regulation to specific property is unconstitutional. 225 A facial at-

217. Id. at 416, 389 S.E.2d at 314.
218. Id.
219. Id.
220. 875 F.2d 1081 (4th Cir. 1989). The developer sought damages under 42 U.S.C. § 1983.
221. Id. at 1081.
222. Id. at 1082.
223. Id.
224. Id.
225. Id. at 1084.
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tack on the constitutionality of an ordinance which alleges that the
mere existence of the ordinance adversely affects property rights is
permissible without a determination of how the applied ordinance
will affect the actual use of property where the ordinance greatly
reduces the value of the property and destroys its marketability. 26

The importance of building a record in zoning cases was eminent
in Ames v. Town of Painter.22 7 The trial court overturned a board
of zoning grant of a special use permit for a migrant labor camp.
The board made no express findings or conclusions regarding the
standards which were provided in the zoning ordinance for the is-
suance of special use permits.228 Therefore there was no basis in
the record for a reviewing court to determine whether the "fairly
debatable" standard could be established. 229 The Supreme Court
of Virginia affirmed the trial court, stating that "the 'fairly debata-
ble' standard cannot be established by a silent record. 2 30

It was held in Crestar Bank v. Martin,3' that a family subdivi-
sion which is exempt from the subdivision ordinance is neverthe-
less subject to land-use controls. The Martins' conveyances of their
land to their daughters was held to be a subdivision within the
contemplation of the zoning ordinance which prohibited the erec-
tion of mobile homes on private lots in subdivisions.2 32

Marks v. City of Chesapeake233 involved a federal civil rights ac-
tion where the owner of a house sought injunctive and declaratory
relief and compensatory and punitive damages when the city de-
nied him a conditional use permit to operate a palmistry and for-
tune telling business.3 4 The B-2 classification specifically enumer-
ated palmistry as a permitted use. During the public hearing, most
of the residents who spoke against issuing the permit expressed

226. Id. at 1084-85.
227. 239 Va. 343, 389 S.E.2d 702 (1990).
228. Id. at 349-50, 389 S.E.2d at 705.
229. Id.
230. Id. at 350, 389 S.E.2d at 706. Justice Whiting dissented, stating that taken as a

whole, the record itself established that the standards in the zoning ordinance were consid-
ered by the board and that the issue was fairly debatable. Justice Whiting would have found
the Board's action proper, or, in the alternative, would have remanded the case and directed
the Board to express the reasons for its grant of the special use permit. Id. at 350-52, 389
S.E.2d at 706-07.

231. 238 Va. 232, 236, 383 S.E.2d 714, 716 (1989).
232. Id.
233. 883 F.2d 308 (4th Cir. 1989).
234. Id. at 310. Plaintiff's action alleged violations of 42 U.S.C. § 1983 and the fifth and

fourteenth amendments.

1990] 753



UNIVERSITY OF RICHMOND LAW REVIEW

religious reasons for opposing the permit. Two council members
admitted that they were influenced by the public opposition. s35

The court recognized Marks' fourteenth amendment claim and
said public officials cannot decide permit applications by relying
on public sentiment "instead of legislative determinations concern-
ing public health and safety [or otherwise] dealing with zoning. "236

The court found no clear error in its review of the district court
decision and so affirmed the ruling that the city acted arbitrarily
and capriciously when it withheld Marks' permit because of reli-
gious prejudice expressed by the neighborhood.237

In Resource Conservation Management v. Board of Supervisors,
Resource Conservation Management ("RCM") had applied for a
special use permit to operate a debris landfill on a site which per-
mitted such use. 3s While the application was pending, the Board
of Supervisors amended the zoning ordinance to prohibit debris
landfills in three zoning districts.23 9 The Virginia Supreme Court
affirmed the trial court's decision that the ordinance was within
the Board's delegated power 240 and that the ordinance was not in
conflict with nor preempted by the Virginia Solid Waste Manage-
ment Act.24' The court rejected RCM's argument that the ordi-
nance was one regulating the ownership of land instead of a zoning
ordinance.242

II. LEGISLATION

A. Condominiums

Sections 55-79.74:1243 and 55-79.75244 of the Code of Virginia
(the "Code") relating to the Condominium Act have been
amended. Section 55-79.74:1 of the Code now provides that unit
owners are entitled to copies of unit owners' association records
and minutes of meetings of the members and the executive organ

235. Id. at 312.
236. Id. at 311 (quoting Bayou Landing, Ltd. v. Watts, 563 F.2d 1172, 1175 (5th Cir.

1977)).
237. Id. at 313.
238. 238 Va. 15, 380 S.E.2d 879 (1989).
239. Id. at 17, 380 S.E.2d at 880.
240. Id. at 20, 380 S.E.2d at 882.
241. Id. at 22, 380 S.E.2d at 883-84.
242. Id. at 21, 380 S.E.2d at 882.
243. VA. CODE ANN. § 55-79.74:1 (Cum. Supp. 1990).
244. Id. § 55-79.75.
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at a reasonable cost. However, matters considered in closed session
of the executive organ need not be made available to unit
owners.

245

The General Assembly broadened the scope of issues the execu-
tive organ of a condominium may consider in closed session. Sec-
tion 55-79.75 of the Code now provides that the executive organ
may meet in closed session to discuss threatened or pending litiga-
tion, violations of the condominium documents or rules and the
liability of unit owners to the association.246

B. Deeds

Any instrument submitted for recordation pursuant to sections
17-59,247 17-60,248 and 17-79,249 of the Code must include the names
of all grantors and grantees in the first clause of the instrument in
accordance with sections 55-48250 and 55-58211 of the Code. The in-
strument will only be indexed under those names appearing in the
first clause. The form of deed contained in section 55-48 of the
Code has been amended to include within the description of the
property the name of the city or county in which the property is
located.252

C. Dower and Curtesy

Important legislation passed by the General Assembly this ses-
sion was the amendment of section 64.1-19.2253 which, effective
January 1, 1991, abolishes the interests of dower and curtesy. Any
dower or curtesy interest of a surviving spouse which vested prior
to January 1, 1991, however, will not be changed or diminished.
The right of a creditor or other interested third party in any real
estate subject to a right of dower and curtesy will not be changed
or diminished. The rights of these parties will be governed by the

245. Id. § 55-79.74:1.
246. Id. § 55-79.75.
247. VA. CODE ANN. § 17-59 (Cum. Supp. 1990) (duties of a clerk as to recording and

indexing writings).
248. Id. § 17-60 (documents to be recorded).
249. Id. § 17-79 (general index of clerk).
250. Id. § 55-48 (Cur. Supp. 1990) (forms of deeds and leases).
251. Id. § 55-58 (forms of deeds of trust).
252. Id. § 55-48.
253. VA. CODE ANN. § 64.1-19.2 (Cum. Supp. 1990).
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laws in effect prior to January 1, 1991.254

In the same act, the General Assembly amended section 64.1-13
of the Code255 which allows a surviving spouse within six months to
claim an elective share in the spouse's augmented estate. Section
64.1-16.1 was added to define augmented estate, and to provide for
exclusions and valuation. 256 "Augmented estate" is defined as the
gross real and personal estate less payments for certain allowances
and exceptions, funeral expenses, administration charges and debts
plus the total value of:

1) property derived from the decedent without full consideration
in money or money's worth;

2) property transferred by the surviving spouse, at any time dur-
ing the marriage, to a person, other than the decedent, which
would have been included in the augmented estate if the surviving
spouse had predeceased the decedent; and

3) property transferred to anyone other than a bona fide pur-
chaser for which the decedent did not receive full and adequate
consideration, including the following types of transfers: where the
decedent retained a life estate or a right to income from the prop-
erty; where the decedent retained revocable powers; where the de-
cedent was a joint tenant with a right of survivorship or where the
transfer was made causa mortis or any aggregate transfers which
exceeded $10,000 to a single donee in a calendar year.257

Excluded from the augmented estate are transfers in which the
surviving spouse joined or consented, the decedent's separate prop-
erty received by gift, will or intestate succession, and transfers
which are irrevocable as of January 1, 1991.258 "Estate" and "prop-
erty" does include insurance policies, retirement benefits, annui-
ties, pension plans, deferred compensation arrangements and em-
ployee benefit plans.259 This statute fails to limit the period of time
for which property may be brought back into the augmented
estate.

254. Id.
255. Id. § 64.1-13.
256. Id. § 64.1-16.1.
257. Id.
258. Id.
259. Id.
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D. Eminent Domain

Section 33.1-96 of the Code 260 provides for the acquisition of
property needed for a highway project, where the property is cur-
rently owned or occupied by a railroad or public utility company
for public use. In exchange for such property and the relocation of
improvements upon the taken land, the section provides for the
acquisition of land or easements, rights-of-way or interests in land
adjacent to or near the land needed for the highway project and
the conveyance of the same to the railroad or public utility.26 ' The
General Assembly amended this section to add any public service
corporation or company, political subdivision, or cable television
company as entities whose interests in land needed for a highway
project would be subject to condemnation and eligible for reloca-
tion pursuant to section 33.1-96.262

E. Financing Statements

In a move to establish uniformity in the system of indexing fi-
nancing statements, the General Assembly has amended sections
8.9-403 to 8.9-406 of Code.263 Filing officers will now index financ-
ing statements by name of the debtor and the year the statement
was filed. This procedure applies to all subsequent statements,
such as continuations, terminations, assignments and releases of
collateral.264

F. Foreclosure

The General Assembly amended section 26-58 of the Code2 5 to
provide that where the trustee in a deed of trust to secure a debt
owed to a corporation is a stockholder, member, employee, officer
or director of, or counsel to the corporation, the trustee is not dis-
qualified, nor does his position render the sale voidable, so long as
the trustee does not participate in setting the amount to be bid at
the sale of the trust property. If the lender bids the amount se-
cured, including interests and costs, the trustee's participation

260. VA. CODE ANN. § 33.1-96 (Cum. Supp. 1990).
261. Id.
262. Id.
263. VA. CODE ANN. §§ 8.9-403 to -406 (Cure. Supp. 1990).
264. Id.
265. VA. CODE ANN. § 26-58 (Cur. Supp. 1990).
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would not be improper and would not render the sale voidable.266

This legislation is retroactive.

The amendment of section 55-59.2 of the Code267 clarifies that
where a deed of trust provides for daily newspaper advertisement
for three days, the three days may be consecutive. Where the deed
of trust does not provide for the number of publications and if the
property is located in a city or a county immediately contiguous to
a city, regardless of the size of the city, then the five different pub-
lications required by statute may be on consecutive days.2 68

G. Homestead and Other Exemptions

The General Assembly updated chapter 3 of title 34 of the Code
relating to property exempt from creditor process.26 9 The exemp-
tions are available to any Virginia resident, and an additional $500
exemption is permitted for each dependent. Exemptions do not ap-
ply to spousal or child support obligations. The statute also sets
forth specific forms to be used for filing a homestead deed for real
property and a homestead deed for personal property.

The amendments also provide monetary limits as to certain arti-
cles of personal property which are exempt. The intent of the
amended language appears to protect a debtor's ability to maintain
his occupation or trade and to sustain a daily existence. The ex-
emption for insurance benefits has been repealed and an exception
for personal injury actions, awards or settlements has been added.

Subsection B of the newly enacted section 34-3427o of the Code
provides that the interest of an individual under a retirement plan
is exempt from creditor process to a certain extent. The exemption
is available to an individual whether his interest is that of a par-
ticipant, beneficiary, contingent annuitant, alternate payee or oth-
erwise, but must be claimed within certain time limits.2 7 1 The ex-

266. Section 26-58 was apparently amended in response to United States v. Smith, 99
Bankr. 724 (Bankr. W.D.Va. 1989). The foreclosure sale in Smith was held to be invalid due
to the lack of the trustee's impartiality. The trustee was an employee of the Farmers Home
Administration, the secured party, and had been actively involved throughout the disposi-
tion of the debtor's loan and property.

267. VA. CODE ANN. § 55-59.2 (Cum. Supp. 1990).
268. Id.
269. VA. CODE ANN. §§ 34-1. 34-3, 34-4, 34-4.1, 34-5, 34-6, 34-13, 34-14, 34-17, 34-18, 34-19,

34-21, 34-26, 34-28.1, 38.2-3123 (Cum. Supp. 1990).
270. Id. § 34-34.
271. Id. § 34.17.
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emption does not apply if the interest would provide an annual
benefit in excess of $17,500; does not apply to earnings on contri-
butions made to the retirement plan during the fiscal year which
includes the date the individual claims the exemption and for the
two preceding fiscal years; and does not apply to claims made
against an individual by the alternate payee or the
Commonwealth. 2

In related legislation, the General Assembly amended section 55-
19273 to provide that the exception that spendthrift trusts are not
subject to the debts and charges of the beneficiaries does not apply
to an interest in a trust, contract, other fund maintained in con-
junction with certain employee benefit plans, or similar plans re-
gardless of whether the beneficiary claims the exemption under
section 34-34.

H. Marital Property

Section 20-107.3 of the Code27 4 relating to equitable distribution
now includes language describing when property may be classified
as part marital property and part separate property. Income re-
ceived from and the increase in value of separate property during
the marriage is marital property only to the extent that marital
property or the significant personal efforts of either party contrib-
uted to the income or the increase and resulted in substantial ap-
preciation of the property.27 5 A marital share may be established in
part of a pension plan, profit-sharing plan, retirement plan, per-
sonal injury or worker's compensation award.

If separate property and marital property are commingled to the
extent the contributed property loses its identity, then the contrib-
uted property is transmuted to the category of the property receiv-
ing the contribution. Contributed property may retain its original
classification if it can be retraced by a preponderance of the evi-
dence and was not a gift. Where marital and separate property are
commingled into newly acquired property, it is transmuted into
marital property unless it is retraceable by a preponderance of the

272. See id. § 63.1-251 (Cum. Supp. 1990).
273. Id. § 55-19 (Cum. Supp. 1990).
274. VA. CODE ANN. § 20.107.3 (Repl. Vol. 1990).
275. Id. Personal effort of a party includes labor, effort, inventiveness, physical or intel-

lectual skill, creativity or managerial activity, promotional or marketing activity, which has
been directly applied to the separate property of either party. Id.
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evidence and was not a gift.276

I. Real Estate Appraisers

Perceiving a need for the regulation of real estate appraisers, the
General Assembly amended sections 2.1-1.6277, 2.1 -20 .4 271, 9_
6.25:2279 and 54.1-300280 of the Code and added chapter 20.1 in title
54.1, consisting of sections 54.1-2009 through 54.1-2019281. The ef-
fect of this legislation is the creation of a nine member Real Estate
Appraiser Board within the Virginia Department of Commerce.
Furthermore, it is now unlawful to engage in the appraisal of real
estate for compensation without a license.8 2 Certain exemptions
are provided for persons directly supervised by licensed appraisers,
public employees and the related activities of real estate brokers
and salespersons. 83

J. Recordation Tax

Subdivision H has been added to Code section 58.1-811,84 which
provides that the release of a contractual right is exempt from rec-
ordation tax if the release is contained in a single deed where an-
other function of the deed is subject to the recordation tax. Clerks'
fees for recording and indexing any writing, with certain excep-
tions, were raised from ten dollars to thirteen dollars for the first
four pages by amendments to sections 8.01-465.2215 and 14.1-112286
of the Code. The cost of each page over four pages remains one
dollar.

K. Residential Landlord and Tenant Act

The General Assembly has amended section 55-248.4287 of the
Code to add the definition of a natural person. Co-owners, either

276. Id.
277. VA. CODE ANN. § 2.1-1.6 (Cum. Supp. 1990).
278. Id. § 2.1-20.4.
279. Id. § 9-6.25:2 (Cum. Supp. 1990).
280. Id. § 54.1-800 (Cum. Supp. 1990).
281. Id. §§ 54.1-2009 to -2019.
282. Id. § 54.1-2011.
283. Id. § 54.1-2010.
284. VA. CODE ANN. § 58.1-811 (Cure. Supp. 1990).
285. Id. § 8.01-465.2 (Cum. Supp. 1990).
286. Id. § 14.1-112 (Cum. Supp. 1990).
287. VA. CODE ANN. § 55-248.1 (Cum. Supp. 1990).
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as tenants in common, joint tenants, tenants in partnership, te-
nants by the entirety, trustees or beneficiaries of a trust or any
lawful combination of natural persons permitted by law come
within the definition of natural person.288

L. Subdivisions

Section 15.1-466 of the Code,28 9 which outlines the requirements
for local subdivision ordinances, now provides that subdivision or-
dinances in certain high growth localities may provide for the divi-
sion of a lot or parcel for the purpose of sale or gift to a family
member. Such divisions are subject to all state and local
requirements.

In addition, the section now authorizes a subdivision ordinance
to permit the conveyance of shared easements to public service
corporations who provide cable television, gas, telephone and elec-
tric service to proposed subdivisions.28 0 The common easements
may be conveyed by reference on the final plat to a declaration of
the terms and conditions agreed upon by the public service corpo-
rations and recorded in the county or city land records.29'

Also, section 15.1-466 of the Code now authorizes local govern-
ments to transfer the assets contributed by developers on identi-
fied sewer, water and drainage projects in pro-rata programs to a
fund for a general sewer and drainage improvement program. 292

The subdividers and developers who met the terms of the agree-
ments under the previous pro-rata programs would receive out-
standing interest and be released from any further obligation. Pay-
ments made on pro-rata programs prior to the effective date of the
act will continue to be held in separate, interest bearing accounts
for the projects for which they were collected.293

Section 15.1-482294 has been amended to provide that where a
governing body wishes to vacate, by written instrument, a plat or
part of a plat on a lot that has been sold, it is only required to
obtain the signatures of the lot owners adjacent to the vacated

288. Id.
289. VA. CODE ANN. § 15.1-466 (Supp. 1990).
290. Id. § 15.1-466(fl).
291. Id.
292. Id. § 15.1-466(j), (j1).
293. Id.
294. Id. § 15.1-482(a).
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area. This procedure applies only to those cases involving drainage
easements or street rights-of-way where the vacation does not im-
pede or alter drainage or access for any landowners other than the
adjacent landowners.2m

M. Taxation of Real Estate

Two sections have been added to the Code which require that
non-residents who receive rent or proceeds of sale from Virginia
real property must register with the Virginia Department of Taxa-
tion on prescribed forms. Section 58.1-316 of the Code296 provides
that any non-resident who receives $600 or more in a calendar year
from Virginia rental property must complete a registration form.
Any broker who makes rental payments to a non-resident must
keep a copy of the registration form in his files and is obligated to
file the original registration with the Department of Taxation or
incur a $50 a month penalty. The broker must file the registration
by the fifteenth of the month following receipt of the form from
the payee.29

Section 58.1-317298 imposes a similar registration requirement
upon non-residents who receive payments from the transfer of title
of Virginia real property. Registration must be concurrent with the
transfer of title. The real estate reporting person, as defined by
section 6045(e) of the Internal Revenue Code99 , must file the origi-
nal registration and retain a copy for his files.300 If a payee pro-
vides a certificate that the payment is not subject to corporation or
individual income tax, then the payee will be excused from regis-
tering. Failure to file the registration subjects the real estate re-
porting person to a fifty dollar a month penalty.30 1

For both sections, the statute broadly defines "non-resident
payee" to include every non-resident individual, estate, trust and
every partnership and S corporation which has non-resident part-
ners or shareholders, and all foreign corporations.0 2

295. Id.
296. VA. CODE ANN. § 58.1-316(A) (Cum. Supp. 1990).
297. Id. § 58.1-316(B).
298. Id. § 58.1-317(A).
299. I.R.C. § 6045(e) (West Supp. 1990). Virginia's new reporting requirement is similar

to the reporting requirement imposed by the Internal Revenue Service Form 1099-S.
300. VA. CODE ANN. § 58.1-317(B) (Cum. Supp. 1990).
301. Id. § 58.1-317(C).
302. Id. § 58.1-316(E), -317(E).
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An amendment to section 58.1-3967303 provides that in proceed-
ings where real estate is sold for delinquent taxes any person not
otherwise served shall be served by publication. A person served by
publication may petition to have the case reheard within one year
of the entry of the final decree and upon a showing of good
cause.

30 4

Section 58.1-3237 of the Code,310 as amended, provides that if
real property which qualified for assessment and taxation on the
basis of use, but was rezoned later, at the owner's request, to a
more intensive use prior to 1980, may be eligible for land use taxa-
tion if the owner applies for rezoning to agricultural, horticultural
open-space or forest use. Such property would be eligible for as-
sessment and taxation on the basis of the qualifying use for the tax
year following the effective date of the rezoning. If such property is
then subsequently rezoned to a more intensive use, at the owner's
request, within five years of being rezoned to a qualifying use, then
the owner will be liable for roll-back taxes when the property is
rezoned to a more intensive use.30 In addition to owing the roll-
back taxes, the owner would be subject to a penalty equal to fifty
percent of the amount of the roll-back taxes due. 0

Amended section 58.1-3233108 provides that localities may pass
ordinances which prescribe a minimum acreage greater than five
acres in order for real estate devoted to open-space use to qualify
for land use taxation. The minimum acreage requirement is deter-
mined by adding the total area of contiguous parcels excluding
subdivision lots recorded after July 1, 1983.09

N. Vacation and Abandonment of Public's Interest in Property

Section 15.1-480.1 of the Code, 10 as amended, provides two
methods whereby a local governing body can vacate the public in-
terests in streets; alleys and easements granted as a condition of
site plan approval. First, the public interests may be vacated by a
written, recorded instrument of the owner of the land, provided

303. Id. § 58.1-3967.
304. Id.
305. Id. § 58.1-3237.
306. Id.
307. Id.
308. Id. § 58.1-3233.
309. Id.
310. VA. CODE ANN. § 15.1-480.1 (Supp. 1990).

1990]



UNIVERSITY OF RICHMOND LAW REVIEW

the governing body consents to the vacation.3 11 In the alternative,
the local governing body may pass an ordinance which vacates the
public interests. 312 Notice and a public hearing are required before
the adoption of such an ordinance. The owner of the land may ap-
peal the adoption of the ordinance. If the court finds the owner
will be irreparably damaged, it may void the ordinance. If the ordi-
nance is upheld on appeal or not challenged, a certified copy may
then be recorded and will serve to vacate the governing body's
interests.3 13

An amendment to section 33.1-151314 of the Code clarifies that
only landowners whose property abuts the road, landing or cross-
ing proposed to be abandoned may petition for a public hearing.
Under amended section 33.1-152,311 only landowners whose prop-
erty abuts the parcel proposed to be abandoned have the right to
appeal the decision on abandonment. The right to appeal an aban-
donment decision is also limited to those landowners who were
among those who had previously petitioned for a public hearing.
Section 33.1-152 now requires that notice of appeal of an abandon-
ment must be served upon each member of the governing body
rather than the Commonwealth's attorney. The section further
provides that such appeals will be decided based upon the record
and evidence presented by the parties instead of a de novo
hearing.316

0. Zoning and Land Use

The General Assembly amended section 15.1-466 of the Code"1

to clarify that site plans or plans of development required by ordi-
nance pursuant to section 15.1-491(h)31 8 will be subject to the gen-
eral procedures required for subdivision plats and plans of devel-
opment under section 15.1-466.319

The General Assembly expanded the scope of zoning ordinances
and comprehensive plans through several amendments. For in-

311. Id. § 15.1-480.1(1).
312. Id. § 15.1-480.1(2).
313. Id.
314. Id. § 33.1-151 (Cum. Supp. 1990),
315. Id. § 33.1-152.
316. Id.
317. VA. CODE ANN. § 15.1-466 (Supp. 1990).
318. Id. § 15.1-491(h).
319. Id. § 15.1-466.
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stance, an amendment to section 15.1-447 of the Code 2 ' provides
that the need for affordable housing may be one of the items stud-
ied in the preparation of a comprehensive plan.

Also, section 15.1-489 of the Code32' now provides that compre-
hensive plans may designate areas for and include measures to pro-
mote the construction and maintenance of affordable housing as
provided by amended section 15.1-446.322 Section 15.1-489313 has
also been amended to add the preservation of other lands of signif-
icance for the protection of the natural environment as a purpose
of zoning ordinances.

The definition of a mixed use development was changed in the
amendment of section 15.1-430314 so that it no longer needs to be
under a single ownership or legal description.

The General Assembly added section 15.1-486.3125 and repealed
section 15.1-486.2326 relating to local zoning ordinances applicable
to residential facilities for the disabled. Licensed residential facili-
ties which house no more than eight mentally ill, mentally handi-
capped or developmentally disabled persons, with one or more resi-
dent staff persons, shall be considered residential occupancy by a
single family.2 7 No conditions more restrictive than those imposed
on other single family residences may be imposed on such facili-
ties. The definitions of mental illness and developmental disability
do not include current illegal use of or addiction to a controlled
substance.2

Section 15.1-486.4 of the Code329 provides that in all agricultural
zoning districts, manufactured houses which are nineteen feet or
more in width, on a permanent foundation and on individual lots
are to be treated as equivalent to conventional, site-built single
family dwellings. Zoning regulations must apply to all residences in
agricultural zoning districts and may not exclude manufactured
housing.

330

320. Id. § 15.1-447(a).
321. Id. § 15.1-489(10).
322. Id. § 15.1-446.1.
323. Id. § 15.1-489(8).
324. Id. § 15.1-430(r).
325. Id. § 15.1-486.3.
326. Id. § 15.1-486.2 (Repl. Vol. 1989).
327. Id. § 15.1-486.3 (Supp. 1990).
328. Id.
329. Id. § 15.1-486.4(A).
330. Id. § 15.1-486.4(B).
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Section 15.1-493... now provides that where an amendment to a
zoning map is proposed, the public notice must state the general
usage and density range of the amendment compared to that of the
comprehensive plan.

Section 15.1-499.1 of the Code332 has been amended to increase
the civil penalty for a single zoning violation in a ten-day period
from fifty to one hundred dollars. A series of violations which arise
from the same operative set of facts may not result in penalties
which exceed $3,000.333

Sections 15.1-491, 3 1 15.1-491.2"15 and 15.1-491.2:1336 all relate to
protecting the zoning of property from amendment after proffered
conditions have been accepted by the local governing body. Once
the governing body has accepted proffered conditions in a rezoning
case, the zoning will continue unless the property owner agrees to a
change or it can be established that there has been a mistake,
fraud or a change in circumstances which substantially affects the
public health, safety or welfare. Such proffered conditions must in-
clude dedications of real property of substantial value or substan-
tial cash payments for or construction of substantial public im-
provements which were not necessitated by the rezoning alone.3 37

For the first time the General Assembly has reversed a local zon-
ing decision by virtue of its amendments to various sections of the
Code which relate to transportation service districts. The Route 28
Primary Highway Transportation Improvement District was cre-
ated when landowners agreed to special taxes in order to finance
the cost of improving Route 28.s38 The Fairfax County Board of
Supervisors later restricted office use in some commercial and in-
dustrial districts along the Route 28 corridor. The General Assem-
bly then enacted amendments which address the creation, opera-
tion, financing, scope and termination of transportation service
districts.

For example, section 15.1-1372.3111 provides that resolutions

331. Id. § 15.1-493(C).
332. Id. § 15.1-499.1.
333. Id.
334. Id. § 15.1-491.
335. Id. § 15.1-491.2.
336. Id. § 15.1-491.2:1.
337. See id. § 15.1-491(a), (al).
338. See id. § 15.1-1372.5.
339. Id. § 15.1-1372.3.
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which propose transportation districts must state that the terms
and conditions of commercial and industrial zoning classifications
must be in force for a term of years not to exceed twenty years
without elimination, reduction, or restriction. Uses within a trans-
portation district could be changed upon the written request or ap-
proval of an owner of any property affected by a change or as re-
quired to comply with state law, or regulations pursuant to the
Chesapeake Bay Preservation Act.3 40

The statute further provides that all commercial and industrial
transportation zoning classifications and zoning regulations relat-
ing thereto in districts created prior to July 1, 1989, are deemed to
be part of the ordinance creating the district.3 4' As such, the terms
and conditions shall remain in effect without limitation, reduction,
or restriction for a period of fifteen years. The Board of Supervi-
sors may reduce or restrict commercial and industrial uses if the
action is part of an overall revision to the comprehensive plan and
the changes are unanimously approved by all the members of the
district advisory board representing the properties in the transpor-
tation district.3 42 The effect of the General Assembly's amend-
ments is to restore the development rights of certain landowners in
commercial and industrial districts along the Route 28 corridor
and to restrict the powers of local government to change zoning in
transportation districts.

III. CONCLUSION

Virginia practitioners should become familiar with a number of
important cases decided by the courts over the past year. Recent
decisions of the Supreme Court of Virginia reflect the court's ef-
forts to uphold and enforce contracts and leases pursuant to the
intent of the parties. The court generally relied upon established
principles of law in reaching its decisions. Several of the cases had
strong dissents. These dissents, however, did not establish any con-
sistent division in the court's thinking.

The General Assembly was very active in the field of zoning. The
newly enacted zoning legislation strongly suggests efforts to allo-
cate the costs of growth and development between developers and

340. Id.
341. Id. at § 15.1-1372.3(C).
342. Id.
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localities. It will be interesting to see if the General Assembly will
be as active in zoning matters during the next session.


