




ENVIRONMENTAL LAW

ing. Alternatively, SWCB contended that APCO was not harmed
by the failure of the SWCB to hold the hearing.'

The Court of Appeals of Virginia, however, found that the
SWCB's basic law, section 62.1-44.15(3a) of the Code, specifically
states that the SWCB shall hold hearings before it promulgates its
water standards, and further, that the Administrative Process Act
defines "hearing" as "(i) opportunity for private parties to submit
factual proofs in formal proceedings as provided as in § 9-6.14:8 of
this chapter in connection with the making of regulations ... ."181
Thus, the court concluded that the SWCB's basic law in conjunc-
tion with the Administrative Process Act required the SWCB to
conduct a formal hearing to receive probative evidence prior to the
adoption of new water quality standards."8 2 The court noted that
when an agency fails to conform to the required statutory author-
ity when enacting its regulations, the affected party may success-
fully challenge the regulations without having to show that it was
harmed by the agency's failure to comply with the law.183

Some of the most publicized proceedings of the year involved
Avtex Fibers, which allegedly discharged Polychlornated Biphenyls
("PCB's") into the Shenandoah River. The Commonwealth filed
temporary restraining orders in September and October of 1989 re-
sulting in the issuance of two orders restricting Avtex's discharges
by the Circuit Court of Richmond. Following issuance of these or-
ders, the SWCB convened a formal hearing and decided to revoke
Avtex's National Pollutant Discharge Elimination System
("NPDES") permit. In Commonwealth v. Avtex Fibers,184 the Cir-
cuit Court of Richmond issued orders on September 27, 1989 and
October 13, 1989 which significantly restricted Avtex Fibers' opera-
tions. The Commonwealth issued the orders in response to evi-
dence of continued discharges of PCB's into the Shenandoah
River.'8 5 The initial order enjoined Avtex from using its storm
water drainage system until it was cleaned and cleared of any PCB
contamination. The injunction also required Avtex to conduct
daily monitoring for PCB's at its stormwater drainage system and

180. Id. at 256, 386 S.E.2d at 634.
181. Id. at 260, 386 S.E.2d at 636 (quoting VA. CODE ANN. § 9-6.14:4(E) (Cur. Supp.

1990)).
182. Id. at 261, 386 S.E.2d at 636.
183. Id. at 262, 386 S.E.2d at 637.
184. No. 8233 (Richmond Cir. Ct. Sept. 27, Oct. 13, 1989).
185. Id. (Oct. 13, 1989).
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to initiate monitoring for PCB's at its wastewater treatment sys-
tem discharge. 186

On October 13, 1989, finding that there was ample evidence that
Avtex had violated its NPDES permit, the court entered a second
order enjoining all discharges from Avtex's wastewater treatment
outfall.187 The court, however, stated that the injunction would be
suspended if Avtex posted a $150,000 bond or other surety and
there was no discharge of PCB's into the Shenandoah River from
its storm water and waste water treatment outfalls. The court de-
nied the Commonwealth's request to enjoin Avtex's operations
stating that it was inappropriate for the court to punish or give
final relief at the preliminary injunction stage. 88

On October 30th, with the court injunctions still in effect, the
SWCB convened a formal hearing for the purpose of considering
whether to revoke Avtex's NPDES permit.189 At the hearing, the
Commonwealth made a summary presentation and proposed con-
clusions of law. Among the proposed conclusions were the follow-
ing: (1) that Avtex had caused or permitted discharges of PCB's to
state waters in violation of its NPDES permit; (2) that despite
knowledge of the discharges dating back to 1985 and potential dis-
charges dating back to 1983, Avtex failed to take all feasible steps
to minimize the adverse impact to state waters resulting from its
noncompliance with the'permit; and (3) that Avtex had failed to
timely perform and report the monitoring necessary to determine
the nature and impact of the noncomplying discharge of PCB's. °90

The Board reconvened on November 9, 1989, and voted to re-
voke Avtex's NPDES permit. The Board found that the evidence
of discharges of PCB's into the Shenandoah River combined with
Avtex's failure to properly mitigate, report and monitor its water
discharges violated the terms of the NPDES permit, section 1.5 of
the permit regulations and section 6.14(c) of the Board's regula-
tions thereby giving the SWCB cause to revoke the permit pursu-
ant to Va. Code § 62.1-44.15(5) and section 5.1(D) of the SWCB
regulations. The revocation of its NPDES permit forced Avtex to

186. Id. (Sept. 27, 1989).
187. Id. (Oct. 13, 1989).
188. Id.
189. Avtex had been issued a NPDES permit for its point source discharges from its

storm water and waste water treatment outfalls into the Shenandoah River.
190. HEARING BEFORE THE STATE WATER CONTROL BOARD; PROPOSED FINDINGS OF FACT

AND CONCLUSIONS OF LAW (Oct. 30-31, 1989).
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shut down its operations.'91

The circuit court in Environmental Defense Fund v. Virginia
State Water Control Board"2 ruled that the Environmental De-
fense Fund ("EDF") did not have standing under the State Water
Control Law or the Administrative Process Act to appeal a deci-
sion of the SWCB. 19 3 Rocco Farm Foods had petitioned the SWCB
and was issued, after public hearings, an amended NPDES permit
which provided for flow tier limitations. EDF, having participated
in these public hearings, appealed the SWCB's decision to reissue
and modify the Rocco permit. Also, EDF in a separate cause of
action appealed the SWCB's decision to deny EDF's request for
participation in a formal adjudicative-type hearing in connection
with the decision to reissue Rocco's permit. At issue was whether
EDF had standing to appeal either case.9

The Circuit Court of Richmond noted that the right to appeal
may be exercised under both section 62.1-44.29 of the Code 95 and
section 9-6.14:16 of the Virginia Administrative Process Act
("VAPA")'98 because section 62.1-44.29 does not specifically ex-
clude a VAPA appeal. 97 The court stated that EDF was entitled to
appeal if it could establish standing on any one of the following
grounds: (1) as "an owner aggrieved" pursuant to section 62.1-
44.29; (2) as a "person affected" by and claiming unlawfulness of
any regulation'98 or (3) as a "party aggrieved" by and claiming un-
lawfulness of a case decision. 199

The court rejected EDF's standing claim under all three theories
of liability. The court found that EDF was not "an owner ag-
grieved" because it was not subject to the SWCB's power and ju-
risdiction."' The court also found that EDF, under the second the-
ory, was not a person affected by and claiming the unlawfulness of
a regulation. EDF had argued that a staff memorandum entitled
"Flow Trend VPDES Limits" used by the staff in drafting modifi-

191. HEARINGS BEFORE THE STATE WATER CONTROL BOARD FINDINGS OF FACT AND CONCLU-
SIONS OF LAW (Nov. 9, 1989).

192. Nos. N-7848, N-8078-3 (Rfichmond Cir. Ct. Apr. 25, 1990).
193. Id. slip op. at 2.
194. Id. at 2-3.
195. VA. CODE ANN. § 62.1-44.29 (Cum. Supp. 1990).
196. Id. § 9-6.14:16 (Repl. Vol. 1989).
197. EDF, Nos. N-7848-3, N-8078-3, slip op. at 3.
198. VA. CODE ANN. § 9-6.14:16 (Supp. 1990).
199. Id. § 9-6.14:16(A).
200. EDF, Nos. N-7848-3, N-8078-3, slip op. at 4.
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cations to permits was an unlawful regulation which affected EDF.
The court rejected this assertion and found that the memorandum
was not a "regulation" as used in section 9-6.14:16, noting that it
was not promulgated by nor did it bind the Board in considering
whether to or not to issue the amended permit.201 Finally the court
found that EDF was not a "party aggrieved" by a case decision
pursuant to section 9-6.14:16A. The court stated that "aggrieved
parties" includes only the applicant or permittee and not members
of the public, even if they are riparian owners of the stream in
question who appear in connection with a permit application.20 2

The court further held that even if individual members of EDF
could show that they were "aggrieved" by the SWCB's decisions as
individuals, EDF did not have standing to appeal the decision on
behalf of them in a representative capacity. According to the court,
only if EDF was directly aggrieved by a board action would it have
standing as a separate entity to appeal the decision.20 3

In South Wales Utility, Inc. v. State Water Control Board,204
the court gave summary judgment to plaintiffs holding that pend-
ing land use litigation should not prevent the SWCB from acting
on a completed permit application. South Wales had applied for a
VPDES permit for its proposed sewage treatment plant to the
SWCB. The SWCB denied the permit until resolution of litigation
in the Circuit Court of Culpeper regarding whether plaintiff's pro-
posed sewage treatment plant complied with Culpeper County
land use ordinances and whether the certification of compliance
with local land use ordinances was sufficient. 05

The court found that under section 62-1-44.19(2) of the Code,
once the SWCB had determined that the permit application was
complete, the SWCB should have acted on the application. The
court noted that the SWCB could have chosen to delay determin-
ing that the application was complete until the litigation was con-
cluded in the trial court thereby allowing the SWCB to delay act-
ing on the permit. The SWCB, however, admitted in its answer to
South Wales' petition for appeal that it deemed South Wales' ap-
plication complete. Therefore, SWCB was required to decide on

201. Id.
202. Id. at 5.
203. Id. at 5-6.
204. No. 161-C-89 (Culpeper County Cir. Ct. Mar. 30, 1980).
205, Id., slip op. at 2.
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the merits whether to approve the application.20 6

On remand, the court ordered the SWCB to decide whether to
issue the permit based on South Wales' prior application, supple-
mented by additional information or review as needed. The court
denied South Wales' request that the court order the SWCB to
issue the permit stating that the SWCB had never made a finding
as to whether the permit should be issued.20 7

V. ENVIRONMENTALLY SENSITIVE AREAS

A. Legislation

The General Assembly set the civil charges that the Marine Re-
sources Commission may order at a maximum of $10,000, and set
the civil penalty a circuit court may assess at $25,000 for any viola-
tion of title 62.1 of the Code, and chapter I (Water Courses Gener-
ally)208 of chapter 2.1 (Wetlands),20 9 or of chapter 2.2 (Coastal Pri-
mary Sand Dunes),210 all of title 62.1.

The General Assembly prohibited oil drilling in the Chesapeake
Bay, in any designated Resource Protection Areas, within five hun-
dred feet from the shoreline or any tributaries, or from the low
water mark of the Atlantic Ocean seaward three miles, until July 1,
1992.211 An environmental impact assessment is required before
any permit is granted for drilling in these areas of Tidewater Vir-
ginia where the two year moratorium is not in effect.2 12

The penalties for taking endangered or threatened species were
expanded to include penalties for taking those species which Vir-
ginia classifies as endangered or threatened under section 29.1-
566.213 The classification of insects was transferred from the Board
of Game and Inland Fisheries to the Board of Agriculture and
Consumer Services.2"4 Threatened species were excluded from the
definition of nuisance species.215

206. Id.
207. Id.
208. VA. CODE ANN. § 62.1-9.1 (Cur. Supp. 1990).
209. Id. § 62.1-13.18:2.
210. Id. § 62.1-13.27:1.
211. Id. §§ 62.1-195.1 to -195.2.
212. Id. § 62.1-195.1.
213. Id. § 29.1-567 (Cum. Supp. 1990).
214. Id. § 3.1-1025 (Cum. Supp. 1990).
215. Id. § 29.1-100.
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The General Assembly extended to counties, cities or towns the
right to agree with a person to use his land for public recreational
uses, and required that the person be held harmless from all liabil-
ity for any claims arising from the use of his land.21

The time of maturity for trees was extended from ten to twenty
years for purposes of the minimum tree cover requirement in sub-
division or development site plans.217 The ability to regulate land-
disturbing activities related to single-family residences was ex-
tended to cities and counties contiguous to counties with a county
executive form of government.21 8

A twenty-five percent tax credit was given for the purchase of
advanced technology pesticide and fertilizer application
equipment. 19

For repair or replacement of roofing, floorcovering, or siding
which may contain asbestos, the General Assembly authorized an
RFS inspector to certify that no asbestos is present.2 0 The Depart-
ment of Commerce must promulgate training requirements by Jan-
uary 1, 1991.221 Similarly, the Department must implement a plan
for the issuance of asbestos project monitor's licenses by January
1, 1991.222

B. Administrative Proceedings

The Chesapeake Bay Preservation Area Designation and Man-
agement Regulations adopted on September 20, 1989 became effec-
tive on October 1, 1989.22 The purpose of these regulations is to
protect and improve the water quality of the Chesapeake Bay
through both local and state efforts. The regulations require local
governments in Tidewater Virginia to adopt, through zoning and
subdivision ordinances, more stringent criteria for land use and de-
velopment in specifically designated areas, called Chesapeake Bay
Preservation Areas ("CBPA's").224 These areas are divided into

216. Id. § 29.1-509(E).
217. Id. § 15.1-14.2(B) (Supp. 1990).
218. Id. § 10.1-560(10) (Supp. 1990).
219. Id. § 58.1-337(A) (Cum. Supp. 1990).
220. Id. §§ 36-99.7(B)(2), 54.1-501 (Cum. Supp. 1990).
221. Id. § 54.1-501(A)(3).
222. Id. § 54.1-502(A).
223. 6:1 Va. Regs. Reg. 11 (1989).
224. Id. at 14, § 3.1.
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two categories: Resource Protection Areas,220 which constitute
more sensitive areas closer to the shore, and Resource Manage-
ment Areas,226 which are less sensitive upland areas that could po-
tentially degrade water quality. Local governments are also given
the option to identify as overlay "Intensely Developed Areas, 2 27

which are allowed certain exemptions from these criteria.
The Act sets performance criteria which outline the restrictions

on land use within the above designated areas. These criteiia are
divided into two types: general criteria that apply in all CBPA's,228

and more stringent criteria that only apply in the Resource Protec-
tion Areas. 29 Included in this section are exemptions and excep-
tions to these criteria.230

The regulations also provide for local program development to
show compliance with these measures in two steps to be completed
in a twelve and a twenty-four month period. Within a year of the
regulations' promulgation, Tidewater localities must designate
CBPAs within their boundaries;231 by the second year, these same
localities must incorporate provisions at least as stringent as those
outlined in the land use and development criteria mentioned
above. 32 Both of these steps are subject to the approval at the
state level by the Chesapeake Bay Assistance Board, a citizen
board, which directs the work of the Chesapeake Bay Local Assis-
tance Department. 33

The final part of the regulations concern enforcement and estab-
lish administrative and legal procedures to secure compliance with
the Act by local governments.23 4

225. Id. § 3.2
226. Id. at 15, § 3.3.
227. Id. § 3.4.
228. Id. at 16, § 4.2.
229. Id. at 17, § 4.3.
230. Id. at 19, § 4.4.
231. Id. at 21, § 5.5(C).
232. Id. at 22, § 5.6.
233. Id. at 21-23, §§ 5.5(B) and 5.6(F).
234. Id. at 24, § 6.1.
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