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ty.”” The property of loyalists living in Confederate states had largely
been protected under the relevant legislation.” In addition, the
emancipation of the slaves who stayed in the Confederacy and were
owned by loyalists, though a good and just idea, does not appear to
resolve any pressing problem created or exacerbated by legislation.™”
A reading of the President’s take care authority that provides the Pres-
ident the implied power to go beyond the text of legislation to do
what was necessary to effectuate the purposes of a statute’s text might
not cover the group of slaves at issue, as the law in place when the
Emancipation Proclamation was issued appeared to protect the prop-
erty of loyalists living behind Confederate lines.”” However, a reading
of the take care authority that allows the President to execute policy
based on a broader vision of the legislation that Congress passed on a
general topic might allow the Emancipation Proclamation to cover
the group of slaves at issue.

The mass of legislation that Congress had passed regarding
slaves, slavery, and the prosecution of the war provided President Lin-
coln with significant latitude and authority to confiscate and seize re-
bel property, emancipate slaves, use former slaves in the armed forces,
and be aggressive in suppressing the rebellion. If the President’s take
care authority is aimed at the general arc of legislation rather than at
particular pieces of legislation, the President’s take care authority
might cover the remaining group of slaves emancipated by the Eman-
cipation Proclamation. That would appear to be a stretch. Such a vi-
sion of the Take Care Clause might seem sensible in the context of
emancipating slaves during the Civil War, but might not be sensible in
other contexts.™

200. Under the President’s commander-in-chief power, confiscating the slaves of resi-
dents of the Confederacy would have been allowed. See The Brig Amy Warwick (The Prize
Cases), 67 U.S. (2 Black) 635, 649-52 (1863) (holding that property of all persons residing
within rebellious states may be treated as enemy property, regardless of personal alle-
giance, and thus is subject to capture); FARBER, supra note 6, at 138—41 (discussing the
Prize Cases); Michael Stokes Paulsen, The Emancipation Proclamation and the Commander in
Chief Power, 40 GA. L. REV. 807, 814-16 (2006) (discussing the Prize Cases). President Lin-
coln was reluctant to confiscate the property of loyalists without compensation, but he ar-
guably had the power to do so.

201. See Second Confiscation Act, supra note 46, § 5 (limiting confiscation to property
of disloyal persons).

202. Seeid.

203. Seeid.

204. See FARBER, supra note 6, at 141 (“A legal state of war would limit the rights of neu-
tral nations to conduct trade with the South, end the ability of noncombatant Southerners

to invoke their normal rights as American citizens, and allow combatant Southerners to be
treated as prisoners of war rather than criminals or traitors.”).
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IV. CONCLUSION

The Emancipation Proclamation is fully justified under the Pres-
ident’s broad executive authority. The commander-in-chief power
alone justifies it. The Emancipation Proclamation, however, may also
be largely justified solely by the Take Care Clause, which requires that
the President take care that the laws be faithfully executed. The legis-
lation Congress passed prior to the issuance of the Emancipation
Proclamation required slaves of rebels to be emancipated, allowed fu-
gitive slaves to be used in the Union war effort, and suggested that
slaves should be freed wherever Congress was allowed to free them.
Against this backdrop, the Emancipation Proclamation’s emancipa-
tion of all of the slaves in areas under Confederate control arguably
follows from prior legislation.

Functionally, the Emancipation Proclamation freed three groups
of slaves. The first group—slaves of disloyal owners—was already sub-
ject to confiscation and emancipation under the Second Confiscation
Act. The emancipation of those slaves can be justified even with ref-
erence to a fairly narrow take care power. The second group—slaves
who ran to Union lines but were owned by loyal masters—was availa-
ble for military use in the Union army based on prior legislation,
could not be returned to their slaveholders by the military, and may
have been unlikely to have been returned to their masters after the
war even if the Thirteenth Amendment had not been passed. Taken
together, the relevant legislation suggested that those slaves would
remain free, but did not explicitly command such. As importantly,
members of the second group of slaves could not be easily distin-
guished from members of the first group of slaves. The emancipation
of the second group of slaves could be justified by a vision of the Ex-
ecutive’s take care power that allows the Executive to plot the best way
to execute laws that, if applied strictly, would create serious problems
for government officials charged with carrying out the congressional
policy suggested by the legislation. The third group—slaves who did
not run to Union lines and were owned by loyalist owners residing in
the Confederacy—did not appear to be subject to confiscation before
the Emancipation Proclamation was issued. The Emancipation Proc-
lamation could be authorized with respect to the third group of slaves
if the President’s take care authority is viewed broadly enough to al-
low the President to execute broad legislative policy suggested by leg-
islation, for example, Congress’s pro-emancipation and anti-slavery
Civil War policy, rather than limited to executing commands embed-
ded in particular legislative enactments.
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The boundaries of the Take Care Clause are not clear. Conse-
quently, whether President Lincoln was authorized to issue the Eman-
cipation Proclamation based solely on the Take Care Clause is a puz-
zle subject to vigorous debate and discussion. However, given the
ever present specter of expanding executive power generally, the puz-
zle is worthy of more time and thought than has yet been spent.



