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Hicks.86 The Hicks Court held that proof of falsity may be important
circumstantial evidence of intentional discrimination,3” but that it does
not conclusively prove that intentional discrimination occurred, leaving
the analysis of proof to the factfinder.®® In addition, it held that though
proof of falsity is usually sufficient to support a verdict for the plaintiff, it
is insufficient to support a judgment as a matter of law in the plaintiff’s
favor because, even after falsity has been proven, reasons other than the
LNR or discrimination may explain the job action.®® The Hicks Court’s
position on the import of proof of falsity collapses Burdine’s prong one
into prong two, but flows directly from its view of the first two stages of
the McDonnell Douglas test.?® Given the Hicks Court’s views that the
prima facie case does not strongly support an inference of discrimination
and that the articulation of the LNR is a mere procedural hurdle for the
defendant to clear rather than a substantive narrowing of the discrimina-
tion inquiry, proof of falsity arguably should not foreclose the factfinder
from determining that some non-discriminatory reason other than the
LNR may have caused the job action.”?

By minimizing the probative value of the prima facie case and the im-
pact of proof of falsity, the. Hicks Court also implicitly questioned the
factfinder’s ability to make the permissible inference of discrimination
necessary for judgment in a plaintiff’s favor based solely on the prima
facie case and proof of falsity.”2 Though the Hicks Court suggested that

86. Hicks, 509 U.S. at 514-17.

87. It is no surprise that proof of falsity may still help support an inference of discrimi-
nation. See Chambers, supra note 8, at 31-36 (discussing the relationship between proof of
falsity and proof of intentional discrimination).

88. See Hicks, 509 U.S. at 511. Some would say that proof of falsity is extremely proba-
tive of discrimination. See Ware, supra note 1, at 62 (“Reliance on a false statement is a
strong indication that the employers’ defense is weak or possibly nonexistent. . . . Discrimi-
natory animus is an inference that arises almost inevitably from a finding that the employer
lied about its reason for discharging the plaintiff.”).

89. See Hicks, 509 U.S. at 522-24.

90. See id. at 514-15. It also flows from a desire to protect employers. Id. at 514-17.
The Hicks Court appeared to ask whether discrimination had been proven to be the cause
of the job action and appeared intent on protecting employers who might not have discrim-
inated. Id. The Hicks Court focused on whether the facts underlying the prima facie case
coupled with proof of falsity was sufficient to prove that the employer had discriminated
rather than on whether such evidence was sufficient to prove that the employer more likely
than not discriminated. See id. at 513-14 (describing scenario in which an innocent em-
ployer might be liable under a pretext-only analysis).

91. See id. at 514-15. Rather than searching for certainty that discrimination occurred,
the Court should have asked whether the factfinder was required to conclude that it was
more likely than not that discrimination caused the job action. With additional analysis,
the Court could have determined that proof of falsity necessarily makes it more likely than
not that the defendant discriminated, while recognizing that in some cases, an innocent
employer might be found liable. See Chambers, supra note 8, at 50-51 (noting that proof
by a preponderance of the evidence does not seek to guarantee that intentional discrimina-
tion occurred before a verdict for the plaintiff is rendered). Cf. Stempel, supra note 1, at
110 (“In civil litigation, in which the claimant must make its showings by a preponderance
of the evidence rather than beyond a reasonable doubt, circumstantial evidence alone fre-
quently suffices to achieve a claimant’s victory.™).

92. Defendants took full advantage of this. See Charles F. Thompson, Jr., Juries Will
Decide More Discrimination Cases: An Examination of Reeves v. Sanderson Plumbing
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proof of falsity usually has probative value, its substantive discussion sug-
gested that proof of falsity may, in some cases, have little probative
value.”® In the wake of Hicks, a circuit split developed as trial courts
questioned whether proof of falsity was always sufficient to sustain a ver-
dict and, therefore, always allowed a plaintiff to avoid summary adjudica-
tion.?* Some courts read Hicks as ruling that proof of falsity is almost
always sufficient to support a verdict in the plaintiff’s favor, though it is
clearly insufficient to require one; other courts determined that a prima
facie case and proof of falsity alone proved little with respect to inten-
tional discrimination and, therefore, might be insufficient to support a
verdict in the plaintiff’s favor.%>

In addressing the circuit split in Reeves v. Sanderson Plumbing Prod-
ucts,®® the Supreme Court noted that intentional discrimination is gener-
ally a fact question®” and that proof of falsity can be strongly probative of

Products, Inc., 26 V1. L. REV. 1, 2 (2001) (“It is no exaggeration to suggest that, prior to
Reeves, the two most important tools for a defendant in an employment discrimination suit
were summary judgment and judgment as a matter of law. . . . Even in those cases where
the plaintiff could offer some evidence the reason was untrue, the plaintiff often did not
have sufficient evidence that the non-discriminatory reason offered was a lie specifically
intended to cover discrimination. Therefore, employers were often successful on motion
for summary judgment.”).

93. It is the apparent lack of probative value that allows courts to require more evi-
dence and raise the amount of proof required to avoid summary adjudication. See Ware,
supra note 1, at 60 (“By insisting that the evidence of pretext must also prove discrimina-
tory intent, rather than focusing on the availability of the inference, the majority in Hicks
has heightened the plaintiff’s evidentiary obligation to a level that is entirely unjustified.
Justice Scalia’s analysis confused the plaintiff's ultimate burden to prove, by a preponder-
ance of the evidence, that the employer’s actions were motivated by discrimination with
the obligation to produce the evidence needed to establish a foundation for an inference of
intent.").

94. See Reeves v. Sanderson Plumbing Prods., 530 U.S. 133, 140 (2000) (“We granted
certiorari . . . to resolve a conflict among the Courts of Appeals as to whether a plaintiff’s
prima facie case of discrimination . . . combined with sufficient evidence for a reasonable
factfinder to reject the employer’s nondiscriminatory explanation for its decision, is ade-
quate to sustain a finding of liability for intentional discrimination.”); Ware, supra note 1,
at 69 (noting that confusion with respect to how much evidence is sufficient to sustain a
verdict flows directly from Justice Scalia’s opinion in Hicks and its language regarding the
elimination of the McDonnell Douglas structure after a LNR is articulated).

95. See Reeves, 530 U.S. at 140-41 (noting decisions on both sides of the divide).

96. Reeves is an Age Discrimination in Employment Act case, but was analyzed under
the same structure as a Title VII case. See id. at 142 (applying Title VII framework). In
Reeves, plaintiff Reeves was fired by defendant Sanderson Plumbing Products after an
audit of Reeves’ department “revealed ‘numerous timekeeping errors and misrepresenta-
tions.”™ [Id. at 138. At trial, Reeves “made a substantial showing that [the employer’s]
explanation was false.” /d. at 144. The jury found for Reeves based on the evidence of
falsity and additional evidence Reeves provided suggesting age animus or bias on the part
of his supervisor. See id. at 152. The trial court denied the defendant’s motion for judg-
ment as a matter of law. See id. at 139. The Fifth Circuit deemed Reeves’ evidence of age
bias and animus on the part of Reeves’ supervisor too remote from the employment deci-
sion to qualify as proof of age discrimination. /d. at 139-40.

97. See id. at 146-47 (“There [in Hicks] we held that the factfinder’s rejection of the
employer’s legitimate, nondiscriminatory reason for its action does not compel judgment
for the plaintiff. . . . In reaching this conclusion, however, we reasoned that it is permissible
for the trier of fact to infer the ultimate fact of discrimination from the falsity of the em-
ployer's explanation.™).
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intentional discrimination.”® However, though a prima facie case coupled
with proof of falsity will almost always be sufficient to support a verdict,”®
in some circumstances, proof of a prima facie case coupled with proof of
falsity will not be sufficient to avoid judgment as a matter of law in the
defendant’s favor.!® Unfortunately, the Reeves Court failed to clarify
the McDonnell Douglas test or Hicks’ interpretation of it and engenders
continued confusion regarding what factors can support a determination
that proof of falsity is insufficient to support a verdict for the plaintiff.!0!
This allows judges to continue to determine that cases can be summarily
adjudicated in the face of a prima facie case and proof of falsity when a
fair analysis of the McDonnell Douglas test, in light of summary adjudica-
tion principles, would allow no such thing.!0?

98. See id. at 147 (*Proof that the defendant’s explanation is unworthy of credence is
simply one form of circumstantial evidence that is probative of intentional discrimination,
and it may be quite persuasive. . . . In appropriate circumstances, the trier of fact can
reasonably infer from the falsity of the explanation that the employer is dissembling to
cover up a discriminatory purpose.”).

99. See id. at 146 (suggesting that Hicks made clear that poof of falsity was generally
sufficient to support a verdict); Thompson, supra note 92, at 35-36 (noting that the Su-
preme Court quickly determined that the Fifth Circuit should have allowed the case to be
decided by a factfinder). Some have argued that even in the face of the clarity of Reeves,
some courts will likely not follow it. See, e.g., Trevor K. Ross, Casenote, Reeves v. Sander-
son Plumbing Products: Stemming the Tide of Motions for Summary Judgment and Motions
for Judgment as a Matter of Law, 52 MERCER L. REv. 1549, 1566 (2001) (“Still, old habits
die hard with the Federal Rules of Civil Procedure and courts accustomed to routinely
granting summary judgment since the Supreme Court’s trilogy on the subject may resist
whole-hearted or immediate implementation of Reeves.”).

100. See Reeves, 530 U.S. at 148 (“Thus, a plaintiff’s prima facie case, combined with
sufficient evidence to find that the employer’s asserted justification is false, may permit the
trier of fact to conclude that the employer unlawfully discriminated. This is not to say that
such a showing by the plaintiff will always be adequate to sustain a jury’s finding of liabil-
ity. Certainly there will be instances where, although the plaintiff has established a prima
facie case and set forth sufficient evidence to reject the defendant’s explanation, no ra-
tional factfinder could conclude that the action was discriminatory.”); see also Thompson,
supra note 92, at 35 (noting that Reeves still allows weak pretext cases to be summarily
adjudicated).

101. See Reeves, 530 U.S. at 154-55 (Ginsburg, J., concurring) (noting that the Court
needs to explain when evidence in addition to a prima facie case and proof of falsity must
be presented to sustain a verdict); see also Catherine J. Lanctot, Secrets and Lies: The Need
for a Definitive Rule of Law in Pretext Cases, 61 La. L. ReEv. 539, 546-47 (2001) (noting
that neither Hicks nor Reeves provides a definitive rule that courts are required to follow).

102. Some courts seem to believe Reeves is not much of an impediment to granting
summary judgment. See, e.g., Price v. Fed. Express Corp., 283 F.3d 715, 720 (5th Cir. 2002)
(noting that proof of a prima facie case and proof of pretext may be insufficient to allow a
plaintiff to avoid summary judgment); Zapata-Matos v. Reckitt & Colman, Inc., 277 F.3d
40, 47 (1st Cir. 2002) (*The question on summary judgment is whether the slight suggestion
of pretext present here, absent other evidence from which discrimination can be inferred,
meets plaintiff’s ultimate burden. We hold it cannot. This case fits into the category
Reeves described of plaintiff creating (at best) a weak issue of fact as to pretext on the face
of strong independent evidence that no discrimination occurred.”); Schnabel v. Abramson,
232 F.3d 83, 90 (2d Cir. 2000) (*[W]e conclude that Reeves prevents courts from imposing a
per se rule requiring in all instances that an ADEA claimant offer more than a prima facie
case and evidence of pretext. . . . [Flollowing Reeves, we decline to hold that no ADEA
defendant may succeed on a summary judgment motion so long as the plaintiff has estab-
lished a prima facie case and presented evidence of pretext.”); Vadie v. Miss. State Univ,,
218 F.3d 365, 373-74 n.23 (5th Cir. 2000) (noting that Reeves still allows courts to grant
summary judgment in the face of a prima facie case coupled with proof of pretext).
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D. THE IMPLICATIONS OF THE CHANGES TO THE
McDo~nNELL Doucras TEST

The McDonnell Douglas test as originally conceived was aimed at
judges in their roles as factfinders. It provided a roadmap for judges to
find for the plaintiff. The test guarded against judges who would require
too much evidence of discriminatory intent before requiring that the de-
fendant provide a defense. Even after the plaintiff and defendant
presented their evidence, the test did not leave judges to their own
factfinding capabilities, explicitly reminding them that proof of pretext
required a verdict for the plaintiff.'93 Thus, the original McDonnell
Douglas test was a commentary on the procedural necessity of forcing the
employer to present a defense, on the substantive strength of circumstan-
tial evidence in such cases, and on the factfinding ability of trial court
judges.'04 However, Hicks and Reeves seem geared to explaining when a
factfinder need not find for a plaintiff. After suggesting that proof of a
prima facie case and proof of falsity will not invariably be sufficient to
support a verdict, the Court allows judges to summarily adjudicate cases
that historically would not have been appropriate for such treatment.!9>
This suggests that the minimum amount of evidence necessary to avoid
summary adjudication may have increased and is quite problematic. Part
III suggests how summary adjudication principles should be applied to
disparate treatment claims.

II1I. APPLYING SUMMARY ADJUDICATION DOCTRINE TO
DISPARATE TREATMENT CLAIMS CORRECTLY

The Supreme Court has suggested that the McDonnell Douglas test is
merely a procedural test that triggers a defendant’s obligation to provide
a defense and allows the factfinder to analyze a disparate treatment case
like any other case.!® This suggests that summary adjudication should
apply to disparate treatment cases, with judges feeling as comfortable
summarily adjudicating disparate treatment cases as other types of cases.
However, the continued vitality of the McDonnell Douglas test suggests
that courts should be very careful in granting summary adjudication in

103. See McDonnell Douglas v. Green, 411 U.S. 792, 807 (1973) (requiring judgment
for plaintiff on proof of pretext).

104. The recent Supreme Court refuses to follow the path in part and in whole. See
Ware supra note 1, at 58 (“It is this reluctance to believe that discrimination regularly
occurs—the perpetrator’s perspective—that is infecting the Court’s evaluation of civil
rights claims. The plaintiff must overcome the Court’s underlying skepticism as well as
meet the formal burden of proof.”).

105. The lack of respect given to proof of falsity is quite odd, given how difficult prov-
ing falsity can be. Even when lawyers craft LNRs during discovery to fit the facts of a case,
some judges appear ready to fully credit those LNRs. See, e.g., Zapata-Matos, 277 F.3d at
47 (focusing on and crediting the reasons for termination first provided at deposition
though such reasons had not been provided to the plaintiff at termination or in answer to
the complaint).

106. See St. Mary's Honor Ctr. v. Hicks, 509 U.S. 502, 521 (1993). Some now deem the
McDonnell Douglas test largely worthless. See Malamud, supra note 70, at 2237 (calling it
an “empty ritual™).
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disparate treatment cases.'?? Courts should not use summary adjudica-
tion routinely as a docket control measure in the disparate treatment
area,'%% as they arguably do in other areas.!??

Though circumstantial evidence disparate treatment cases involve in-
tensely factual issues of intent!!© that should generally be resolved by a

107. The McDonnell Douglas test. coupled with summary adjudication principles, ought
to significantly limit the use of summary adjudication in disparate treatment cases. See
McGinley, supra note 1, at 241 (“When a defendant moves for summary judgment, the
proper inquiry is whether the defendant has demonstrated that there are insufficient facts
from which a jury could reasonably conclude that the defendant discriminated against the
plaintiff. Many courts approaching a summary judgment motion in a civil rights case, how-
ever, require a plaintiff to prove that she was discriminated against.™).

108. Given the expanding docket of employment discrimination cases, courts may de-
cide to dispose of as many cases as possible before they come to trial. See Jansonius, supra
note 18, at 747 (noting the explosion of employment discrimination cases on the federal
docket); McGinley, supra note 1, at 207 (“Advocates of the courts’ aggressive use of sum-
mary judgment argue that increased use of summary judgment will eliminate frivolous
claims, and thus free up the courts to decide more meritorious claims.™); Ware, supra note
1, at 37 (“Employment discrimination cases are occupying a rapidly expanding portion of
the dockets of federal district courts.”).

109. See Jack H. Friedenthal & Joshua E. Gardner, Judicial Discretion to Deny Sum-
mary Judgment in the Era of Managerial Judging, 31 Hoestra L. Rev. 91, 117 (2002) (not-
ing the possible use of summary judgment as a docket control measure); Stempel, supra
note 1, at 108 (*The Court’s holdings and pro-summary judgment rhetoric were more than
information communicated to lower courts about the fine points of an existing rule.
Rather, the trio of cases convey a banner message from the Court to judges and attorneys
in the federal courts that a tougher summary judgment rule holds the key to easing need-
lessly mounting pressure on federal court dockets.™). The inappropriateness of eliminating
potentially meritorious cases merely because it is inconvenient to try them is manifest. See
Wald, supra note 16, at 1897-98 (“[R]esearch and observations in my own D.C. Circuit
suggest that summary judgment has assumed a much larger role in civil case dispositions
than its traditional image portrays or even than the text of Rule 56 would indicate, to the
point where fundamental judgments about the value of trials and especially trials by jury
may be at stake. A reassessment of Rule 56 and its erratic history may be in order, lest it
develop too casually into a stealth weapon for clearing calendars.”).

110. See Tex. Dept. of Cmty. Affairs v. Burdine, 450 U.S. 248, 255 n.8 (1981) (noting
that discrimination is an “elusive factual question™). The Court has noted that discrimina-
tion—a mental process—may be difficult to ascertain, but it can be ascertained. See U.S.
Postal Serv. Bd. of Governors v. Aikens, 460 U.S. 711, 716 (1983) (*There will seldom be
‘eyewitness” testimony as to the employer’s mental processes. But none of this means that
trial courts or reviewing courts should treat discrimination differently from other ultimate
questions of fact.”); Terry v. Elec. Data Sys. Corp., 940 F. Supp. 378, 381 (D. Mass. 1996)
(noting that even though motive is an issue in many discrimination cases, summary judg-
ment may be appropriate in any particular case); Wald, supra note 16, at 1909-10 (noting
that the Liberty Lobby Court ruled that cases involving the defendant’s intent or motive
were no less subject to summary judgment than other cases); Gale Keane Busemeyer,
Comment, Summary Judgment and the ADEA Claimant: Problems and Patterns of Proof,
21 Conn. L. Rev. 99, 131 (1988) (noting that Liberty Lobby appears to suggest that the
existence of issues of intent or motivation does not make summary judgment inappropri-
ate); see also Crawford-El v. Britton, 523 U.S. 574, 599 (1998) (noting that deciding sum-
mary judgment issues regarding intent will often involve credibility assessments). But see
Jana E. Cuellar, Comment, The Age Discrimination in Employment Act: Handling the Ele-
ment of Intent in Summary Judgment Motions, 38 Emory L.J. 523, 562 (1989) (noting that
in 1989, there was still support for the notion that “issues of intent, motive, and credibility
should always be left to the fact finder because such evidence can be weighed properly
only if it is presented through live testimony with full cross-examination™); Jansonius, supra
note 18, at 758 (noting that judges had been particularly reluctant to use summary judg-
ment in cases involving motive or intent); McGinley, supra note 1, at 206 (“Before the
summary judgment trilogy, courts had been reluctant to grant summary judgment to a
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finder of fact, these cases are not always unsuitable for summary adjudi-
cation.!!! However, when a plaintiff in a disparate treatment case
presents evidence that could convince a reasonable factfinder that it is
more likely than not!!? that unlawful intentional discrimination caused or
was a motivating factor in the subject job action,!!3 her case should not be
summarily adjudicated. Nonetheless, the Court appears to allow trial
judges to require far more evidence than should be sufficient to avoid
summary adjudication. This Part explains how the Supreme Court ana-
lyzes summary adjudication in connection with disparate treatment cases
and how it should analyze the issue. To provide context for the discus-
ston, this Part first introduces a hypothetical example.

A. HyproTHETICAL EXAMPLE

Until his firing two years ago, Fred Jones (“Jones”) had been a com-
puter programmer at ABC Computers (“ABC”), where he had worked
for three years. After the firing, Jones sued ABC under Title VII, alleg-
ing that he was fired because of his race. Jones can demonstrate that he is
African American. was qualified for and performed satisfactorily in the
programming job from which he was fired, and that the employer re-
placed him with someone with similar or lesser qualifications.!’4+ ABC
claimed Jones was fired because he was twenty minutes late on two days
during a critically busy week at ABC and because he pilfered office sup-
plies for his personal use during his tenure at ABC. Jones has asserted
that he was not late on the days in question and that he had never taken
more than an occasional box of staples or notepad for personal use while
he worked at ABC. Jones has not alleged any incidents indicating racial
animus or bias on the part of Bob Smith, Jones’ supervisor at ABC, who
fired him. ABC has moved for summary judgment, claiming that Jones

defendant in a civil rights case where questions of motive, intent and credibility existed.”);
Ware, supra note 1, at 69 n.244 (suggesting that at one time courts did find cases revolving
around issues of intent, including employment discrimination cases, to be inappropriate
candidates for summary judgment).

111. See Guillory v. Domtar Indus., Inc., 95 F.3d 1320, 1326 (5th Cir. 1996) (noting in
non-discrimination case: “Though summary judgment is rarely proper when an issue of
intent is involved, the presence of an intent issue does not automatically preclude summary
judgment; the case must be evaluated like any other to determine whether a genuine issue
of material fact exists.”); Jansonius, supra note 18, at 795 (suggesting that the Supreme
Court has legitimized summary judgment to the extent that it ought not be disfavored in
resolving employment discrimination litigation).

112. The summary judgment standard specifically considers the level of proof required
for the nonmovant to prevail. See Anderson v. Liberty Lobby, Inc., 477 U.S. 242, 255
(1986) (noting that when proof must be clear and convincing, the plaintiff must suggest
that his proof is sufficient to convince a reasonable factfinder that his proof is clear and
convincing).

113. See supra note 3.

114. These facts should support a prima facie case. See Malacara v. City of Madison,
224 F.3d 727, 729 (7th Cir. 2000) (“In order to establish a prima facie case of race discrimi-
nation Malacara must show: (1) that he belongs to a racial minority; (2) that he applied and
was qualified for a job for which the employer was seeking applicants; (3) that, despite his
qualifications, he was rejected; and (4) the position was given to someone of a different
race who had similar or lesser qualifications.™).
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has not disproved ABC’s LNRs and that Jones has presented insufficient
evidence to support a verdict in his favor.

B. THE SuprREME COURT’S VISION

The Supreme Court appears to allow trial courts to require that the
plaintiff present a substantial amount of evidence to avoid summary judg-
ment. Though the Supreme Court has stated that a prima facie case plus
evidence of the falsity of an employer’s LNR is usually sufficient evidence
to avoid summary adjudication, it has noted that it is not always sufficient
to do so.!'> The Court has noted that proof of falsity can be strong cir-
cumstantial evidence of discrimination and that the existence of no other
explanation in the face of the prima facie case makes intentional discrimi-
nation a prime possible motivation for the job action.!’® However, with-
out an explanation of why proof of falsity is invariably strong
circumstantial evidence, the Court aillows proof of falsity to be viewed as
weak circumstantial evidence of intentional discrimination at the trial
judge’s discretion.!'” The point is not that all evidence of falsity is strong
proof of falsity.!18 Rather, it is that proof of falsity of all LNRs means
that the defendant has asserted no credible reason for its job action.
Therefore, proof of falsity should invariably be treated as strong circum-
stantial evidence of discrimination.!!?

By suggesting that this substantial amount of proof is not invariably
sufficient to avoid summary adjudication, the Court allows, and arguably
encourages, trial courts to require extremely strong evidence before al-
lowing plaintiffs to avoid summary adjudication.'?? Unsurprisingly, given

115. See Reeves v. Sanderson Plumbing Prods., 530 U.S. 133, 148 (2000).

116. See id. at 147 (noting that once falsity is proven, discrimination may be the most
logical remaining reason for the job action); Furnco Constr. Corp. v. Waters, 438 U.S. 567,
576 (1978) (noting that if the employer has no credible reason for its action, discrimination
is a likely actual reason for the job action).

117. If proof of falsity can, at times, be insufficient for a plaintiff to avoid summary
judgment, see Reeves, 530 U.S. at 148, it must be because it is weak circumstantial evidence.

118. Of course, the evidence suggesting falsity may be strong in some situations, e.g., if
Jones proved that his supervisor fired him though he knew he had not been late for work
and knew that Jones had taken no more office supplies than any other worker, and rela-
tively weak in other situations, e.g., if Jones argues that some people who had engaged in
the behavior he engaged in had not been fired, though most had. Some courts have sug-
gested that weak evidence of pretext will not be sufficient to allow the plaintiff to avoid
summary adjudication. See, e.g., Reeves, 530 U.S. at 148; Walker v. Prudential Prop. & Cas.
Ins. Co., 286 F.3d 1270, 1277 (11th Cir. 2002); Zapata-Matos v. Reckitt & Colman, Inc. 277
F.3d 40, 47 (1st Cir. 2002).

119. Of course, some courts require that proof of falsity itself be strong to be credited at
all. See Walker, 286 F.3d at 1277 (*Walker and Golub argue that they were each more
qualified than Hyland for the Dispatcher position in Orlando. To show pretext, however,
Walker and Golub must show more than superior qualifications; rather, they must show
that they were so much more qualified that the disparity virtually jumps off the page and
slaps one in the face.™); Villiarimo v. Aloha Island Air, Inc. 281 F.3d 1054, 1062 (9th Cir.
2002) (Although a plaintiff may rely on circumstantial evidence to show pretext, such
evidence must be both specific and substantial.™).

120. See, e.g., Terry v. Elec. Data Sys. Corp., 940 F. Supp. 378, 381 (D. Mass. 1996)
(*Even in discrimination cases, where motive is often an issue, ‘the plaintiff cannot survive
summary judgment with “unsupported allegations and speculations,” but rather must
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the Court’s view, some courts require proof of differential treatment as a
part of a prima facie case'?! and others treat proof of discriminatory bias
or animus in the workplace as not probative of discrimination unless it is
so closely related to a job action!?? that it should be viewed essentially as
direct proof of discrimination.’>® However, requiring or expecting such
strong evidence defeats the purpose of the McDonnell Douglas test be-
cause such requirements very nearly transform these cases into direct evi-
dence cases and raise the amount of evidence necessary to avoid
summary adjudication to an unacceptably high level.!24 Indeed, were our
hypothetical plaintiff required to present such evidence, his case would
likely be summarily adjudicated even though, as suggested below, a rea-
sonable jury could find in his favor. Without a specific calculus for what
proof suffices to support a verdict, the Court allows ad hoc decision-mak-
ing based on a judge’s view of evidentiary strength.!2>

‘point to specific facts . . . giving rise to an inference of discriminatory animus.””) (internal
citations omitted).

121. See, e.g., Hilt-Dyson v. City of Chi., 282 F.3d 456, 465 (7th Cir. 2002) (requiring
differential treatment of similarly situated employee as part of a prima facie case for retali-
ation); Patterson v. Avery Dennison Corp., 281 F.3d 676, 680 (7th Cir. 2002) (suggesting
that proving that similarly situated individuals were treated differently than the plaintiff
can be a part of the plaintiff’s prima facie case); Markel v. Bd. of Regents, 276 F.3d 906,
911 (7th Cir. 2002) (“Under the McDonnell Douglas burden shifting approach, in order to
establish a prima facie case for gender discrimination, the plaintiff must demonstrate that:
(1) she is a member of a protected class; (2) she was performing her job to her employer's
legitimate expectations; (3) that in spite of her meeting the legitimate expectations of her
employer, she suffered an adverse employment action; and (4) that she was treated less
favorably than similarly situated male employees.™); see also Ernest F. Lidge, 1lI, The
Courts' Misuse of the Similarly Situated Concept in Employment Discrimination Law, 67
Mo. L. Rev. 831, 839 (2002) (noting that some courts require evidence of differential treat-
ment to avoid summary judgment).

122. See, e.g., Markel, 276 F.3d at 910 (requiring that comments be contemporaneous
with job action to support a claim that the job action was biased); Reeves v. Sanderson
Plumbing Prods., Inc., 197 F.3d 688, 693 (5th Cir. 1999), rev'd on other grounds, 530 U.S.
133 (2000) (“Despite the potentially damning nature of Chestnut’s age-related comments,
it is clear that these comments were not made in the direct context of Reeves’s
termination.”).

123. See Gagnon v. Sprint Corp., 284 F.3d 839, 848 (8th Cir. 2002) (“Direct evidence is
evidence of conduct or statements by persons involved in the decision-making process that
may be viewed as directly reflecting the alleged discriminatory attitude in such a way that
the fact finder could infer that the attitude was more likely than not a motivating factor in
the employer’s decision.™). Of course, one of the problems with requiring evidence of this
kind is the general difficulty in finding it. See McGinley, supra note 1, at 217 (*Most plain-
tiffs will not have access to evidence of motive or intent, should any exist.”).

124. See Ware, supra note 1, at 55 (arguing that requiring proof of discriminatory intent
in addition to proving pretext at the summary judgment stage is inappropriate because it
confuses the plaintiff's ultimate burden of proving discriminatory intent with the plaintiff’s
burden to provide evidence sufficient to establish an inference of intent).

125. This is particularly problematic depending on a judge’s world view relating to dis-
crimination. See McGinley, supra note 1, at 231 (claiming that courts often disbelieve dis-
parate treatment plaintiffs while uncritically believing disparate treatment defendants); see
also Theresa M. Beiner, Let the Jury Decide: The Gap Between Whar Judges and Reasona-
ble People Believe is Sexually Harassing, 75 S. CaL. L. Rev. 791, 795-96 (2002) (noting
divergence between what judges find harassing and what reasonable people find
harassing).
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C. A FarrHFuL VISION OF THE McDoONNELL DouGrLas TEST

Contrary to the Court’s suggestions, a faithful reading of the McDon-
nell Douglas test suggests that a prima facie case is sufficient to support a
judgment for the plaintiff if the facts underlying the prima facie case are
unrebutted. The prima facie case is, by definition, a set of facts sufficient
to permit a factfinder to infer that discrimination occurred.'?¢ Because
inferences are supposed to be made in the non-movant’s favor at the
summary adjudication stage,'?’ evidence supporting facts sufficient to
prove a prima facie case would appear sufficient to defeat any summary
adjudication motion automatically,'?8 unless the defendant has disproved
a fact indispensable to the prima facie case!'?® or has proved that the in-
ference would be unreasonable to make.'3® Though the articulation of a
LNR might appear to rebut or destroy the prima facie case, it does not. It
only destroys the presumption of discrimination flowing from the prima
facie case,!3! not the possibility that an inference of discrimination can be
made based on the facts underlying the prima facie case.!32

The plaintiff’s burden in a Title VII case is to present sufficient evi-
dence from which a factfinder could infer that discrimination was a moti-
vating factor in the job action.!33 This is a lesser standard than proof that
discrimination more likely caused the job action and is clearly met by
proof of a prima facie case or the facts supporting a prima facie case.
Thus, once the facts underlying the prima facie case have been proved,
for summary adjudication to be appropriate, the defendant’s evidence
must destroy the possibility that a reasonable factfinder could infer that

126. See supra note 68.

127. See supra note 41.

128. See Ware, supra note 1, at 72 (“It is important to recall that a prima facie case
provides an adequate basis for an inference of discrimination if it is left unrebutted. If a
nondiscriminatory reason is given in rebuttal, the presumption of discrimination is elimi-
nated but the evidence that established the prima facie case does not evaporate.™).

129. If the defendant can directly attack the prima facie case, it is possible that no infer-
ence of discrimination will be appropriate and no presumption will be appropriate. See
Paul D. Seyferth, A Roadmap of the Law of Summary Judgment in Disparate Treatment
Cases, 15 Las. Law. 251, 255 (1999) (“[Al]ithough some courts hold that the proffered
reasons for taking an adverse employment action cannot be considered in assessing the
sufficiency of plaintiff’s prima facie case, other courts are receptive to a direct challenge to
their adequacy.”).

130. Nonetheless, a prima facie case alone has not generally been deemed sufficient to
avoid summary adjudication. See Grigsby v. Reynolds Metal Co., 821 F.2d 590, 595 (11th
Cir. 1987) (noting that proof of a prima facie case is not always sufficient to create genuine
issue of fact); McGinley, supra note 1, at 246 (“A defendant articulates a legitimate, non-
discriminatory reason for the adverse employment decision by making bare assertions
without any documentary proof. A plaintiff responds by presenting a ‘bare bones’ prima
facie case. Most courts would grant the motion for summary judgment.”). But see Lowe v.
City of Monrovia, 775 F.2d 998, 1009 (9th Cir. 1986) (suggesting that a prima facie case
alone may be enough to avoid summary judgment).

131. The core dispute in Burdine concerned whether the defendant had to prove that
the LNR was the reason for the job action or whether mere articulation of the LNR was
sufficient to rebut the presumption of discrimination. See Tex. Dep’t Cmty. Affairs v. Bur-
dine, 450 U.S. 248, 257 (1981). Mere articulation was deemed sufficient. Id.

132. See supra note 77.

133. See supra note 3.
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discrimination more likely than not was a motivating factor in the job
action. This will rarely be the case.!34

Eliminating the possibility of an inference can be accomplished either
by disproving a fact underlying the prima facie case or by proving that the
LNR is the reason for the job action to the exclusion of discrimination. A
prima facie case implicitly or explicitly requires that the plaintiff be a
qualified and competent worker.'3> An LNR or other evidence that con-
clusively demonstrates a plaintiff’s lack of qualifications or incompetence
directly challenges the prima facie case. If a plaintiff is unqualified for
the subject job, no prima facie case exists, no inference of discrimination
can flow from the remaining facts, and summary adjudication would ap-
pear appropriate because a factfinder could not infer discrimination from
the plaintiff’s termination. However, if a defendant’s evidence does not
disprove the facts of the prima facie case, it does not eliminate the possi-
ble inference of discrimination because a factfinder can infer that discrim-
ination more likely than not caused the job action based on the facts
underlying the prima facie case, even when an LNR helps explain or
might justify the job action. To destroy the plaintiff’s case, the defendant
must actually prove that its LNR was the reason for the job action.

Finding for a defendant at the summary adjudication stage normally
requires that a court overcredit an employer’s LNR by conflating the ar-
ticulation of an LNR with proof of the LNR.1?¢ Of course, a factfinder
can decline to credit an LNR after it has been articulated.'>” Nonethe-
less, there may be circumstances in which taking an uncontroverted LNR
as true seems reasonable.'3® A court might assume that an articulated

134. Nonetheless, even commentators who have been critical of the use of summary
judgment in disparate treatment cases give up the notion that a bare prima facie case sup-
ports an inference of discrimination in the face of an LNR accompanied by a modicum of
evidence. See McGinley, supra note 1, at 247-48.

135. Not satisfying an employer's demands may mean an employee has not proven a
prima facie case. See Markel v. Bd. of Regents, 276 F.3d 906, 911 (7th Cir. 2002) (determin-
ing that, by working for a competing company, the plaintiff was not performing her job
adequately thereby negating her prima facie case).

136. Because the employer need only articulate the LNR, it is merely the employer’s
asserted reason for its actions, not proof that the job action was caused by it and not dis-
crimination. See Burdine, 450 U.S. at 254 (“The defendant need not persuade the court that
it was actually motivated by the proffered reasons. . . . It is sufficient if the defendant’s
evidence raises a genuine issue of fact as to whether it discriminated against the plaintiff.”).
Nonetheless, weak LNRs can be deemed strong by non-discerning judges. See Weston-
Smith v. Cooley Dickinson Hosp., Inc., 282 F.3d 60, 70 (1st Cir. 2002) (“We conclude that
Weston-Smith has produced insufficient evidence to take her case to a jury within the Mc-
Donnell Douglas framework. Although her prima facie case is undisputed, the Hospital’s
proffered reasons for her termination are plausible and coherent, and neither her criticisms
of those reasons nor her independent circumstantial evidence of an improper motive,
whether taken apart or together, are sufficient to require a jury trial.”). That a LNR is
plausible and coherent hardly proves it was the reason for the job action to the exclusion of
unlawful discrimination.

137. Indeed, the Court has noted that a strong cross-examination may discredit an em-
ployer’'s LNR. See Burdine, 450 U S. at 255 n.10 .

138. Not allowing the court to credit an employer’'s LNR might be problematic. See
Cuellar, supra note 110, at 562 (noting that the result of refusing to allow issues of intent,
motive or credibility to be decided on summary judgment would be that all cases that
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LNR is true because declining to do so may appear to require an im-
proper credibility assessment of the defendant’s witness at the summary
judgment stage. If the employer’s LNR is assumed to be a reason for the
firing, requiring evidence rebutting the LNR to avoid summary adjudica-
tion might appear sensible. The negation of the LNR might appear to be
an essential element of the plaintiff’s case because the unrebutted LNR
would appear to make viewing discrimination as the cause of the job ac-
tion inappropriate.'3?

However, the key issue with respect to summary adjudication is not
whether the LNR is a reason for the job action, but whether the LNR is
the only reason for the firing. That issue should remain a genuine issue of
material fact until the defendant conclusively demonstrates that the prof-
fered reason was the only reason for the firing,'4? even if the plaintiff has
presented no evidence on the issue.!4! A factfinder may refuse to believe
the LNR even in the absence of any opposing proof for two reasons.'#?
First, the factfinder may not believe the LNR if the witness has an inter-
est in the case’s outcome or appears generally untrustworthy.!43 For ex-
ample, if the witness is a current employee of the employer or was the
employer’s decisionmaker or both, he may have an interest in making the
LNR appear to have caused the job action when it did not.!4* Second,
because a LNR can be almost any reason that might justify a job action, a

reached the prima facie stage would reach the jury). Uncontroverted evidence, even if
proffered by the movant, may be taken as true. See supra note 61.

139. Of course, an employer’s overall defense may be unconvincing even if individual
LNRs are plausible explanations for the job action. See Sevferth, supra note 129, at 257
(noting that the articulation of multiple conflicting LNRs can lead to a denial of summary
judgment).

140. This would leave a very narrow role for summary judgment, but possibly not one
particularly at odds with early visions of summary judgment. See Stempel, supra note 1, at
135 (“Taken together, these pieces suggest that [Judge] Clark viewed Rule 56 summary
judgment as a device for adjudicating cases without trial when the material facts were not
contested by either party to the dispute. Clark seems to view the typical record upon
which summary judgment may be granted as the virtual equivalent of stipulation by the
parties as to the facts.”).

141. However, some argue that situations may arise when the possibility of disbelief is
insufficient to avoid summary judgment. See Wald, supra note 16, at 1904 (“To defend
against summary judgment, it would not be enough to point out the possibility of a jury not
believing the evidence presented by the proponent; the defendant must produce evidence
himself to show there was a factual dispute.™)

142. Merely questioning the LNR may discredit them. See Burdine, 450 U.S. at 256 n.10
(“Indeed, there may be some cases where the plaintiff’s initial evidence, combined with
effective cross-examination of the defendant, will suffice to discredit the defendant’s expla-
nation.”); see also McGinley, supra note 1, at 232 (suggesting that a factfinder should be
able to infer that a nonsensical reason is a noncredible reason).

143. See Busemeyer, Comment, supra note 110, at 131 (noting that the advisory notes
to Rule 56 suggest that summary judgment is inappropriate when the credibility of the
witness can or should be judged by his demeanor); Ware, supra note 1, at 70-71 (suggesting
that summary judgment is inappropriate when the inherent credibility of the witness is
called into question because he is interested in the outcome); see also Anderson v. Liberty
Lobby, Inc., 477 U.S. 242, 269-71 (1986) (Rehnquist, J., dissenting) (cataloging various
ways in which a witness’ credibility can be challenged).

144. It would be normal for a human resources official or one of the defendant’s other
employees to provide the LNR through testimony. See supra note 75. This is a mirror
image of Justice Scalia’s suggestion that a disgruntled employee might wish to make an
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factfinder might reject a LNR that could justify the defendant’s job action
but seems too insubstantial to have actually led to the employee’s firing.
For example, in our hypothetical situation, a reasonable jury might refuse
to believe that the plaintiff would have been fired for being a tardy petty
pilferer, unless the employer could demonstrate that it had fired others
for similar behavior.

The above analysis’ suggestion that a plaintiff need not always present
evidence for a factfinder to reject a defendant’s assertions that its LNR is
the only reason for the job action also suggests that a focus on proof of
falsity is misguided.'*> Because a plaintiff may prevail if a factfinder be-
lieves that intentional discrimination and the LNR combined to cause the
job action, falsity of the defendant’s LNRs need not be proved for the
plaintiff to prevail and should not be required for the plaintiff to avoid
summary adjudication.’#¢ For example, even if the factfinder believed
Jones was tardy twice and occasionally took office supplies for personal
use, those facts do not foreclose the possibility that the factfinder could
infer that discrimination may have contributed to the firing, nor does it
necessarily make such an inference unreasonable.'47 If the LNR does not
appear severe enough to trigger termination in most situations, a reasona-
ble factfinder could find that the plaintiff’s race more likely than not was
a motivating factor in the firing.

Notwithstanding the foregoing, given that proof of falsity is not re-
quired for a plaintiff to prevail and that it is probative of intentional dis-
crimination, presenting evidence of falsity!*® would seem to guarantee

employer appear liable when it was not. See St. Mary’s Honor Ctr. v. Hicks, 509 U.S 502,
513-14 (1993).

145. Nonetheless, various proposals for specifying the evidence necessary to survive
summary judgment focus on the pretext stage and proof of falsity. See, e.g., Seyferth, supra
note 129, at 259-60 (suggesting that courts usually take one of three approaches to suffi-
ciency of evidence at pretext stage: they allow the prima facie case, coupled with a weak
LNR, to support pretext, they allow a weak LNR plus “suspicion of mendacity” to support
pretext, or they require evidence in addition to proof of falsity to support pretext).

146. One could argue that falsity has been proven once the factfinder fails to believe
that the defendant relied solely on the LNR for the job action. However, the Court distin-
guished between the belief that the LNR is false and the belief that intentional discrimina-
tion is a better explanation than the LNR. See Burdine, 450 U.S. at 256.

147. The mere possibility that the jury might disbelieve a defendant’s evidence does not
mean the plaintiff avoids summary judgment merely by suggesting that the factfinder could
disbelieve the movant. See Crawtord-El v. Britton, 523 U.S. 574, 600 (1998); see also An-
derson, 477 U.S. at 256-57. This usually makes sense, as the plaintiff needs to make her
case even if the defendant’s evidence is not believed. However, in the context of a dispa-
rate treatment case, facts supporting a prima facie case already give the factfinder a reason
to infer discrimination. Thus, the LNR is provided to defeat the effect of the prima facie
case.

148. At the summary adjudication stage, evidence of falsity must be treated as proof of
falsity, given that the non-movant is entitled to have her evidence taken as true and to have
reasonable inferences drawn in her favor. See Goodwin v. Gen. Motors Corp., 275 F.3d
1005, 1007 (10th Cir. 2002) (noting that in deciding summary judgment, the court is “re-
quired to draw all reasonable inferences in the light most favorable to non-movant™); Phil-
lips v. Collings, 256 F.3d 843, 847 (8th Cir. 2001) (noting that in determining judgment as a
matter of law the “court must draw all reasonable inferences in favor of the nonmoving
party without making credibility assessments or weighing the evidence™).



2005] Recapturing Summary Adjudication Principles 131

that a plaintiff would avoid summary adjudication.'# Evidence of falsity
gives the factfinder reason to ignore the LNR and is circumstantial evi-
dence of intentional discrimination because it emphasizes that the defen-
dant can produce no credible non-discriminatory reason to support its job
action.!3® The evidentiary vacuum with respect to a defense coupled with
the prima facie case supports the inference of discrimination.!>! How-
ever, rather than treat evidence of falsity as additional evidence to make
a good case stronger, evidence of falsity has been treated as indispensable
to avoid summary adjudication.’>? This is odd, as proof of falsity under-
standably makes a permissible inference more likely to be made, but it
arguably should not turn an inference that is unreasonable to make into
one that is reasonable. If it is unreasonable to infer discrimination from
the facts underlying the prima facie case, it is unclear what becomes rea-
sonable to infer discrimination just because the employer has asserted an
unbelievable LNR.

Whether the plaintiff or defendant should prevail in a disparate treat-
ment case arguably should depend on proof of falsity and other related
evidence. However, whether a plaintiff’s case should be summarily adju-
dicated should depend on the facts underlying the prima facie case. A
bare, uncontroverted prima facie case may be a weak case relative to
many other disparate treatment cases. However, it logically is a winnable
case that should be tried to a factfinder, even if the factfinder is likely to
find for the defendant.

Though the sufficiency-plus standard provides judges with some discre-
tion to summarily adjudicate extremely weak cases,!3 it is not a grant of

149. Indeed, some commentators have argued that proof of falsity should always be
sufficient for a plaintiff to survive summary judgment. See, e.g., Ware, supra note 1, at 74
(“In disparate treatment cases proof of pretext establishes an ample basis for an inference
of intent. The circuits that require independent evidence of motive are at the summary
judgment stage demanding more proof than Rule 56 requires.”).

150. Some might argue that it is not necessarily the facts supporting the prima facie case
that provide the inference, but rather the fact that the defendant has no explanation at all
for the job action that supports the inference. See Furnco Constr. Co. v. Waters, 438 U.S.
567, 577 (1978) (“A prima facie case under McDonnell Douglas raises an inference of
discrimination only because we presume these acts, if otherwise unexplained, are more
likely than not based on the consideration of impermissible factors.™).

151. See id. at 576-77.

152. Some courts suggest that a plaintiff must provide evidence to support falsity rather
than merely argue that an articulated LNR can be disbelieved. See Goodwin, 275 F.3d at
1013 (noting that the plaintiff had to demonstrate that the employer’s argument that it
could not afford to raise the plaintiff’s salary was pretextual); Ramirez v. Landry’s Seafood
Inn, 280 F.3d 577, 577 (6th Cir. 2002) (“To make a showing of pretext sufficient to submit
her case to a jury, Ramirez ‘must put forward evidence rebutting each of the nondiscrimi-
natory reasons the employer articulates.””); Price v. Fed. Express Corp., 283 F.3d 715, 724-
25 (5th Cir. 2002). Of course, the argument in Goodwin is the type of qualitative argument
that should be disbelieved by the factfinder unless the employer can prove it.

153. See Swierkiewicz v. Sorema N.A., 534 U.S. 506, 514 (2002) (“[C]laims lacking
merit may be dealt with through summary judgment under Rule 56.”); Crawford-El v.
Britton, 523 U.S. 574, 600 (1998) (*[S]Jummary judgment serves as the ultimate screen to
weed out truly insubstantial lawsuits prior to trial.”).
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discretion to allow judges to dismiss any relatively weak case.!> The case
must be so weak that any reasonable factfinder could not find for the
non-moving party. Nonetheless, some courts may be willing to use sum-
mary adjudication in cases where they believe factfinders should reach a
particular conclusion rather than only in those cases in which a factfinder
must reach a particular conclusion.!”> Unfortunately, the Supreme
Court’s vision of the McDonnell Douglas test makes relatively strong cir-
cumstantial evidence cases appear to be better candidates for summary
adjudication than they really are.’>¢ This is problematic because requir-
ing strong circumstantial evidence of discrimination to allow a plaintiff’s
case to be decided by a factfinder contradicts the notion that summary
adjudication focuses on the minimum evidence from which a reasonable
factfinder could find for the plaintiff.157

iV. RECLAIMING PRINCIPLE

Given that all Title VII cases were bench trials when the Court decided
McDonnell Douglas v. Green,'>8 the McDonnell Douglas test essentially
provided judges a road map to decide disparate treatment cases properly.
The directive nature and content of the original McDonnell Douglas test
implicitly suggested a concern with, or mistrust of, judicial decisionmak-
ing and factfinding capabilities in disparate treatment cases.!>® However,

154. Summary judgment may dispose of cases in which plaintiffs could prevail at trial
before such cases get to trial. See McGinley, supra note 1, at 256 (“Because of this im-
proper use of the trilogy and McDonnell Douglas/Burdine, Title VII and ADEA plaintiffs
have a greater burden defending motions for summary judgment than they would have at
trial.”); Stempel, supra note 1, at 107 (suggesting that the solicitousness of summary judg-
ment has led judges to grant it in inappropriate cases where they are engaging in factfind-
ing better left to factfinders).

155. This is quite problematic. Some commentators have argued that the primacy of
aggressive summary judgment enforcement has lessened the effectiveness of employment
discrimination laws. See, e.g., McGinley, supra note 1, at 206 (noting that the post-1986
vision of summary judgment makes “it easier for defendants to obtain summary judgment
in cases of at least arguable discrimination™); Wald, supra note 16, at 1938-39 (noting that
judges may be particularly apt to grant summary judgment inappropriately in employment
discrimination cases).

156. Though more cases appear ripe for summary adjudication, the standard for sum-
mary adjudication remains unclear. The Reeves standard is not a clear standard because it
allows courts room to deem proof of falsity as insufficient to avoid summary adjudication.
However, some commentators have suggested that a floating standard is acceptable. See,
e.g., Cavaliere, supra note 19, at 117 (suggesting that judges require differing levels of
proof of discrimination to avoid summary judgment depending on the particular defense of
the employment action a defendant proffers); McGinley, supra note 1, at 245-46 (advocat-
ing a sliding standard based on the strength of the defendant’s case). Even the dismissal of
very weak cases is somewhat at odds with the view of some judges present at the crafting of
the federal summary judgment rule. See Stempel, supra note 1, at 140 (“To [Judge] Clark,
summary judgment is designed to eliminate cases in which the claimant has *no case at all,’
not to dismiss claims in which the claimant’s case appears weak in the eyes of the judge.”).

157. Some have suggested that courts are requiring qualitatively substantial proof to
avoid summary judgment. See, e.g., Lidge, supra note 121, at 832 (noting that some courts
have required evidence of differential treatment of similarly situated employees just to
support a prima facie case).

158. 411 U.S. 792 (1973).

159. Of course, this is at odds with a post-1986 vision of judges® ability to find facts
generally. See Stempel, supra note 1, at 158-59 (arguing that the 1986 summary judgment
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the expansion of judicial latitude in summary adjudication since 1986,
coupled with the Supreme Court’s reinterpretation of the McDonnell
Douglas test, provides trial judges with additional decisionmaking and
factfinder latitude. St. Mary’s Honor Center v. Hicks'%0 allows factfinders
to decide disparate treatment cases unconstrained by a falsity-only rule
that would have required a verdict for the plaintiff in the wake of proof of
falsity.'6! Because the factfinder in Hicks was the trial judge, the ruling
might appear to provide judges additional discretion to find facts.!6?
However, the discretion that Hicks provides is the discretion to allow the
factfinder—now often the jury—to determine if intentional discrimina-
tion occurred, not the discretion to allow the judge to summarily adjudi-
cate a case.'®3 Given that juries often are now the factfinders in Title VII
cases, there is a serious tension between allowing juries to decide cases
and allowing judges to summarily adjudicate them in the Title VII area.

Allowing any more judicial discretion than is absolutely necessary is
particularly troubling because the exercise of discretion in the context of
deciding summary adjudication replaces the judgment of a reasonable
factfinder. Implicit in the discretion provided in this structure is the be-
lief that judges and reasonable factfinders share a sufficiently similar
world view: namely, that a judge knows how a reasonable factfinder
would decide a case. However, there is reason to believe that with re-
spect to some forms of discrimination, judges’ views do not always track
those of reasonable factfinders.’®* These concerns require hard consider-
ation regarding how to appropriately structure pre-summary adjudication
judicial factfinding and reserve sufficient factfinding latitude for juries.

cases provide the judge with far more factfinding abilities under the summary judgment
and the directed verdict standards than had previously been the case).

160. 509 U.S. 502 (1993).

161. Although Reeves v. Sanderson Plumbing Products, 530 U.S. 133 (2000), leaves a
small amount of room for courts to adjudicate cases summarily when a prima facie case has
been proven and evidence of falsity has been presented, the case clearly notes that the
lion’s share of such cases are to be decided by factfinders. See id. at 146-47.

162. See Hicks, 509 U.S. at 513-14 (ruling that the factfinder [who before the 1991 Civil
Rights Act was passed was always the judge] who does not believe that intentional discrim-
ination occurred should not be required to find for the plaintiff).

163. Misusing the discretion may defeat legislative goals. See Theresa M. Beiner, The
Misuse of Summary Judgment in Hostile Work Environment Cases, 34 WAKE FOREsST L.
REv. 71, 75 (1999) (“Not surprisingly, the practice {of using summary judgment| has re-
turned at a time when Title VII plaintiffs finally have an opportunity for jury trials pursu-
ant to the Civil Rights Act of 1991. No longer are these cases being taken from judicial
fact finding, but instead from a jury of the plaintiff’s peers. The end result is that plaintiffs
are losing their opportunity to test their facts before a jury and are instead again bound by
the decision of a single judge on less than a full record.”).

164. Judges may have different opinions than other reasonable people regarding what
constitutes discrimination. See Beiner, supra note 125, at 795-96 (“The average worker’s
beliefs encompass more behaviors than the courts currently recognize. [Thus, while] rea-
sonable people believe that conduct is sexually harassing . . . [the courts often underesti-
mate the effects of such behaviors and] instead summarily dispose of cases by summary
judgment or judgment as a matter of law. Thus, the perceptions of judges on what consti-
tutes harassment to the reasonable person do not always square with what the reasonable
person perceives as harassing.”).
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The Supreme Court has focused on the pretext stage as the place where
judges exercise discretion regarding summary adjudication, with proof of
falsity being key evidence that judges should consider when deciding
whether summary adjudication is appropriate. However, by the time a
trial court analyzes evidence of falsity, it is deep into the factfinder’s do-
main. The prima facie case is the place where pre-summary adjudication
judicial factfinding should focus and usually end. Though the Supreme
Court may no longer agree, by definition, a prima facie case supports an
inference of discrimination and, if the facts underlying it have not been
disproved, is sufficient to support a verdict for plaintiff.'¢> However, if
the prima facie case is deemed logically insufficient to allow a factfinder
to infer discrimination, the Court should strengthen it to make sure the
facts underlying it support an inference that discrimination was a motivat-
ing factor in a subject job action. Indeed, fairness requires that the Court
fix the prima facie case, as an employer should not be forced to answer a
plaintiff’s case unless the plaintiff can provide a set of facts that supports
an inference of discrimination.

The Court could redefine the prima facie case proactively by defining
the facts that may support a prima facie case, as it did in McDonnell
Douglas, or do so reactively by having trial and appellate courts deter-
mine when a set of facts is insufficient to support the necessary inference,
overruling them when necessary. The proactive solution is preferable be-
cause it provides plaintiffs with more guidance regarding their chances to
survive summary adjudication and is more consistent with McDonnell
Douglas’ inherent mistrust of judicial broad discretion in the disparate
treatment area. However, because this Supreme Court has shown no in-
clination to engage employment discrimination issues at this level of spec-
ificity and does not appear to mistrust judges who summarily adjudicate
disparate treatment cases, reactive guidance is the more likely solution to
be chosen, if one is chosen at all. Undoubtedly, focusing on the prima
facie case rather than proof of falsity and pretext is unconventional.'66
However, it better addresses the core concern that justifies the McDon-
nell Douglas test—fear of improper judicial fact-finding—and recalls the
proper evidentiary significance of a prima facie case—factual support suf-
ficient to sustain an inference of discrimination and support a verdict.
This course of action appropriately balances judicial discretion to adjudi-
cate summarily with jury discretion to find facts. Of course, if the Court
declines to address the prima facie case, it should take the more conven-
tional route of making clear that evidence of falsity combined with evi-
dence of a prima facie case should always afford a permissible inference
of discrimination and be sufficient to support a verdict for the plaintiff, or

165. Some would argue that the prima facie case does not support an inference of dis-
crimination and should be abandoned altogether. See Malamud, supra note 70, at 2236-37.

166. Some suggest eliminating the test, see, e.g., Malamud, supra note 70, at 2236, alter-
ing the amount of evidence plaintiffs must provide in different cases, see, e.g., McGinley,
supra note 1, at 245-55, or requiring that falsity be invariably sufficient to support a verdict,
see Lanctot, supra note 101, at 540; Ware, supra note 1, at 74.
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at least specify when such evidence does not support a verdict.16”

Focusing on the prima facie case would not end the exercise of discre-
tion by district court judges, but it would force trial judges to focus their
discretion on the proper place. Though the result would be ad hoc deci-
sion making by courts regarding whether any particular set of facts sup-
ports an inference of discrimination, this is precisely where the summary
adjudication debate should occur. Indeed, it is a more honest way to ad-
dress summary adjudication than asserting that proof of a prima facie
case plus proof of falsity does not always logically support an inference of
discrimination. In addition, the proposed process might allow courts to
refine what sets of facts will suffice to support a verdict to signal to plain-
tiffs that certain cases need not be brought. This may ease the need to
control dockets that arguably has led to the improper expansion of sum-
mary adjudication in the disparate treatment area.'68

V. CONCLUSION

Summary adjudication focuses on the minimum evidence necessary to
support a verdict in a plaintiff’s favor. The McDonnell Douglas test is a
roadmap for liability that provides the calculus of proof necessary for a
plaintiff to prevail in a circumstantial evidence disparate treatment case.
Rather than concluding that a proven prima facie case is sufficient to al-
low a plaintiff to prevail, the Supreme Court has determined that sub-
stantially more evidence than that is necessary for the plaintiff to avoid
summary adjudication and has set an uncertain standard that appears to
afford judges substantial discretion to decide when a disparate treatment
plaintiff will have her case decided by a jury.!6® This allows judges to use
summary adjudication aggressively as a form of docket control'”° or inap-
propriately as a reflection of their general dislike of disparate treatment
cases.!”! Now is the time for the Supreme Court to address the problem
by explicitly addressing the McDonnell Douglas prima facie case, which
by itself should usually be sufficient both to support a plaintiff’s verdict
and allow the plaintiff to avoid summary adjudication.

167. See Reeves v. Sanderson Plumbing Prods., 530 U.S. 133, 154-55 (2000) (Ginsburg,
J., concurring) (noting the need to indicate precisely when a prima facie case coupled with
falsity is insufficient to support a verdict).

168. See supra notes 108-09.

169. The results are not surprising. See Wald, supra note 16, at 1917 (suggesting that
summary judgment may be used too frequently).

170. Unfortunately, courts appear to be using summary judgment for docket control
purposes in various discrimination contexts. See Beiner, supra note 163, at 73 (“With ever
burgeoning court dockets, the federal courts sought a coping strategy to handle the in-
crease in harassment cases. One way to manage them was to look hard at each case during
summary proceedings such as motions to dismiss and motions for summary judgment.™).

171. See Lanctot, supra note 101, at 546 (*The antipathy of the lower courts to circum-
stantial proof of disparate treatment claims may be explained by many factors, including
the ideological disposition of many lower court judges, the societal changes in perception
of the prevalence of discrimination, and a desire to control the burgeoning dockets of the
federal courts.™).
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