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Preface

I will be frank in admlitting that it was with the greatest
nisgivings that Igecepted the assignment to make a study of the
ienrico Trial Justice Court. The work lald out bef ore me was
in ¥irgin territory for, to the best of my knowledge, no study
similar to that which I contemplated has been undertaken before.
Thus, it was only natural for me to visualize the problems which
vould beset me; the unfamiliar legal terms whlch would puzzle
ne and the dreary court scenes which would leave me drunk with
their monotony. Well, I came to the problems, saw them and
ponquered, I now call the legal terms by thelr first names,

?nd as for the courﬁ room-sScenes, I am still sober.

é This study was a rev#£lation to me while the results of this
étudy are a revalation to you (I hope). You, in reading this
"éay vosslibly learn something about the trizl justice court. I,
in making the étudy have Zzearned a great deal more. Judges and
éther high public officlals are no longer the distant awe-in-
épiring personages whbm: I had always imagined, but good fellows
ﬁhom anyone would not mind going with on a fishing trip. Howeven
f must confess that at first I was reluctant to avproach these
o}ficials and pester them with my petty problems. I soon over-
’lgéme this feeling, and the first court session which I attended,

; I%introduced myself to Judge A. Taylor Pitt, the presiding judge,
% a;d stated my mission, suggesting that any help from him would

% b; more than appreclated. The fact that he hs a fraternity brother

3

Of mine, and that I wore my pen very, very consplcuously might
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nave aidedvthe 8ituation for his reSpOnse'was very encouraging
and I felt more at ease. After that I made many visits to the
sourt, finding the sesslions very interesting, frejuently call-
ing on Juge Pltt and Nr. ¥rank S. Shomaker, his clerk, for
a1elp.

In addition to the courtesy shown to me by these two
?entlemen, I also wish to acknowlege the great service which
gas been rendered by Mr. Samuel P. Waddill, for sisty years,
élerk of the Henrico Circuit Court ; by various members of
%he of fice personnél at the county seat at 22nd and lain
ctreets in Richmond. I am also indebted to lir. Kingsley

;'Wreeman, a former college friend and now court reoorter for

The Richmond News Leader, for much timely help. r. William

3. Shands, Director of the Division of Statutory Research and
Drafting has also been of invaluable assigtance and I wish
ﬁo take this time to thank every one of these persons for

i
thelr service, thelr willingness to help and their patience.

J.A.AJdD.
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The Trial Justice Court of Henrico County

In 1922 the General Assembly of Virginia enacted a statute
which permitted the establishment of a trial jJustice court in
:eyery couhty of 30,000 population'or.more, or adjoining s cilty
oé 30,000 or more.l The county of Henrico, falling in this
icitézory,’immediately took advantage of the provisions of this
'act and in August of the same year, a few months after the law
\became effective, the Henrico Trial Justice Court began its
w%rk. ¢ The immediate vurpose of this court is to reduce ex-
D;nditures and prevent congestion in the circult court. The
pOpularity and succegs of thils court, the first in Virginia,
a91de from the Arlington County Court organized on a more limited
‘sqale, is attested by several pleasing facts. E£lnce its establish-
lmént, there have been six additional trial Justice acts, the latest
being passed in 1934 by the State Legislature, providing for
:tfial Justice courts in.all the counties in Virginia. 1In 1929
;tﬁere were twelve such courts and prior to the 1934 act, twenty-
tﬁree countles had adopted this system. At the presenﬁ time
;eiery one of the one hundred countles of Virginia have established
?aétrial Justice court within their boundaries. It 1s also signifi-

;cdnt that none of these countles have voluntarily abandoned the

{
-syptem. These facts were brought out at the trial justice con-

FE——

1 |
The Code of Virginia as Amended to Adjournment of General Assembly

1930 Section 4988 (1), B. 1406. (Hereafter this reference will be

geferred t0 as The Code of Virginia).
The Richrond Times-Dispatch, November, 12, 1934.
- ,
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ference held at the John Marshall Hotel; January 25, 1935 by

}Mr ¥illiam R. Shands, Director of the Division of Statutory
i : 3

 §esearch and Drafting. A recent survey made for the Com-
Jéission on Redlstricting Judlicial Circults in Virginia further
oo

ﬁoints out that for the year ending August 31, 1934, out of

19 785 criminal cases tried by all the trial jJustice courts in

Virginia, there were 411 aopeals and 55 reverssls, while there

k"

,#ere only 101 appeals of the 7009 civil cases tried, resulting

¥

ifn 14 reversals. These facts clearly show to what extent the
trial Justice system is affectina savings in time for the nigher
;courts

| % However, we are interested only in the trial justice system
fi# other counties in a general way only. In this paper I am con-
%fining myself to the Henrico court, attempting to approach this
;sgudy from the angle of 2n impartial observer and cuiic with the
ip&npose of ascertaining snd showing its setup, jurisdiction,

‘'success or fallure and its possible future.

5 § Under the provisions of the trial Justice act of 1922, this

3
¥ b

:aét was adopted and approved by a majorlty vote of the Henrico

‘i N

L
gCounty board of supervisors and a copy of the same was immediately

icertified to the Henrico County Clrcult Court. *wollowing this
|

:action the judge of that court selected A. Taylor Pitt from the
b

‘group of nominees suggested by the board of supervisors to serve
f

i
as the first trial justice to hold office until December 31, 1924.
Beginninm with January 1, 1925, the trial justices were to serve

3

Zhe Richmond Times-Dispatch, January 26,1935.

The Code of Virginia, Section 4988 (14).
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s terms, and the fact that Judge P1tt has held office con-

f
t

nually since his originsl appointment, shows that his cholce

WLPMO b

;was an excellent one. Although residence in the county is the
:only requirement for office, Judge Pitt has had extenslve legal
trainlng and at the present time 1s a practicing attorney in
tge city of Richmond. In 1924 the Henrico came under the pro-
visions of another act passed the same year which affected only
Henrico and Chesterfield providing for trial Justices in those
counties adjoining a city of 170,000 population or more. This
act ratfied the salary range of the Jjustice, allowed hlm to have
:a;clerk, empowered this clerk to become a justice of the peace
with all rvowers and more defintely designated the powers and
ij,jt,tér'isscii‘c:'c.ion of the judge. ° In 1926 this act was reenacted the
only lmportant change belng that the trial justice was made ex=
officio Judge of the Juvenlle and domestlic relations court. It
was further amended in 1932, section 4988 (26) being the only
fsection affected, and resulted in an even greater increase in
;tee salary scale of the justice and his clerk. !
| é ‘The presgent trial justice system lays its origin as far
back as 1912 when citlzens as well as public officials besgan to
‘distrust the usefulness and efficlency of the office of Justice
§of§the peace. At that time, by the laws of Virginia, three
j&stice of the peace were provided for each magisterial district,

which ranged in number from three to ten in each county. If the

5 1
6The Code of Virginia, Section 4988 (3).

: Ibid Sections 4988 (15) to 4988(29).
T4
‘ Note' The entire act in 1ts amended form 1s found in the appendix.
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gléw were strictly observed there would be 1300 Jjustices of the
;béace in Virginia. ° In ancient times even this 1arge number
>ﬁ;gh£ be partially Justified in view of those times of slow
wiéavel ahd when there was need of an offlicer close to one's

i

dbor But in this Y resent age of spped such a large number

E
15 unthinkable.

A

;office The Justices themselves must come in for thelr share

?lg However th&é was not the only 1nd1ctment of that anclent

fof criticism. These officers, being pald a small salary, were

by
‘often ignorant of the law, belng merely lay magistrates and

4 ,
frevuently careless in the performance of their dutles. There
;are many examples of their inefflciency. Of ten they have tried

gcaees which should have gone before the Grand Jury. w reguently
;th;y do not give sufficlient time to the trial of cases. Thelr
fde%isions are marked by grosslignorance of the law and although
;they take an oath to enforce the laws of the Commonwealth with-
.out prejudice and favor, they are frequently called on to declde
disputes involving their friends and relatives and there 1s
imueh evidence that the justlices were blased in their jJjudgment.
"Anether defect In the system was the 1l:w which allowed each of
’the Justices to have Jurisdiction as far as the boundaries of
the county . 1o Under these clrcumstances, a lawyer 1s most apt
to bring hieg case before the justice most 1likely to decide in
;hie favor. Out of from nine to thirty justices, the chances

8

G

Report of the Commissbon on County Government to the General

éssemblx of Virginia p. 46.

Ibid.
104
. e}bid, p. 4T7.
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were in his favor of knowing one who would be lenient to his
O

client. However, do not make the mistake that 1 am accusing
b i

thése gentlemen of dishonesty, but it is human nature to lean

1

blightly in favor of a well known friend or acquaintance.

As 1 have 8ald before, the compensation for justices of the

peace is very small and few competent men are attracted to fill
thé office. They were renumerated by thelr fees ahd it is

ex;ctly at that spot where the most abuse exists. The maglstrates
we%e often tempted to keep one eye on justice and the other on

thé fees. In addition to this, the office of Justice rarely was
seif—supporting. ‘This condition was not only due to the large number
ofésuch Justices but also to the carelessness, willful or other-
uiée, of thbse who failed to receipt or report fined. There was
no, way to check up on these offlcers, supervision was lax and

this practice tended to increase rather than abate. H Another
bléck mark agaihst the Jjustice was the frequency of appeals

which characterized that gystem. One of the chlef dutles of

an§ minor judiclal system 1s to relleve the higher courts in

thése cagses in which 1t has concurrent jJjuriddiction. However

the good which the justice of the p=eace affected in this res-

pect was more than of feet by the large number of appeals which
mugt be brought before the higher courts for review. Thils
cdﬁdition , which made the older system even more of a hindrance
thén a help was directly a result of carelessness and incompetence
and was the cause of gross injustice to litigzants , and BIALAA/ AL/

placed an undawe burden upon the circult and corporation courts.

11,
Ibid, p. 46. (Hereafter thls reference will be referred to as

the Report of the County Commission).
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Thege and many other charges against the office of justilce
of the peace in Virginia finally led to a series of specilal
%cts designed to improve the situation. The first of these, in
i912, applied only to Arlington County. However, the trial
iustice was glve concurrent jurisdiction with the Jystlce of the
geace and his powers were limited in other respects. This was
ghe opening wedge for what was to follow, but its legality was
%arly attacked, its enemies claiming that it violated section
é? of the Constitution of Virginia relating to the jurisdiction
éf the Justice of the peacé. In the case Ex parte Settle, 114
fa~ 715, 77 S. E. 496 the Supreme Court of Appeals of Virginia
d;fended the constltutionality of the act, handling down 1ts
d;cision March 13, 1913. The way was now clear for the entrance
o% thé trial jJjustice system as we now know 1lt.

§ It was not until 1922 that the Henrico Court was established

w;th greatly increased power, so much so in fact, that it has
often been referred to as the first trial Jjustice court in Virginia.
Pfior to the passage of the 1922 act establishing this court, there
wére twelve Justices of the peace 1ln Henrico, three for each of
the four districts. Subse“quent to 1922, they were reduced to
nine. Their powefs were greatly curtailed as well as thelr number.
Fbrmerly they were dmpowered to issue both criminal and civil
'w;rrants, subpoenas for wiltnesses and’to try both civlil and criminal
c;ses. By the trial justice act, the power to issue civil war-
rénts and to try cases has been transferred to the trial justice.

The subpoenas and all warrants are returnable only to the trial

justice. Thus the justice of the peace 1s reduced to an officer
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ofl the trial justice court.
%ﬂ There 18 one other power retained by the justice of the peace

which until recently was also assumed by the trial justice. This
4
was the right to instltute and conduct proceedings to adjudicate

a berson insane, feebleminded or an inebriate. Subsequent to the
1934 trial justice act for all counties ‘and up until 1935, 148

pefsons had been committed to state instltutions in Virginia by
12

trial justices and 445 by Justices of the peace. It was not
unt il January, 1935 that Dr. J. S. DeJarnette, tuperindéndent

oféthe Wegtern State Hospital at Staunton brought attention to
thé sltuation by refusing to admit a patient commltted by a
i .
Bayh County Justice of the p=ace, on the grounds that that officer

poésessed no such power. In his opinion one of the two class of
ofﬁicials wap~ assuming power which d1d not belong to him.

)
t

"é As a test case to clear up the problem, Sheriff ¥ rank G.
Thampson of Bath County applied for a friendly writ of mandamus

to comuel Dr. DedJarnette to admit the patient. The case was

(

brought to the Supreme Court in Virginla which handed down its
14
verdict January 24, 1935. The court ruled "that the Trial Justice

hag no jurisdiction to institute such ¢ roceedings and is not

eligible to sit on a commission to inquire into a person's mental
i

stétus. The jurisdiction and eligibility of the Justice of the

Peace {emains as 1t was prior to the passage of the Trial Justice
. 5
Act:" .

12‘T€he Richmond Times-Dispatch, January, 15, 1935.
Vlallfbid, January, 16, 1935.
;;4ibid, January, 25, 1935
,¥§épinions of the Attorney Ceneral Relating to {rial Justices and
Justlices of the reace, p. 5.
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After the adoptlon of the trial jJustice act by the Henrico
‘Board of Supervisors, the Henrlco Trial Justice Court immedlately
b;gan its existence and 1t took very little time to prove that
th? arguments of its backers were more than jJjustified. Efficiency
eébnomy and time saving have marked 1ts carser down to the present
:‘bi:me. . |

| On July 14, 1935 State Auditor L. McCarthy'Downs announced
thet he could make a survey of the trlal justice courte in Virginia
to determine to what extent the minor judicial system 1s sgelf -
supporting e Although no systemized audit of the Henrico court
ihas ever been made, yet ¥r. Downs should have no fears regardlng
‘1t for almost from 1ts early beginning this court has been a -
definite asset financially. In 1928 fines and penaltles totaled:
§11,790, this amount being pald to the state. The fees which
vwefe charged and collected totaled $7,137.60 and were turned over
btolthe county treasury, belng more than enough to pay the salaries:
of Judge Pitt and his clerk at that time. ad

. The financial report of the court for the year 1933 shows .
thet the court continues to be self-sustalning. These flgures ,
‘gi§en through the courtesy of lir. Shomaker showAthat 814,343 .25
' was pald into the county from the recelpts of this court. ¥hen
Lthe salarles of Pltt and Shomaker are deducted a comfortable
baiance remains. The amount paid to the State that year was
'un&sually small being only $3179. This report, given in detall,
~1szas follows:
16
17

‘Wylle Kilpatrick, Problems in Contemporary County Government,
{

p. 132.

The Richmond News Leader, July 14, 1935.
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Report for the Year 1933

T ees to be credited to Judge Pltt

Fees for trylng criminal cases. Ceeceeeraeneses $ 2382.00
E‘ees for trying civil case8... it nnass .....;.. 729.50

Bail feeBe.veene e ettt 178.00
Total to be credited to Judge Pltt.. $ 3289.50 #*
FPees to be credited toF . 8. Shomaker, Clerk

'+ ees for lssulng criminal WATTANES e v v v e ennrnn. $ 431.00

}Feés for issulng civil WAYPantS .veenreenceeenn- . 1435.00

Total to be credited to clerk... $ 1866.00 #*

Amount paid to Mr. Waddill, clerk of the county

F ines ¥ inesgs and costs
rCounty (automobiles8) evvvvenn.. . $ 1682.50 ...... . § 2551.00 #
tCounty (Pronhibition) .......... 6120.00 .evoe. . 6636.75 #*

fState. .......... e 1646.00 e.venns 3179.00

4 % Total fines and costs.. §$13366.75
'Pald to Justlce of Peace in fees.. . ...... ceveeee. §  446.00

}Paid to Commonwealth's Attorney........... secesne 1945.00
'Pald to officers in fees...... eneaen peee e 1459 .60
Total fees $ 3850.60

Total amount collected for the year....... $21372.85

;*(?aid into the couhty'treasury, State only recelving $3179.00).



(13)

Although the Henrico court is definitely self-sustainkng,
%h%s can not be said of the other trial justice courts, at least
half of a decade ago, even though this was one of the few courts
.which emnloyed a clerk at that time and in -addition, paid its
Justice much more than a vast majority of the other like courts.
The tendency exlsts in all counties to raise these salaries
gradually as the recelilpts of the courts show that higher com-
pensatioh will not result in a drain on the county treasury.
The Henrico Board of Supervisors are required by law to fix the

S

salaries of Pitt and his clerk between the limits of $2500 to
18
$5QOO and $1800 to {240 respectively.  Since 1928 Pitt's

saiary has been raised from $3050 to §3600 while Mr. Shomaker,
fthe clerk, who formerly received $1325 in 1930, now gets #1800
not including a straight salary of $180 for his duties as a
Justice of the peace. Other counties do not find that their
}tr%al justice courts desgerve such large salaries as measured by
the income received from this source, and turned into the county.
One authority estimates that prior to the 1934 general act, in'at
kleast one half of the Virginis counties, the court operates at a

19
1oss to the county. This 1s true of the rural and poorer

3

fseetions of the state, and 1s one of the chlef reasons that the

ftrial Justice system is not spreading as fast as it might.
o -

1 The remson in back of these defliclts 1s the law which reunires
that all penaltles imposed by the court be pald to the state. These

18
gzhe Code Of Virginla, Sectlon 4988 (26).

Kilpatrick, op. cit., pf 134.
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Anclude all flnes and costs imposed for the violation of State

;1gws and are paid into the treasury of Virginia for the Literarj
?Qnd. These include the greater bulk of all income received.

'Tﬁe county receiﬁed all flnes for violatlon of county ordinance:s
an% all fees. These 1nclude all fees, which Justices of the pe

{
%

fo} counties sre authorlzed to charge and collect, and which
hé;e not been pald in advance. and all fees collected by the
trial justice shall be turned into the county treasury, exceptir
those fees belonging to the issuing officers. : These fees are
as follows one dollar trial fee for hearing civil and two
dollars for hearing criminal cases, fifty cents continuous fees
in civll cases, warrant fees in both civil and criminal cases,
bail fees and fees for issulng distress warrants.

‘ Many counties find that these fees and minor county fines
aré not sufflclent to pay the salaries of thé Justice and the
olerk as noted above In order to remedy this situation so
ih%t the trial justice system might not be hindered, several
reoommcndations have been suggested. One commission forwarded
the suzgestion that the countles bglallowed to retain one-fourtt
of gll fines and costs collected. Although this suggestlon we
oot;acted upon, thé Virginia State Leglslature, in enacting the
éenoral trial justice law in 1934 (establishing trial courts in
every county) greatly lmproved the situation by providing for ar

22
annual appropriation of $40,000 to the countles to aild them.

20 i
The Code of Virginiak Section 4988 (26).

21
f Kiloatrick op. c¢it., p. 148.
22

The Code of Virginia, Sections 4988 (o) -a.




Thé county of Henrico, not considering the need of this inducemer
éo?far has falled to adOpt the provisions of this act. However,
thé act has been of'the greatest add in establishing the trial
Juétice system’in those counties where the scarcity of receipts
wo&ld make such a court a 11abili£y rather than an asset. The
faét that every remaining county lmmediately adopted a trial Just
coﬁrt af ter the passage of this act, showed the great need of
fiﬁancial assig ™ tence.

. In Henrico County the Jjustice of the peace 1s elected for
é f@ur year term, but the trial jJjustlce, alghough also serving
a,f§ur term, 1s appointed by the county circuilt Judge from a
118@ of nominees submitted by the county board of supervisors.
In this respect, I belleve that the manner of selecting the
»triél Justice 1s superior because, in my opinion at least, a
Judge is one public servant whose cholce should be taken away
from laymen and pdaced in the hands of experienced and trailned
of ficials. |

In one respect, the framers of the trlal Justice act falled

to gfféct an improvement and that 1s in the requireﬁents for the
Office of trial jJjustice. XNo legal training 1s neceseary, merely
1résidence in the county. It so happensg that Judge Pltt 18 a
lawyer and his efficlent handiing of the court should prove to
the 8tate law makers that legal training should be one of the
prime requiasites for this office. At the present time, the
govérnor's legislative advisory committee is ﬁaking an extensive

study of the whole trial justice system with the véew of pre-
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éa%ing suggested amendments for the sjstem for the next leg-
?éiature. ° I am confldent that the above weakness wlll be one
Eféthé first to be remedied.

Another amendment which should seriously be consldered by
;he comunlittee is that of compulsory adoption of the trial justice
éyétem.?yThe original acts do not make it mandatory that a trial
juétice court be established and few counties at first took ad-
Qaﬁtage of 1t. Now that 1ts success has been definitely es-
ﬁaﬁlished, compulsdry adoption willl certalnly be required. As
beéards the Henrico court, such action is not necessary asrthis
pouhty came under the county management form of government in
193% by popular vote. The county management act not only au-
tom;tically provides for the compulsory establishment of a
?riél court but also reduceeufhe number of Jjustlces of the peace
;n éachlcounty to one for each district. 24 In Henrico, this
besﬁlted in a reduction of the justices from nine to four in
ﬁumﬁer, thus resulting in an even more concentrated and efflclent
forﬁ; the administration of justice in minor cases. By means of
Eheésame act, the fee gystem, 1long a hot bed for abuse, corruption
éndiwaste, wag abolished as payment for county offlclals excepts
§s~é method of renumerating cerﬁain part-time off icers who per-
:or@ only occssional services for the county and whgshave a re-

3ular occupatlion outside the governmental service.

o
23

24
25

The Richmond News Leader, July, 14, 1935.

The Code of Virginia, Section 2773-n 55(a).
Ibid, Section 2773-n51.
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The act which originally established thls court provided that‘
the trial Justice and his clerk shall receive no other compen-
sation for their services exceplt their salary which 1is paid monthly .
iThés, the fee system was early abblished as far as these two
%of%ices were concerned. These'non-fee offlces were injlected
ﬁln?o a structure of Judlclal adminigtration where the fee system
Estéll continued rampant. The jdstices of the peace still con-
?tiéued to reeeive fees for lssulng crimihal warrants, as well
;as?fees for issuing summons for witnesses. T7The sheriff, deputles
‘and constablea stiffeéggg for arresting law breakers and summoning
witnesses Likewise the clerk of the circult court secured fees
for recelving fines. 2 To summarize, the only result of the
r1922 trial Juotice act was to abolish the fee system only as
}1t§applied to the office of trial Justice and clerk, but even
the latter was partly pald in fees for his services as a justice
:oféthe peace as provided for in the act. It was with the greatest
1enﬁhusiasm then that thoughtful peovle greetved the adoption by
Heérico of the county management plan. Not only did this act
enéirely eradicate the fee system, except fof certain part time
oféicers, but also abolished the offlices of coroner and constable,
?these off iclals who have been serving in positions which have
:loﬁg been regafded as useless, outworn and completely unnecessary.

In the past, 1t has been assumed that the so-called petty
cases, touching the lives of more people than any othef class
éofécases, maj be Justly handled by untrained and frequently
26!
‘ Wylie Kilpatrick, Problems in Contemporary County Government,
p. 133. |
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27
iﬂbompetent lay magistrates. Experience has repeatedly proven

that such a plan has been a dlsappointment and a fallure not

only in Virginia but in other states. The establishment

ofithe Henrico Trial Justice Court for ﬁhe first timé'enabled such
c%ées In every instance to repeive the maximum possible attention
Erbm an lmpartial trained judge.

“é No longer will the cunning lawyer be able to take his case
be%ore anyone of several justices of the peace 7vhere &he most
Eé;orable verdict might be obtained. Now 1t is a case of one
Eor all and 211 for one. There 1s only one coyrt to which the
li%igants can resort and they have no cholce in the matter unless
1téis in a higher court. Likewlse, that condition is erased
nherein the justice 1s acquainted with more than half of the
pé%sons who appear before him, as was of ten the conditlion under
th% 0old Justice.of the peace. Thus blas and favoritlsm have nd
pléce here and justice is beginning to resemble justice.
~:§ Likewlse, for the first time, competent men are being at-
tr;cted by the prospects of becoming judge of a minor county

coﬁrt; The office of the old justilces of'the peace was poorly
re%ﬁmerative and as a result 1t was filled by few able and in-
téiligent men. A High'School education was the peak which most
oféthese off icers ever attained. The resulting financial waste,
muédled bookeeping, unorthodox declsions and general inefficilency
1s ‘not surprising. At the presént time, Judge Pitt 1s receiving

a regular salary of $3600 a year while his clerk is paid §1800,

27
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fmaking the office of trial jJustice the second most renumerative
singthe county.

Judge Pitt holds court regularly on Tuesday, Thumsday and
"riday, which is a marked contrast té the o0ld practice of the
Ju;tice of the peace who dilspensed justice whenever he was in
th% right mood, a custom which greatly inconvenlenced litigants.
Evén when Pitt is absent from coyrt because of sgicknesgs, dis-
ability or vacatlon , a subgtitute trial justlce 1is immediately
apﬁointed by the judge of the circuit court, such substitute
auéuming all the powers and authority as the regular justice,
vaniil hls return. 2
L ﬁ Mr. ¥ rank S. Shomaker, who was selected court clerk over
ieight years ago by Judge Pitt, 1s on duty from nine until four
o'%lock every day. His duties are very definite and are speci-
1fiéd in the act. He collects all court costs and fines imposed.
éThé court docket which is required by law and open to public
iinSpection is kept by the clerk. In it must be recorded all
caées tried, thelr dates and disposition, and all fines lmposed.
fAs%alloﬁed under section 4988(22) of the Code of Virginia, Mr.
;Shémaker has qualifled as a justice of ihe peace. In this cap-
}acfty he issues criminal warrants, certain civil processes and
fsu"t;poenas which are returnable before Judge Pltt. He also has
Ethé authority to take acknowledgments, administer oathsvand take

1 : 29
.affldavits. It 1s the duty of Mr. Shomaker to prepare all

28 !
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court orders and judgments for the signature of Judge Pitt, the
1clérk having ma such power to sigh them.30

i :; ¥ ormerly the Justice of the peace held court at flififerent
Eléces as he went from one locality to another. The Henrico
frial Justice Court, however, 1s located at the county seat
at 22nd and Main B8treets in Richmond. 1In this respect an
1mprovement is affected. The physical disadvantages of ﬁ}y-
ing all minor cases at one place are very slight in view of
vthé present 1mvroved roads and the prevalence of automoblles.
In addition, little expense is connected with the place of
trial when 1t 18 located at the county seat, and it 18 more
sagisfactory for all concerned that the court be held at the
’coért house where accommodations can be glven to the crowds

%' In making my study of this court, it has been necessary.for
meéto attend many of these court sessions and I have found
these scenes vitally 1lnteresting as they enable one to study
neOple who are under every emotional strain.

\ Court usually begins around ten o'clock in the morning
Qané continues until all cases have been disposed. Seldom,
1;hov;ever', does the court continue as late as two 0'clock.

l‘i‘he longest sessions are on Tuesdays, when the Saturday night
drunks and petty week-end shootlng and flighting scraps are
brought up. Court ls opened by the Bailiff with his time worn
cry, a brief prayer for the Commonwealth follows and then bus-

1ness is under way. As the names on the warrants and subpoenas

305.;
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are called out by the Balliff, the plaintiffs, defendsnts, the
r;spective lawyers and the Wifnesses flle out and stzend before
t&é judge. Here every type of personality is displayed at its
béét for the interested observer. The henbpecked husband, the
o{er-bearing gself -important stout woman, the lndignant squeaky-
v;iced negro who demands his rights, and the hundred and one
oﬁher varied types. Negroes and farmers predomlnate, this class
oﬁ.peOple apparently belng more inclined to go to the courts

3

rdther than to settle their differences by mutual agreements.
Iélone 1s a 1listless observer, the proéeedings throughout the
séssion are very monotonous However, by paging close at-
téntion to the arguments of the opposing counsel and getting

tﬁe general drift of the case, the activitles of the court

téke on a new light and become highly interesting. Examples

of pathos and humor are abundant, althougﬁ the faces of the
a@dience rarely reglster amumement or sympathy for most of these
pgesent are concerned only with thelr own troubles.

g One case of especial interest concerned itself over a dog
gélonging to a negro which had been killed by a white man who
aéserted"that the animal, allegedly mad, had attacked him and
séveral others. The'angry negro, the timld apologlilzing white
aﬁd the numerous assortment of witnesses composed a semi-comlc,

i

semi-tragic plcture. Several times the defendant and the plain-
tiff accused each other of lying, and there was one persistent
w?tness who continually interrupted and was repeatedly silenced

b§ Judge Pitt. winally the case was continued until the dog's
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heéd could be examlned for rables. Later on in the day, one
offthe defendants wag sentenced to six months in jail on a
miﬁor assault and battery charée. As he was led away, one of
hié young daughters broke down and cried. She was finally .
leé away, still sobbing, by her eldér sister, who tried to
co&fort her.
| Judge Pitt has 7julte a reputation for dealing rather

fv'haéshly with offenders of the law and he has never beén accused
ofitempering Justice with prejudice or favortism. He 1s part-
ic@larly severe on drunken drivers, usually imposing the maxi-
muﬁ fine of a hundred doliars and costg. Again, when Joseph
Anﬁilli, an ltinerant vendor of raincoats and sweaters, was
bréught np befdre him for peddling without a licemse, a $250
fiﬁe was filrst mentloned with coets added. However, the fine
waé later réduced to £100 when the defendant's lawyer explained
to the court that fntilli had been allowed to peddle in New
Jérsey without a iicense because ex-service men werelexempted
kfrom this requirement, and had thought the law was the same 1in
Vifginia.

| Although, at times, Judge Pitt seems unduly harsh, yet his
court ranks high in efficlency as judged from the infrequency
of apveals and reverses in decisions. In 1928, out of a total
0f§2481 criminal cases tried, there were only 38 appeals to a

: 31 ,
higher court. In 1934, 46 appeals were noted from the total of

-

2010 criminal cases tried. Of the 1791 civil cases tried in this

S8ame year, the verdicts of only 15 were appealed. Thus, from
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Wylie Kilpatrick, Problems in Contemporary Couﬁty Government,

p. 149.




(23)

‘these figures, it can be seen that in only 2.28% of the criminal
Land .839% of the clvil cases were brought before the higher
court for review. These figures compare very favorably with
‘thése of all the other trial justice courts in Virginia where
2.89% of the criminal and 1.44% of the civil cases were appealed.
fThése percentages, based on the flgures given in the beginning
iof;this paper, refer to the year 1934. It 1s of great interest
to note that of the 61 appeals from Judge Pitt's decisions in
1934, none were reversed! This 1s of special signif icance

‘when We realize that of the 411 appreals 1n criminal cases for
thé‘trial Justices as a whole in 1934, 55 were reversed while

14 of the 101 appeals in the civil cases were reversed. Thus,

A

on an average, 13% of the criminal and 14% of the civil cases

!
appéaled were reversed. According to these flgures, the Henrico
Court is batting a little better than a thousand per cent.

It is the infrequency of appeals which is making the Henrico
Court a pronounced success, not only in the mindsyof laymen, but
also in the minds of those directly benefited by the court. Judge
Julian Gunn of the Henrico Circuit Court, one of the original
backers of the 1922 trilal justice act, says:

"For four years I was Commonwealth's Attorney
for this county (Henrieo), and I was in a
position to see the workings of the justices
of the peace; and when I went to the Senate,
I was patron of a bill creating the office
of trlal jJustice for this county. As far as
I have been able to ascertain, the court is
gilving complete satlisfaction. It has re-
lieved the circuit court of a great number
of petty cases, both criminal and civil, and

I can say without fear of contradiction that
not a citlizen of this county would for a mom-
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ent consider golng back to the old vlan.
Justice 1s adminlstered promptly and civil
caseg are falrly determined. I have very
few appeals from the trial court." , 32

Such a statement by a person who is in the most advantageous
position to know, proves only to clearly that Judge Pltt 1s
a man of falrness, intelligence and absolutely competent to
fil} his office.

% The jurisdiction of the trial Justlce court 1s quite de-~
fiﬂitely specified in Section 4988(19) of the Code of Virginia.
Und;r the terms of this section. the trial Justice 1s defined
és"; conservator of the peace within the 1limits of the county
and}has exclusive original jurisdiction of the trial df all
misdemeanor cases. The act further states that he shall have
jur;sdiction of all civil matters formerly cognizable by the
Jus#ices of the peace, and shall in gddition, have concurrent
Jurisdiction with the circult court in actlions at law for a-
mouﬁts not over $1000. 2 This marks a wide step from the justice
of %he peace who was limited to civil actions under $300. In
‘alifcivil cases involving a claim of ¢300 or less, the trial
Justice has exclusive jurisdiction except in certain instances;

t

"as where z sole defendant is not a resident of the county or
. 34 ,
tstate and the circuit court formerly had jurisdiction.” The

right to try attachment cases 1s glven with the exception that

132 !
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35
the amount 1nvolved does not exceed $1000. In this respect

also the jurisdiction of the trial justice is much greater than
that of the justice of the peace who was limited to try attach-
ments where the amount 4dild not exceed 926 %
? ‘§ In criminal cases, the trial Justice is given concurrent
Jurisdiction with the corporation court in all cases of violation
of Ehe revenue laws and mlsdemeanor cases. & In offenses a-
gainst the by-laws of the county, he hasgs exclusive original
jurlsdiction. Likewize ne 1s gilven power to try all mlsdemeanors
jariging under the prohibition laws of the Commonwealth. Here
again the jurisdictlon of the trial justice is wider for the old
Justice of the peace had no power to try persons charged with
Vio?ating the liquor laws of the state. |

é‘wrom this, we can see that the types of cases handled by
the' trial justice court are very diversifiied. As a court of
j'o:r_-:Lg;i.nal jurisdiction, it at 1east handles the early stages of
even the most serious crimes Thus, the following crimes may‘
and?are tried by Judge Pitt: assault and battery, major and minor
assault, larceny, zuto theft, carrying weapons, forgery, 8ex
'offenses, A.B.C. violations, driving while intoxlcated, drunked-
. ness, disorderly conduct, vagrancy, gambling, traffic violations,

t
dog and game law violations, trespass, cruelty to animals, vio-

35!
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1ations of license and ssles laws, rape, murder, robbery and
burglary 3 The last four crimes mentioned are not customarily
tr%ed in the court but are usually gilven a preliminary hearing
gngudge Pitt, who either dismisses the case or btn@s the ac-

Cuéed over to the Grand Jury. In 1926 the trial justice act as
;fﬁecting Henrico was amended so that Pitt should become ex-officio
judge of the jJuvenlle and domegtlice relations court of the county. *
In this capacity, the efficlency attained by the Richmond juvenile
and domesgtic relations court, Judge J. Hoge Ricks presiding, can
hardly be exmpected because the Henrico court lacks a probation

staff which 1s the backbonm of this particular type of court.

; Although the justlice of the peace under the o0ld system was
empbwered to conduct Jjury trlals the present trilal justice 1s
fof%idden to do so. The purpose is to eliminate all possible
éXpénse In minor civil and cririnal trials. If the litligants
absblutely demand that a jury try their cause, they are sent to
a higher court. However, the vast majority are content to lay
thelr case before the judge rather than go to the added expense
of going before the higher court. The results have been highly
'satisfactory, especlally to the county which saves over a
}thousand dollars a year in jury fees alone.
| A substantial number of the major crimes brought in the
‘trial Justice court are bound over to the Crand Jury and Judge

38 !
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Pitt 1s given the power to grant the necessary ball, specify

the amount required and to demand surety, if necessary. “ In
one year, out of over 2000 cases brought before him, 233 were
transferred to the grand Jury, 138 of the cases being violations
Qf the liquor laws. ! In comparétion to the trial justice courts
of other counties, these figures show that an unusually high
number of cases are dlsposed of in this manner in Henrico. In
“this respect, Judge Pitt certainly cannot be adcused of as-
sdming jurisdiction of cases which should come before a higher
court.

Judge Pitt conducts the trial of every defendant with
utter sincerity and seriousness. In the majority of offenses
tried, the cases are pushed on to a relatively Quick decislon,
usually only dne day being necessary for thelr disposal. Very
few cases are dismissed, a verdict of gullty or not gullty being
brought, or the case handed over to the Grand Jury. Justice 1is
not delayed due to légal technicalities or unnecessary red tape,
Section 6018 of the Code of Virginia especlally providing that,
"warrants shall not be dismigsed for reasons of mere defects,
irregularittes or omiésions." Section 6021 of the Code provides
for a fine of §5 for the fallure of a witness to appeér af ter
‘being subpoenad, if an excuse is not glven within ten days. Under

Section 6026, a new trial, when requested, must be granted within

4OOpinions of the Attorngz General Relating to Trial Justices: and

Justices of the Peace, p- 8.
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30 days and when the opposite party is present. Justice is
further hastened by a provision of the 1924 act which requires
the trial Justice, in any civil claim pending before the court
for 30 days, to notify the parties concerned that the case will
‘be dismissed in tzn days thereafter unless good cause is shown
to the contrary. ¢ In 2 misdemeanor case, if the defendant has
been summoned or arrested, and given bail for his appearance,
Justice is not necessarily delayed because of his fallure to

be present. Section 4883 of the Code emvowers the justice to
try the accused 1ﬁ his absence, although such 1s not the practice.
in the Henrico court.

The record of convictions enjoyed by this court reveal only
too well that 1t 1ls dolng more than 1ts duty to lnsure respect
for the law. The following chart, a study of six counties in
Virginia operating under the trial Justlce system, shows how the

Henrico court, during the year 1928, compares with the others

in the number of cases tried and thelir dlsposition:

Disposition of cases

County Total No. Guilty Not Appealed Pendlng Transferréd
of Guilty to the Grand
offensges Jury
Arlington 1224 581 270 61 230 141
Campbell 777 621 120 -- 2 34
Chesterf 161d1245 847 308 4 18 70
Nansemond 768 561 171 -- 6 32
Roanoke 527 396 51 4 14 66
Henrico 2481 1636 515 38 76 233
42
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Penalties
County Costs Filne *ine ¥ ine Jall sentence
, only below $10 to above
assegsed £10 $25 25

Arlington -- 364 73 2 35
Campbell -- 351 142 89 88
Chesterfield - -- 358 270 168 94
Nansemond - 200 177 65 15
 Foanoke -- 1351 171 71 10
Henrico 549 324 454 87 108

43

Dr. Kilpatrick, who complled this chart makes allowances
for the large number of appeals in Henrico because of the near
presence of the City of Richmond, remarking that acpeal action
ls more common in urban localities. However I see no reason
’to make excuses for this one year, as I have already shown that
the provortion of appealed‘actions to the total number of cases
tried by Judge Piltt compares well with the trial jJjustice courts
in the counties of Virginia as a whole. Trom this chart, it
méy be seen that the trial justices are gilven wide latltude in
the trial of cases which come before them. Pitt seems to be the
only one who deems that the éssessment of costs only is sufficlent
punishment in a number of cases. ¥ ines ranging from $10 to £25
also are popular with him, while jail sentences 2re not as num-
erous in comparation to total number of defendants found gullty,

as in three of the other five countles.

43
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Whenever the trial Justice feels that a criminal charge

was made maliciously and without probable cause, he is author-
- 1lzed to dilsmiss the case and charge the complainant up with
both the costs of the gzmmonwealth and of the defendant, in-
cluding witness fees. Other provisions of the trial justlce
act which allow the Jjustlice wide leeway are those allowihg

him to suspend fines and jJall sentences However, on drunken
charges, the fine may be suspended only when the defendant 1is
vplaced on probation and the jall sentence on condition of good
behavior. "5

The fact that the trial justice acts leave so much to the

discretlion of the trial jJustice, speaks well for the syéﬁem
and for the Jjustices themselves. No longer 1s the minor jud-
leclal system of the state regarded as a nec¢egsary evil, a hot
bed of wastefulness, a place where yustlce was tolerated rather
than welcomed, as was the conditlion under the Jjustice of the
peace system.  Now the successor to that system has placed the
minor court on a higher level more in keeping with the dignity
and respect which it deserves It 1s conducted with the same
seriousnessa of purpose as the h;gher courts. The Henrilco court
f ortunately vossesses a judge who 1is learned in the ways of the

- law and who is capable of lmparting the proper respect and dig-

nity due his office.

44

Opinions of the Attorney General Relating to Trial Justices and

Justices of the Peace, p- 9-
45 ;
Ibid, p. 6.




(31)

Both Judge Pitt and Mr. Shomaker were required to post
$500 bond with the clerk of the circult court. The oath
prescribed by law is also required of them, even as in every
other state judgeship. The trial justice act goes evén further
to insure the proper respect for its Henrico offepring. In one
sectlon, the act ﬁﬁ}ovides that any subpoena, warrant, summons
or any other process lssued by the trial justlce may be directed
to any constable of the county or the sheriff of the county. 4o
A fine of from §5 to {500 is further vrovided for altering or
falling to serve any such subpoena, warrant, summons or other
process lgsued by the trial jJjustice or hils clerk. v

In tracing the origln and development of the Henrlco Trial
Justice Court to its present st®tus we have seen how if has
emerced from its éarly stages as a doubtful experlment to a
triumphant fact. Preceded by Arlington County, the openlng wedge,
Henrico lead the way into the bfeach, and as soon as that way
was proven to be safe and satlisfactory, the other countlies began,
slowly at first, to follow in her wake. The acts which established
the trial justice system have been designated as the most im-
portaht and revolutionizing pieces of legislature which have
been passed by the Virginia State Legislaturé for many years.
However, I do not go so far as to call 1t revolutlonizing, for,
'in the words of one prominent authority, the trial justice is
merely a “"glorified Justice of the peace.". He has simply been

vlaced on a higher plane and clothed with greater powers and

46
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dignity. Early opposition was céused by the suddenesgs of this
perfectly ngtural forward step, because it affected an insti-
tution which had been practically unchanged for hundreds of
years. Thls opposition gradually disappeared as the new system
proved that 1t was definlitely a time-saving and money-saving
invegtment.

There 8till remains room for improvement, however, and
plans are already underway to remedy defects in the system
which experience has brought to light. I have'already noted
that the governor's legislative advisory committe is preparing
legislature which will be introduced in the Virginis State
Leglislature at ils next session in 1936. Likewise, it is in-
teresting to know that on January 25, 1935, all of the trial
Justices of Virginia erganized themselves into a permanent
asgociation. In the words of one of 1its members, the pufpose
of the organization is,

‘"7 foster a closer association among the
Jugtices; to promote uniformity of pro-
céddure and more efficlently admlnister
the law; to maintain and further dev-
elope the juvenile and domestlc rela-
tions courts, and to cooperate with
the General Assembly Iin the enactment
of legislation for the lmprovement of
the trial justice courts, and the ad-

vancement of the general welfare Of
Virginia.' _ 48

Early fears that the assocliatlion would be used for political
purposes. do not seem to be justified. Already it has done much
good, not only in bringing the trial justice system to the notlce

48 :
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’of the publiec, but also in putting the justices on common ground,

zllowing them to thresh out matters which were puzzling, and,in
return, to offer imprevements which they may feel necessary.

At 1ts first meeting, W. H. Overby of Campbell County was

chosgen president.- A. Taylor Pitt of the Henrico court was
placed on the executive committes In order to clarify code
sectlons relating to fees for the purpose of greater'uniformity,
L. lcCarthy Cownsg, State audlitor, suggested a consolidated re-
celpt form for éuch fees, and urged an informal agreement pend-
ing the 1936 ¢eneral Assembly. The fbliowing April, one hﬁndred
questlons bearing upon procedure in the trial Justice courts
were submizted to the headé of five State offlces by the ass-
6ciation. ’ The pumpose of the questions 1s to make possible
more unif orm vprocedure which is approved by the 8tate department
heads. Several of the questions of a less technical nature,
answered by the Attorney General, are included in the appendix
of this paper.

Although the future »f the Henrico court 1s definitely
assured, there are several imprevements which shall undoubtedly
¥\ be included in the amendments suggested by the assoclation
and the governor's committee for the next General Assembly.

Legal training will be one of the first requireménts to

.be inserted for the office of trial justice. Although Pitt is

a lawyer, this may not necessarily be true of future incumbents.

EIxperience and common sense proves that a knowledge of law 1s

4 * p L34 -
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indispensable for such a position, and if thé&s court is to

continue 1te past record, such defect must be remedied.
Another improvement shall be affected in the manner of

gselection of a trial justice. The present law states:

"the board of supervisors of such county shall

nominate for the position of trial justice
under the vrovisions of this act one or
more sultable and qualified persons and
shall certify the name or names of such
nominee or nomineeg to the judge of the
circuit court of such county, who shall,
within ten days and whgher in term time

or vacation, appoint such nominee or one
of such nomineesg as trial justice or
notify the board of supervisors, in
writing, of his disapproval of its nom-
ination or nominations, in which event

the said board of supervisors shall,
w#ithin thirty days, furnish additlonal
nomination or nominations to the Judge

of sald court, who, within ten days,

shall appoint or disapprove as before,

and so on until an appolntment be made." 50

Thus, not only doeg the circuit court judge exerclse the final
power of naming a justice, but the full appointing power is
discretlonary with him. Hé may or he may not, as he sees flit,
even select one of the nominees. His fallure to do so would
mean the auﬁomatic exit of the trial justice court. Although
the laxity of the law 1ls not necessarily harmful, as the circuit
judge is normally ready to deslignate a trial justice, yet 1
recommend, and I am not»aloﬁe, that such appointment be made
mandatory. |

In order to promote harmony and unif ormity among the trial

justices of Virginia, I belleve and urge that the varlous speclal

50 . .
The Code of Virginia, section 4988 (17).
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acts establishing certain trial justice courts be repealed

80 that all of the counties of Virginla may operate under the
same general act of 1934. The five counties of Arlington,
Chesterfleld, Carroll, Nansemond and Henrico are operating
dnder such acts, while the remaingng counties come under the
provisions of the 1934 statute  Although the diff erence in
set up of each of the filve counties 1s slight, except for
Arlington with its limited powers, confusion 1is certain to
result. Hinor variations in Jurisdiction, manner of adopting
'the act and selectihg the Justice, éalary and other instances
tend to discourage harmony and cooperation. In addition, ndne

~of the five countles recelve any of the $40,000 appropriation

. provided for in the 1934 act, and none can eay that they could

not £ind some uwse for thelr share of thils amount.
A1l in all, if my word 1ls worth anything, I belleve that
the Henrico Trial Justice Court does remarkably well.. Its
faults, such as they are, are few In number and minor in im-
portance: Mr. Willlam R. Shands, who 18 one of the best au-
thoritieg on the trial justice system, has had ample opportunity
to get the proper perspective, and he has no hesitation in
saying that the Henrico court 1s the best of its kind in Virginia.
.In summarizing the work of this court, we willl do as
As Smith says, and look at the records. What do they show?
Simply: that the minor court of the county has been transformed
from g liability to an asset, financlally; that appeals have been

cut down alﬁost to the wvanishing po>int, while reversals in de-
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cislons are almost unknown; that unecessary expenses and time
wasting have been reduced to a minimum for litigants; that
from $100 to 200 is saved monthly for Henrico in jury fees
alone; that 1t relieves the circuit court of many civil cases
in which Bt has concurrent jurisdictlon; and that it entirely
eliminates prejudice, favoritism and injustice in the admin-
istration of justice in the minor judicial system. If these
are not enough, read the words of a former commonwealth's
atﬂorney for Henrico County, who, next to the circuit court
judge, is in the beat position to weigh the value of thés court:

" I find it very much more satisfactory

in handling the criminal cases under the

trial justice than under the maglstrates.

It helps me to prepare for all cases that

are sent on to the grand jury. Having

the trial justicé court makes 1t possible

for me to be present at all hearings, and

in that way I am familiar with the evi-

dence supplied. The records of the trial
court are kept in much better shape". 51

51Wy11e Kilpatrick, Problems in Contemporary County Government,
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Appendix A

(The Trial Justice Act, enacted in 1924, amended in 1926,
under which the Henrico court is operating at the present time,
taken from The Code of Virginia as Amended to Adjournment of

General Assembly 1930, Chapter 199, pages 1408 to 1411.)

Section 4988 (15). 1In every county of this Commonwealth
adjoining a city lying wholly within the Btate of Virginia,
sueh city having a populatlion of one hundred and seventy thou-
sand or more, as shown by the past preceding United States
census, there shall be appointed, in the manner and for the
term hereinafter prescribed, a trial justice for each of such

countiles.

Section 4988 (16).‘ In counties where a trigl Jjustice
and substitute trial justlice shall have been heretofore ap-
pointed under and in pursuance of chapter three hundred =»nd
eighty-eight of the acts of the general assembly of nineteen
hundred and twenty-two, approved Yarch twenty-fourth, nineteen
hundred and twenty-two, such trial justice shall serve wlthout
further appolntment or qualificatlon as trial Jjustice for such
’cOunty under the provisions of thls act until the expiration
of'his>p’Yesent term of office on the thirty-fgrst day 6f Dec-
ember, nineteen hundred and twenty-four, 1nc1usive, and such
subaﬁitute trial justice shall serve as substitute trial Justice

for such coun%y under the provisions of thils act untll the re-
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vocation of his appointment as hereinafter provided.

cection 4988 (17). -During the month of July, nineteen
hundred and twenty-four, and of every fourth year thereafter,
and when the qualified voters of any county affected by this
ract shall have voted in favor of the adoption of this act,
or the act which 1t amends, the boamd of supervisors of such
county shall nominate for the position_of trial justice under
the provisions of thls act one or more sultazble and qualified
persons and shall certify'the name or names of such nominee
or nomihees to the Jjudge of the circult court of such'county,
who shall, whkthin ten days and either in term time or vacation,
appoint suéh nominee or one of such nominees as trial justice
or notify the bsard of supervisors, in writing, of his dis-
~ approval of its nomination or nominations, in which evertthe
gaild board of supervisors shall,.within thirty days, furnish
additional nomination or nominations to therjudge of sald
“court, who, within ten days, shall appoint or disapprove as

before, and so on until an appolintment be made.

Section 4988 (18). The terms of office of trial Justices
aépbinted under section three of this act (Sectlon 4988(17) - of
thig code) shall be for four years, commencing on the first
day of January, alneteen hundred and twenty-five, and on the first
day ovaanuary of every fourth yéar thereafter, provided that if
an appointment.is made duringz either of said four year perlods,

the first appointment shallvbe for a term expiring at the end of
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that four year period. Any vacancy occufring in the offlce of
trial Jjustice, after appdntment, shall be filled for the un-
expired term by the Judge of the circuit court of such county
upon such nomination as 1s required by section three of this
act (Section 4988(17) of this Code) for the appointment of a
trial justlice for a regular term of office, and such nomination
may be made immediately upon the occureence of such vacancy or

at any time during its contlnuance.

Section (19). The Jurisdiction of such trial justlee
shall be as follows: ’

(a) The said trial justice shall have exclusive original
jurisdiétion for the trisl of all offenses againat the by-laws
or ordinances of said county for which he 1s appolinted.

| (p) ' In eriminal cases the jurisdiction of such trial
justice shall be the same within the 1llmits of his county,
as that now provided by chapter one hundred and twenty-three
- of the Code of Virginia or which may be hereaf ter provided
for police Justices.of cities.

(¢) 1In civil cases the jurisdiction of such trial justice
'shall be the same, within the 1imits of his county, as that
‘provided by chapter one nundred and twenty-four of the Code of
Virginia or which may be hereafter provided for civil and police
jusﬁlceé and civil justices of citles.

(d) Immediately upon the qualification of such trial justice,

the term of office of the judge of the juvenile and domestic re-

lations court of such county ghall terminate. Such trial justice

shall thereupon become and continue ex-officlo judge of such

juvenile and domestic relations court, and no separate judBe of
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the juvenile and domestic relations court of such county shall

be thereafter appolinted.

Eection 4988 (20). All the provisions of law now in force,
or which may be hereafter enacted, go&erning preliminary ex-
aminations, granting of baill procedure and avpeals 1in both
clvil and criminal cases cognizable by Justices of the peace

of countles not affected by this act shall apply in like

. manner to cases tried before the trisl justices appointed

hereunder, unless otherwise provided herein, except that in

¢civil cases triable bef ore such trisl justice no removal to

any other court shall be allowed.

Section 4988 (21). 4ny trial justice acting hereunder
may appoint a clerk who shall be designated in process lssued
by him ae clerk of the trial justice court, and who shall hold
his office at the pleasure of sazld trial justice. BSuch clerk
shall keep the docket and accounts of such trial justice and

shall discharge such other duties as may be prescribed by said

trial Justice.

| Section 4988 (22) . When such clerk so appdnted shall havdg
qualif ied as herelinafter provided, he shall be a Justice of the
peace of the county for which he is appointed and vested with
all thé powers_and authority and subject to all the dutles and

lisbilities of a JugfﬁAa of the peace, except where inconsistent

herewith.
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Such clerk shall issue 2ll warrants and other civil process
returnable before such trial justice under chapter two hundred
and twenty-three and chapter two hundred and fifty of the Code
of Virginia, and all warants for vlolation of the 6rdinances
or by-lawe of such county and all subpoenas for witnesses or
other process in connection with the wviolation of such ordin-
ances or by-laws, and no such warrants, subpoenas or bther
vrocess above mentlioned shall be hereafter issued by any other

of f icer; excevt that where the plaihtiff in a ¢i¥ll warrant is

a resident of such county but nelther resides nor has an office
or reguiar plaée of business with ten mliles of the county seat{
such civll warrant and subpoenas for wltnesses thereunder may
be issued by one of the other justices of the peace of such
county. The sald clerk shall hav=s concurrent jurisdiction with
’the other justices of thé peace of his county to 1ssue warrants
'in eriminal cases and subpoenas for witnesses in such cases, and
to admit to bail persons charged with criminal offenses or

violations of such ordinances or by-laws.

Section 4988 (23). The circult court of such county or

" the judge thereof in vacation, shall appoint a substltute trial
‘justice, and may at any time revoke such appolntment of any
substitute'tfial justice. actimg hereunder, and shall make a
new appointment in the event of such revocation, or of the
death, absence or disablility of such substitute trial Justice.

In the avent of the inability of the trial justice to perform
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the duties of his office by reason of sickness, absence, vacatibn,
interest in the claim, pfoceedings or parties before hls court,
or otherwlse, such trial justice shall perform the duties of

the offlce during such inabllity, and shall receive for his
services 3 per diem comrensation equivalent to one twenty-

fifth of amoﬁthly installment of the salary of the trial justice,
payable out of the treasury of the county; and the board of
supervisors may, from time to timé, determine whether or not
sdch compensation shall be deducted from the salary of the trial
Justice,vexdept that no such deductlion shall be made on account
of absence durling one half of the vacation perlod of not more
than one month herein provided Wbile acting as such, the triasl
justice or the substitute trizl justlce may perform all acts
with reference to the proceedings and judgments of the other

in any warrant, claim or proceediﬁg bef ore the court of the

trial justice in the same manner and with the same force and

effect as if they were hls own.

Section 4988 (24). The aald clerk on every day in the
year except Saturdays, Sundays and legal holldays, shall re-
mailn at the quarters assigned him from nine o'clock. ante
ﬁeridian, until five o'clock, post meridian, for the transaction
of business, with the exceptlon of one hour to be deslgnated by
the trial justice. On such Saturdays as are not legal holidays,
the clerk shall remain at such quarters from nine o'clock,vante

meridian, until two o'clock, post meridian. The trial justice
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may at ény time reiuire longer hours of service or such additional
services of the clerk as he may deem necessary for the convenilent
dispatch of business. The clerk shall be ailowed annually a
vacation period of two weeks In the even of the dissbility of
the clerk to perform the dutles of his office by reason of
gickness, absence, vacation or.otherwise; the trial jJustice may
approint a substltute clerk who shall perform all the dutles of
the office during such inability and shall recelive for his
services a perdiem compensation equilvalent to one twenty-

fifth of a monthly installment of the salary of the clerk,
payable out of the treasury of the county; and the board of
supervisors may from tlme to time determine whether or not such
compensatlon shall be deducted from the salary of the clerk,
except that no such reduction shall be made on account of

absence during the vacation period of two weeks herein provided.
while acting as such the clerk or substitute clerk may perform
all acts with reference to the proceedings or dutlies of the

other in the same manner and with the s:me effect as if they

were his own.

Section 4988 (25). Before entering upon the performance

" of his duties the trial justice, substitute trial justice, clerk

and eubstitute clerk shall take the oaths prescribed by law and
shall each enter into bond in the penzlty of five hundred dollars
before the circuit court, or the clerk thereof, with surety to

-

be approved by said court or clerk, and conditioned for the
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falthful cerformance of his duties.

Section 4988 (26). The trial justice shail recelve a
galary to be flxed by the board of supervisors at not less than
“twenty-five hundred dollars per annum nor more thsn five thoussnd
dollars per annum, and the clerk snall receive a salary to be
fixed in like manner at no: less than eighteen nundred dollars
per annum nor more than twenty-f?gg%ggfiars per annum. Such
salaries shall be pa2ild in monthly installments out of the
treasury of the county, and neither the trial justice nor clerk
shall receive any other comrensation, elther directly or in-
directly, for his services as such. The trial justice and
clefk shall charge and collect from litlgants and defendants
all the fees which justices of the peace for counties not
affected by this act are authorized to charge énd collect,
and the fees now paid out of the State treasury to the Justices
_of the peace for i1ssuing criminal warrants, and in civil cases
the trial justice shall charge and collect for every second or
subsejuent continuance of the case a fee of f1ifty cents, to be
paid, at the time such continuance 1s granted, by the party
on‘whése motibn or at whose request such continuance 1s granted,
but such continuance fee shall not be taxed as a part of the
cogts of such case.

Out of all such fees collected, the officerd’' fees shall
first be pald, and the balance, including fees for admitting

" to bail persons.accused of criminal offenses or of violation
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of ordinances or by-laws, and all other fees and charges of
every character, shall be paid monthly 1lnto the county treasury.
The trial jJustice and clerk may make a joint recort in detail

of the fees collected by them respectively.

Section 4988 (27). The board of supervisors shall provide
sultable quarters for the court of such triai Justice and for
said clerk at the county seat, and shall provide all necessary
books, stationery and supplies for each of such. Such books
and supplies shall be under the control of the trial Jjustlce
and shall remain the property of the county. The judge of the circu
court of such county, in his discretion, may from time to time direc:
- that sald ®rial Justice shall hold his court at such other places in
8ald county, and at such times, as saild Judge may direct, and said
Judge may amend and revoke his directions in that behalf in his dis-
cretion. If other places than the courthouse are so designated,.a
schedule of the times and places of holding the court of said Trial

Justlce shall be kept poséed by sald Trisl Justice at the courthouse
of his county in at least one publlic place in each district thereof.

Section 4988 (28). The court of such trial justlice shall
be oﬁen for the transaction of business every day in the year
except Suhdays and legal holidays. If any claim shall have
‘been pending before such trial justlce thirty days, he shall
notify the parties or theilr attorneys that the same willl be
- dismissed in ten days thereafter unless good cause be shown to

the contrary, and unless guch cause be shown, the trlal Justice
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shall forthwlth dismiss such warrant. The trial justice shall
keep a docket in which shall be entered all causes tried and
prosecuted before him and the final dispoéition of the same,
together with an account of the costs and fines and such docket
shall at all times be open to public 1nspéction All papers
connected with any of the proceedings in the trial of cases
befbre the trial justice, except such as may relate to cases
appéalea or such warrants In criminal cases as may be by general
law required to be sooner returned to the clerk's office of the
circuit court, shall remain in the office of the trial justice
or of the clerk sppointed by him hereunder for three years
after final judgment by the trial justice, and executions and
additional executions in such proceedings may be lssued by the
trial justice at the end of such perlod, such papers shzll be
réturned to the clerk's offlce of the circult court of the
county, and shall be properly fliled, indexed and preserved by
the clerk, who shall receive the same fees a8 are allowed for:
recéiving, f1ling and indexing papers returned by justlces of
the peace. Any warrant, subpoena, summons or other process
issued either by the trial justice or the clerk appointed by
him may be directed to any congtable of the county or the
sheriff thereof, as the trial justice may direct.

No process or warrant issued by such trial justice or
clerk or any part thereof or any date therein shall be altered

after the saﬁe ijs igsued by the officer to whom directed or
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any other person, except such trial justice or clerk. Any person,
other than such ttial justice or clerk, who shall alter any such
procesgs or warrant after the same has been 1issued or any officer
who shall fail or refuse to execute within a reasonable time
any warrant or process issued under the provislons of this act
shall be gullty of a misdemeanor and shall be fined not less
than f1ive nor more than five hundred dollars.

Section 4988 (29). TIn countles affected by this act where
a trial justice shall have :been heretofore appolnted under and
in pursuance of chapter three hundred and eighty-elght of the
acts of the general assembly of nlneteen hundred and twenty-
two, approved March twenty-fourth, nineteen hundred and twenty-

two (Sections 4988(1) to 4988(14) of this Code), this act shall

become immediately effective; 1n other countles affected by

this act the same shall not be effective unless and until the
board of supervisors of such county shall have approved and
adopted the same by a resolution agreed to by a recorded
majority vote of all the members of such board, a copy of which
resolution shall forthwith be certified to the electoral board
of such county, and the same ghall have been submitted to and
appfovéd by the qualified voters of such county at the general
election next following the adovtion of such resolutions by
such board of supervisors, the question of the adoption of this
act shall be submitted to the gualified voters of such county

upon the ballot used at such election, in such form as the



(48)

‘Appendix A

electoral board shall prescribe. If a majority of the jualifled
voters, voting at such election, shall vote in favor of such

adoption, then this act shall immediately become effectlive in

such county.
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(Opinions of the Attorney General relating to Trial Justices

'and Justlces of the Peace, resulting from the gquestions submitted

by the Assoclation of Trial Justices. These questions and their
answers were made avallable through the courtesy of Judge Pitt of
the Henrico Trial Justice Court.)

10

R+ In what case, other than those especlally required by
statute, can a Trial Justice rejuire the Commonwealth's

Attorney to appear and prosecute the case? I8 there any general
statute or law whereby the Trial Justlce can call upon the
Commonwealth's Attorney to appear, if it is deemed best by the
Trial Justice? '

A. No general power or authority is conferred on the Trial
Justice to require the Commonwealth's Attorney to appear in
cases. The Trial Justice may request the Commonwealth's
Attorney to prosecute violations of the Game, Inland ¥ ish and
Dog Laws (Code, sec. 3305 (55)).

Does a Trial Justice have authority to take ball bonds of persons
charged with a felony af ter preliminary examinatlon where they
are sent on to the Grand Jury?

A. The Trial Justice has authority to admit to bail all persons
charged with crime uhless the judge of the court of record had
previously refused ball. £tee sections 4988-g< if th and 4829-a

of the Code.

Q. If a prisoner has been taken to the State Farm to serve
a sentence, or for non-payment of fine and costs, can the Trial
Justice suspend a part of his unserved sentence and have him

released?

A. The statutes do no confer upon the Trial Justice the power
to suspend a jail sentence or the payment of a fine after the
prisoner has been committed to J31l1 or the State Farm. The
Circuit Court, however, does possess thls power under the pro-
visions of section 4952 of the Code, even though the préstner

was convicted by a Trlal Justice.

6. What should be done with a warrant of arrest for a felony
which has been executed and returned to the Trial Justice when,
before the warrant 1s returned, an indictment for the same offen:
has been found in the Clrcult or Corporziion court? :

" A. The warrant should be dismissed and returned to the clerk's

office of the court in which the indlctment was found, 1if the
accused has gilven bond to appear in answer to the indictment.

In such aease the jurisdiction of the Trial Justlice Court has
been superseded by the proceedings in the Circult or Corporation
Court. If the accused has not been arrested pursuant to the
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indictment, but appears before the Trial Justice, he should be
remanded to the custody of the sheriff until bond is given.

Q. Should a person accused of drunkenness or other crime be
tried while in an intoxicated condition?

A. It 1s the opinion of the Attorney General that no person
should be tried while deprived of the possession of his normal
faculties. The accused should be remsnded to the custody of
the sheriff for detention until the intoxicated condition has
passed. '

Q. In the issuing of criminal warrants, is it proper for the
issuling Justlice to demand of the complalnant that he deposit
the fee for lssuance and service of the warrant 1n advance,
or should no such costs be collected until the case has been
tried?

A. There is no provision of law by which a compalnant in a
criminal matter may be required to pay in advance a fee for
lssuance and service of a warrant. As a matter of practice,
I am informed, many officers who lssue criminal warrants re-
fuse, iIn some cases, to lssue the warrants unless the fee
therefor is pald in advance, but I know of no authority by
which a complainant can be compelled to pay these fees. The
Trigl Justice is vested with discretion to determine whether
any case 1ls a yroper one for the 1ssuance of a warrant.

Q. Is there any authority for taxing against the defendsnt in
ordinary misdemeanor cases, a Commonwealth's Attorney's fee
when the Commonwealth's Attorney appears and prosecutes the case
at the request of the party who asked for the warrant?

A. The law makes no provision for taxing such fees except in
cases where the duty is imposed by law on the Commonwealth's

Attorney to appear.

Note: 1In the following cases, and perhaps others, the statutes

authorize or require the Attorney for the Commonwealth to prosecute
the charges against the accused:

Preliminary hearings in felony cases--Code, section 3505.
E%; ViolationSyOT Alcoholic Beverage Control ict~-Acts 1934,

. 132, section 62, subsectlion d.
(g) eiolations of ﬁairy and * ood Laws--Code, sectlons 1179,

2.
(é??Bviggaiggns of State ¥orestry Laws--Code, section 548.
(e) Violations of statutes governing the sale of gasoline and
other f£luids used for power purposes--Code, sectlon 1443 (11).
(f) -Where the prosecution in the case of the violation of any pen
1aw is instituted by the Commonwealth's Attorney upon 1informatlon
given by the sheriff, constable or other offlcer--Code, sec. 4864
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(g) 1In Juvenile and Domestic Relations Courts when requested
by the Judge thereof --Code, sections 1951-a and 1953-h.

(nh) Violations of Game, Inland ¥ ish and Dog Laws, when re-
quested by the Trial Justice or an agent of the Commission of
Game and Inland ¥ isheries--Code, section 3305 (55).

(1) Violation of compulsory school attendance laws--Code,

- section 686.

(}) Persons reported by the commissioner of the revenue to the
Attorney for the Commonwealth as transacting business without
the llcense required by law~--Tax Code, section 136.

(k) Violation of the statutes regulating sale of seeds--Code,
sections 1153-n, 1154-g. :

(1) Violations of certain laws relating to oysters and shell-
fish~-Code, section 3289.

Q. If a Justlce of the Feace is appointed Trial Justice, does
the acceptance of the office of Trial Jistlice automatically
vacate his office as Justice of the Peace, or may he continue
to hold his office as Justlice of the Peace until the expiratlon
of his elected term?

A. Section 3093 of the Code provides that 1f any Justice of

the Peace accepts or holds any other offlcé incompatlible with
that of Justlce of the Peace, such acceptance or holding shall
vacate the office of Justice. However, I do not think the two
offices are incompatible if the proper interpretation 1s placed
upon the duties of a Trial Justlce who 18 also a Justice of the
Peace. By this I mean that, if a Justlce of the Peace 1s ap-
pointed a Trial Justice, 1h every matter in which the two offices
have concurrent jurisdiction, the off lcer should act as a Trlal
Justice and not as a Justice of the Peace. To illustrate, both

g Trial Justice and Justice of the Peace have power to 1ssue
warrants; in every case where a warrant 1s 1ssued by an officer
holding bogh offices, I think it should be issued by him as a
Trial Justice and not as a Justice o f the Peace, on the theory
that the Trizl Justice is being pald a salary for everything that
can be done by that officer as such Trlal Justice. ,

Q. Has a Trial Justice the right to apvoint a guardian ad litem?

A. Section 3105 authorizes such appointment by civil and police
justices and this authority is conferred on Trial Justlces by

section 4988-g.

0. Does a Justice of the PTeace have a right 40 lssue a garnishee
ﬁrocess on a judgrent rendered by a Trial Justice?

A. Only the Trial Justice rendering the Judgment ‘or one acting
a8 his substitute may issue a summons in garnishment thereon.

n. Trial Justice (who is a lawyer) accept employment elther
go pﬁigezute or defend a person accused of a felony where the
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preliminary examination has been waived before the Trial Justice?

A. While this practice is apparently naq expressly prohibited
by the statute, it i1s the Attorney General's opinion that it
ghould be dlscouraged.

Q. Where a civil warrant 1s served on the defgndant and returned
to the Trlal Justice and the plalintiff does not z2ppear or send
costs to cover trial and filing, what dieposition should be made
of the warrant?

A. The warrant may be elther dismissed or continued, in the
discretion of the Trial Justice.

2. Is there any authority for charging a fee of fifty cents for

a continuance in civil cases, when the motion for the continuance
1s made elther by the attorney for the pl:=intiff or for the defend-
ant? ‘

A. Section 3481 (9) provides as follows:

"f¥hen a justice attends a trial and the case 1is
continued to another day, the Justlce shall be entitled
to a fee of fifty cents to be pald by the party
asking for the continuance."

This provision is likewlse applicable to Trial Justlces.

2. Should the trial fee of $1 provided for by section 4988-L
be charged by the Trial Justice in addition to the fee of $1
authorized to be collected by a Justice of the Peace under

section 3481 (6)?

A. While section 4988-f requires the Trial Justice to charge
and collect all fees which Justices of the Peace weee author-
1zed to collect, it 1s the opinion that the trial fees provided
for in the two sections referred to Iln the questlon are the

gsame fee, and only one trlal fee should be charged and collected
by the Trial Justice-. The Justlce of the Peace no longer has
trial jurisdiction.

Q. Does the Trial Justice court have the right to reguire a

non-resident plaintiff to glve securlty for costs?

A. Undér the equity powers of the court (Code, section 6022),
I am of the opinion the Trial Justlice may require reasonable
security for costs in such cases. 7 Ruling Case Law, p. 786.

Q. Must the Trial Justice hold court every day except Sundays
and holidays, if there are any cases to be tried, or may he
designate certain days in the week for crimlnal cases and certain
days for clvil cases, leaving other days on which no cases will

be neard? ' _

A. Sectlon 4988-1 of the Code authorizes the circuit court of
the county to prescribe the times and places of holding court
by the Trial Justice. He 1is not exp?essly required to hold
court at any other time. He should however arrange a sSchedule
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to expeditiously transact the business of his court.

Q. How 1s the Substitute Trial Justice to make his report in

cages tried by him, and to what extent is the Trial Justlce
required to supervise his report?

A. A separate report should be made in the same manner the

Thdal Justice's report is made, and covering the s:me transactilons
which would have been embraced in the Trial Justice's report.

The Trial Justice 1s not responsible for it and is under no duty
to supervise it. He should, however, call attentlon to any errors
if same come to his notlce.
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