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arate but interrelated inquiries: (1) whether the absent party is a
person “to be joined if feasible;” (2) if not feasible, whether the
court in equity and good conscience should allow the action to pro-
ceed or treat the absent party as indispensable. The desirability of
joining a party depends on whether complete relief can be granted
in his absence, and whether his interests will be prejudiced or those
already parties will be subjected to a substantial risk of incurring
inconsistent obligations. Where joinder is desirable but not feasible,
the Rule provides great flexibility for determining whether the suit
should be dismissed, or the relief shaped to avoid such prejudice. A
successor employer, not properly joined in court proceedings, may,
nevertheless, be held liable if certain conditions are met.®

4. Venue

Congress intended ‘“‘to limit venue to the judicial districts con-
cerned with the alleged discrimination . .. .”*#! As stated in
Ashworth v. Eastern Airlines, Inc.,*? “Title VII actions are governed
by a ‘special’ venue provision,”’*** which represents a conscious at-
tempt by Congress to put to one side the usual balance of conveni-
ence test as it may pertain to transfers among divisions within a
district.** The statute provides that an action brought in the United
States District Court may be instituted in the judicial district where
the alleged unlawful employment practice was committed, where

490. The Sixth Circuit has stated these conditions:
(1) whether the successor company had’notice of the charge, (2) the ability of the
predecessor to provide relief, (8) whether there has been a substantial continuity of
business operations, (4) whether the new employer uses the same plant, (5) whether
he uses the same or substantially the same work force, (6) whether he uses the same
or substantially the same supervisory personnel, (7) whether the same jobs exist under
substantially the same working conditions, (8) whether he uses the same machinery,
equipment and methods of production and (9) whether he produces the same product.
EEOC v. MacMillan Bloedel Containers, Inc., 503 F.2d 1086, 1094 (6th Cir, 1974).

491, Stebbins v. State Farm Mut. Auto Ins. Co., 413 F.2d 1100, 1102 (D.C. Cir.) (per

curiam), cert. denied, 396 U.S. 895 (1969).

492. 10 F.E.P. Cases 670 (E.D. Va. 1974).

493. 42 U.S.C.A. § 2000e-5()(3) (1974).

494. 10 F.E.P. Cases, 670, 671 (E.D. Va. 1974). The court went on to say:
To facilitate the redress of Civil Rights deprivations, Congress favored Title VII plain-
tiffs with a wide and unfettered discretion in choosing a forum within a district in order
to ‘afford them greater convenience’ and enable them ‘to avoid potential local eco-
nomic and political pressures.” A Title VII plaintiff may bring his or her suit in any
division of any district where the cause of action arose and that decision must not only
be given great weight, it must be left undisturbed. This special venue statute may,
indeed, encourage forum shopping, but that is apparently what Congress intended. Id.
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the employment records relevant to such practice are maintained,
where the aggrieved person would have worked but for the alleged
unlawful employment practice, and if the respondent is not found
within any such district, where the respondent has his principal
office.*

5. Res Judicata and Collateral Estoppel

Whether a prior judgment will bar a subsequent action under the
doctrine of res judicata is determined by certain criteria. As set forth
by the Fifth Circuit a plea of res judicata requires that the prior
judgment be rendered by a court of competent jurisdiction; that
there was a final judgment on the merits; that the parties, or those
in privity with them, were identical in both suits; and that the same
cause of action was involved in both suits. These elements being
established, the judgment or decree upon the merits in the earlier
case is an absolute bar to the subsequent action or suit, not only in
respect of every matter which was actually offered and received to
sustain the requested relief but also as to every ground of recovery
which might have been presented.®® An employer who has been
charged by an individual in an unsuccessful Title VII action cannot
then be sued by the EEOC on the same charge. However, the EEOC
may sue the employer to bring an end to discriminatory practices
discovered during its investigation of the previous charge.

Collateral estoppel prevents issues that have been litigated in a
prior action from being brought again in a new action.*® The court’s
judgment acts as an estoppel, limiting any future actions between
the parties to matters not covered in the first action. For the doc-
trine to be invoked, the issue raised must be identical to that in-
volved in the prior action, the issue must have been actually liti-
gated in the prior action, and the determination in the prior action
must have been necessary and essential to the resulting judgment.*®

6. Jury Trial

An overwhelming majority of courts have denied the right to jury

495. Ford v. Valmac Indus., Inc., 494 F.2d 330, 331 (10th Cir. 1974).

496. Stevenson v. International Paper Co., 10 F.E.P. Cases 1386, 1389 (5th Cir. 1975).

497. EEOC v. Hutting Sash & Door Co., 511 F.2d 453, 455 (5th Cir. 1975).

498. Ashe v. Swenson, 397 U.S. 436, 443 (1970).

499. James Talcott, Inc. v. Allahabad Bank, Ltd., 444 F.2d 451, 458-59 (5th Cir.), cert.
denied, 404 U.S. 940 (1971).
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trial in Title VII actions.’® The most common rationale has been
that the available remedies are equitable and, therefore, place the
action beyond the reach of the seventh amendment.* Title VII
contains no express provision regarding the right to a jury trial for
alleged civil violations of the Act,*? but does provide for a jury in
criminal contempt cases.”® The language of section 706(g)—that
“the court” is empowered to “enjoin the respondent” and order
appropriate “affirmative action’’—sustains the conclusion that
Congress did not intend to provide for jury trials in Title VII civil
cases. Also, the legislative history suggests that section 706(g) was
modeled after section 10(c) of the National Labor Relations Act,
which Congress knew did not provide the right to a jury trial.’*

7. Adjustment of Disputes

Conforming to the policy of encouraging settlements in Title VII
actions, the Second Circuit has said that the scope of review on
appeal of a settlement is limited to determining whether the federal
district court in approving the settlement abused its discretion.5®
The appellate courts usually find such not to be the case.’ Similar
deference is usually accorded consent decrees.’ The Third Circuit
found no abuse of discretion when the lower court approved a settle-
ment granting a plaintiff a “‘very small percentage of claimed back
pay.” The appellate court noted that an evaluation of the probable
outcome of the litigation must be balanced against the probable
costs, in both time and money, of continued litigation.®® This was
so even though the plaintiffs appeared to have a prima facie case of
discrimination.

Before the EEOC can bring judicial action, notice must be served

500. See, e.g., Johnson v. Georgia Highway Express, Inc., 417 F.2d 1122 (1969), rehearing
on other grounds, 488 F.2d 714 (5th Cir. 1974) (discharged).

501. See, e.g., United States v. United States Steel Corp., 371 F. Supp. 1045 (N.D. Ala.
1973).

502, 42 U.S.C.A. § 2000e-5(g) (1974).

503. Id. § 2000h. See, e.g., Ponce v. City of Tulane, 7 F.E.P. Cases 113 (Cal. Super. 1973).

504. For a further discussion see Comment, Jury Trial in Employment Discrimination
Cases—Constitutionally Mandated?, 53 Texas L. Rev. 483 (1975).

505. Patterson v. Newspaper Deliverers’ Union, 10 F.E.P. Cases 349 (2d Cir. 1975).

506. See, e.g., Chance v. Board of Educ., 496 F.2d 820 (2d Cir. 1974).

507. See, e.g., Sagers v. Yellow Freight Sys., Inc., 388 F. Supp. 528 (N.D. Ga. 1974).

508. Bryan v. Pittsburgh Plate Glass Co., 494 F.2d 799, 801 (3d Cir.), cert. denied, 419 U.S.
900 (1974).
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on the offending employer and the EEOC must investigate the
charge.™ It is the duty of the EEOC to inform the employer that
charges may be settled through conciliation, and to make an effort
to achieve such conciliation. If the employer ignores the opportunity
to conciliate, or does not negotiate in good faith, the EEOC may end
its attempt to settle the case by these means. Notice of the termina-
tion of the conciliation efforts must be given to the employer, who
may then decide to reopen negotiations. In EEOC v. Firestone Tire
& Rubber Co.,5® the court placed an affirmative duty upon the
EEOC at least to bring to the attention of the employer/respondent
named in the charge that an opportunity exists for resolution of the
charge by conciliation and to invite the employer/respondent to
participate in procedures designed to lead to conciliation. Letters
notifying the parties of the Commission’s effort to conciliate must
be sent “before or concomitant with the beginning of efforts to
conciliate.”’s"

A consent decree is the contract of the parties entered upon the
record with approval and sanction of a court of competent jurisdic-
tion. Such contracts cannot be modified or set aside without the
consent of the parties thereto, except for fraud or mistake; in
order to vacate such a judgment, an independent action must be
instituted. The courts recognize that consent decrees by which the
litigants agree to resolve the dispute over discrimination may be
vulnerable on various grounds, including:

[Allleged illegality, . . . venue deprival; lack of advance notice;
enforcement by violators; insufficiency of relief; direct interference

509. 42 U.S.C.A. § 2000e-5(b) (1974).

510. 366 F. Supp. 273, 276 (D. Md. 1973).

511, Id. at 278 (emphasis in original). A typical letter inviting a party to enter into concilia-
tion discussions with the EEQC was set forth in EEOC v. Lithographers Local 2P, 10 F.E.P.
Cases 1080, 1080-81 (D. Md. 1975):

The Commission hereby invites your participation in conciliation discussions pur-
suant to section 706(b) of the Act as amended . . . . Your failure to notify the Commis-
sion within seven (7) days of receipt of this letter of your intent to so participate will
indicate that you do not wish to engage in conciliation discussions. In that event, the
matter will be referred to the Commission’s general counsel for appropriate action.

The purpose of this letter, said the court
is to insure that the central role of conciliation in the Congressionally adopted scheme
of Title VII is fulfilled. Where, however, the defendant had received notice on two prior
occasions that failure of conciliation would bring suit and, on those two prior occasions
the defendant had not responded on the first occasion but did respond on the second
and attended a meeting which was unproductive, the requirements discussed in Fire-
stone [366 F. Supp. 273 (1973)] have been fully vindicated. Id. at 1081.
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with rights of individuals to file, maintain or pursue individual reme-
dies; and a renunciation of statutory responsibility by executive
agencies.5?

Therefore, the courts unquestionably reserve “jurisdiction of [the]
cause for the purpose of issuing subsequent orders, consistent with
the principles of due process, as necessary to further the purposes
and objectives of these decrees.””s

XI. ENFORCING AGENCIES
A. Tue EquarL EMPLOYMENT OPPORTUNITY COMMISSION

The Equal Employment Opportunity Commission (EEOC) is an
autonomous federal agency created by Title VII and charged with
the compliance and enforcement of Title VII.**¥ The five member
Commission sits in Washington, but there are seven Regional Of-
fices situated throughout the country. Each EEOC Regional Office
includes within its jurisdiction two to six district offices.

Application of the Equal Employment Opportunity Act in the
enforcement of Title VII is difficult because of the Act’s intricate
substantive and procedural requirements® and the Supreme
Court’s admonition that its provisions not be interpreted too liter-
ally or technically.?® Under Title VII, when charges are filed with
the EEOC, the alleged discriminating employer or union is notified
of the charges. The EEOC investigates the charges which, if unsup-
ported by the investigation, are dropped and the parties notified. If
the charges are supported by the investigation, the EEOC notifies
the alleged discriminator and attempts to seek a settlement correct-
ing the unlawful practices through the informal methods of confer-
ence, conciliation, and persuasion. The EEOC usually does not
maintain a Title VII action against an employer and/or union until
it has attempted and failed at a conciliation effort to reach an agree-
ment.’" If a conciliation agreement has not been reached within 30
days, the EEOC may bring suit or may notify a charging party that

512. United States v. Allegheny-Ludlum Indus., Inc., 63 F.R.D. 15 (N.D. Ala. 1974).
513. Id. at 6.

514. 42 U.S.C.A. § 2000e-4(a)-(g) (1974).

515. EEOC v. Wah Chang Albany Corp., 499 F.2d 187, 189 (9th Cir. 1974) (per curiam).
516. Love v. Pullman, 404 U.S. 522 (1972).

517. For a further discussion see section X.A.2. supra.
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an agreement has not been reached within 180 days after the charge
was filed. Although the charging party is then authorized to bring
a private suit, the EEOC may also sue. Once a charge has been filed
with the EEOC, the Commission has authority at reasonable times
to examine any witness or copy any evidence, as well as the power
to subpoena witnesses and documents.?$

The EEOC may not maintain a Title VII action against an em-
ployer where the individual alleging discrimination has filed his own
action and the subject matter of both actions is identical.’® The
1972 amendments to Title VII give the Commission the power to sue
in federal court on behalf of an individual or a class of individuals.*®
This added authority does not, however, shift the emphasis from
conciliation as the preferred method for correcting discrimination in
employment.® The Commission has no direct power to issue any
orders, such as a cease and desist order, requiring that an employer
refrain from an unlawful employment practice.

B. Tue Orrice oF FEDERAL CONTRACT COMPLIANCE AND THE GENERAL
SERVICES ADMINISTRATION

The Office of Federal Contract Compliance (OFCC) is under the
Department of Labor and is responsible for insuring compliance
with Executive Order 11246,52 which prohibits discrimination by
government contractors. The Order covers all government contrac-
tors, but exemptions are permitted at the discretion of the OFCC.5%
It is not necessary that there be any formal contract,’® and every
company contracting with the government should consider itself

518. 42 U.S.C.A. §§ 2000e-8(a),-9 (1974). The EEOC is entitled to enforcement of a sub-
poena duces tecum only insofar as it seeks evidence relating to a charge of discrimination
which was timely filed. EEOC v. Union Bank, 408 F.2d 867 (9th Cir. 1968).

519. EEOC v. United States Pipe & Foundry Co., 8 F.E.P. Cases 335 (E.D. Tenn. 1974).
See section X.A.6. supra.

520. 42 U.S.C.A. § 2000e-5(f)(1) (1974).

521, EEOC v. Kimberly-Clark Corp., 511 F.2d 1352, 1357 (6th Cir. 1975).

522. 3 C.F.R. 169 (1974).

523. The Secretary of Labor may exempt contracts “involving less than specified amounts
of money or specified numbers of workers,” and companies whose amount of business with
the federal government is $10,000 or less. 41 C.F.R. § 60-1.5(a) (1975). An exemption once
granted can be withdrawn when “such action is necessary or appropriate to achieve the
purposes of the order.” Id. § 60-1.5(d).

524, See United States v. New Orleans Public Serv., Inc., 8 F.E.P. Cases 1089 (E.D. La.
1974).
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covered by the Executive Order.5%

It is not the intent of Executive Order 11246 to enforce compliance
by litigation. The responsibility for direct compliance has been dele-
gated by the OFCC to over a dozen federal agencies which seek to
obtain voluntary compliance by “conference, conciliation, media-
tion, or persuasion.”’”® The General Services Administration (GSA)
is the compliance agency with which industry must deal. Under
OFCC regulations,” the GSA may require the annual submission
by March 31 of Form EEO-1 from any employer, the value of whose
contract is at least $50,000 and who has 50 or more employees.*®
This form requires the listing of the number of minority and female
employees in each job category.’® The GSA is authorized to require
a company which is bidding or negotiating for a service contract to
state in the bid or in writing whether it has developed and has on
file at each of its establishments an affirmative action program.®
It may also undertake a compliance review to determine if the con-
tractor maintains nondiscriminatory hiring and employment prac-

525. The following ‘“equal opportunity clause” must be placed in every contract:

(1) The contractor will not discriminate against any employee or applicant for
employment because of race, color, religion, sex, or national origin. The contractor will
take affirmative action to ensure that applicants are employed, and that employees
are treated during employment without regard to their race, color, religion, sex, or
national origin. Such action shall include, but not be limited to the following: employ-
ment; upgrading, demotion, or transfer; recruitment or recruitment advertising; lay-
off or termination; rates of pay or other forms of compensation; and selection for
training, including apprenticeship. The contractor agrees to post in conspicuous
places, available to employees and applicants for employment, notices to be provided
by the contracting officer setting forth the provisions of this nondiscrimination clause.

(2) The contractor will, in all solicitations or advertisements for employees placed
by or on behalf of the contractor, state that all qualified applicants will receive consid-
eration for employment without regard to race, color, religion, sex, or national origin.

(3) The contractor will send to each labor union or representative of workers with
which he has a collective bargaining agreement or other contract or understanding, a
notice, to be provided by the agency contracting officer, advising the labor union or
workers’ representative of the contractor’s commitments [under the Order]. Exec.
Order 11246 § 202, 3 C.F.R. 170 (1974).

526. Id. § 205, 3 C.F.R. at 172,

527. 41 C.F.R. § 60-1.7(a)(1) (1975).

528. The OFCC requires such an employer to develop a written affirmative compliance
program. 41 C.F.R. § 60-1.40 (1975). For a discussion of such self-initiated affirmative action
programs see section VII supra.

529. See section VI supra.

530. 41 C.F.R. § 60-1.7(b)(1) (1975).
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tices and is taking appropriate affirmative action. The review is a
comprehensive analysis and evaluation of every aspect of employ-
ment policy.” The GSA has the right, upon reasonable notice, to
enter into the employer’s property for the examination of the em-
ployer’s facilities and to examine and copy books, records, account-
ing and other relevant material for the purpose of ascertaining com-
pliance with Executive Order 11246.532

If voluntary compliance cannot be satisfactorily secured, the con-
tracts may be terminated or suspended,’® and the violating con-
tractor can be barred from receiving any federal contracts in the
future.?® The OFCC and its enforcing agencies such as the GSA do
not have the power to sue in court for enforcement of Executive
Order 11246. The enforcing agency can only recommend to the
EEOC that appropriate proceedings, including litigation, be insti-
tuted under Title VII.5%

C. TueE WAGE-HOUR ADMINISTRATION

The primary function of the Wage-Hour Administration is to se-
cure enforcement of the Fair Labor Standards Act (the Wage-Hour
Law)% which sets the minimum wage and requires the payment of
time and one-half the regular rate of pay for overtime after 40 hours
of work in any pay period. The Wage-Hour Administration becomes
part of the discrimination enforcement mechanism in two
areas—age discrimination and equal pay. In enforcing both the
Equal Pay Act and the Age Discrimination Act, the Wage-Hour
Administration has authority similar to that of the EEOC. It has
broad power to inspect records and to subpoena witnesses and docu-
ments.’¥ The Wage-Hour Administration, suing in the name of the
Secretary of Labor, can obtain an injunction against violation of

531. Id. § 60-1.20(a).

532. Id. § 60-1.43. Federal regulations provide that “where deficiencies are found to exist,
reasonable efforts shall be made to secure compliance through conciliation and persuasion.
Before the contractor can be found to be in compliance with the [Executive Order], it must
make a specific commitment, in writing, to correct any such deficiencies. The commitment
must indicate the precise action to be taken and dates for completion.” Id. § 61-1.20(b).

533. Exec. Order 11246 § 209(a)(5), 3 C.F.R. 174 (1974).

534. Id. § 209(a)(6).

535. Id. § 209(a)(3).

536. 29 U.S.C.A. § 206 et seg. (Cum. Supp. 1975).

537. See, e.g., 29 U.S.C.A. § 216(b) (Cum. Supp: 1975).



306 UNIVERSITY OF RICHMOND LAW REVIEW [Vol. 10:209

either act.’® Under both acts, an individual may sue on his own
behalf.52

D. State FalR EMPLOYMENT AGENCIES

The large majority of states and several localities have their own
fair employment practice laws.?*® When an allegedly unlawful em-
ployment practice occurs in a state which has a state law prohibit-
ing the practice, the charge must initially be filed with the state
agency. The intent is to encourage resort to state and local fair
employment remedies. It is not necessary that the case be pursued
to a conclusion in the state agency; once 60 days have elapsed after
the filing of the charge with the state agency, the EEOC will take
jurisdiction if the charge is then filed with it.*! The EEOC has
officially designated over 50 state or local agencies to which it will
defer.5#

Federal law does not limit the protection available under state
laws if a particular provision of a state law provides broader protec-
tion to employees.”*® For example, many state age discrimination
laws are not limited to protecting a particular age bracket but afford
coverage to any qualified person denied an employment opportunity
because of age.5* Furthermore, state fair employment laws typically
cover all the employees of an employer of any size.’* Title VII is
limited to employers with at least 15 or more employees on the
payroll for 20 or more weeks of the year.’* State agencies have fairly
complemented the EEOC. This is illustrated by a Connecticut case
in which the state supreme court invalidated a sex classification in
employment advertising as a per se violation of state law.* In so
holding, the court reflected the “strong authorities in the interpreta-
tion of federal legislation and that of other states.’’s*

538. Id.

539. Id. §§ 626(b) (1975), 216(b) (Supp. 1975).

540. See ANNoOT., 44 A.L.R.2d. 1138 (1955).

541. See 42 U.S.C.A. § 2000e-5(d) (1974).

542. For a list of these agencies see 29 C.F.R. § 1601.12(m) (1975).
543. See 42 U.S.C.A. § 2000e-7 (1974).

544. See note 164 supra.

545. See note 14 supra and accompanying text.

546. 42 U.S.C.A. § 2000e-(b) (1974).

547. Evening Sentinel v. NOW, 10 F.E.P. Cases 1043 (Conn. Sup. Ct. 1975).
548. Id. at 1046-47.
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E. THE CoURTS—FEDERAL AND STATE

While state courts may occasionally be called upon to review the
final determination of a state fair employment agency, the tribunal
most widely concerned with enforcement of fair employment legisla-
tion is the federal district court. It may hear a case de novo, examine
every aspect of the alleged discriminatory practices, hear evidence
and expert testimony on the many-faceted issues raised under Title
VII, offer settlement agreements and actually prescribe the correc-
tive course of conduct to be pursued by the discriminating em-
ployer. It may also rule out litigation where conciliation has not
preceded it, issue consent decrees and approve settlement agree-
ments. Federal Rule of Civil Procedure 23(e) vests the court with the
responsibility for determining whether a settlement was legiti-
mately arrived at and if it is “fair, adequate, and reasonable.”’5*?

The federal district court has the power to hear the dispute once
efforts at conference, conciliation and persuasion have failed, and
to review determinations of an agency. In addition, it has broad
powers to fashion an appropriate remedy once the violation of a
right is shown.™ The court’s discretion in this area will not be
disturbed on appeal unless abuse is shown.® The court can and
must render decisions which will eliminate future instances of dis-
crimination and make amends for present effects of past discrimina-
tion.?? Because the trial court hears all of the evidence and sees the
witnesses, it is best able to adjudge appropriate relief.’* Review of
a federal district court’s decision approving an agreement that set-
tled a Title VII action is limited to a determination of whether the
court abused its discretion. Settlements which will significantly
contribute to the achievement of statutory goals are encouraged,
and the district court’s concept of fairness will be accepted by the
appellate tribunal where there is evidence that equitable considera-
tion was extended to all parties.’

549. Percodani v. Riker-Maxson Corp., 50 F.R.D. 473, 477 (S.D.N.Y. 1970). “If the pro-
posed settlement fails this test, disapproval will automatically follow despite unanimity of
consent.” Myers v. Gilman Paper Corp., 10 F.E.P. Cases 211, 212 (S.D. Ga. 1974).

550. Swann v. Charlotte-Mecklenburg Bd. of Educ., 402 U.S. 1, 15 (1971).

551. Franks v. Bowman Transp. Co., 495 F.2d 398, 414 (5th Cir. 1974), cert. granted, 95 S.
Ct. 1421 (1975).

552. See, e.g., United States v. Lee Way Motor Freight, Inc., 7 F.E.P. Cases 710, 749 (W.D.
Okla. 1973).

553. Naraine v. Western Elec. Co., 507 F.2d 590, 594 (8th Cir. 1974) (per curiam).

554. See Patterson v. Newspaper Deliverers’ Union, 10 F.E.P. Cases 349 (2d Cir. 1975).
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F. THE ADMINISTRATOR

Deciding the case is merely the first step in a Title VII suit—
drafting a decree that ensures an effective and prompt end to dis-
crimination is the most important and most difficult part of the
case. A simple injunction prohibiting discrimination is insufficient;
defendants are required to take affirmative action to remedy the
effects of their past discriminatory conduct.

Under sections 706(g) and 707(a) of Title VII,* the courts have
wide discretion to grant affirmative remedies to the extent that
goals have been imposed upon defendants. Realizing that it is diffi-
cult to supervise the enforcement of injunctions, some courts have
appointed advisory committees or administrators to supervise var-
ious aspects of their operation. The basic function of these court-
appointed officials is threefold: (a) to provide information and as-
sistance to minority workers which will enable them to take advan-
tage of the full benefits of the court order;*® (b) to deal with the
daily problems which arise under the decree, thereby preventing
major conflicts between the parties;* and (c) to provide the court
with neutral expertise which can be utilized in recommending
changes in employment practices designed to effectuate the pur-
poses of the decree.’®

The earliest use of an administrator in a Title VII context oc-
curred in Uriited States v. Lathers Union Local 46, where the
settlement agreement provided for the appointment by the court of
“an impartial person . . .to implement the provisions of this Agree-
ment and to supervise its performance.” The district court indi-
cated that it conceived of the administrator as a quasi-
administrative body. In a circuit court case,? the defendant unions
and apprenticeship committees were ordered to make specific
changes in their membership application procedures, the hiring hall

555. 42 U.S.C.A. §§ 2000e-5(g), -6(a) (1974).

556. See, e.g., United States v. Ironworkers Local 86, 443 F.2d 544 (9th Cir.), cert. denied,
404 U.S. 984 (1971).

557. See United States v. Lathers Union, Local 46, 341 F. Supp. 694 (S.D.N.Y. 1972), aff'd,
471 F.2d 408 (2d Cir.), cert. denied, 412 U.S. 939 (1973).

558. See Rios v. Steamfitters Local 638, 501 F.2d 622 (2d Cir. 1974).

559. 2 E.P.D. 1 10226, at 879 (S.D.N.Y. 1970).
560. United States v. Ironworkers Local 86, 443 F.2d 544 (9th Cir.), cert. denied, 404 U.S.

984 (1971).
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system, and the apprenticeship training programs. To effectuate the
plan the court established an “Advisory Committee” of nine mem-
bers—two from labor, two from the contractors, two from the black
and one from another minority community, and one each from state
and local governments. The Committee was given responsibility for
conciliation, consultation and cooperation with the parties. In
United States v. United States Steel Corp.,’ a district court cre-
ated an “Implementation Committee” to ensure the dissemination
of information and explanations concerning the rights and proce-
dures provided for in its decree. In order to ensure fairness in a
union’s admissions procedures, another district court’s decree® pro-
vided for an impartial examining board, consisting of three per-
sons—one each from the faculty of Columbia University’s Engineer-
ing School, the faculty of Stevens Institute, and an aptitude testing
service—to validate and administer a job-related test to applicants
for union membership.

Court-appointed administrators function as quasi-administrative
agencies because, in addition to their role as troubleshooters, they
have power to investigate, criticize, recommend and develop practi-
cal solutions to unforeseen problems arising under a decree. Experi-
ence with the use of judicially-appointed administrators indicates
that they can perform a very useful role in supervising and enforcing
civil rights decrees.’®® At the present time, the amount of authority
which can be delegated to an administrator is not entirely clear, but -
it is recognized that the administrator’s findings are entitled to
great weight.

G. TuE NaTioNAL LABOR RELATIONS BOARD

The National Labor Relations Act (NLRA)%*! as enforced by the
National Labor Relations Board (NLRB), as well as by the federal
courts, prohibits employment discrimination. Most of the prohibi-
tions against discrimination under the Act are directed against
unions. If in the course of an election to determine whether a union
is to be the exclusive bargaining representative of employees, either

561. 371 F. Supp. 1045 (N.D. Ala. 1973).

562, United States v. Local 638, Enterprise Ass’n, 347 F. Supp. 169 (S.D.N.Y. 1972).

563. See J. Harris, The Title VII Administrator: A Case Study in Judicial Flexibility, 60
CornELL L. Rev. 53 (1974).

564. 29 U.S.C. § 151 et seq. (1970).
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union or management makes flagrant appeals to racial prejudice,
there is adequate justification for the NLRB setting the election
aside.®® The NLRB has ruled that it will not certify a union as
exclusive bargaining agent (even though the union has won a repre-
sentational election) where such union engages in discrimination
based upon race or national origin.’® The employer may object on
grounds of discrimination to the certification of a union within five
days after the tally of ballots is issued in a representational elec-
tion.%

Management should be aware of the NLRB policy not to certify
a union which discriminates. Yet as a practical matter, this policy
may mean little to a company which has just lost a representational
election. The indications are that the NLRB is extremely reluctant
to utilize this tool; the Board requires far stronger evidence than is
necessary for a finding of discrimination in the federal courts under
Title VII. Also, a company may find it impractical to tell a union
which has just received a majority of votes in a representational
election that it is contesting the validity of the election because the
union engages in unlawful discrimination. The NLRA places the
union under a “duty of fair representation’ to all unit employees.*®
Under this doctrine, the union would violate the Act by, for exam-
ple, refusing to process the grievances of female or minority employ-
ees.

The District of Columbia Circuit has taken the position that em-
ployer discrimination, by its very nature, always constitutes an un-
fair labor practice because it “sets up an unjustified clash of inter-
ests between groups of workers.”’s”® The NLRB takes a less adamant
position.’" According to the Board there must be actual evidence,

565. Sewell Mfg. Co., 1962 CCH NLRB Dec. Y 11,504.

566. Bell and Howell Co., 1974-75 CCH NLRB Dec. § 15,008; Bekins Moving & Storage
Co., 1974 CCH NLRB Dec. 1 26,575.

567. Grants Furniture Plaza, 1974-75 CCH NLRB Dec. § 15,010.

568. Vaca v. Sipes, 386 U.S. 171 (1967); Steele v. Louisville & Nash. R.R., 323 U.S. 192
(1944).

569. Bell and Howell Co., 1974-75 CCH NLRB Dec. | 15,008.

570. Food Workers v. NLRB, 416 F.2d 1126, 1135 (D.C. Cir.), cert. denied, 396 U.S. 903
(1969).

571. Jubilee Mfg. Co., 1973 CCH NLRB Dec. 1 25,127.
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rather than speculation, of the connection between the discrimina-
tory conduct and the interference with or restraint of employees’
rights to organize and to bargain collectively.

Initially an aggrieved party—a union, an employer, or an individ-
ual employee—files a charge with the Board. The NLRB will inves-
tigate, and if it finds reasonable cause to believe that such charge
is true, will issue a complaint followed by a hearing conducted be-
fore an Administrative Law Judge. The Administrative Law Judge’s
determination is subject to review by the NLRB and the United
States Court of Appeals.5

The NLRA® also provides that for the purposes of all hearings
and investigations, the Board shall at reasonable times have access
to the appropriate premises to question witnesses or copy any evi-
dence. The NLRB can compel the attendance of witnesses or the
production of evidence by issuing subpoenas upon the request of
either party. If it is determined that an unfair labor practice has
been committed, the employer or the union or both may be ordered
to cease and desist from the practice. Both the Board and the Ad-
ministrative Law Judge have the authority to order that an individ-
ual or group of individuals be reinstated with back pay plus interest
for the loss of income due to the discrimination, less any amounts
earned in the interim. Still unanswered is whether an employer’s
discrimination based on race, color, religion, sex, or national origin
independently constitutes an unfair labor practice under the NLRA
and is, therefore, within the jurisdiction of the NLRB. The District
of Columbia Court of Appeals answered this question in the affirma-
tive,* while the NLRB answered it in the negative.’ Legislative
history indicates that Congress, recognizing the difference between

572. 29 U.S.C. § 161 (1970).

573. Id.

574. Food Workers v. NLRB, 416 F.2d 1126, 1135 (D.C. Cir.), cert. denied, 896 U.S. 903
(1969).

575. Jubilee Mfg. Co., 1973 CCH NLRB Dec. § 25,127. In a concurring opinion in a Board
case, member Kennedy analyzed the Supreme Court’s first discussion of the duty of fair
representation as found in Steele v. Louisville & Nash. R.R., 323 U.S. 192 (1944). In that
decision, the Court clearly indicated that the origin of the duty of fair representation was
statutory rather than constitutional. The Court noted that a statutorily certified or recognized
labor organization was vested with exclusive authority to represent union employees. In view
of this statutory grant of exclusive authority, the Court determined, there arose a correspond-
ing duty to fairly and impartially represent each employee in the unit. See Bekins Moving &
Storage Co., 1974 CCH NLRB Dec. 1 26,575. See also Vaca v. Sipes, 386 U.S. 171, 177 (1967).
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Title VII and the NLRA, intended to permit concurrent jurisdiction
over employment discrimination cases under the two statutes.’

H. ARBITRATION

The unionized company should continue to remind the union of
its obligation to eradicate discrimination. In the collective bargain-
ing negotiations, some time should be spent by the parties agreeing
that the elimination of discrimination is a mutual responsibility of
the employer and the union. Assuming that the labor agreement
contains a grievance and arbitration clause, the individual who be-
lieves himself the victim of discrimination may file a grievance and
pursue the matter through to arbitration. Resorting to arbitration
is considerably less time-consuming than initiating the Title VI
machinery. Furthermore, and of great significance, the Supreme
Court has held that Title VII is an independent remedy; even if the
employee has lost his case in arbitration, he may commence a Title
VII action with the EEQOC and the court.s”

In hearing a claim of discrimination, the arbitrator will take into
account the applicable fair employment law as it has evolved under
Title VII. In many respects, because the grievance and arbitration
procedure is less formal than litigation and less of an adversary
procedure, it is thought that an expeditious resolution of a discrimi-
nation problem may be more satisfactory at this level. However, the
grievance and arbitration procedure may not afford a realistic rem-
edy where discrimination is alleged against an employer on behalf
of a broad class of individuals, rather than of one or two individuals.

Employees who have a claim of racial discrimination which the
union is willing to pursue under the grievance and arbitration proce-
dure of the labor contract may not use the picket line to protest the
employer’s discriminatory practices. In one such case, where two
employees picketed with handbills accusing the employer of being
“racist pigs” and running a “colonial plantation,” the United States
Supreme Court upheld the discharge of these employees.’

576. See Note, Employer Discrimination: How Far Does NLRB dJurisdiction Reach?, 59
CornELL L. Rev. 1078 (1974).

577. Alexander v. Gardner-Denver Co., 415 U.S. 36 (1974).

578. Emporium Capwell Co. v. Western Addition Comm. Org., 420 U.S. 50 (1975).
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Although arbitration is desirable at first glance, it is an extremely
limited method of enforcement against discrimination for various
reasons. First, the union must agree to proceed, or may, because of
its responsibility to represent its members properly, deem itself
impelled to proceed under penalty of an action by the individual
union member.*” Since arbitration is generally available only at the
request of either management or the union, it has not been a popular
device for enforcement of civil rights claims initiated by individual
employees. Second, the entire arbitration system has been the
object of severe criticism because of inherent problems including
lack of experienced arbitrators, the fear of bias, the inability to
appeal awards, and the skepticism that surrounds the choice of
arbitrators. The arbitrators themselves are subject to question—
whether they are liberal or conservative, whether they will predi-
cate the award upon the merits or upon an interest in future ap-
pointments,® and in general whether they lack dedication since
their conduct is amenable to no tribunal. While arbitration can and
does save time and expense, these factors have lessened its popu-
larity in the area of civil rights.

The courts have used several rationales when declining to defer
to arbitration awards in Title VII actions: the task of the arbitrator
is to effectuate the intent of the parties while the task of the courts
is to effectuate the purposes of legislation; the specialized compe-
tence of the arbifrator pertains primarily to the law of the shop
while that of the courts pertains to the law of the land; and the
arbitral and judicial fact-finding processes are different. The Su-
preme Court, refusing to defer to arbitration, made clear that while
it has upheld and continues to uphold the arbitration system, Title
VII strongly suggests that one does not forego a private cause of
action by first resorting to arbitration.’!

Even though an aggrieved employee has initiated a grievance
procedure because of her charge of alleged sex discrimination and
an impartial arbitrator after a full and fair hearing denied her alle-
gations, the Ninth Circuit granted the plaintiff a full trial upon the

579. See Vaca v. Sipes, 386 U.S. 171 (1967).

580. “The tendency of arbitrators to favor industrial needs over civil rights advancement
is largely the result of personal motivations and pressures.” Kovarsky, Civil Rights and
Arbitration, 1974 WasH. U.L.Q. 59 (1974).

581. Alexander v. Gardner-Denver Co., 415 U.S. 36, 49 (1974).
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issues raised by the complaint.’ While arbitrators’ awards are not
binding in court since the issue stems from a separate cause of
action, they are admissible as evidence®® and may have a persuasive
effect upon the outcome of the judicial proceeding. This fact has
engendered suggestions that a more satisfactory arbitration proce-
dure be implemented.

XII. CoNCLUSION

Title VII is the most comprehensive anti-discrimination legisla-
tion enacted to date. Not only does it ban discrimination in hiring,
job mobility and discipline, whether for sex, color, religion or na-
tional origin, it also prescribes remedial action which may be taken
by a number of tribunals of concurrent jurisdiction. In its all-
encompassing scope it need defer to no agency, state or arbitrator,
and by its fiat, federal courts are commanded to fashion remedies
to correct past, and avoid future discriminatory practices. Its failure
to cover age discrimination is corrected by an additional law so that
no gap is left in the fabric of applicable legislation. As a safety valve,
employers should resolve doubts with a cautious eye, casting no
reliance on traditional defenses of good faith.

Title VII is not without its defects. The current legislative struc-
ture provides overlapping jurisdiction which results in conflicting
opinions and administrative delays. As in the case of most social
legislation, ideological considerations seem to prevail over the prag-
matic. But as the law matures and its application is viewed in
proper perspective, a delicate balancing of interests becomes more
evident. Equalization of employment opportunity is slowly but
surely becoming the accepted practice.

582. Oubichon v. North American Rockwell Corp., 482 F.2d 569 (9th Cir. 1973).
583. See Oppenheim, Gateway and Alexander—Whither Arbitration, 48 Tut. L. Rev. 973
(1974).



