University of Richmond

UR Scholarship Repository

Honors Theses Student Research

Spring 1934

The Supreme Court of the Confederate States of America

Robert W. Ferrell
University of Richmond

Follow this and additional works at: https://scholarship.richmond.edu/honors-theses

6‘ Part of the History Commons

Recommended Citation

Ferrell, Robert W., "The Supreme Court of the Confederate States of America" (1934). Honors Theses. 289.
https://scholarship.richmond.edu/honors-theses/289

This Thesis is brought to you for free and open access by the Student Research at UR Scholarship Repository. It
has been accepted for inclusion in Honors Theses by an authorized administrator of UR Scholarship Repository. For
more information, please contact scholarshiprepository@richmond.edu.


https://scholarship.richmond.edu/
https://scholarship.richmond.edu/honors-theses
https://scholarship.richmond.edu/student-research
https://scholarship.richmond.edu/honors-theses?utm_source=scholarship.richmond.edu%2Fhonors-theses%2F289&utm_medium=PDF&utm_campaign=PDFCoverPages
https://network.bepress.com/hgg/discipline/489?utm_source=scholarship.richmond.edu%2Fhonors-theses%2F289&utm_medium=PDF&utm_campaign=PDFCoverPages
https://scholarship.richmond.edu/honors-theses/289?utm_source=scholarship.richmond.edu%2Fhonors-theses%2F289&utm_medium=PDF&utm_campaign=PDFCoverPages
mailto:scholarshiprepository@richmond.edu

THE SUPRELE COURT OF THE CONFEDERATE
STATES OF  AMERICA,

History Thesis Robert W, TFerrell
Dr. P, C, lcDanel May 21, 1934



BIBLIOGRAPHY

1, A Bill: Entitled An Act to Amend an Act entitled
1An Act to establish the Judicial Courts of the Confed-
erate States of America’l approved le6th of March, 1861,
BI11 20 (Private Calender, No. 9), original by courtesy
of the Confederate luseum, Richmond, Va.

2e - t o) ess of the Confederate States of

] = 5, Five volumes, 58 Congress, 2 sessions.,
Senate Document 234, Government Printing Office, Washing-
‘th, 1904: .

3. Mathews, James }M,--The Statutes at ILarge of the Prév-
editor.,. igional Government of the Confed-
erate States of America, From the
Institution of the Government, lech-
ruary 18, 18672, Inclusive,
R, il, Smith, Printer to Congress,

Riehmond, 1864,

4, Tyler, Viise, ~--Actg and Resolubtions of the First
Allegre, and Smith, Session of the Provisional Congress
Company. of the Confederate Statesg, Held at

Montzomery, Alabama,
frngquireer Book end Job Press,
Richmond, Va,, 1861,

5, Tyler, Vise, --Acts and Resolutions of the Second
Allegre, end Smith, Session of the Provisional Congress
Company . of the Confederate States, Held at

llontgzomery, Alabama,
Fnquireer Book and Job Press,
Riehmond, Va,.,, 1861,

6, Tyler, Vise, --Acts and Resolutions of the Third
Allegre, and Smith, Session of the Provigional Conrress
Company . of the Confederate States, Held at

Richmond, Virginia,
Fnouireer Book and Job Press,
Richmond, Va,, 1862,

7., Tyler, Vise, --Acts and Resolutions of +

% ] . T 1 S he Tourth
Allegre, and Smith, Sescion of the Provisional Congress
Company, of the Confederafte States, Held at

Richmond, vVirginia,
. Enguireer Book and Job Press,
Richmohd, Va.,, 1862,




BIBLIOGRAPHY CORT'D,

8, Century Tdition of the American Digest, A Bom-
plete Digest of all Reportecd American Cages from
the Larliest Times to 1896,
Vol, 13, ‘'est Publishing Company, St. Paul, 1899,

9, Johnson, Bradley T.--"ay The Confederate States Did
ot Iave A Supreme Court,”
(Sovthern Historicol Socicty Pap-~
ergs, Volume 27,
m, Bllis Johes, Printer, Rich-
mond, Va., Fublished by the Soc-
iety, 1899,

10, Daily Richmond Enguirer, 1861-1867,

11, DTaily Dispatgh of Richmond, 1861-1865,

12, Owsley, ¥, L, -~-Jfate Rights in the Confederacy,
University of Chicago I'ress,
Chicago, Ill,, 1925.

PR

13, curry, J. L, 1, -=Clvil History of the Covermnment
of the Confederate Statcs with
sore rlersonal Reminlgze-ineesg,

B. F, ¢ohngon rublisning Co,,
Richnond, Va., 1901,

14, Richardson, ames-—//K Compilation of the lessases

O., comn, and Popers of the Confederacy
lneluding the Dinlomatvic Corres-
pondeuce 1861-1860, < vols,
United ostaves rublishing Co,,
Iashville, 1905,

15, Rovland, Dunbar --Jefferson Davig Constibtutiohal-
Collector & Zditor 13t: HHis Letters, Papcra, and
Spzeches,. 10 vols.
Printed for the lississippi
Department of Archives and Hist-
ory, Jackson, llississippi, 1923,




The Supreme Court of the Confederate States

of America,

leh has been written about the military history of
the Confederate States of America,;but comparatively litvle
has been recorded regarding the civil status of the form of
government behind the armed forces, This fact might be
explained in many ways, upon which however we will not
endeavor to expatiate, our purpose being to investigate
only one phase of the civil government which has rececived
very little attention from historians, namely, the judicial
system of the Confederate States culminating in its Sup-
reme Court,

Just as it is the practice of human beings to judge
one another by the appearances, content, and abilities of
that portion of the bd§@'known as the head, so will we by
investigation of the Supreme Court be able to form some
judzement of the Jjudicial system set up by the revolting
Southern States., Does not the name Supreme Court imply
in itsel® the status of that Court in the field of govern-~
ment pertaining to Law and Justice? Therefore it will be
6ur aim to set aside for discussion only one unit of the
Judicial System,rather than to wander around in the limit-
less fields of research relating to the whole organization,
The secceding states,faced with the problem of setting up

some form of government, even thoush it be provisional,



2e
held a convention in Montgomery, Ala,, Februaery 4, 1861, 1
The deputies of six states were present, South Carolina,
Georgia, Florida, Alabama, Mississipoi, and Louisianya
being.represen‘ced.2 After a hasty organization,the conven-
tion adopted a constitution almost identically the same as
that of the United States, thus carrying out the idea
that these sgtates withdrew not from the Constitubtion but
from the "injurious perfyéions of the coppact", This
constitutiqn vias of the nature of a provisional compact
- which would serve until s permanent one could be dravm
up. In one respect this document differed greatly from
the Constitutiong of the United States, in that it provided
for only one legislative body.z The sections pertaining to
the judieigl system were practically the same, The prov-
isional government ,thus established,was to remain until
the expiration of one year's time after the inauvguration
of the Pregident or until a permanent Constitution or Con-
federation between the States, mentioned above, had been
put into operation, ‘hichever happened first would serve
to put an end to the provisional government, The bond of
relationship was adopted February 9, %;él.

The election followed, Each Stafe had one vote, and
there was no electioneering for any candidate, Jefferson
1.7, 1, Ms Curry, Civil History of the Confederate States
Zith some Personal Reminiscences, 42,

‘%——Ibid
3. .Tbid



Davis was elected to the Presidency on the weight of his
experience as s former Secrebary of the Tar Department and
as g member of Congress of the United States, hig two
ovponents, Cobb and Toombs being less experienced in gov-
ernmental service. Mr, Stephens of Georgia was elected
to serve as Vice-President, President Davis selected a
very able cabinet whose personnel vas as follows; Toombs
as Secretary of State, C. G, lemminger as Secretary of Tredcury,
L. P. VWalker as Secretary of War, S. R, llallory as Secd-
etary of the Navy, J. P. Benjamin as Secretary of the
Department of Justice, and John H, Reagan as the head of
the Post 0ffice Department.,

On the election day of the President and Vice-Presideat,
e committee was appointed tovdraw up a Congtitution for a
permanent government, r, R., Barnwell Rhettv, of South
Carolina, was selected to act as chairman of this committee,
which was made up of two representatives from each state.4
A report was brought in February 26, 1861 and without any
appreciable delay the framework of the govermment, suzggest-
ed by the committee, was adopted and immediately ratified
on ¥arch 11, The form of the permanent government thus
provided for, was also very simildar to the type in exist-
ance in the United States, the committee having followed
the outline and even the body of the latter's constitu-

tion in many respects, It is interesting to compare these

4 Ivia, 63.



parallel documents, but being limited in the scope of this
paper, ve will mention only thdse principles, embodied

in the Constitution of the Confederate States of America,
which are not in the Constitution of the United States,
and which might throw some light on the attitude and ideas
of the leaders of the Secekding States in regard to the
government they were seeking to establish, The adopted
constitution recognized the equality and sovereignty of
the individual Confederate States, the derivitive charocter
of the Confederacy, the limitations upon the powers of

the genersal govermment, and provided for restrictions to
prevent aggressions and msurpations by the central govern-
ment, The ideacz thus expregssed in the very formation of
the body politic, go far toward explaining the attitude
later adopted concerning the establishnent of a Suprene
Court,

In section eight of the first article of the consti-
tution,we find asmoxng the listed powers of Congress the
first refererxce to the Supreme Court, giving Congress
the right"to constitute tribunals inferior to the Supreme
Court", Article two, section two, referring to the rights
of the President, reads, "he shall nominate by and with
the advice and consent of the Senate ~av-wu- , chall appoint
aembassadors =-=---- , Judges of the Supreme Court,” Article
three, section one, provides "The judicial power of the

Confederate Stabtes -shall be vested in one Supreme Court,
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and such inferioér courts as the Congress may, from time

to +time, ordain and establish, The judges, both of the
Supreme end inferior ccurts, shall hold their offices
during good behavior, and shall at stated times, receive
for their gervices a compensation which sghall not be dim-
enished during their continuance in office,” This section,
except for the substitution of the work "Confederate
instéad of "United States", is the same asg the relative
seetion in the constitution of the United States,

Section two of that same article sets forth the
jurisdiction of the Supreme Court, "The Jjudicial pover
shall extend to all cases erising under this constitution,
the laws of the Confederate Stotes, and treaties made,
or vhich shall be made, under their authority; %o all
cases affecting ambassadors, other public ministers and
consuls; +o all cases of admiralty and maritime Jjuris-
diction; +to controversies to which the Confederate States
shall be a party; *o controversies between two or more
States; between a State and citizens of another State,
vhere the State is plaintiff; %between citizens claiming
lands under grants of different States; and between o
State or the citizens thereof, and foreign statecs, citizens
or subjects » . o o " Here, too, except for the word
"Confederate™, the relative sections are identicsl., It
is interestirg to note that the last sentence of section.

3 of this artiecle, "But no State shall be sued by a citizen



or subject of any foreign State", or rather the same idea,
was embodied in the eleventh amendment of the Constitution
of the United States., According to the other sections of
this article, the Supreme Court was to have original
jurisdiction in those cases in which an ambassador, minis-
ter, consul, or State, was a party, end appedlate juris-
diction in all other instances designated by the section,
Such were the provisions providing for the Judicial system
of the Seceding States.5

Pregident Davis in his inaugural address at Richmond,
Februery 22, 1862, gaid, "The Courts have been open, the
Judicial functions fully executed, and every righgbf the
peaceful citizen maintained as securely as if a war of

& At the opening of

invasion had not @isturbed the land",
the second session of the Provisional Congress, April 29,
1862, in his message the President had said, "To the De-
partment of Justice you have confided not only the or-
ganization and supervision of a2ll matters connected with
the courts of justice, but also those connected with
patents and with the bureau of public printing. Since
your adjournment all the courts, with the exceptionof
those of Mississippi and Texas, have b-en organized by
5 .. :
6 Ivid, 283 o . A . _
Inaugural Address, in Richardson, A Compilation of the

Messages and Papers of the Confederacy Including the Dip-
lomatic Correspondence, -1861-1865, 11, 185,




the appointment of marshals and district attorneys and

are now prepered for the exercise of their functions."7
From these two statements we cen draw the conclusion that
the organizationof the lower courts was promptly set under
way, and, before the provisional government gave way to
the real government, had been fairly well established,

But what of the Supreme Court? No reference was made to
the higheét of the courts.

By investigating the annnls of the Provisional Con-
gress we find that on February 12, 1861, a standing com-
nittee on the Judiciary was appointed., It was composed
of five men, lMessrs, Clayton, ithers, Hale, Cobb, and
Harris,8 This body, headed by lir, Clayton, reported bhack
to Congress TFebruary 22, 1861, a bill to establish the
Judicial courts, Torthwith it was ordered to be printed
and made the special order for the lfonday session follow-
inge At which time consideration of the bill entitled
"An Aet to establish the judiecial courts of the Confed-
erate States of America" wag postnoned for some ‘bime.9
Fevruary 25, the bill was discussed and a few minor changes
were made in its content.lo Again on March 12, the bill
was considered in sections but this time in secret session,
T lessage to Congress, ibid, 78,

Journal of the Congress of the Confederate States of
Americe, 1861-1865, 144,

voibld, 74,
10 Ibid, 80.




the discussion pertaining in genersl to the cstablishmant
of distriet courts.ll
llareh 13, the act was further discussed, particularly
those sections providing for the Suprcme Court., An attempt
was made to make a few minor changes in the fohrty-fift‘
gection but it was not successful, That section reads,
"Be it further enacted, that o final judgement or decree
in any suit, in the highest court of law or equity of a
State in vhich a decision in the suit could be had, where
is dravm in question the validity of a treaty or statute
of, or an authority exercised undcr the Confederate Stabes;
or where is dravm in question the validity of a statute
of, or an authority exercised under any State, on the ground
of their being repugnant to the Constitution, treaties,
or laws of the Confederate States; or where ig drevm in
guestion the construction of any clause of the constitu-
tion, or of a treaty, or statute, or commiscion held under
the Confederate States; in each of these cages the de-
cision may he reexamined and . reversed or affirmed in the
Supreme Court of the Confederate States, upon a writ of
error, the citaticn being signed by any judge of the said
Supreme Court in the same manner and under the same regu-
lations and with the like effect as if the Jjudgement or
decrec complained of had been rendered or pasgssed in a

district court of the Confederate States; and the proceed-

1 1via, 127,



ing upon reversal shall be the seme, except that the Sup-
reme Court, instead of remamding +The cause for a final
decision may, at their diseretion, if the cause shall have
once becn remanded beforc, procccd to a finel decision of
the same and award execution, Put no other error chall
be asgsicned or regarded as cround of reversal in any such

case as aforesaid than such as apneors in the face of the

©

record, and immecdiately wespeets the beforc-mentioned
suestions of validity or counstruction of the gaid Consti-
tution, treaties, statutes, comnissions, or authorities
in dispute,” 12

The Bill, amended in manor dctails, Was passed Merch
13, 1861 and received the President's epproval thrce days
latder. In reviewing the act, we look for those sections
concerned with the establishment of the Supreme Court,

They are as follows: Section 1, The Supreme Court is to

«
D

hold en arnnual meeting, av the at of the govermment,
commencing the first llonday of January and conbtinuing un-
til business be disposcd of,s Secetion 2, Toch Confederave
State 1s to make up one district, each district to
district court presided over by one judzge. Section 38.
“here accused is to be either killed or put in the. pen-
itentiary, the case may he reviewed hefore the Suprcne

Court upon virit of error or appeal, Scetion 40, Civil

12 1via, 126,



cases may be appealed to Supreme Court upon 'rit of crror,
Seetion 44 provides that the Supreme Court is to have
"original Jjurisdietioun of all controversies of a civil
nature where a State is a party, except betwecn a State

and its citizens, or citizens of any other State or nation,
It shall also have exclusively all sueh jurisdiction of
sults of vroceedings against ambassadors or other »ublie
ministers, or their servants, as a court of law can have

or exercise consistently with the law of nations, and
original, but not exelusivs jurisdidtion, of 21l suits
brousht by ambassadors or other publiec ministers, or in
vhich a consul or vice-consul shall be a party. And the
trial of issues in fact in the Supreme Court, in all actions
at law azainst citizens of the Confederate Statcs shall

be by Jjury, and it shell have power to iszsuc write ol
mandanmus, 1n cases warranted by the principles and usages
of law, to any courts appointed under the authority of the
Confederate States,”

Seetion 47, while not pertaining to the Supreme Court,
does concern the Digtrict Courts., It stetesz that the pap-
erg, dockets, etc., of the judicial »nroccedings of the
United States District Courts shall be turned over to the
Confederate District Courts and that these Courts shall
fulfill the incomplete procesdings of the former Court's
judsenents according to the lights of the iaw and proccd=-
ure of the United States Digtrict Courts at the time of

the Jjudgemenbts,
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In the same tone, Section 49, declares that the Con-
federate Supreme Court shall carry into sffect and shall
exzcute such judcement or deccrceg, according to the man-
date of the United States Supreme Court, as if no digssol-
ution of the Union had token place, in all cases wvhere
decrces or judgement had bcen made by the latter body end
vhich renmeined in foree and unexecubed, Continuing along
this line, seetion 53 reads, "From all judgements or de-
crees which shall be rendered in causes pending in the
courtvs of the United Stabtes at the time of the secesgsion
of the States in which they 'rere, and whieh causes shalllbe
transferred to and decided by the Courts of this Gonfeder-
acy, vrits of error or appeal mgy lie to the Supreme Court
of this Confederacy, vhen the sum or matter in controversy
exceed the sum of two thousand dollars," 19

Thus, did the Provisional Congress in the act "To
establish the Judicial Courts of the Confederate States
of America outline the functions of the Supreme Court,
hut failed, at the same time, to make any provisioans for
the make-up of the Court., As we procced, we shall see hovw
this body end bthe Congress of the succeeding government
at Richmond continued to periodieally busy itself meking
provisions for the functioning of the Court which it failed
to actually establish, True it is that the system of lower
13 oyler, Wise, Allegre, and Smith, Acts and Resolubions

of the First Session of the Provision Congress of the Con-
federnte States, Held a% lontsomery, Alabama, 115-130,




courts was set up, but the Court, to which cases from
these courts were to be appealed, never existed save in
name only.,

lir, Hale, from the committee on the Judiciary, on
Yay 18, reported a bill to be entitlied, "An Act supple-~
mental to An Acet to establish the Jjudicial ecourts of the
Confederated States of America," The bill was read ond

placed on the calendar'.l4

On May.Zl it was passed and
received the President's approval.l5

T™vIO seéﬁions of that act referred to the Supreme Court,
Seetion 2 stipula tes, "hen any appeal or writ of error
was pending in any of the late circuit courts of the United
States, from any of the late digtrict courts of the United
States, and the judge of the present district court to
which such gppeal or writ bf error is transferrcd, is the
same person who rendered the decrce of Judgement from vhich
such appeal or vwrit of error was taken, then such oppeal
or writ of error shall be transferred to the Supreme Court
of the Confederate States, upon the party giving bond ead
surety, as required by law in case of an appeal or writéd
or error sucd out to said Supreme Court, And an authentic
copy of the record, under the seal of the district court,
shall be sent along with such bond to the said Supreme
Court, which court shall thereupon proceed to heer and
determine the same, as in othsr cases,”

4 :
¥ Journal of the Congress of the Confederate States of
America, 1861-1865, I, 189,

15

Ibid, 196.



Section 6 of this same act referred back to the
48th section 8f "An act to establish the Judicial Courts
0of the Confederate States of America" which proyxided for
cases pending in the Supreme Court of the United States
upon apneal or writ of error, from any court of %the now
Confederate States, to be heard by the Supreme Court of
the Confederacy., Section 6 reads as follows, "The forty-
eighth section of the aet to which this is a supplement
shall be and the same is hereby amended, so as to permit
either party to file the transcripting, the record, and
copy of the bonds, as therein required, in the Supreme
Court of the Confederate States, without dismissing the
appeal or vwrit of error in the Supreme Court of the United
States, where the said court refuses to dismiss the smme
upon motion; and that the sald section be slso amended
gso as to allow the period of twelve months from the time
of the organization of the Supreme Court of the Confeder-
ate States for filing such transeript and bond, instead of
the time in said section prescribed.” 16

July 29, lr, Waul of Texas introduced o bill to amend
further the act passed March 13, This bill vwas referped to
the Judiciary Committee, As a result, on July 31 an Act
further to amend "An Act to establish the Judiecial Courts
of the Confederate States of America" was passed., It
stated in Section 1, "The Congress of the Confederate
16 Tvler, Vlise, Allegre, and Smith, Acts and Resolutions

of the Second Session of the Provisional Consress of the
Confederace States, Held at Montgomery, Alsbema, 96-97,
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States of America do cnact, That so much of the act ap-
proved llareh 16, 1861, entitled "An Act to establish the
Judicial Courts of the Confederate States of America', as
directs the holding of a seszion of the Supreme Court of
the Confederate States in Januwary next, be, and the same

ig hereby repealed; and no segsion of the Supreme Court
shall be held until that Court shall be organized under

the provisions of the Permanent Congtitution of the Con-
federate States, and the laws passed in pursuance thereof,”

In section 2, "All vwrits of crror and appeals taken
or prosecutsd from the District Courts of the Confederate
States, prior to the orgamization of the Supreme Court, un-
der the Permanent Constitution, shall he returnable on the
second Yonday of the first term to be held by the Supreme
Court, after its e stablisghment under the Permeonent Consti-
tution,"

In section 3, "It shall be lawful for the Clerks of
the several Districets Courts to issue vrits of error under
the seal of said District Courts, returnable to the Supreme
Court, in the gsame manner, as nearly as may bc, as the
clerk of the Supreme Court may, by law, issue such vrit
end with the same force and effect as if issued by said
Clerk of the Supreme Court,"” 17

In this manner did the Provisional Congress seek to
17 Tyler, Viise, Allegre, and Smith, Acts and Resolutions

of the Third Sesszion of the Provisional Congress of the Con-
Tederate States, Held ot Richmound, Va., 6.
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insure the funecti-ning of the lower courts despite the
lack of the head of the judieciacl system, Therc was no
hint that the Supreme Court would not be established, to
the contrary there was every cxpcctation expressed in
this Dill that the pcrmahcnt government would cet up this
Court very scon aftcr it took over the duties of the
Provisional govcecrnment,

Mnother bill entitled "An Act to amend an ‘et entitled
"An Act to establish the Judicial Courts of the Confed-
erate States of America' " approv-d 16th of ilarch, 1861,
vas read the first and seccond time and placcd on the cal-
endar Deczmber 23, 1861, I% stipulated "The Congress of
the Confederate States of America do enact, that causcs
pending in the Supreme Ccurt of the United States at the
date of the Passage of the above entitled Act on appeal
or writ of error from a Court of the Several Stabes, then
composing the Confederate States, or causes pending at the
dete of the admission of any State of States, subsequently
accceding to the Confederate States, from such Stotes, may
be prosecuted by the appellant or plaintiff in error, if
he be a citizen of the 3tates of the Confederate 3States,
in the Supreme Court of the Confederate States, on such
appellant or plaintifl in error filing the thronscript of
the recofds of such cuase from the iiferior Court, in the

_said Supreme Court, and the same procceding shall be had
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in such causes, as thoush said couse had been broucht
regularly before sald Supreme Court in the first insteonce,
Prpvided, however, That such trenscript shall be filed
within one year from the passoge of this Acet, "And in
seetion 2, "So much of the 48%th section of the Aet, to
which this is an amendment, as requires the appellant
or plaintiff in error in the csuses aforessid to dismiss
the cause in the Supreme Court of the UnitedStates within
twelve months, is heredby repcaled,” 18

By this outlincof the yeor's legislation concerning
the Supreme Court, we can understand vhy no mcntionx of
that body . was made by President Davis in his inoucural
addéress at Richmond on February 27, 1862 when he officially
took office in the Permancent Government, In fact one is
inclined to be sceptical regording his cuoted statement,
made that day to the effect that the courts were open and
the judicial functions fully exccuted, if one intcrpretés
it broadly,

At the beginnirg of the yeor of 1862 am act had beeon
passsd relative to the establishment of some district
courts but rothing vwas done in the Consress regaerding the
Supreme Ccourt until the latter part of February, 19
18 A Bill: EIntitled An Act to imend an Act entitled

"in Act fo estsblish the Judicial Courts of the Confeder-
ete States of Americal approved 16th of llarch, 1861,

19 Tyler, Wise, Allegrc, and Smith, Acts and Resolgtions
of the Fourth Session of the Provisiona2l Congress oL the
Contederate otates, Held at ntichmerd, Va,, 98-09,
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In that month the Senate received a letier fronm the Pres-
ident inviting attention to the duty of that body 46
organize a Supreme Court os mandated by the Permonent

20 Spurred on by this request for action,

Constitution,
the Judiciary Committee of the Senate broucht in o pro-
rosed bill to organize the Supreme Court on Mareh 11, 21

It was placed on the calendar snd printcd. The Scante
reting as atommittee of the whole, on lMarch 26, considered
the document, but pogtponed further sction., o definite
steps were taken by this body on the bill during the year
except for a superficisl consideration of its provicions

on September 26th and 27th, after which time the cuestion
wvas postponed again,

During the same yesr, The House of Representatives
attempted to fulfill the request for action scnt by Pres-
ident Davis, 22 A bill to ‘rgenize the Supreme Court was
presented to the House, April 10, but was referred to the
Judiciary Comnittee after being reead., 25 On September 17,
1862 a resolution was passed that the committce on the Jud-
iciary be instructéd to répord a bill for the establich-
ment of a Supreme Court, 24
20 llessege to Senate, in Richerdson, op. cit., 11, 192,

2l Journal of the Congresz of the Confed, States of America,
1861=I865, 1V, 204,

gg llessage to House, in Richardson, op. cit.
Journal of the Congress of the Confederete States of
America, 1861-1865, 1V, 204,

24

Ibid, 391
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Among other standing committees, appointed Januery
19, 1863, was a new Committee of the Judiciary in the Sen-
ate composcd of llessrs,, Hill, IHaynes, Thelen, Semmes,
and Caperton, 29 It was Zrobably due to their efforts
that the bill, dravn up for the purpose of orgaonizing a
Supreme Couxrt, was reveatedly thercaftesr broucht before
the Senate until some final action waspbltained, The bill
was consedered Januvary 26, 27, and 28th., On the last date
Ir, Clay proposed an amendment to the zct approved liarch
16, 1861, which repealed sections 45 ond 46, of that act,
After much discussion furthrr consideration of !Mr, Clay's
amendment was postponed, 26 Then there followed a period
of repeated postponements of the ouesti~n on the amendment,
which was to be inecluded if passed as a geparote, independ-
eﬁg; clauscof the new bill, ™Tinally on liarch 18, 1863
the smendment passcd by a vote of 16 to 6, The hill was
then engrossed and read to the senate and question being
called, passed by a vote of 14 to 8, 27  The act entitled,
"Bill to organize the Supreme Court of the Confederate
States of America' was as follows: Seetion 1, "The Con-
gress of the Confederate States of Ameriea do enact, That
hereafter the Supreme Court of the Confedertise Stoates shall
consist of a Chief Justice and three Associate Justices,

ang three of whom shall constitute a quorum and shall hold

£2 1vig, 1II, 23
5p  Ibid, 34

Ibid, 177.
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annually, at the seat of Government, two sessions, the
one commencing the first lMondey of January, the other the
first lfonday of August, the respective sescions to continue
until the business of each session shall be disposed of,."
Seetion 2, #Be it further enacted, That the Chief
Justice shall be the presiding Judse of the Court, and the
Associgte Justices ghall have precedence according to the
date of their commissions, or when the commissions of two
or more of them bear date on the same day, according to
their respective ages.”

“Seetion 3, ~MRe it further enceted, That the Justices
of the Supreme Court, before they pracerd to cxocutbte the
duties of their rcspective offices shall take the oath or
affirmation prescribed by law for the Judses of the Digtrict
Courts A

“Seetion 4, “Be it further enacted, That the Chief
Justice shall recelve an annual salary of seven thouszond
dollars and the Associates Justices shall each reccive an
annual salery of gix thousand, the sald seleries to be
payable quarsverly outbt of the Treasury

" Section 5, ”Be it further enacted, That 211 the records,
papcrs, appeals, and virits of error and judicial procced-
ings of any kind, epperteining to eny suit now pending in
or returnable to the Supreme Court created by the Provision
Congress be, and the same are hereby, transferred to the

Supreme Court created by this aect, and shall stand in the
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same plisht end condition in which they were at the date
of the passage of this act, and the Supreme Court to which
said causes are hereby trensferred shall procced to hear and
determine the same according to law, as if said causes had
been originelly instituted or made returnable therein:|28
The bill, as quoted with the additional eclause amend-
ing or repealing the 45th and 46th scetions of the "Aet to
establish the judicial courts of the Confederate States of
America™, was then turn-d over for the ccneurrcnce of the
House, The public fceling concernins the bill 1s best
expressed by a news item in the Daily Richmond Ennuirer
of llarch 19, 1863, "The Senate yesterday passcd by a
large pajority the bill to repeal those clauses in the judic-
iary aet, vrhich would heve operatecd to confer en appellate
Jurisdiction on the Supreme Court of the Confederote Staptes
over the Courts of the States respectively,.,--This repeal
has been, as we think wiscly made: and the only gcnuine ond
safe basis of the Confederacy--namecly Siate Sovcyeignty;
thereby lifted hizh apove all donger of cuesti-n, The bill
nov goes to the Houge, “here vie hope fTo sce it passcd by as
sreat majority.” 29
HMareh 19, The Houce received the mezcage from the

Senate inform ' ns it of the latt-r's approvel of this Hill

28
29

TTewrs Item in Daily Dispaveh of Richmond, Ifarch 19, 1863,

Tews Item in Daily Richmond Fnguirer, Ifarch 19, 1863.
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and asking for the concurrence of th- House, 30 The follow-
ing dey this body referred the act to its Committee on the
Judiciary "hich report~d back the 9th of April, rccommend-
ing the passage of the bHill with on acmendnent, After some

=

discucsion further consideration was postnoned, o1 Nee-
ember 16, the bill was dbrought up acoin Tor consideration
but again it wes postponed., It did ot nalze its appecar-
ance before the Housec again until Moy 5 ond Novenber 18,
1864, ot which times it was referred back to the Committce
on the Judiclary. Tinally, cn llarch 14, 18685, unon a
motion made by llr, Russcll, the bill iraz laid on the +taoble
where iv remaincd untvil the domfall of the Confrdrrate
Government., 52
Tlowr thav we have rcvievwed all the ~vailable data
concerning the legcislation "hich voszacd ond Tome vrhich
failed to pass in the Consress of the Confederote Jtates
of America, providing Tor the establislment of the Supreme
Court, let us ask the question ~hy did the Confederacy
never have this court? OFf courcs the mimplest answer is,
Suprene Court was never set up by its supwosed creator,
the Congress, Buv surely there must b2 come trn~ible

reasons why this or these bodies, making uwp the Congress,

5

ailed 4o fulfill the mandat~-s of the Congtitution. ITor

as you remember, both constitutionddefinitcly provided

30
Journal of the Con~ress of the Conf-dsrate Statnz of
America, 1861-1865, 7V, 1879

31

Ibid, 320.
Ibid, 758,
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for a Supreme Court whiclh was to be ceotablished accord-
ing to the dictates of Congress. ile must adnit that the
Provisional Govermment, throush the acency of its one-

hodied lecislature, node a fewr Tcable attempts to st up

a conplete Jjudiciol systen but failed miserably to provide

5

for the ezgentials neersznry for the establishmrnt of the

L%

[0

corndr stone of the system, namely, the Supreme Court,

Lilte the hiblical charocser who dbuilt his house upon the
shifting sandz, so did these lezislators construct their
house of Law and Justice without +the rock Toundation of a
Supreme Cours., In reply to this, somc night zoy, in all
truthfulness, the nrovisional Congress stipulated under
what conditions and in what manuaer casegs were to be anpeal-
ed to this utterly fietious court, But re coan altlach no

importance to this arsument sincec no action o~ tolen to

6]

set up this court, so that it could Tfuretion aeccording to
the legislated recuirements,
Little more ecan be said of the so-called prmmanent

Congress, vaich followsd in the footgteps ol its predecessor
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n the cases of one of its parts, the
Senate, This body did, as e have seen, pasc cn net to
establizh the Supreme Court of the Confedcrate States of
America, dbut with what results? The bill wag ultinately
lost in the House of Representatives,

Let us look beyond the more apparant causes for the



v}
o

failure to organize a Supreme Court. Ve can not find an
answer to our query in the writings of Jefferson Davis,

of lir, Stephens, or of others, for all of these studiously
avoided ony mention of the subject., Being thus shut out
from the revealing ideas of such leaders of the Confcder-
acy, we must fall back upon rationelization in our effort
to solve the riddle,

The Supreme Court of the United States had, under the
leadership of John llarshall, develop~d o very strong con-
tralizing influencec, Since 1788-89. the Stotes Rights Party
had opposed at every possible step the growth in power and
importance of this "common arbiter”, Jefferson and Madison
had raised the ery of infringement of States' Rights by
a common agent, the ccntral government, They maintained
the State or States involved alon€ should judge and scttle
matters under dispute, not the Supreme Court, In the Ken-
tucky resolutions drafted by lir, Jefferson in 1798, we\find
expression of the idea"that the sevefal States , compocing
the United States of America, are not united on the prin-
ciple of unlimited submission to their general govermment,
but that by compact under the style and title of the Consti-~
tution of the United States, and by amendment thercto, they
constitute a general government for special purposes,
delegated to that govermment certain definite powers reserv-
ing to each State for itself the ¢fpesiduary mass of right

to their owvn self-government, and that whensoever the



General Goverunment assumes undelegated power, itg acts arve

unauthorized, void, and of no force; that to this compact

each State acceded as a State, and is an integral part;

that the government created by this compact was not made

the exclusive Jjudge of the power delesated to itself, since

that would have made digserction, and not the Constitution,

the measure of its owm povers; but as in all cases of

compact among parties having no common Jjudge, cach party

has an equal right to judge Tor itszelf, as well of infraction

as the mode end measure of redress,” 3%
On this platform, Thomas Jeff-rson was elected to the

presidency in the year 1800, TFrom that time until 1861,

this idea remained as a plank in the Democratic Party,

which was the dominant political group in that period of

American History. 3But the Supreme Court, following the

course Xaid down by John Marshall, continued to enlarce

its delegated povers, until many people lost sight of the

nature ofrthe union, The State Richts advocators, headed

by John C, Calhoun, fouchi every step of the way for their

proposition which ultimately had untold influence in 1860,
The Confederate States wanted to have anything bub subh

apinfluence in their government, They feared that the

appointment of a "common arbiter" by their agent, the

Confederate Government, would result in the defeat of the

9 Bradley T. Johnson, "hy The Confederate States Did
ot Have A Supreme Court,”
Southern Historical Society Papers, XXVII, 311,
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very principles for which they were fighting, Rather than
create a Frankenstein, these Statcs neglected to establish
a Supreme Court,

Another reason, which we cannot fail to considcr in
attempting to answer the questioh, involves a study of the
conditions of eivil life in the Confederate States during
the period from 1861-1865; These States were in the throegs
of a mighty strusgle which taxed every resource of their
existence, Their main interest was varfare and would
remain such until they gained defeat or viectory. Obther
less imvortant interests would have to wait for consider-
ation, or more thoroush consideration, until hostilities
vere over, In this category can be placed the question of
a Supreme Court, Tor in ti-es of war very few cascs come
before a natlion's highest <ribune, as the annals of the
United States Supreme Court will testify, During this
same period, the Court, Just mentioned, was comparatively
inactive, e can understand then vhy in the Confederate
States the n ed for such 2o body viags not pressing enough
to demand its e gtablishment, The gtate and the district
courts, together with the martial court, constituted the
judicial system, Such cases as would be reviewed by a
Supreme Court of the central government, were very Tew due
to the prevailing corditions,

7ith the close of the Civil WVar, the United States
Government reestablished its judicial system throughout

the South, giving 1ittle attention to the courts set up
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by the Confederate Government other then to declare their

3% No atten-

establishment and functioning null and void.
tion was given to the Supreme Court of the Confederate
States of America, since that tribune had no material exist-
ance outside of the brains of its few supporters,

Today, we find reference to this body only on rare
occassionssfor the succeeding years have all but weashed

avay from the sends of time the slicht traces of the

attempt to ereate this Court,

Century Edition of the American Digest, XIII, section 205,
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