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CHAPTER 62

NONDIVORCE SUPPORT AND
PROPERTY RIGHTS

SCOPE

Although changes in societal norms and amendments to state
domestic relations statutes have made it easier for couples to
obtain divorces, the situation may arise in which a spouse needs
and desires support or marital property rights, but does not
wish to be divorced or legally separated. This chapter deals with
such actions by one spouse against the other for nondivorce
support and property rights, covers support and property rights
for the dependent spouse, and support for children who are
issue of the marriage. ' ‘

Many of the considerations in this chapter are the same as
those governing other matrimonial actions, for example, the
factors governing awards of temporary alimony and child
sunport. The practice pointers on evidentiary problems and
expert witnesses (Chapters 20 and 23), and the strategies for
obtaining and opposing permanent spousal support (Chapter
27) in a divorce case are all applicable to actions for support
between nondivorcing spouses.

What is unique about nondivorce support actions and nondi-
vorce marital property rights is the joining of often archaic
judicial and statutory authority with modern situations, per-
sonalities, and needs. While many of these legal rules have
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FAMILY LAW AND PRACTICE 62-2

remained the same—for centuries in some cases—the partici-
pants, which sex must provide support, the professions of either
or both spouses, and their needs—have changed dramatically.
The attorney, in dealing with nondivorce support and nondi-
vorce property rights, thus has the creative task of arguing the
legal applicability of this “old wine in new bottles.”

SYNOPSIS

§ 62.01 Nondivorce Support and Property Rights
[1] Intreduction
[2] Property Rights During Marriage
[a] Common Law Property Rights During Marriage
[b] The “Feme” Sole Estate and Married Women’s Property
Acts

[( The “Feme” Sole Estate
[iil The Married Women’s Property Acts
[c] Tenancy by the Entirety
[d] Common Law Property Rights on the Death of a Spouse
[ Common Law Dower and Curtesy
[ii] Elective Share and Augmented Estate Statutes
[e] The Community Property System
[f] Contractual Agreements Between Husband and Wife
[g] The Uniform Marita! Property Act
[3] Support Rights and Obligations During Marriage
[a] The Common Law Doctrine of Necessaries
[b] Commeon Law Separate Maintenance Actions
[c] Statutory Support Obligations
[l Family Expense Statutes
[ii] Criminal Nonsupport Statutes
[d] Loss of Consortium Actions
[e] Relative Responsibility Statutes
[f] Support Enforcement Remedies
[ URESA and RURESA
[ii] Federal and State Withholding Statutes
§ 62.02 Elements of a Nondivorce Support Action
[1] Valid Marriage Necessary
[2] Proof of Necessity of Support
(Matthew Bender & Co., Inc.) (Rel.16-4/94 Pub.371)
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§ 62.03

§ 62.04

(Matthew Bender & Co., Inc.)

[a]
[b]
]

NONDIVORCE SUPPORT

Ability or Inability of Plaintiff to Support Self
Expenses of Family Unit: The Effect of Dependents

Neglect of Duty by the Defendant or Desertion Without
Cause

[i] Effect of Reconciliation
[ii] Effect of Voluntary Payments

[3] Ability of Defendant to Pay Support
[4] Financial Considerations

[a]
[b]
]
[d]

Income: Actual and Anticipated
Assets

Expenses

Liabilities

[5] Practice Pointers
[6] Presentation of Financial Information

lal
[b]

CHECKLIST: Financial Statements
FORM: Sample Financial Affidavit

Initiating and Defending the Support Petition
[1] Procedure

[2] Jurisdiction and Venue

[3] CHECKLIST: Relevant Factors

[4] Discovery

[5] Preparing and Presenting the Case

[al
[b]
le]
[d]

[e]

fl

Preparing the Party Witness

Obtaining and Preparing Other Evidence
Preparing the Nonparty Witness

Presenting the Case .

[i] Sample Direct Examination of Plaintiff
[ii] Sample Cross-Examination of Plaintiff
[iii] Sample Direct Examination of Defendant
[iv] Sample Cross-Examination of Defendant
Special Considerations

[il Evidentiary Problems

[ii] Timing Problems

[iii] Costs

[iv] Tax Consequences

[v] FORM: Net Disposable Income Analysis

[vi] SAMPLE FORM: Memorandum re: Tax Amalysis
of Support Payments

Defenses

¥

Negotiation and Settlement
[1] Techmigues and Strategies
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[2] Mediation
§ 62.05  Enforcement
[1] Security for Payment
[2] Obtaining Defendant’s Property
[3] Attaching Defendant’s Wages
[4] Civil Contempt
[5] Criminal Nonsupport
§ 62.06 Modification
§ 62.07  Special Support Proceedings
[1] Public Welfare
[2] URESA and RURESA

§ 62.01 Nondivorce Support and Property Rights

[1] Introduction

Until the late 1940s, nondivorce support and property ac-
tions, as opposed to other kinds of matrimonial lawsuits, were
relatively common. Public policy and private morality frowned
on divorce. Laws in most states made it difficult to divorce,
and no-fault divorce was virtually unknown. Spouses who
considered divorce distasteful for moral, religious, or philo-
sophical reasons, or spouses who could not legally prove the
strict fault-based grounds for divorce turned to nondivorce
support and property actions for relief. ‘ '

The liberalization of American divorce laws—where all
states now have enacted some form of “no-fault” divorce—and
the increased public tolerance toward divorced persons resulted
in the social and legal reality that nondivorce support actions”
and nondivorce property actions are not as widely utilized as
they once were.

Nevertheless, there are a number of very important reasons
why a family law practitioner must fully understand and should
consider the legal alternatives of nondivorce support and
property rights instead of divorce:

(1) It remains a strong public policy in the overwhelming

majority of states to promote marriage and to discour-
age divorce unless the parties meet the strict statutory
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(2)

3)

4

(&)

(6)

NONDIVORCE SUPPORT § 62.01[1]

guidelines to dissolve their marriage.! Moreover, even
with a relatively high divorce rate in America, the vast
majority of Americans still marry,2 with approximately
one-half of current marriages being remarriages.® Ac-
cordingly, a family law practitioner must be aware of
the applicable property and support rights of the parties
during their marriage, as well as those property and
support rights upon dissolution of marriage.

One or both of the spouses may wish to work toward
saving their marriage. The spouse who needs support
may not wish to concede that the marriage is unsalvage-
able, or may not wish to provide an “easy out” for the
other spouse.

One or both of the spouses may not believe in absolute
divorce based upon their moral or religious beliefs. In
particular, Roman Catholics may not wish to be
divorced.

A divorce based upon fault grounds, or a no-fault
divorce where fault still plays a role in support obliga-
tions or distribution of marital property, may bring
unwanted publicity or notoriety. A nondivorce support
case may attract less attention.

State nondivorce support and nondivorce property
statutes, applicable rules of court, and state judicial
precedent may confer certain rights and remedies not
available under alimony or equitable distribution stat-
utes on divorce. For example, state nondivorce support
laws may allow retroactive modification, simplified
procedures, speedier adjudication, or less expensive
fees and costs.

Some states provide the assistance of court personnel

in initiating or mediating nondivorce support proceed-
ings. For welfare agencies which desire periodic

-

1 See, e.g., Maynard v. Hill, 125 U.S. 190, 205 (1888); Boddie v. Connecti-
cut, 401 U.S, 371, 376 (1971).

2 See, e.g., 1 H. Clark, Law of Domestic Relations in the United States,
75 (West 2d ed. 1987) (“Notwithstanding these developments, a majority of
Americans still marry in the traditional way and continue o regard marriage
as the most important relationship in their lives.”).

3 1990 U.S. Census Reports.
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reimbursement of sums spent for supporting a poor or
destitute family, a nondivorce support action may be
the only redress available, since the family members
may have neither the standing nor the purpose to
initiate a divorce proceeding.

(7) Because of differing state laws and jurisdictional prob- -

lems, an alimony order in a divorce might not be
available or might be difficult to enforce. A nondivorce
support action in a different forum, or an action for
nondivorce support rather than for alimony, may be
procedurally or substantively easier to obtain.

[2] Property Rights During Marriage
[a] Common Law Property Rights During Marriage

Under the early common law, a married woman was under
severe economic disabilities not shared by her husband. Upon
marriage, her personal property acquired prior to or during the
marriage became the property of her husband, and a married
woman’s real property also belonged to her husband during the
marriage. The legal rationale for this economic disability on
the part of the wife was that upon marriage, a husband and wife
became “one” under a “unity of person” doctrine, and the
husband was the “one” acting as the “guardian” for his wife.4
Subsequent legislation in all states, however, has now amelio-
rated this harsh common law rule.s

The common law also generally regarded any services ren-
dered by one spouse to the other as either obligatory or gratu-
itous. Spousal services therefore generally did not entitle that
spouse to any rights in the property of the spouse benefiting
from those services.¢ However, this general rule was a rebutta-
ble presumption that could be overcome by factual evidence
showing that such spousal services rendered were not intended
to be gratuitous.” Thus, a spouse was permitted to prove that

4 See, e.g., 1 Blackstone, Commentaries of the Law of England, 445 (J.B.
Lippincott 3d ed. 1884); 2 Minor, The Law of Real Property, § 1004 (Michie
2d ed. 1928).

5 See § 62.01[2][b] infra.

6 See, e.g., Eggleston v. Eggleston, 228 N.C. 668, 47 S.E.2d 243 (1948);
Cooper v. Spencer, 218 Va. 541, 238 S.E.2d 805 (1977).

71d.
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