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INTRODUCTION

As long as governments, laws and regulations have ex-
isted, men have sought means to challenge, circumvent and annul
them. Whether honorably or selfishly motivated, only time, the
great revelator, can prove; and few lessons learned serve to
prevent men's thoughts from again straying to these channels
of desire.

To thorouchly exhaust the subject of desire in man to
resist:authority in government would be to re-write mythology |
and add still another labor to the bturdens of Hercules. To do
it completely would involve a lifetime of study, another of
writing, and would necessitate encompassing all Rnowledge of
men, religion, government and life. It 1s not my ambition,
nor_do I feel competent or worthy to begin the work of present=-
ing the;picture so extensively. It 1s my purpose to reveal as
unbiased and objective an account of this desire, or what 1is
now termed Inﬂerposition, as can be obtained from a brief
scanning of such action in United States history.

) The work will not be comprehensive or inclusively de-
talled throughout the tracing, but will be prompted by a sin-
cere interest and a wish to throw direct as opposed to reflect-
ed light upon a much-debated topic. Many of the important
documents will be included in their entirety allowing the reader
to draw his own conclusions and interpretation without

prejudice.



I will acttempt to present the foundation of the ldea
of Interposition in American political thought, the convict-
ions of the founding fathers dpon the subject, and the appeér-
ance of the doctrine in myriad forms throughout this nation's
brief span of existence. Before.reading, three broad questions
may be raised: What is Interposition?; Did 1t ever exist in
our political system as a right?; Doe§ it exist in our theory
of modern U, S, govermment? If éfter reading this paper
Interpositionists and opponents, alike, agree that it has pre-
sented a brief historical and un-bigoted yet informative pic-
ture of the question, my purpose will have been fulfillied.



CHAPTER I
THE ROOTS OF INTERPOSITION

To the advocate of interposition, in the modern era,
an irrefutable and basic precept forms the substructure of -
doctrine., This vague and undefinable foundation is termed
sovereignty, or the rights of States. An attempt at explan-
ation or pin-pointed definition would in itself entail a
carefully vwritten volume and the net result would be equally
as ungratifying as the absence of lnterpretation that prompt-
ed the study. Some terms are beyond exact and agreed upon
meaning tut on such a vagary the Interpositionists have
chosen to construct their doctrine,

As yet it cannot be denied that the forty-elght States
composing this Union maintain a degree of sovereignty, if
only to the extent of dictating the most insignificant of
intra-boundary affairs. A realm of self-autonomy and regulat-
ion appears to exist but is this completely vold of external
encroachment and interpretation? And if a violation occurs
who 1s to Jjudge that such is an infraction on Jjustice and
‘rights when the so-called ﬁsurpant defines usurpation? This
1s the baffling complex that confronts the examiner bﬁ£ when
such judgment is claimed as a duty and right of the State
involved, and positively asserted, it becomes the root of
interposition.”

The resolutions of interposition that have issued from

the legislative assemblies of Virginia, Georgla, South Carolina,
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Alabama,‘and Louisiana, within the last few months.’are a far
cry from bevolutiohary documents in political theory. They
echo loudly of an age of more forceful statesmen and the
odlous terms of mullification and secession and emphasize the
impelling necessity of unearthing evidence of such theory in
the past.

Let us scan for a moment the nature of the problem and
the'perspective needed from which it should be analyzed.
Basically it may be reduced to an inter~dependence of states
for common support and welfare with a corresponding subjection
of authority to the will of a democratic preponderance agreed
upon, This submission of individual autonomy bears with it
a contingent aversion to infringement of rights and an exten-
sioh of the will of the opposition majority.

A simple illustration in physics presents a pilcture
of the United States 1h true PFederal actuallty. Imaglne two
weights labelled States Rights and Nationalyéuthority, re-
spectively, arranged equidistant from a fulcrﬁm on a freely
balancing plane. Sovereignty can‘be visualized as a block
centrally located and capable of sliding by force to either
side of the plane to lnsure balance. bpposed to theory,
however, we have history injected into our physics experiment.
The balance becomes an incli;ed plane with States Rights
thrown high in the air of helplessness and the "Sovereignty®"
block sliding, counter to fﬁfce, toward the National Authority
cemented to the ground of power. The "force" which may be
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termed minority pressure, public opinion, or a dozen other
forms of compulsion has been an omnipresent part of our
govermment system. “hether or not such can encompasé inter-
position must be determined.

Union was far from a novel governmental structure in
Colonlal America but it assumed snow=balling interest and
support és years went by. As a prerequisite to independence
it became a necessity but earlier attempts were prompted by
other motives. "The old New England Confederation, in 1643~
84, between Massachusetts Bay, Plymouth, Connecticut, and
New Haven, for defense against Indians, Dutch and French,
ended without ever having manifested the siightest vigor."
Simiiar examples of a half-hearted wish to band together ﬁere
frequent occurrences but the recridescent individual desires
ever prevalent, made agreement virtually hopeless. "In the
latter half of the seventeenth century Virginia had élliances
with some sister colonies for protection againét Indians;
but there was no call for a general congress until the French
and Indian attack on Schenectady, in 1690 during King Williams
War."z Here we sec a gemine effort toward co-operation.
“Representatives from New York, Connecticut, Massachusetts,

and Plymouth met that year at New Ydrk; letters came from

1 Benjamin E., Andrews, History of the United Stdes
Vol. II. Pe 51.

2 lbid. E 3 pﬂsl
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Virginia, Maryland and Rhode Island. But no permanent union
was proposed here, nor at any of the similar meetings, seven
at least, which occurred between 1690 and 1750.“3

A notable attempt; however, was the Albaﬁy Convention-
"On the instance of the Board of Trade, a congress of delegates
elected by the assemblies of seven colonles met at Albany
in June 1754, After declaring a colonial union !absolutely
necessary for their preservation,' the Congress adopted a
plan drafted by Benjamin F‘ranklin."4 Known as the Albany
Plan of Unibn 1t failled of adoption desplte its, in many ways,
admirable features and the support of far-sighted statesmen.
Direct fallure can be traced to personal pride, ambltion,
petty bickering and a determined desire to remain aloof and
individual in governmental affalrs.

Such united or cooperative actlon gave lucid preview
of far greater achievements in Jolint undertakings and inter=-
course. This pellucidity possessed by the modern student was
not foreign to the political thinker of Franklin's era.
Opposition was as heated and fervent for channellzed
1ndividuaiism in coloniel affairs as expressed by States
Righters today. This does not'mean severance with England.
England's position was in the maln respected and thoughts of

3 Ibid., p.s2

4 Morison and Commager, The Growth of the Americen

Re‘ublic, Vol. I, ppe 131~32,
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breaking allegiance and declaring independence vere far from
the minds of moste "Even after English oppression and the
diligent agency of committees of correspondence had brought
union, and delegates from the colonies had met again and again
in Congress, the thought of breaking away from the mother-
land was strange to the minds of nearly all.'"5

The movement or undercurrent propelling itself toward
freedom from England's domination at first feared the use,
in open conversation, of the word “independence." In many
regions it was as despised as the Stamp Act and steadfastly
denounced by men who later became some of the leaders in the
fight for freecdom. Here 1s presented that intangible yet
ever-present desire to throvw off the rule of another. To
cast aside the yoke of oppression and rule by what it thought
to be a selfish and biased majority. In numbers and wealth
lay strength tut to amass such bulk meant alliances, compacts
or union all measures certain to reduce sovereignty and in-
crease reéponsibility. This the colonists were loath to do
hence establishing themselves as the predecessors of states
rights advocates in America.

Further probing into the attempts and experiments of

the early colonists would prove expansive but hardly more

Andrevws, op. cit., pe. 53.
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1lluminating. We are concerned with interposition under the
Constitution of the United States and the documents immediately
preceding and most closely allied with it. It has been
evidenced, hovever, by this brief look at colonial thought
that the ideas did not change or have not changed entirely.
Men desire thelr will to be felt and only application and
curbing have been altersd through the centuries.

On June 7, 1776, Richard Henry Lee, of Virginia, rose
in Congress, and in obedlence to the command of his State,
moved a rasolution:

That these united colonies are, and of right ought to
be, free independent states; that they are absolved from
all alleglance to the British Crown, and that all p6tlitical
conncction between them and the state of Great Britein is,
and ought to be, totally dlssolved. ,

That it 1s expedient forthwith to take the most effecte
ual measures for forming forelgn alliances; and

That a plan of confederation be prepared and transmitted

to the respegtive colonies for thelr consideration end
approbation.

Congress appointed a committee to formulate and present
a formal declaration stating the purpose and reasons for the
independence movement., Chosen to perform this task were:
Thomas Jefferson, John Adams, Benjamin Franklin, Roger Sherman
and Robert Livingston, all able and deep-thinking statesmen.,
From the efforts of these men led by the brilliant Thomas

Jefferson came the Declaration of Independence.

6 David S. Muzzey, A _History of Our Country, p. 134.
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"~ Unaninity was far from the keynote and South Carolina,
New York, New Jersey, Pennsylvania and Maryland gave evidence
that an unblemished vote of approval might be difficult.
However on "July 24, after further long debate, participated
in by John Adams. Dickinson, Wilson, and many other of the
ablest men in Congress, not all, even now, favorable to the
measure, the famous Declaration of Independence was adopted
by vote of all the colonles but New York, whose representatives
abstained frgm voting for lack of sufficiently definite in-
structions.*

The Declaration of Indepgndence was almost wholly the
work of Thomas Jefferson but much of the wording can bs found
in earlief docunents, Under the First Colonial Congress,
‘October 7, 1765 the Declaration of Fights and Crievances by
John Cruger and An Address to the Xing by R. R. Livingston
were adopt:ed.8 More especlally the Declaration of Colonial
Bights of the Second Continental Congress in 1775 resolved

that they were entitled to "life liberty, and propertyeceecss

rights liberties and 1mmuniéies.....and a free and exclusive

power of legislation in their seversl provincial legislatures.“
Throughout 1ts text the Declaration of Independence

manifests the driving motivation that founded a new nation

and provided mortar for the joints of political theorles to

thls day. In its second paragraph we deserve the concise

7 . |
Andrews, op. Cite, P+ 61
8

Malcolm Townsend, UsSe., P 179
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and forthright philosophy that made this Declaration memorable.

We hold these truths to be self-evident:-That all
men are created equal; that they are endowed by their
Creator with certain unalienable rights; that among these
are life, liberty, and the pursuit of happiness. That,
to secure these rights, governments are instituted among
men, deriving their Just powers from the consent of the
governed; that, whenever any form of government becomes
destructive to those ends, it is the right of the people
to alter or to abolish it, and to institute a new govern-
ment, laying its foundation on such principles, and organ=-
izing its povers in such form, as to them shall seem most
likely to effect their safety and happiness. Prudence,
indeed, will dictate, that governments long established
should not be changed for light and transient causes;
and sccordingly all experience hath shown that mankind
are more disposed to suffer while evils are sufferable,
than to right themselves by abolishing the forms to which
they are accustomed. But when a long traln of abuses and
usurpations, pursuing invariably the same object, evinces
a design to reduce them under absolute despotism, it is
their right, it is their duty, to throw off such govern-
ment, and to provide new guards for their fubture security.

From that paragraph interpositionists of a later date gleaned
valuable fuel for thelr argumentlive {ires. '‘hen governments
faill to perform the functions they were established for,

W it 1s the right of the people to alter or abolish it al=-
together, and to instituté nevw governuent." Jefferson re=-
nounced the idea that such a notion would iead to anarchy by
saying, "all experience hath shown that mankind are more
disposed‘to suffey while evlils are sulfferable, than to right
them by abolishing the forms to which they are accustcﬁed,“g

The resolute doctrine promaigated by the revolutioné

9
Morison and Commager, obe ite, ppe 196-7.
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aries in July of‘1776 severed formal ties with Great Britailn,
plunged the colonles into war and 1mplénted the idea of
sovereignty deep in the minds_of colonial statesmeniyet it
did not portray feelings in unanumous actuality. snarchy
threateﬂed and most of the coloniés adopted constltutions,
all pulling every way in the‘traces of goveramental theory,
except in unison. "The sole momentous novelty was that every
one of the .nev conséitutions proceeded upon the.theory of
popular sovereignty. The new governments derived their |
authority solely and directly from the people. And this
authority, too, was not'surrendered to the government. hat
sinply « and this only in part - Iintrusted to it as the temp-
orary agent of the soverelgn people, who igpained throughout |
the excluslve source of political power."

State constitutlons were adopted on the following

datess

New Hampshire (1) 6 January 1776
" South Carolina (1) 26 Marcin 1776
Virginia 29 June 1776

New Jersey g July 1776
Delaware 22 August 1776
Pennsylvania £8 September 1776
Maryland 11 November 1776
North Carolina 18 December 1776

eorgle 5 February 1777

ew York 20 April 1717
Vermont 8 July 171
South Carolina (2) 13 March 1778
Massazhusetts 15 June 1780

New Hampshire (2) 13 June 1784

10

Andrews, op. cit., p. 66
11 Morison and Ccmmager, ODe €it., pe 232
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Decentralization and State sovereignty were at the
gpex in American history at this time. Never again, as in
this period, would the states possess such unlimited freedom
of government,

The drastic need for union, cooperation and a revision
of political institutions was demanding recognition and in=-
telligent people on all sides began to search, question and
formulate possible plans of agreement. Democracy was the
foundation point for most of their plans and representation
and separation of powers were interwoven throughout.

To present some remedy to the problem of loose and
vacillating relations it was proposed that s confederation
be formed. A committece of one representative of each state
was created and on July 12,’1776 presented a plan of Articles
of Confederation and Perpetual Unlon framed by John Dickinson.
After adoptlon by Congress ln November, 1777 they were sube-
mitted to the States. Dilffering little {rom contemporary
undertakingé the states of the 18th. ceniury were lethargic
and dilatory 1n thelr acceptance but by spring of 1779 all
nad given their approval except Maryland. Upon the accession
of the latter on March 1, 1781 the articles went into lmmed=
late effect.

The Artlcles of Confederation were a twenty~league
step 1n the direction of union as known undar the Constitution
but they contalned many of the features that lend omnipotence

to State governments and fragility to the central structure,
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Interposition could not be argued, there was no debate.

"Each state retained its sovereignty, freedom and indepen=-
dence which had not been delegated.® This was an internation-
gl compact not a unlon welded with the flux of "one nation
indivisible" a "Unlted States® eitizenry. These people were
Virginians, Pennsylvanlans and Carolinians first and dlsagree-
ment could easlly lead to mullificatlion or withdrawal and a
civil war would have been doubtful.

Article III stated-

The sald states hereby severally enter into a firm
league of friendship with each other, for their common
defence, the security of their liberties, and their
mutual and general welfare, binding themselves to assist
each other, sgainst all force offered to, or attacks
made upon them, or any of them, on account of religion,
sovereignty, trade or any other pretence whatever.

A more adamant resoltition is presented in Article XIII-

Every state shall abide by the determinations of the
united states in congress assembled, on ail questions
which by thls confederation is submitted to them. And
the Articles of this confederation shall be inviolably
observed by every state, and the union shall be perpetual;
nor shall any elteration at auy time hereafter e made
in any of them; unless such alteratlon de agreed to in
a congress of the united states, and be afterwards con=-
firmed by the leglslatures of every state,

Such breadth and scope did not clearly state where the
systen of federalism intimated really laf. Legal minds had
an eternal ticket to a fleld day and the usurpation of power,
as defined by some, could he as common as the assumption of
office. Such a framework was inadequate and even confederation
backers were clamoring for revision of the Articles or complete

change, Alding tn the breakdown of the confederation was the



1=
readily apparent fallure of the system to aid or better
economic conditions but only seeming to worsen them.
Coursing throughout was that independent feeling of bowing
to no one. Americans have always been typlcally law-ablding
and in fact function most smoothly under written documents,
tut they never swallow manifestations of power upon them with-
out an utterance either great or small. As recognized espec-
ially at this period of our history each man who consldered
himself a citlzen possessed reason, self-govermment and init-
iative and loathed the thought of outside domination or curt- :
ailment of his right to express them.

To settle a long~disputed question of,interstate
commerce a commission representing all of thé states was
proposed and accepted by a large majority. "Thus originated
the Ahnapolis Convention of 1786. Nine Statés appointed del-
egates; all but Connecticut, Maryland, and the two Carolinss;
but of the nine only Virginia, Delaware, Pennsylvania, New
Jersey, and Nevw York actually sent them. As the powers granted
the commissioners presupposed'a‘deputation from each of the
States, those present, after mature deliberation, deemed it
inadvisable to proceed, drawing up instead an urgent address
to the Stateizto take 'speed measures!' for another fuller

convention.® Madison and Hamilton attended the Annapolis

12 Andrevs, op. ¢it., p. 182
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Convention and provided the prime impetus in recommending
a convention.

With the cries of Shay's rebellion and the impossible
Potomac river settlement reverbverating in their ears-the
Congress of the Confederation injected the first trickle of
vitalizing national elixir into the flabby federal creature.'
On February 21, 1787 they asked the states to send represent-
atives to a convention in Philadelphla on 14 May, 1ts express

purpose being to revise the Articles of Confederation.



CHAPTER II

THE CONSTITUTION,

The wheels were turning, the country was governmentally |
111, and the Constitutional Convention of 1787 met to find

relief,

They thoroughly realized, from their experience, that
they must find and establish a firm and united government,
with adequate power of selfe-support, and especlally that
they must devise some method of settling disputes between
the Stateg, if there was to be peace on the Americsn
continent, The “Spectre of turmoil® was before them in
all their debates on the Constitution. It is because
they found the remedy in a new form of government, having
real legislative and executive power, and having also &
permanent judicial tribunal with compulsory Jurisdiction
over sovereign States, that their igtion can never be too
often impressed upon men of today.

They could not Jjust find the suitable government as an academic
study 1n political science as Andrew C., McLaughlin has written:

Supposing that the cleverest adjJustment of powers,
the most accurate assigmment of authority was at last
discovered, vhat security could there be that the states
would regard the system, play their parts, and abide by
their obligations? Could any method be found for making
certain the power of the central authority ‘¢ perform
the duties bestowed upon it? Could this be done without
destroying the states as political entitlies or reducing
them to mere districts? That was a question that might
well have confused the clearest brain of the time; no more
delicate and intricate problem in practical politics and
state craft ever confronted a thinking people. If a
system could be found which dld not involve the destruction
of the states, which preserved an equitable distribution
of authority between the centre and the parts, the great
problem imperial organization had found a solution. If

13 Samuel Bunford; Secession and Constitutional Liberty,
Pe 15,
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this could be done, America would make one of the great-

est contributions ever madelZy a nation to the theory

and practice of government.
The Convention was met and with the possible exception of
John Jay, John Adams and Thomas Jefferson no more complete
group of competent statesmen could be found in Americe.
Despite thelr background and depth of perception, however,
they represented States with widely divergent schools of
thought. .

In 1776, "Connecticut, in its statute édopting a dec~
laration of rights and privileges, declared itself a Republic,
vhich shall forever be and rewain a free, sovereign and
independent State.“ls'Virginia statesmen *had no desire to
form a loose confederation, Their Nationalistic outlook
would startle even the most imaginative Americans of the
present day. They visioned a continental nation, exercising
complete, unrestricted sovereignty, with the states reduced
to the administrative dlistricts which De Tocqueville afterward
insisted was their proper function.”lﬁ

Staunch Massachusetts despite the efforts of some of
its statesmén, was still the state that in its Constitﬁtion

of 1780 declared itself ‘'a free, sovereign and independent body

14 Confederation and Constitution, (Harpers, 1905) pp.l76-
77., cited by Morison and Commager, p. 27%,

15 Charles Warren, Ibhe Supreme Court and the Soverelgn

States, pe 3

16 purton J. Hendrick, Dulwark of the Republic, p. X,
Introduction.
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politic or state by the name of the Commonwealth of Mass-
achusetts.' "Samuel Adams had written of the Republic of
Massachusetts Bay."17

Rhode Island rerused to attend at all and New Jersey
seemed bound and determined to strengthen the Articles of
Confederatlion and promote equality or accept nothing.

"The delegates from North Carolina wrote home: 'A very
large field presents to our view, without a single straight
or eligible road that has been trodden by the feet of natlons.
An union of sovereign States, preserving their civil liberties
and connected together by such tyes as to preserve permanent
and effective governments, 1ls a system not descrived; it is a
circumstance that has not occurred in the history of men; if
we shall be so fortunate as to find this description, our time

18
will have been well spent."

Charles Pinckney of South Carolina presented his plan
of govermment and his colleague Plerce Butler said that he
considered the interests of the Southera and Eastern'States
as different as those of RusSiqh and Turkey.

Public opinion raged violently pro and con as the
convention got under way; Everyone voiced his ideas and

criticism helpful and derogatory was vehement and plentiful.

17 Warren, op.cit., p«3, quoted from Warren-Adams Letters,
Massachusetts Historical Society Collection (1917). Adams to
James Warren, August 17,1776; Massachusetts Centinal, April 2,1785.

18 Ibid., p.21, cited from North Carolina Delegates to
Governor Caswell, June 14, 1787, Farrand, III, p.96
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"A contemporary Massachusetts writer, antifederalist
in politics, charged the Convention with being composed of
tadvocates of“the British system,' and that 'the political
maneuvers of some of them have always sunk in the vortex of
private interest; ahd that the lmmense wealth of others has
get them above all prin.ciple'.“19
Another wrote~ |

#"The presgsent Convention i1s happlly composed of men

-

who are qualified from education, experience and profession

for the great tusiness assigned to them. These gentlemen are,‘
assembled at a most fortunate periods.... with a variety of
experiments before them of feebleness, tyranny and 1icentious-
ness of our American forms of government, Under such cir-

- cumstances it will not be difficult for them to frame a Federal
Constitution that will suit our country.“zo As the conventlon
progressed the Virginia plan slowly emerged as the framework
upon which the Constitution was to be based. Ironically today
in 1ts entirety 1t would have founded a nationsai government sec-
ond to n§ administration in the last score of years. “"Those Who
look with dismay upon a Supreme Court deciding the coﬁstitutionr

ality of laws should keep in mind the even more extensive powers

entrusted to the Judiciary by the *Virginia plant,

19
20

Bunford, ope cit., pe 17

Warren, op. cit., pe 22
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This established a so-called Council of Revision not unlike
that exercised in Colonial times by the Privy Council of
England., This Council of Revision, composed of the Executive
and 'a convenient number of‘the national Judiciary,' was to
examine all laws passed by the national legislature, as vell
as those of the several states. 0On all such measures it was
to possess the veto power. But keep in mind an all-important
fact: this veto was to be not a judicial, but a political
prerogative; 1t was to be utllized for deciding not the con-
stituticnality of laws, but thelr desirability as public
policy. Thus the Supreme Court was to have two opportunities
to set aside acts of Congress: f£irst as part of the €ouncil of
Revision, and secondly in 1ts capacity ss a Jjudicial body,
passing on constitutional questions.“gl |

Against such proposals opposiéion.was so determined
that they were either dropped or rejected by vote. "The Con=-
vention became the. scene of determined dissension; and it
seemed impossible that the divergent views of the large and
the small States, orf of New England, the Middle States and
the South or of the commercial and‘ggricultural classes could
ever be reconciled or compromised.® A typlcal reflection on
the activity was that of Alexander S. Martin writing to CGovernor
Caswell of North Carolina, "it is no small task tg bring to

a conclusion the great objects of a United Goverdﬁént,'viewed

2l Hendrick, gg,'ggg., pe XII Introduction

28 Warren, op. cit., pp. 24-5
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in different points by thirteen ipdependent soverelgntleg.®
By utilizing their superlor voting power the larger
States finally succeeded in overriding Patterson's New Jersey
plan and that of the Virginians needed only revision enough
to appease the smaller states to succeed in adoption. Hamilton
with his plan of complete consolidation with life-time president
" and senators was pushed into obscurity and the large states
came hali-way to meet the small ones. The Connecticut or
- Great Compromise appeared to be most acceptable to all and
upon this basis was readled for vote. On September 17, 1787
the Constitution, having been WorkedAon for sixteen veeks,
polished up by Gouvernor Morris and readied for vote pro=-
mulgation was signed by all but three of the representatives
of twelve states. Abstalning were Elbridge Gerry of Massachusetts
who feared a e¢ivil war, George Mason of Virginia who was sure
they would set up a monarchy, some parts being dangerous, and
Edmund J. Randolph, slso of Virginla, who objJected to the pow-
ers conferred on Presldent and Senate and deficient boundaries
between State and natlonal authority. Here is evidenced more
bronze for the casting of a States Right bell that has rung
throughout our history.
The Convention was over yet the most crucisl part of

the ordeal lay ahead, Ratification by nine states was necessary

25 Ibid., p. 22, Letter from Martin to Caswell, July 27,
1787, quoted from Farrand, Vol. III, p. 64.
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for adoption and all realized thé length of the rugged road
to 1ts establishment as our fundamental document. Vashington
wrote, "Should the States relect this excellent Constitution,
the probabllity is an opportunity will never offer to cancel
another~ the next will be drawn in blood." w

‘The representative from Pennsylvanis, Jemes /ilson,
seld in a Philadelphia Convention, “"Now is accomplished vwhat
the great mind of Henry IV had in contemplation -~ a system of
government for large and respectable dominions united and bound
together in peace, under a superintending heed by which all
their differences may be accommcdated without destruction.
of the human~raceg"25

‘Tiny Delawaie led the way, ratifying by a unanimous
vote on December 7, 1787, Pennsylvania, New Jersey, Georgisa
and Connecticut soon followed. Acceptance dild not come so
easily in some of the other states, however, 1788 found sevare
struggles being waged; Massachugetts; New York and Virginia
all secured retification with less than a ten vote margin.
By the end of Juneknine states had ratifiled and the Constitution
went into effect. Only North Carolina and Rhode Island
refrained from nodding affirmatively but on November 21,1789
the former voted acceptance. Finally after much haggling and

an accusation of foul play Thode Island voted for a convention

24 1p1d., pe 28.

25 Ibid., p. 32, from Elliot's Debates, II, 527-58,
December 11, 1787. '
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"This was called as soon as possible, and on May 29, 1790,
Rhode Islang, too, at the elventh hour, made the Nationsl
Constitution her swn.'Not only had & more perfect Union been
26
formed at last, ut it included all the 01d Thirteen States.“

It was done, a rugged and flexible instrument of
governmenh for the United States of America had been forged
in the fiery furnaces of trial and war to endure for centuries,
As Count Alexis de Tocqueville sald: |

It i3 nev in the history of soclety to see a great

people turn & calm and scrutinizing eye upon itself when
apprised that the wheels of its government are stopped;

-to see it carefully exemine the extent of the evil and
patiently walt two whole years until a remedy is discovered,
to which it voluntarily submits'whithggx its costing a

tear or a drop of blood from mankind.

The Constitution was in effect but the "Constitution
was ratified not by the people of America in thelr collective
capacity- not by a nation composed of pebple in a mass,
physically residing within the boundaries of States, tut by
the people of each State as a separate soverelgnty.”

As the brilliant statesmen and soon to be President/James
Madison said: *Who are the parties to 1t. The people. Not
the people as composing one great ggdy, but the people as

compesing thirteen sovereignties.!

26 Andrews, QD. Q,_S_._E- s Pe 193,
21 Muzzeyg 0D« S.Lt..' s Po 179.
28 Warren, obD. 2}_&- sy Do 3B

29 Ib;du’ Pe 34«
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Never forget the feeling hehind its passage and the
dimimitive margin of affirmation in New York, Virginia and
Massachusetts, Acceptance was fzr from unanimous and
washington.wasrmovea to write to Lafnoyette about the convention
that 1t appeared 'little short of a miracle that the delegates
from so many different States should unite ir forming a system
of National Government.' Charles Turner said in the Massachusetts
Conventlon, in February, 1788: ’Cénsidering the gfeat diversity
of local interests, views and hablts- Considering'the unparallel~
ed variety of sentiments among the citizens of the U.S, = I

despair of obtaining a more perfect Constitution than this
30
at present,!

Many of the States presented a determined declaration
that their rights were real and not to be tampered with.
Those of Massachusetts, Maryland, South Carolina, New Hampshire,
New York and Pennsylvania follows |

Massachusetts: TFipst. That it be explicitly declared
that all powers not expressly delegated by the aforesaid
Coastitution ave reserved to the several States, to be
by them exercised. :

~ Maryland: First. That each State in the Union shall
respectively retain every pover, jurisdlctlon, and right,
which is not by this Constitution delegated to the Congress
of the Unlted States, or to the departments of the federal
govermment. That those clauses which declare that Congress
shall not exercise certain powers de not interpreted, .
in any manner whatsoever, to extend the powers of Congress;
bat that they may be construed elther as making exceptions

30 yarpen, ope gltes Do 129
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to the specified povers where this shall he the case, or
otherwise, as lnserted merely for greater cautlion.

South Carolinas That no section or paragraph of the
sald Constitution werrants & construction that the States
do not retain every power not expressly relinquished

by them end vested ia the General Government of the Union. -

New Hampshire: That it be explicitly declared that
all powers not expressly and particularly delegated by
the aforesald Constitution are reserved *n the several
States, to be by them exercised.

New York: That every power, jurisdiction and right
which 1s not by the szid Constituticn clearly delegated
to the Congress of the United States or the departments
of the Government thereof, remains to the People of the
several Steates, or to thelr respective State Governments
to whom they may have granted the same; and that those
clauges in the sald Constitution which declare that Congress
shall have or exercise certain powers do not imply that
Congress 1s entitled to any powers not given by the said
Constitution; tut such clmuses are to be construed either
as exceptions to certain specified powers, or as lnserted
merely for greater cautlon.

Pennsylvania (minority): That Congress shall not exer=-
clse any powers whatever, but such as are expressly given
to that body by the Constitution of the United StateSeeess
but all the rights of soverelgnty, which are not by the
sald Constitution expressly and plainly vested in the
Congress, shall be deemed to remain with and shall be
exercised by the several States in the Unlon, according
to thelr respective Constitutions.Sl

This ®"great diversity of local 1ntere$ts, views and
habits® and the *unparalleled variety of sentiments" were not
to be éoon unifiéd as our present situation evidences. Tempers

were not easily assuaged and differences sought outlets.

31 Edward Payson Powell, Nullificstion and Secession in
the U.S., ppe 110-1l1l




24

Exemplary of the disturbed feeling and inabllity to immediately
£ind common ground of Jurisdlction 1s represented by Ehe
Chisholm v, Georgié, 2 U.,8. (2 Dallas) 419, case in which
suit waé brought hy'an inaividual ageinst points broughtvaut
by the Justices and the Attorney CGeneral in their argunments
provided objects for reflection in debates and theorles of
the futurs. To illustrate this, representative statements
have been inecluded, |

Randclph; Attorney Gengral of the United States, for
the Plaintiff, 17923 |

In specific terms the Constitution announceé to the.
world the probability, but certainly the apprehension,
that States may injure indlviduals in thelr property, their
liberty, and thelr lives; may oppress sister States;
and may act 1n derogatlion of the general sovereigniye

Are States then to enjoy the high provilege of acting
thus eminently wrong without control; or does & remedy
axist? The love of morality would lead us to wish that
some check should be found; if the evil, which flows from
it, be not too great for the good contemplated. Govermment
itself would be useless, if a pleasure to obey or transgress
with impunity should be substituted in the nlace of n
sanction to its laws.

I acknowledge a2nd shall always contend, that the States
are sovereigaties. But with the free will arising from
absolute independence, they might combine in Government
for their own happiness. ,

Nor will these sentiments be weakened by the want of
a special provision in the Constitution for an execution;
sinc€s it is so provided iA no case, not even where States
are in 1litigation. What if a State is resolved to oppose

the execution?

Rather, let me hops and pray, that not a single star
in the American Constellation will ever suffer 1its lustre
to be diminished by hostility against the sentence of a
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Court, which itself has adopteds But that any State should
refuse to conform to a solemn determination of the Supreme

Court of the Union, is ilmpossible, until she sheli abandon

her love of peace, fildelity to compact and character.

Justice Iredell, arplying the Conventional Law of
Nations, disagreed with Attorncy General Rendolph~ This
Court is to be (as I consider it) the organ of the Con-
stitution and the lav, not of the Constitution only, in
respect to the manner of 1its proceeding, we must receive
our directions from the Leglslature in thig particular,
and have no right to constitute ourselves an officina
brevium, cor take any other method of doing what the
Constitution has chosen (and, in my opinion) with the
most perfect propriety, shouid b2 done in another manner.

Every State 1n the Union in every linstance where its
soverelgnty has not been delegated to the United States
I consider to be as completely soverelgn, as the United
States are in respect to the powers surrendered. The
United States are soverelgn as to 81l the powora of Gov=
ernment actually surrendered: FEach State in the Union
is soverelgn as to all the povers reserved.s It must
necessarily be so, because the United States have no clainm
to any authority mut such as the States have surrandered
to them: Of course the part not surrendered must remain
as it did bhefore,

Nothing but express words, or an insurmountable implice-
ation would zuthorize the deduction of so high"a power.

The helm of the young state vessel fell to the Federallst
Party and they skillfully began to gulde it through the surf
of destiny. Opposing the Federalists as crew of this national
ship were the anti-Federallsts or Republicans. A description
of the deadly riff and threatening attitude ofkthe two factions
18 admirably portrayed bty Burton J. Hendrick in his Bulwark

of the Republic:

The dissensions between these two armies- Federalists:
and Republicans~ was one of the chief stralns on the
Constitution in its early, formative years, At times
thelr differences seemcd likely to wreck the whole structure,
Even as early as the election of 1792, the South made a
threat similar to that of 1860: if the Federalists gained
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a majority in Congress, she would secede. The frequency
with which this word "secession" avpeared in Congress and
on the hustings appals s contemporary observer. It was

a word that had no terrors for our ancestors. In fact

it vas a favorlte ergument in debate. Vhenever a particular
section disliked a legislative proposal, the chronic threat
~was forthecoming that, if it passed, secession vould follow-
or "scission® as Jefferson gsometimes called it. One would
think that the early United States resembled one of those
primitive blological organisms in which division and sube
division are natural processes.  If Hamilton’s funding

bill should be passed,; the South would depart and disrupt

the Constltution., If the Tederal Government assumed
state debts, Virginia would leave the Union; if the
Tederal Government did not assume them New England would
set up for itself, If the Federal Government should find
its Capltal on the Potonac, the North would secede; if on
the Delaware or Susquehanna,- or, most odiously of gll,
on tho Hudson,~ the Southern States would abandon the

national csuse. If Jay's Treaty became law, the Republicans

threatened to pronounce the Constitutlion at an end; the
D orkars® £o case that Bront Ehapber adrift.ag o oo tRe
' In 1794 robellion broke out in western Pennsylvania
and marked the work of forelgn powers to disrupt the unity
and solldarity ol the young nation, hoping at a later date to
swallow up bhits of its tgrrihory and perhaps agaln bring it
under‘subjection. Fortuﬁﬂtely the passase of Jay's Treaty
and tﬁe alert and determined efforts of Washington and his
supporﬁers.preventea dlsruption of unity aad the possible
secesslon of the Hest.
Actual denial did\not formally come until 1798 when
under the suihorship and guldance of John Tayvlor, Thomas

Jefferson, and Jemes Madlson, a tidal wave of resistance

A—

o2 Hendrick, obn. cit., p.110
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was laarnched against the introduction of the Allen znd Sedition
Actse. John Taylor was immediately assured that the secession
of Virginia and North Carolinn was the only course and eclamored
loudly in faveor of such a move against the heteful rale of
an autocracy.

In an ettempt to inecresse the solidarity and position
of their nart the Federalists'passed thege laws repulating
immigration, deportation and sedition to wesken the Republicans.
The result was s deathablow to the Federalists and the producte
ion of a series of resolutions regarded as hasic in the school

of thought on interposition.



CHAPTER IIIX
THE VIRGINIA-KENTUCKY RESOLUTIONS OF 1798-1799
Jefferson and Madison prepared the resolutions to be
introduced into the legislatures of Kentucky and Virginia
~attesting the right of states to "interpose their authority*
when the central government overstepped its bounds} On
November 16, 1798 the First Kentucky Resolution was promul-
gated as follovws with those resolutions II-VIII deleted és
applying only to the Alien and Sedition Acts:
I. Resolved, that the several Statés composing the
United States of Amerilca are not united on the principle
of unlimited submission to their General Government;

but that by compact under the style and title of a Con-
stitution for the United States and of amendments thereto,

they constituted a general government for special purposes,

delegated to that government certain definite powers,
reserving each State to itself, the residuary mass of
right to thelr own self-Government; and that whensoever
the General Government assumes undelegated powers, its
acts are unsuthorative, void, and of no force:

That to this compact each State acceded as a State,
and is an integral party, its co-States forming as to it-
self, the other party:i

That the Government created by this compact was not
made the exclusive or final judge of the extent of the.
powers delegated to itself, since that would have made
its discretion, and not the Constitution, the measure of
its powers but that as in all other cases of compact among
parties having no common judge, each party has an equal
right to judge for itself, as well of infractions as of
the mode and measure of redressSeccecece

IX. Resolved, 1ast1y, that the Governor of this Common-
wealth be, and is hereby authorized and requested, to
comminicate the preceding Resolutions to the Leglslatures

of the 8everal States, to assure them that this Commonwealth

considers Unicn for specified Netional Purposes, and
particularly for those specified in their late Federal

Compact, to be friendly to the peace, happiness, and
prosperity or all the States: that falithful to the compact,
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according to the plsin intent and meaning in which it

was understood and acceded to by the several parties;

it 1s sincerely anxious for its preservation; that 1t

does also belleve, that to take from the Gtates all the
powers of self-Government, and transfer them to a general
and consolidated Government, without regard to the special
delegations and reservations solemnly agreed to in that
compact, 1s not for the peace, happiness or prosperity

of these States:

And therefore, this Commonwealth is determined, as
it doubts not 1its co-States are, to sutmit to undelegated
and consequently unlimited powers in no man or body of
men on earth:

That 1f the acts before specified should stand, these
conclusions would flow from them: that the General
Covernment may place any act they think proper on the
list of crimes and punish it themselves, whether enumerated
or not enumerated by the Constitution as cognizable by
them; that they may transfer its cognizance to the President
or any other person, who may himself be the accuser, counsel,
Judge, and Jjury, whose susplcions may be the evidence,
his order the sentence, his officer the executioner, and
his breast the sole record of the transaction: that a
very numerous and valuable description of the lnhablitants
of these States, being by this precedent reduced as out-
> laws, to the absolute dominion of one man, and the barrier
of the Constitution thus swept away from us all, no rempart
now remains agalnst the passions and the powers of a
majority of Congress, to protect from a like exportation
or other grilevous punishment the minority of the same
body, the Leglslature, Judges, Governors, and Counselors
of the States, nor their other peaceable inhabitants who
may venture to reclalm the constitutional rights and
liberties of the State and people, or who for other causes,
good or bad, may be obnoxious to the views or be thought
dangerous to his or their elections or other interests,
public or personal:

That these and successive acts of the same character,
unless arrested on the threshold, may tend to drive these
States into revolutlon and blood, and will furnish new
- calumnies against Republican Governments, and new
pretexts for those who wish to be believed, that man can-
‘not be governed tut by a rod of iron:

That it would be a dangerous delusion were a confidence
in the men of our choice to silence our fears for the
safety of our rights: that confidence 1s everywhere
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the parent of despotisms {free governmsnt 1g founded in
Jenlousy and not in confidence which prescribes limited
Constitutions to blnd down those whom wa are obliged to
trust with povers that our Constitution has accordingly
fixzed the 1iomits to which snd no further cur coenfidsance
may goj and let the honest advocate of confidence read the
Alien and Sedition Acts, and say if the Constitution |
has not been wise in £ixing the limits to the government
1t created, and whether we should be wlse in destroying
those limits?

Let him say what the government is Af it be not a tyranny,
which the men of our choice have conferred on the Fresident,
and the Fresldent of our cholce has gssented to and accepted
over the frlendly strangers, to whom the mild spirlt if
our country and 1ts laws had pledged hospitallty and pro=-
tection: that the men of ovr choice have meore regpected
the bare suspicions of the President than the solid rights
of innocence, the c¢laims of Jjustification, the sacred
gorgg of truth, and the forms and substance of law and

ugtice

In questilons of pbwar, then, let no more be heard of
confidence in man, but bind him down from mischief by the
chalns of the Constitution.

That this Commonwealth does therefore call on ib co-
States for an expression of their sentiments on the
ects concerning Allens, and for the punishment of certain
crimes heraein hefore specified, plainly declaring whether
ghese %%ts are, o are not authorized by the Federal
olnpac

"~ That they will concur with this Cemmonvealth in con~
sldering the said acts as so palpably agalinst the Con=
stitution as to amount to an undlsgulsed declaration,
that the Compact is not meant to be the measure of the
povers of the General Government, but that it will proceed
in the exercise over these States of all powers whatsoever:

That they will view this as seizing the rights of ths
States and consolidating them in the hands of the General
Government with a power assumed to bind the States (not
in cases made Federal) but 1n all cases whatsocever, hy
laws made, not with their consent, but by others against
their consent:

Thet this would be to surrender the form of Government
we have chosen, and live under one deriving its povers
from its own will, and not from our authority; and that
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the co=-States, recurring to their natural right, in cases
not made Federsl, will concur in declaring these acts

void ané of no forece, and will each unite with this Common-
wealth in regqesting.their repeal ot the next session

of Congress,d9 ‘

Shortly after on December 21, 1798 the General Assembly
of Virginia voted approval of the Virginia Resolution.

Resolved, that the CGenersl Assembly of Virginis doth
unequivocally express a firm resolution to maintain and
defend the Constitution of the United States, and the

- Constitution of this State, against every aggression,
either foreign or domestic, and that they will support
the government of the United States in all measures.
warranted by the former. ; .

That this Assembly most solemnly declares a warm attach-
ment to the Unlon of the States, to malntain which, 1t
pledges its powers; and that for this end, it is thelr
duty, to watch over and oppose every infraction of those
principles, which constitute the only basis of that Union,

- becasuse a falthful observance of them can alone secure
its existence, and the public happiness.

That this Assembly doth explicitly and peremptorily
declare that it views the povers of the Federal Government
as resulting from the compact, to which the States are
partles, as limited by the plain sense and intention of
the instrument constituting that compact; as no further
valid than they are authorized by the grants enumeprated
in that compact, and that in case of a dellberate, palpable
and dangerous exercise of other powers not granted by the
sald compact, the State who are parties thereto have the
right, and are in duty bound, to interpose for arresting
the progress of the evil, and for malntaining, within
their respective limits, the authorities, rights, and
liverties appertaining to them.

That the General Assembly doth also express its deep
regret, that a spirit has, in sundry instances, been
manifested by the Federal Government, to enlarge its
povwer by forced constructions of the constitutional
charter which defines themj; and that indications have

33 The Resolutions of Virginis and Kentucky, Penned
by Madison and Jefferson
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appeared of a design to expound certain general phrases
(which having been copied from the very limited grant of
powers in the former articles of confederation were the
less liable to be misconstrued) so as to destroy the
meaning and effect of the particular enumeration, which
necessarily explains and limits the general phrases; and
so as to consolidate the States by degrees into one
sovereignty, the obvious tendency and inevitable con-
sequence of which would be, to transform the present
republican system of the United States, into an absolute,
or at best a mixed monarchy.

That the General Asgembly doth parficularly protest
against the palpable and alarming infractions of the
Constitution, in the two late cases of the "Alien and
Sedition Acts"® passed at the last session of Congress;
the first of which exercises a power nowhere @elegated
to the Federal government; and which by uniting legislative
and judiclal powers, to those of executive, subverts
the general principles of free government, as well as the
particular organization and positive provisions of the ,
Federal Constitution: and the other of which acts, exercises
in like manner a power not delegated by the Constitution,
tut on the contrary expressly and positively forbldden
by one of the amendments thereto; a power which more than
any other ought to produce universal alarm, because it -

- 1s leveled against that right of freely examining public
characters and measures, and of free communication among
the people thereon, which has ever been Justly deemed the
only effectual guardian of every other right, ’

That this State, having, by its convention which ratified
the Federal Constitution, expressly declared, “that among
other essentlal rights, the liberty of consclence and the
press cannot be canceled, abridged, restrailned or modified,
by any authority of the United States, “"and from its extreme
anxlety to guard these rights from every possible attack
of sophistry and ambition, having with other States re-
commended an amendment for that purpose, which amendment
. was in due time annexed to the Constitution, it would mark
a reproachful inconsistency and criminal degeneracy, if
‘an indifference were now shown to the most palpable
violation of one of the rights thus declared and secured,
and to the establishment of a precedent which may be
fatal to the other. :

That the good people of this Commonwealth, having ever
felt and contiming to feel the most sincere affection
for their brethern of the other States, the truest anxiety
for establishing and perpetuating the union of all, and
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the most serupulous fidelity to that Constitution which
1s the pledge of mutual friendship, and the instrument of
mutual happiness: the General Assembly doth solemnly
appeal to the like dispositions of the other States, in
confidence that they will concur with this Commonwealth
in declaring, as it does hereby declare, that the afore-
sald are unconstitutional, and that the necessary and
proper measures will be taken by each for co-operating
with this State, in maintaining unimpaired the authoritles®
rights and liberties, reserved to the States respectively,
or to the people.

That the Governor be desired to transmit a copy of the
foregoing resolutions to the executive authority of each
of the other States, with a request, that the same may
be communicated to the Legislature thereof.

And that a copy be furnished to each of the Senators
and B presentatives regéesenting this State in the Congress
of thé United States, ‘ ,

John Taylor of Caroline resigned his seat in the United
States Senate in order to throw welght behind the Virginia
resdlutions aé a member of the Hbusé of Delegates In Pichmond,

In Kentucky Ceorge Nicholas pressed the cause of the
new doctrine and a running correspondence passed secretly
between himself and Jefferson.
| Response in the negative met the rallying appeal sent
to the other commonwealths by Virginla and Kentucky and
‘denﬁnciations were hurled from every direction. Washington
describéd the “horrors of"anarchya as the only eventual out-
come of the resolutions and old Patrick Henry rallied to the
side of the Constitution.

On November 14, 1799 Kentucky lssued its second resolution:

34 1114
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Regolved, that this Commonwealth considers the Federal
Union upon the terms and for the purposes specified in
the late compact, conducive to the liberty and happiness
of the several States: that it does now unequivocally
declare 1ts attachment to the Union, and to that compact,
agreeably to 1ts obvious and real intentlon, and will .
be among the last to seek itg dissolution:

That, if those who administer the general govermnment
be permitted to transgress the limits fixed by that com=
pact, by a total disregard to the special delegations
of power contained, an annihilation of the State govern-
ments, and the creation, upon their ruins, of a general
consolidated government, will be the inevitable con-
sequence: .

That the principle and construction, contended for by
sundry of the State leglslatures, that the general govern-
ment 1s the exclusive Judge of the extent of the powers
- delegated to it, stop not short of despotism- since the
discretion of those who administer the government, and
not the Constitution, would be the measure of theilr powers:

That the several States who formed that instrument,
being sovereign and independent, have the unquestionable -
right to judge of the infraction; and, that a mullification,
by those sovereignties of all unauthorized acts done under
color of that instrument, is the rightful remedy:

That this Commonwealth does, under the most dellberate
reconsideration, declare, that the said Alilen and Sedition
Laws are, in their opinion, palpable violations of the
said Constitution; and, however cheerfully it may be
disposed to surrender its opinion to a majority of its
sister States, in matters of ordinary or doubtful policy,
yet, in momentous regulations like the present, which so
vitallywould the best rights of the citizens, it would
consider a silent acquiescence as highly criminal:

That, although this Commonwealth, as a party to the
Federal Compact, will bow to the laws of the Union, yet
it does, at the same time declare, that it will not now,
~or ever hereafter, cease to oppose, in a constitutional
manner, every attempt, at vhat quarter so ever offered,
to violate that compact:

And finally, in order that no pretext or arguments
may be drawn from a supposed acquiescence, on the part
of this Commonwealth, in the constitutionality of those
laws, and be thereby used as precedents for similar future
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violations of the Federal Compact, this Commomwealth
does now enter against them, its solemn Protest.3d5

In the Virginie House of Delegates Session of 1799-1800

Mr. Madison presentéd the report of the COmmittee to whom
were referred the communications of various States, relative
to the Resolutions of t¢8,.

Extracts reflective of the argumentive report:

On this resoltuion, the committee have bestowed all
the attention which its importance merits: they have
scanned it not merely with a strict, btut with a severe
eye; and they feel confldence in pronouncing, that, in
its Just and fair construction, it is unexceptionally
true in its several positions, as well as constitutional
and conclusive in 1ts inferences<..... The States, then
being the parties to the constitutlonal compact, and in
their soverelgn capacity, it follows of necessity that
there can be no tribunal above their authority, to decide -
1Q the last resort such question as may be of sufficient
magnitude to require their interposition.

It does not follow, however, that because the States,
as sovereign parties to their constitutional compact,
must ultimatley decide whether it has been violated,
that such a decision ought to be interposed, either in
a hasty manner, or on doubtful and inferior occasionSes..
In the case of an intimate and constitutional union,
like that of the United States, it is evident that the
interposition of the parties, in their sovereign capacity,
can be called for by occasions only, deeply and essentially
affecting the vital principles of their politicsl system.
It must be a case not of a light and transient nature,
but of a nature dangerous to the great purposes for which
the Constitution was established. It must be s case,
moreover, not obscure or doubtful in 1ts construction,
but plain and palpable. Lastly, it must be a case not
resulting from a partial consideration, or hasty determin-
atlion; tut a case stampt with a £inal consider=tion and
deliberate adherence,s It is not necessary, because the
resolution does not require, that the question should be

35 1114
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discussed, how far the exercise of any particular pover,
ungranted by the Constitution, would justify the inter-
position of the parties to 1t. As cases might easily be
stated, which none would contend ought to fall within
that deseription cases, on the other hand, might with
. equal ease, be stated, so flagrant and so fatal, as to
ggiteagvery opinion in placing them within the descrip-
on , . \ .

In December Washington's final word drove steadfastly
to the point,

You have improved upon your first essay, by the adoption
of a Constitution:of Government, better calculated than
your former for an intimate Union and for the efficacious
management of your common concernse. This government, the
offspring of your own choice, uninfluenced and unawed,
adopted upon full investigation and mature deliberation,
completely free in its principles, in the distribution
of its powers, unlting security with energy, and con-
taining within itself a provision for its own amendment,
has a Just claim to your confidence and your support.
Regpect for its authority, scquiescence in its measures
are duties enjoyed by the fundamental maxims of true ‘
Libertyeeeses The Constitution which at any time exists
t111 changed by an authentic and explicit act of the whole
people, is obligatory on all..... Let there be no change
by usurpation; for though this, in one instance, nmay be
the instrument of good, it is the custggary weapon by
which free governments are destroyed. - ,

36 Madison's Report to the Virginia House of Declegates,
17¢9-1800, quoted from Stephen's Appendix

37 HendriCKy OD.« 011:.., pp-l42~3




CHAPTER IV
EARLY ATTEMPTS AT INTERPOSITION

In 1804 1t was New England's turn tO'tﬁrn aside from
Constitutionalism and the follawing reverberations again rocked
the fast-aging mortar of thekuhion;‘ Opposed to the domination
of the 3outhern element the Federaiists proposed numerous
schemes which culmlinated in the defgét and destruction of
their party. This conspiracy of the Nev England elemént: did
not end the separatist tendency, however, and several dembnf
strations of secession were attempted in 1809-181%2.

In 1812 the secessionists bécame actlive again in Qpp6~
sition to the War of 1812, In December of 1814 an assemblage
knovn as the Hartford Convention met to proclaim the right of
Interposition. Twénty~six delegétés’met in secret session,‘
Connecticut, Massachusetts; Fhode Island; New Hampshire aﬁd
Vermont being represented. Serious of intent and illustrative
of the general character of feeling in existence in New
England, they passed numerous resolutlons, among which is this
pointed and echoing declaration: "In cases of deliberate,
dangerous and palpable infractions offthe Constitution, affect-
ing the soverelgnty of a State and the liverties of the people,
it 1s not only the riéht, but the duty of such State to interpose
its suthority for their protection, in the manner best calculated
to secure that end. “hen emergencles occur vwhich are either

beyond the reach of judicial tribunals, or too pressing to
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admit of the delay incident to their forms, States which have
no common umpire must be their own judges and execute thelr
own decisions. “38

The meeting was.assailed as a gathering of traitors
engaged in severlng the Northern section from the country,
and, nn the other, as a pilous coavocation of patriots, herolc-
ally and successfully laboring to forestall that very event.
‘Harrison Gray Otis was the leader of the convention and defended
;t stubbornly. . As the war turned out, the New England faction
did not have further disagreement and with the signing of the
Treaty of Ghent the major element of dissatisfaction also wrote
finis to their attempts. From that day on nullification and
secession were foreign to the New England school of political
thought. The cancer of disunion had asugered itself into
New England patriotism but when its intent was recognized
i1t was rooted out to become an odium to all but its staunchest
supporters,

All Was not harmony elsewhere in the Union. Seeking
other means to éxert its influence ol a distasteful decision
Pennsylvania entered the ranks. "“In 1809 the Governor of
* Pennsylvania asked President Madiéon to intervene against a
decree of the Supreme Court. Madison replied: 'The Executive is

not only unadthorized to prevent the execution of a decree

- 38 Frederic Bancroft, Calhoun and the South Carolina
Nullification Movement, p, 85.
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sanctioned by the Supreme Court of the United States, tut is
especlally enjoined by statute to carry into effect any such
- decree, where opposition ma& be made to 1t.“3?

The Legislature entered the field and “"passed resolutions

in regard to the long-pending Olmstead case~ g conflict between
Federal and State authority~ proposed an amendment to the
Constitution for the establishment»of an impartial tribunal
to determine disputes_between the genersl and state governments,
and sent these resolutions to the several States, not one State
agreed with them and at least eleven States condemned them.
Among these eleven vere Maryland, Horth Cafolina, Ceorgls,
Tennessee and Kentucky. The answering resolutions of the
Virginia general assembly were especlally elaborate, rational
and, in spirit, antagonistic to the doctrines of 1708~99,
And they gave an effective reply to.such prguments as Hayne's
and Calhoun's about the danger of permitting ény part of the
Federal Government to decide questions concerning the rights
of a State‘“4o A

In 1819 the National Judiciary brought its siege guns
again to bear on state soverelignty with the decislon that the
establishment of a National Bank was constitutional in the
MeCulloch v. Maryland (4 ¥heaton 316) case, One oX the primasl

- questions was~ Are the state separately or the people of the

30 Warren,. ODe. 2;_12‘.] pPp.77=8
40 Bancroft, op. cit., p.&8.
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United States collectively, sovereign? The counsel for
Maryland based his dénial on thésﬁentu;ky Resolutions of
Y98, H"The powers 6% the génerai gqvernhanﬂ afa delegated

by the States, who alone are»sovereign; and mist be exerciSed
in subordination to the States,‘who élone possess supreme
dominion." Chief Justive Marshall emphatically laid down the
decision whicii declared the‘Supremacy of the national right
over the states: "The government of the Union, then 15_
emphatically and truly a government of the peoples In form
and substance it emanates from them, Its powers are granted
by them, and are to be exercised directly on them, and for
their benefit,.® Marshall further added:

The government of the Union, though limited in its

povwers, is supreme within its sphere of action..«.. We

- admit, as all must admit, that the powers of the govern-
ment are limited, and that its limits are not to be
transcended. Bubt we think the sound construetion of the
Constitution must allow to the national legislature that
disecretion, with respect to the means by which the powers
it confers are to be carrled into execution, which will
enable that body to perform the high duties assigned to
it, in the manner most beneficial to the peoples. Let the
end be legitimate, let it be within the scope of the
Constitution, and all means which are appropriate, which
are plainly adapted to that end, which are not prohiblted
but consist with thz letter and spirit of t he Constitution,
‘are constitutional.?l

In answer to such a blow at their local sphere of power

the States rallied behind complaints of “"usurpation.® Pennsylvania,

Ohio, Indiana, and Illinois joined Maryland in denouncing the

41’Morison end Commager, gope cit., p. 435,
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Supreme Court's decislon. Surprisingly enough South Carolina
stood staunchly behind the action of the Justices.

It is interesting.to observe Marshallt's decision closely
followed numerous other cases decided against state sovereignty
and in favor of centralization that he marked out. Among
them were Martin v. Huntert's Lessee (1816), Cohens v. Virginia
(1821), Gibbons v. Ogden (1824), Martin v. Mott (1827), and
Worcester v. Georgia (1832). —

To further elaborate his doctrine of nationallsm
Marshall revealed: |

That the United States form, for many, and for most
important purposes, a single nation, has not yet been
denied. In war, ve are one people. In meking peace,
we are one people. In all commercial relations, we are
one and the same people. In many other respects, the
American people are one: and the government which is alone
capable of controlling and mansging their interest, in
8ll these respects, is the govermment of the Union. It
is thelr government, and in that character they have no
other. America has chosen to be, in many respects, and
to many purposes, a nation; and for all these purposes
her government 1s complete; to all these objects, it 1s
competent, The people have declared, that in t he exercise
of all powers glven for these obJects, 1t ls supreme.

It can, then, in effecting these objects, legitimately
control all individuals or ghvernment's within the American
territory.42 . ,

Marshall did add in McCulloch v. Maryland-"No political
dreamer was ever wild enough to think of breaking‘down the
lines which separate the States, and of compounding the American

people into one common mass. Of consequence when they act,

42 1p13., ppe 436-7



48

43
they act in Stateg."

In 1821 the Cohens v. Virginia, 6 Wheat 264 (1821)
case saw D, B. Ogden upholding the claim of Cohens,state;
“The contention thatVa., as a soverelgn state, was exempt
from suilt was denled on the ground that since the establishe-
ment of the national Constitution, there is no such thing as
a sovereign 8tate, independent of t he Union. The people of the
United States are the sole sovereign suthority of this country."

-

To these‘staggering announcements of t he court, alarm

increased in many circles. Jefferson wrote:

The great object of any fear is the Federal Judiciary.

That body, lilke gravity, ever acting with noiseless foot,
and unalarming advance, galning ground step step, and
holding what It gains, is enguifing insidiocusly the special
government into the jaws of that which feeds them. It is

8 very dangerous doctrine to consider the Judges as the
~ultimate arbiters of all constitutional questions. It is
one which should place us under the despotism of an oblig-
archyessses The Constitution has erected no such tribunal.44

How that foreran the cries of Interpositionists today. Edward
Livingston nlso read the signs in 1821: "This member of the
government (the Judiclary) was at first éonsidered the most
helpless and harmless of all its organs. But it has proved
that its pover of declaring what the law is, ad libitum,~by
saﬁping and mining, slyly, and without alarm, the foundations

of the Constitﬁtion, could do what opeh force would not dare

: 45
to attempt.®

43 Warren, op. cit., p. 56.
44 Hendrick, op. cit., p. 191
5
Ibid.
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‘The courts had begun thelr march to power and decisions
such as that of McIlvaine v. Coxe (1808), 4 Cranch 209, 212,
in which Justice Cushing sald: "The seversal States which
composed thls Unlon, became entitled from the time they dec-
lared themselves independent, to all rights and povers of
soverelgn States, " would ho longer serve as precedent. The
National Judiciary(was at this point not an appeddage of
Congress as some people desired and believed. Marshall had del=-
ivered hils opinions in deference to no whims of public opinion
but £rom his own ideas of justice and probity.
| At this period in history we see the entrance to leader-
ship of the foremost figufe ihhthe formulation.of doctrine
on interposition and mllification~ John C. Calhoun, With
plercing eye, rampant hair, brilliant mind and an incomparable
| aptitude for debate, he championed the cause of States Rights
and the South, ;» | |

Arisiﬁg in oppoéition at the same time wmas the formid-
able calculating and staunch unionist f&om New England- Daniel
Webster, “With uncompromising, sunken eyes and tight-lipped
mouth he vigorously assailed the doctrines of Calhcun and
resolutely defended New England and Union.

In the early years of political ascvendancy Calhoun
wavered from side to side 1n philosophy end at one time staunchly
upheld the central government‘and issued bitter invectives
against the'righﬁs of States. This policy Vas not long to

continue however, and shortly his irrepressible stream of
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verbal abuse would be launched against the Union. In 1824
with the passage of the highly sectionalized protective tariff
and the quashing of Calhoun's hopes for the Presidency the
fiery South Carolinian‘picked’gp-the gauntlet?thrown down by
the North. No one will deny that the.protective tariff worked
hardship on the South but it is hard ho believe that the issue
was not exaggerated and exploded to more than just proportions.
- It was an evil and one that scresmed for revision but not one
reéponsibie for all the 1lls of the South. The South complained
of politiesl pressure, bigotry and an unfair balance in the

growth of the nation.

0ddly enough the first elaboration of the theory that

the Protective Targffs were unconstitutional came from paniel
Uebste: in a speech at Faneull Hall, October 20, 1820,

South Carelina could not early deéide upon a policy and though
millification wrs discussed in 1820 it was of only momentary
interest.

In 1824 Congressman George McDuffie presented an admire

able statement on the subject-

To lay down as a general rule, that all municipal
powers, not expressly g€ranted to the general government,
belong to the State governments, either renders mgatory
most of the powers of this government, or it does not
advance us a single step towards the decision of the
question we are discussing.

From this we are brought to the obvlous conclusion
that the convention did not repgard the State governments
as sentinels upon the watchtowers of freedom, or in any

respect more worthy of confidence than the general gov~
ernmmentecesee ,
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In determining whether a given subject of legislation
should belong to Congress or to the State Legislature,
the inguiry before the convention was, not which of these
will be most likely to abuse the trust, but to which of
them does it appropriately belong in reference bvoth to
their organization and to the great objects they were
designed to accomplish..... In this view of the subject,
I would lay it down as a general rule that all those sub-
Jects of leglslatlion which concern the general interest
of the whole union, which have a plain and obvious relation
to the powers expressly granted, and which a single State
government cannot regulate, naturally belong to the gen-
eral government, unless it cean be shown that the regulation
of these subjects bw Congress impairs the pewers of the
State legislatures to regulate their own internal police...
But, sir, in giving a construction to a power of this
description, we must ascent to much higher principles
than elther law-books of lexicons can furnisheeecse

Driven, then, from the ground of precise constitutlional
investigation, gentlemen have conjured up a phantom which
they denominate Consolidation, and which I shall now
endeevor to exerciseesss. If they mean by 1t & firm and
indissoluble union of the States, I, for one, am decidely
in favor of it; but if they mean Ly it the annihlilation
of the State governments, or the destruction of a single
pover that will add, who fears it less than I do. 4

Not heeding the calm adviee~of*the South Carolina

; ;liberal element the radicals began gathering their forces for
e stand. Thomas R. Mitchell challenged the constitutionality
of a tariff openly in Congress in 1823 and in 1824 the South
Carolina Senste passed fesolutions vehemently denouncing it.
James Hamilton and Robert Y. Hayne jumped on the band wagon
and aided Mitchell in the national legislature. dJudge William
Smith, W. S« Senator in 1817, vas priﬁarily Instrumentel in
instigdting the rapid advance of the doctrine in South Carolina.

46 McDuffie's Speech in 1824, %gggls of Congress, 18
Congress, I Sess., 1372-1385 (1l823~24) in David F. Houston's
Hullification in South Carolina, pp. 8-9.
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Smith was bolstered by the genius Dr. Thomas Cooper, President
of South Carolins College and Father of Nullificatione.
Adding color and welght to the avalanche of feeling was the
writing and publishing of the Crisgis by Robert J. Turntull,
Appearing as a seriles of articles entitled “Essays on the
Usurpation of the Federal Covernment® it released a veritable
torrent of rhetoric sgainst the national authority.

Enthusiasm for thls right of states to displey indivis-
Ibig, indestructible sovereignty grew by leaps end bounds. The
Virginis- Kentucky Resolutions of 198« '99 were exhumed sgaln
and all of their besic precepts reitersted., The Constitutlon
wes slightly over fifty years old st this point yet fron all
appearances if South Carolina doetrine was suthoritative 1t
would never remain another flfty as the gulding legal béacon.

Virginia always quick to defend the soversignty of |
States, issued ih December of 1825 a SolemnADeelaratibn and
~ Protest on the Principles of the CQnstitutiqn of the United
g A~Statés'af‘Amer1ca, and on the violstions of them: .

We, the Generai.kssembxy of Virginia, on behalf, and in
the name of the People thereof, do declare as follows:

The States in North America which confederated %o est-
ablish their independence of the government of Great Britain,
of which Virginia was one, became, on that sequisition,
free and independent States, and as such, authorized to
constitute governments, sach for itself, in such form as .
it thought best. :

They entered into a compact (which 1s called the Con-
stitution of the United States of smerics), by which they
agreed to unite in 8 single government as to their relations
with each othery and with foreign nations, and as to certain
.other articles particularly specified., They retained at
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the same time, each to itself, the other rights of independ-
ent govermment, comprehending mainly their domestic lnterests.

For the administration of their federsl branch, they
agreed to appoint, in conjunction, a distinct set of funct-
lonaries, legislative, executive, and judiciary, in the
manner settled in that compact: while to esach, severally,
and of course, remained its originsl right of sppointing,
each for 1tself, a separate set of functionaries, legislat-
ive, executive, and judiciary, also, for administering the
domestic branch of their respective govermmants,

These two sets of officers, each independent of the
other, constitute this a whole of government, for each
State separately; the powers ascribed to the one, as =
specifically made federal, exercised over the whole, the
residuary powers, retained to the other, exercisable ‘
exclusively over its particular State, foreign herein, each
to the others, as they were before the original compact.

To this construction of government afd distribution of
its powers, the Commonwealth of Virginia does religlously
and affectionately adhere, opposing, with equal fidelity
and firmness, the usurpation of either set of functionaries
on the rightful powers of the other.

But the federal branch has assumed in some cases, and
claimed in others, a right of enlarging its own powers by
constructions, inferences, and indefinite deductions from
those directly given, which thls Assembly does declare to
be usurpations of the powers retained to the independent
branches, mere interpolations into the compact, aml direct

infractions of it.

They claim, for example, and have comnmenced the exercése
of a right to construct roads; open canalg, and effect
other internal improvements within the territorles and -
Jurisdictions exclusively belonging to the several States,
which this Assembly does declare has not been given to that
branch by Constitutional compact, but remains to each
State amorg its domestlic and unalienated powers, exercisable
within itself and by its domestic authorities alone.

This Assembly does further disavow and declare to be
most false and dnfounded, the doctrine that the compact ;
in authorizing its federal branch to lay and collect taxes,
duties, imposts and exclses to pay the debts and provide
for the common defence and gensral.welfare of the Unlted
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States, has given them thereby a power to do whatever they
may think, or pretend, would promote the general welfare,
which construction would make that, of itself, a complete
govermment, withowt limitation of povers; but that the

plain sense and obvious meaning were, that they might ‘
lavy the taxes nedessary to provide for the general welfare,
by the various acts of power therein sPeciried and delegated
to them, and by no others.

Nor is it admitted, as has been said, that the people
of these States, by not investing their federal dbranch
with all the means of bettering their condition, have
denled to themselves any which may effect that purpose;

- since, in the distribution of these means they have glven
to that branch those which belong to its department, and
to the States have reserved separately the residue which
belong to them separately. 4nd this by the organization
of the two branches taken together, have completely secured
the first object of human association, the full improvemeht
of thelr condition, and reserved to themselves all the
faculties of multiplying thelr own blessings.

Whilst the General Assembly thug deelares the rights
retained by the Sitates, rights which bhey have never
yielded, and which this State will never voluntarily yield,
they do not mean to raise the banner of disaffection,
or of separation from their sister States, co-partles
with themselves to this compacts They know and value
too highly the blessings of their union as to forelgn
nations and questions arising among themselves; to consider
- every infraction as to be met bty actual resistance. They
regpect too affectionately the opinions of those possessing
the seme rights under the same instrument, tc make every
difference of construction a ground of 1mmediate rupture.

. They would, indeed, consider such a rupture as among the
greatest calamities which could befall them; but not the
greatests

There is yet one greater, submission to a govermment

. of unlimited powers. It 1s only when the hope of avolding
- this shsall become absolutely desperate, that further

forbearance could not be indulged. Should a majority of
the co~-partles, therefore, contrary to the expectation
and hope of this Assembly, prefer, at this time, acquiescence
in these assumptlons of power by the federal member of
the government, we will be patient and suffer much, under
the confidence that time, ere it be too late, will prove
to them alone the bitter con59quences in which that usur-
pation will involve us all.
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In the meanwhile, we will breast with them, rather than

separate from them, every misfortune, save that only of
living under a government of unlimited powers. ‘ie owe

- every otner sacrifice to ourselves, to our federal brethren,

and to the world at large, to pursue with temper and
perserverance the great experiment which shall prove that
man i1g capable of living in sociaty, governing itself Ly
laws self-imposed, and securing to its members the en-
Joyment of 1life, liberty, property, and peace; and further
to show, that even when the govermment of its cholce shall
manifest a tendency to degeneracy, we are not at once to
despalr but that the will and the watchfulness of its
sounder parts will reform its aberrations, recall it to
original and legitimate principles, and restrain it with-
in the rightful limits of welf-government. And these

are the objects of this Declaration and Protest.

Suppos ing them, that it might be for the good of the
vhole, as some of its co-States seem to think, that the
power of making roads and ‘canals should be added to those
directly given to the federal branch, as more likely to
be systematically and beneficislly directed, than by the
independent action of the several States, this Commonwealth,
from respect to these opinlions, and a desire of conciliation
with its co-States, will consent, in concurrence with ‘
them, to make this addition, provided it be done regularly
by an amendment of the compact, in the way established
by that instrument, and provided also, it be sufficiently
“guarded against abuses, compromises, and corrupt practices,
not only of possible, btut of probable occurrence.

And as a further pledge of the sincere and cordial
attachment of this Commorwealth to the Union of the whole,
30 far as has been consented to by the compact called
"The Constltution of the United States of America® (con-
structed according to the plain and ordinary meaning of
its language, to the common intendment of the time, and
of those who framed 1t); to give also to all parties and
authoritles, time for reflection and for -consideration
whether, under a temperate view of the possible consequences,
and especlally of the constant obstructton which =n
equivocal majority must ever expect to nmeet, they will
still prefer the assumption of thls power rather than its
acceptance from the free will of their constituents; and
to preserve peace in the meanwhile, we proceed to make
it the duty of our cltlzens, until the Legislature shall
otherwise and ultimately decide, to acqulesce under those
acts of the federal branch of our government which we
have declared to be usurpations, and against which, in

oint of right, we do protes} as null and void d never
quote§ as precedgnts of right y 81
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We therefore do enact, and be it enacted by the CGeneral
. Assembly of Virginia, that all citizens of this Common-
wealth, and persons and authorities within the same, shall
pay full obedience at all times to tho acts which may be
passed by the Congress of the United States, the object
of which shall be the construction of post roads, haking
“canals of navigetion, and maintaining the same in any
. part of the United States, in like manner as 1f sald acts
- Were, totldem verbis, passed by the 1egislature of this
Commcnwealth. 47

4T General Assembly of Virpinia's Declaration and
Protest on the Principles of the Constitution, Dec. 1825,

quoted from Richmond News Leader, Nov. 21, 1955



CHAPTER V
SOUTH CAROLINA NULLIFICATION

In Deéember, 1827, the South Carolina legislature re-
solved that the Constitution was a compsct between independent
sovereignties; that in case of any violation of that compact by
Congress it was the right not only of the people tut the legis-
latures to remonstrate; and 1t instructed South Carolina's
Senators and requested her Representatives to oppose every
increase of the tariff to protect domestic mamufactures of all
appropriations for internzl improvements or in favor of the
American Colonization Soclety because such meagures would be
beyond the constitutional power of Congress.
Opposition with intense feeling drew up vefore the tariff{ backers
but were steam-rollered and the Tariff of 1828 went into effect.
At this point not only mullification but secession was talked.
of and probably with the proper encouragement from sister states
South Carolina would have taken the supreme step in States Rights.

At this point in history Calhoun seems to have received
his cue and snapped to alert attention on the side of State
sovereignty. Before the elections of 1828 hs began industriously
to weave his theory of "State Interposition of the Veto" and
forthwith revealed it anonymously to a committee on federal
relations. After consideration‘and addition it was presented
to the legislature for acceptance, It was not approved but the
lower house ordered copies printed and distributed under the
title of the "South Carolins Exposition®. Ixeerpts from the

“Exposition® as arranged by Frederic Bancroft follow:

48 BaﬂcrOftg 0D« S&sg p.lS
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How was the power of the majority to be checked? 'No
govermment, based on the naked principle that the majority
ought to govern, can preserve its liberty even for a single
generation.' Construction of the Constitution could not be
relled on for defense, for 1t was sure to be unstable. Safety
demanded something stable. This was 'found in the reserved
rights of the States themselves', that is, sovereignty, which
means a right to judge whether delerated powers have been
exceeded; -and this'eclearly implies a veto or control, within
its 11mits. on the action of the General Government, on con-
tested points of authority; and this very control is the
remedy which the Constitution has provided to prevent the
encroachments of the General Government on the reserve rights
of the States!,e..» "It is thuseffectusl protection is afford-
ed to the minority, against the oppression of the majority.!

A State convention neaded only to decide that any act passed
by Congress was unconstitutional and then declare it mll

and void. This, it was held, would be binding slike on the
citizens of the State and on the General Government itself,
and 'place the violated rights of the State under the shield
of the Constitution*

, If this veto should be unjustly used, three~fourths cf

- the States could override 1t by glving the Federal Govern-
ment, by amendment, authorlty to pass the act that had
been vetoed.'If the present usurpation and the professional
doctrined of the existing system be perservered in, -after

- due‘forbearance on the part of the State, -that it will be
‘her sacred duty to interpose; «~a duty to herself, -to the
Union, ~to the present, and to future generations, -and to
the cause of liberty over the world, to arrest the progress
of a usurpation which, if not arrested, must, in its con~
sequences, corrupt the public morals and destroy the 1ib~
erty of the country.

South Carolins was not slone in her repudiation of the
Tariff of(Abéminations, but was Jjoined by Georgla, Mississippl
and Virginia. The 1829 Resolutions of ‘the 01d Dominion State

-showing the sentiment of that State follow'

THE SELECT COMMITIEBE, to whomi were referred the commn-
ications of the Governor, transmitting the proceedings of

49 1ptd. p. 48-49
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the Legislature of Georgia, in relation to resolutions
from the States of South Carolina and Ohio, and the pro=-.
ceedlngs of the State of Scuth Carolina on the subjects
of the Tariff and Internal Improvements, have bestowed
on those subjects their most profound consideration.

‘Having subjected the preambles and resolutions to strict
examination and severe eriticismy they find the anmin~
ciations and results to be mainly sustainable, so far as
they pertain to the acts of Congress, usually denominsted
the Tariff Laws, and thus designated in those saveral
proceedlings. ' _ =

The rroeeedings of the Leglslature of the State of
Georgian, as well as those on which they are founded, eme-
anatling from the Leglslature of South Carolina, anncunce
and sustain the oplnions of Virginia, heretofore proclaimed
by successive Legislatures; opinions, which rest on truth
and reasoni vhich your committee can Giscern no cause to
relinquishs but which they are ready to defend ahd sustain,
as involving the most essential interests of the.
Commorrealthe R

RESPECT FOR THE dignity and character of Virginia, and
an anxious regard for the tranquility of the Union, admonish
your comnittee to withhold such remarks as might be suggest-
ed hy the consciousness of oppression: such remarks could
have no other tendency than to excite hostile emotlons, 1ll
adepted to the grave consideration of the momentous question
which they are deputed to exsmine, Your comittee will,
therefore, proceecd with calmness and temperance, to examine
the opinion heretofore expressed by preceding Leglslatures
of this State,; that the sevefl acts of Congress, passed
avowedly for the proteciion of domestic manufactures, are
manifest infractions of the Federal Constitution, and
dangerous violations of the soverelgnty of the States.

The Government of the United States has ever been re-
garded by the sovereignty of Virginla, as Federative in
character, and limited in power; as deriving its powvers
from concessions by the Stetes, which concesslons vere
- elear and explicit; plainly declarative of gll which was
delegated, and actually containing a specific enumeration
- of every power designed to be transferred.

The purposes for which these powers may be exerted,
have been regarded as distinctly defined; and 1t was con~
sidered that the Covermment was prohibited elike, from the
exercise of any power not contained in the specific emum~
eration, as from the perversion of those actually delegated,
to any purpose not comtemplated in the grant,
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The Conventlon, which; on the part of Virginis, ratified
the Constitution of the United States, gave this interpret-
ation to the instrument, Its advocates then urged 1ts
adoption, as constitutirfsuch a Goverrment as 1s here des-
eribed, It was insisted on many occasions, that the powvers
of the Govermment were expressly erumersted; and that none
could be clalmed. It was insisted, with equal earnestness,
that the purposes for vhich these powers might be exerted,
were as distinetly ascertalned, and that they could not be
perverted to any other oblecte

The ablest and most zealous advocates of the Bonstitution
insisted, that such was its just construction, even accord-
ing to the terms of the original text, and it must be
acknowledged that this construction is strengthened, by the
subsequent adoption of emendment to the Constitution,

THOSE WHO OPPOSED the ratification of the Constitution
founded their objection OH a fupposed absence of limitation,
according to the plan originally sutmitted; and proposed,
as an expedlent to remedy this defect; the amendments which
were subsequently adopteds A majority, however; of the Con-
vention,; determined on the ratification of the originsl
text; explained and defined by its advocates; as organizing
a Govermment with limlted powers; specifically enumerated;
and restrained in the exercise of those powers, to the
attaimments of specifiec endss An anxious solicitude to est~
ablish indigputably this construction, induced the recommend-
ation of those amendments which have since been engrafted
on the Constitution, establishing this construction even in
the opinlon of those who oppogsed the adoption of the
Congtitution. ;

, This being the sense in which the Constltutlon of the
United States was originally accepted,; your committee have

anziously examined the record of succeeding time, to dis-

cover if any things have since occurred, caleulated to

change the import of the instrument; and after the most pat-

ient exemination; they confidently reporty that nothing has

tiansp%red, which could in any manner modify its Just con-
struction.

If at any succeeding perlod; attempts have been made to
pervert the import of the original compact, Virginis has
ever been prompt to avow her ungualified disapprobation,
and manifest her undisguised discontents The imperishable
history of %98, has perpetuated the memory of her laudable
geal, 1n sustaining the true prinelples of the Constitutiony
in maintaining tho soverelgn rights of the States, in sudcess-
fully resisting the lawless usurpations of a Govermment bent
on the scquisition of boundless power.
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The deliberations of the Legislature of this Commomwealth
during the periocd of 65 and '©9, in relation to the con~
structlion of the Constitution, bty a falicitous combination
of clrcumstances, resulted In a Just and luminous expoge-
ition of the true principles of the Federal Compact. This
axpose clearly ascertalned the Just limitations of Federal
power, and happily pointed out to future generations, the
Jugt rule of interpreting the instruments. The construction
then placed on the Constitution, was submitted to the most
angust of nll tribunals, and sustained by the Judgement of
United America.

THE HISTORY OF Virginia discloses several occasions,
on which the Constitution was brought in review, and the
committee have found that on every occasion where the ques-
tion was involved, the former Legislatures of this Common=-
wealth have insisted on & limited construction of the
instrument.

Sustained by the currence of our predecessors, from the
earliest history of the Constitution, your committee find
bt little difficulty in determining the Government of the
United Statesy to be Federative in character, and limited
in its powers: That the powers vested in the Govermment
are conveyed in an express enumeration: That no power can
be Constitutionally exerclsad, which 1s not contained in
that enumeration: That the purposes for which the Govern-
ment was instituted are explained in the instrument; and
that the powers specified in the enumeration, cannot be
leglitimately exertedy, for any purpose not designated by
the Constitutionssss :

(Part omitted dealt specifically with the levying of

tariffs)

- Having concluded this mimite erxamination of the several
clsuses of the Constitution, which were supposed to refer
%o the subject of protecting duties, or which have been
claimed to have such reference; your comnittee find them«
fielves Sccupying a position vhence thd may proceed with
greater sdvantage to the contemplation of this momente
- ousg subject,

- The great design of the Federal Compact; as conceived
by the wisdom of its 1llustrious suthors, was the esiabe
lishment of a CGovermment competent to combine the erergies
of the several States; for the purposes of mutual and re-
ciprocal safety and protection, against forelgn insult and
agegression; a Government; adequate to secure the harmcny
and tranquility of America, by exterminating all subjects
of feudy and interposing lts friendly and impartial adjud-
ication, on occasion of cavil or dispute among the States.
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- Experlence had shown to our sagaclous Statesmeng that
these vere subjects of a geneprsal concern, in which the
States held a conmon interest; the advantages of which vere
mainly sacrificed, by the particular, conflicting legis~-
latlon of the States« The Jurlsdietion over these, it was
vbviously proper to vest in some common tribunal, having
authority to legislate for the general weal, and relation
Lo these subjectsy to secure the greatest possivle advan-
tages to the common family of Zmerican States.

The 8ifficulty and delicacy of erecting such & tribansl
with powers adequate te these ends, yet so constructed as
to ensure the perpetual independence of the fitates, with
unimpaired aunthority over zll other subjects, forcible
suggested 1tself to the sagacity of those who then control-
ied the destinies of America, They despaired of thls vast
achlievement, by the efforts and under the sanctions of
individual man, and wisely determined to bring to its
accomplishment, the ensrgles and sanctions of independent
sovereignties. '

YOUR COMMIITEE will not impose on themselves the labour
of compiling an historical sketch of the transactions which
induced the foundetion of the Federal Government. This
history, it is presumed, is familiar to all. In conformity
with arrangements previcusly understood, the distinct and
Independent States of America assembled in General Con~
vention at Philadelphia, and in their sovereign, corporate
characters, proceeded to c¢onsider the nature of the Compset,
which it might be deemed wilse to establish among themselves.

All the proceedings which were then had, were dispatched
in thelr characters of sovereign States, and a Covernment
was instituted, not sustained by the sanction of a majority
of the people of America, but by the sanctions of the
people of the several States. :

The plan of Government, then established, was conforma=ble
to suggestlons heretofore made., Bach of the soverelgnties
then agsembled, determined to cede to the Federal Govern-
ment, certain portions of its soverelgnty, reserving the
residue unimpaired. In the cessions which were made, the
Governpert was enabled to concentrate the whole strength
of the Union, for the assertion and vindication of our
national rights. It was invested with sufficient power, to
~-tranguilize disturbances among the States; together with a
‘general jurlsdiction over such matters of genersl concern,

as involved the common party interests of the States, but
which could not be wisely arranred, by the rival, pertial
“and conflicting legislation of the particular States.
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The jurisdiction over a1l other subjects wag expressly
ragerved to the States respectivelye A1l sujects of a
local nature, the intermal policy of the States, the jur-
isdiction over the soll, the definition and panishment of
crine; the regulation of Anber, and all subjects which
could be advantageously disposed by the authority of &
particular State vere reserved to the Jurisdiction of theo
State Governments.

The wisdom of this regulstion will not be questioneds
for it surely mugt be sutfficiently obvious that Yo subject
our locsl or domestlc affalirs, to any other authority than
our own Legislature, would be to expose to certain des-
%gucticn,,the happiness and prosperlty of the people of
Firpinics

THIS PRINCIPLE was sccordingly establisheds Thot all
subjects of a general nature should be confided to ithe
Federal Government, whilst those which were locsl in their
character, were reserved for the Jurisdiction of the States
respectively, R

This distribution of political power havins been estabe~
lished by the Sonstitutlon, the happiness and prosperity
of the American people demend, thet it should be preserved.
The theory of government as established in merica, con~
templates the Federnl and Stabe GCovermments as mutual checks
on one anothery constraining the various authorities to
reveolve within thelr propsr and constitutional spheres.
Bach Government is invested with supreme suthority, in the
gxercise of 1ts legltim+te functionsy whilst the suthority
of either 1s wholly void, vhen exerted cver a subject with~
held from its Jurdsdiction,

Should either depository of politiecal power unhappily
be disnosed to disregard the Constitution, and destroy the
propoprtions of our bemutifud theovy, 1t develves upon the
other to interpose, as well from a regard to 1ts own safety
as for the perpetual preservatlon of our political
institutione.

If there be a charscteristic of the Federative systenm,
pecaliarly entitled to our admiration, it is the security
which ig found for individusl liberty in the separate ener-
gies of distinct Governments, unlting and cooperatizg for
the publie good; bt separating and conflicblng when ths
ohject is evil, This inherent characteristic of the Fed~
erative system, was contsaplated with the mest anxlous
sollcitude by the founders of the Federal Republic. It
was in it, tnat they found the general interests of Ameprieq
preserved from the clash of particular legislation; it was
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by 1t, that they fortified our domestic concerns from
the invasions and infractions of Tederal authority. It
was by it, that their fears were calmed and subdued, on
the great question of adoptlon or rejection, when the
very being of the Federal Constitution, depended on the
determination of the several States,

The history of that eventful perlod, discloses the
apprehensions of 1llustrious sages, lest the sacred 1ib=-
erty of the American eitizen should be invaded by the
arbitrary acts of the General Govermmenti and that these
apprehension eould only be allayed by the assurance and
conviction, that the State Govermments were adequate to
the resistance of Federal encroachments.

THE LEGISLATURES, THEN, of the several States are con-
templated by the theory of the American Government as the
guardians of our political institutions; and whenver thelr
proportions are destroyed or violated, it becomes the duty
of the several Leglslatures calmly and temperately to
attempt thelr restoration.

The reflecion in which your committee have indulged,
constrain them to express their unfeigned regret that
the Govermment of the Unlted States, by extending its
influence to Domestic Mamifactures, has drawn within its
authority s subject over which it has no control, accord-
ing to the terms of the Federal Compact; and that this
influence has been exerted after a manner, alike danger-
ous to the sovereignty of the States, and injurious to
the rights of all other classes of American eitlzens,

Acting under the influence of these reflections, your
committee have contemplated with deepest interest the
situation of the General Assembly, and the duties which
devolve upon that bodys

They cannot suppress thelr solemn conviction, that the
principles of the Constitution have been disregarded, and
the just proportions of our political system disturbed
and violated by the General Government. The inviolable
preservation of our politleal institutions 1s entrusted
to the General Assembly of Virginia, in common with the
Legislatures of the several States; and the sacred duty
devolves upon them, of preserving these institutions
unimpaired.

Yet, an anxious care for the harmony of the States
and an earnest solicitude for the tranquility of the ﬁhion,
have determined your committee to recommend to the General
Assembly, to make another solemn appeal to those with
whom we unhappily differ; and that the feelings of Virginia
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may be again distinctly snnounced, they recommend the
adoption of the following resolutions: - ;

1. Hesolved, as the opinion of this committee, That
the Congtitution of the United States, being a Federative
Compact between sovereign States, in construing which
no common arbiter is known each State has the right to
construe the Compact for itself,

2+ Resolved,That In giving such constructlon, in the
opinion of this committee, each State should be guided,
as Virginia has ever bemn, by a sense of forbearance
and respect for the opinion of the other States, and
by comminity of attachment to the Union; so far as the
same may be consistentwith self~preservation and &
determined purpose to preserve the purity of our Repudllcan
Institutions :

3« Resolvedy That this CGeneral Assembly of Virginia,
actuated by the desire of guarding the Constitution from
all violation, anxious to preserve and perpetuate the Unlon,
and to execute with fidelity &he trust reposed in it by the
people, &s one of the high contracting parties, feels itself
bound to declare, and it hereby most solemnly declares, its
deliverate conviction that the Acts of Congress,; usually
denominsited the Tariff lLaws, passed avowedly for the protect-
ion of Domestic Manufactures, are not authorized by the plain
construction; true intent ond meaning of the Constitutlon.

44 Resolved, also, That the sald acts are partial in
their operation, impolitic, and oppressive to a large portion
of the people of the Union, and oughtkte be repealed.

B+ Resolved, That the Governor of this Commonwealth be
requested to commanicate the foregoing preamble and resol-
ut%cns to the Executive of the several States of the United
States, with the request that the same be I id before their
regspective Legislatures, - :

6« Resolved, That the Covernor be further requested to
transmit coples of the same report and resolutions to the
Senators and Representatives of Virginia in the Congress of
the United States, with a request that the same be laid ty
them before their respective Houses, ‘

Agreed to by Both Houses 50
February 24th, 1829

50 Vi ﬂinia Resolutionsg of 1820, in Virginia Politica
Pamphlets, Virginia State Library - Lleal
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South Carolina had established herself as the 1eadér |
in rebsllion mgainst the enactments of the central goverrment.
It seems slmost ironicel that the State on whose legisiative
floor had been read the "Exposition of 1828“ should sixty
‘years prior have reverberated to the address of Charles
. Cotesworth Pinckney: . | |

This admirable manifesto (the Declaration of Independence)
gsufficlently refutes the doctrine of the individuml sover~
elgnty and independence of ¢ he several Statese In that
declaration the several States are not even enumerateds
mt after reciting; in nervous lanpuage and with cone
vineing argumentsy our right to independences; and the .
tyranny which compelled us to assert 1t, the declaration

“is made in the following wordsy ete, The separate indep-
endence and individunl soverelgnty of the several States
were never thought of by the enlightened band of patriots
who framed this declarations The several States are not
even nmentioned by name in any part, as If it was
intended to lmpress the maxim on America that our freedom
and independence 'arose from our Inion'; and that, without
ity Wwe never could be free or independent., Let us, then,
consider all attempts to weaken this Union by maintaining
that each State 1s separately and individually independent
as a species of political heresy which can never benegit
us, tut may bring on s the most serious distresses.

_];Inknecember of 1829 the giants among statesmen, the “
‘Senators of the United States, tock up the debate and the great-
est orators of Unite&.States history entered the frays. Foremost
to engage in verbal duel were Senators Hayne and Webster.

- Hayne referred to the consolidation of the Union,
Webster aftfully parried and thrust homes “Hayné was not gnd

151 Debates in South Carolina, Miller, p"43, cited by
Franeis Lieber, What 1s our Congtitution, pp. }8-19
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nevey could be of those who habitually spoke in dispare

sgement of the Federal Govermment and hasd declaregzthat

it was time to caleulate the value of the Union," This
- challenge to derenﬁ’SQuth\Caralina doctrine Hayné accepted;

'In rep1y to Hayne's assartion of States Rightsy Webster

foreibly salds

- T understood the gentlemen to maintain, that without
{ revolutlon, without eivil commotlon, without rebellion,
‘8 remedy for the supposed shuse and treanggression of the
powers of the General Government lles in a direct appeal
to the interfarence of the State Goverments.”

Mre Hayne preplled; "He did not contend for the mere
right of revolutlon, tut for the right of coustitutional
resistances What he maintained was that, in case of a
plain, palpable violation of the Constitution by the
General Govermment, a State may lnterposej and that thils
interposition is contitutional,®

Mre Webster resumsdi~ ¥So, Sir, I understood the gent-
leman, and am happy to f£ind that f did not misunderstand
him. Vhat he contends for 1s; that it 1s constitutional
to interrupt the administration of the Constitution it-
-selfy in the hands of thoge who are chosen and sworn

to administer ity by the direct interference; in form of
law, of the Stetes, in virtue of thelr soverelgn capacity.
The inherent right of the people to reform their govern
ment, I do not deny; and they have another right, and

that is, to resist unconstitutionnl laws, without over=
turning the Coverrment. It is no doctrine of mine that
uneconstitutional laws bind the people. The great question
is, tvhose prerogative 1s it to decide on the constitution~
ality or unconstitutionelity of the laws?' On that, the
main debate hinges. The proposition that, 1n cgse of a
supposed violation of the Constitution by Congress, is .

~ the proposition of the gentleman, I do not admit it.
If the gentleman had intendsd no more than to assert the
right of revolution for justifiable cause, he would have
 sald only what all agree to. But I cennot concelive that
thare can be a middle course between sutmlission to the
laws, when regularly pronounced eonstitutional, on the

one hand, and open reslstance, wvhich 1s revolution or

58 Pancroft, on. ¢lt., ps 66
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rabellion on the other. I say the risht of a State to
anmil a law of Congress cannot be maintsined, btut on the
ground of the ilnalienable risht o’ man to resist oppressions
that 1s to say upon the ground of reovoluticne I adald
that there 1s an ultimebe viclent remedy, above the Conw
stitution and in deflance of the Congtitution, which may
be resorted to vhen a revolution 1s to be justified, But I
do not aamdit thet, under the Constitution, and in conform-
ity with 1%, there is sny mode in which s State Govermment
as & member of the Unlon, can interfere and stop tha pro-
‘gregs of the general movenont, by forea of her own laws,
under any civcumstance whatsocever.! 93

To further emphasize that the Constltution vas not a
compact bebween States as malntained by Hoyne, Webster sald:

So, then, Sir, even sapposing the Constitution to bs
a compact betiresn the Stategy the gentlomants doetrline
neverthelossy ls not malntainabla; becauss first, the
Genaral Covermmont 13 not a party to thet compact, bt
8 govermmant established Ty ity and vested by 4% with the
povars of trying and declding doubtful quastions; and
socondly, because , if the Constltutlon be regarded as
8 compact, and one ean have no right to fix upon 1t her
ovn peculiar constructlion.

He has not shown, it cannot e showi, that tho Cone
stitution Ltself, in 1ts very best front,; refutes that
iropasitiaﬂ; it declares that it is ordained and estabe

ighed by thes people of tha United Statess Seo Lar from
saying thet 1t is cestablished by the governments of
the several States, 1t dosg not even s»y that 1t is este
~ablished by the people of the United States in the
agaregates Ths genﬁieman says,y 1t mast nean 1o more
© than thet the psople of the several States; taken collect~
ively, constitute the people of the United Statesi be it
so, tut it 1s in this,; their collective capacity; it is
as all the people of the United States that they establish
the Constltution.

“The Confederatlion was, in strictnese, a compect: the
‘ States, as States, were parties to ite. ¥“e had no other

¥ General Governmmenbt..s«see The people Were not satlsfiezd
with 1t, and undertook to establish a better. They under=
tosk to form & Oenersl Govermmenty whifh Could stand on a

%3 Horace Gréeley, The Amerlcan Conflict, pe 86, citing
portions of the *DEbate on Foot!s resclutions®, Jan. 26, 1830
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new bosis « not a confederacy, not s leapuc, not a compact
between States, ut a Constitulion; & popular government,
founded in popular election, dire-%ly responsible to the
people themselves, and divided into branches with pree
scribed limits of puower, and rrescribed duitlies. They
ordained such a goveriment, they gzave 1t the nane of a
Constitution, and therein they established a distrimtion
of powers between this, their Cenoral Goverrment, and
their sevorol State govermments. *Yhen they shall become
dlssatisficd with thelr disiribution, they can alter

1te Thelr own power over thelr own instrument romains,

But this is not a treaty, tut o constitution of gov-
grgient, with povers to excceubte itself, and fuifill its
VCLESs

He arguec that, 1f we transgress, each Sitate, as a
Stateys has a right to chock use The gentleman's doctrines
would give us a strange Junble of suthoritles ond powers,
instead of governmments of separate and d=2lined powersSe

Finally Sir, the honorable gentleman szys, that the
States will only interfere uy thelr power, to preserve
the Constitublon. They will not destroy it, they wiil
not impoir it} they will only save, they will only pre~
serve, they will only strongthen ikl 4h Sir, this is
at the old stoyy. 54

Jomes Madison beceme incensed at Hlaynes wge of his
resolution of Y23 as precedeant for South Carclinats action.
n Sevic

o v August 1830 ho urotes

In a letier to the Nopth fner

The Constitution was formed by the Stabes, that is by
the people in each of the States, acting 1n thelr highest
soverelgn capacity; and formed conseguently ty the same
authority which formed the State constitubionSesesssee

Being thus derived from the same source as the con-
stitutions of the States, it has, withln each State, the
seme authority as the Constitutlon of the State; &nd Is
as much a constitution, in the strict sense of fne tern,
within its prescribed sphere, a:s the Constitubions of the
States are, within thelr respedtive spheres: but with
this obwlons and essential difference, thoi belng a

o 54 Bancroft,; one clts, ps 88~2 from Couzressicnal



compact among the Staltes in their highest sovereipn cap-
aclty, and ceastituting the people theroof, one people
for certain purposes, it cannolt b: aliered or anmled at
the 11l of the States individusliy, 2o the Coastitution
of a State may be at 1bs Indl idusl willevesses

How far this structure of the Govermment of the U,
Se 15 adeguate and safe for 1ts shjects, tinme alone can
absolubel;” deterningsssass ‘

Should the provislons of the Constitubion as hors
reviewed, be found not te secure the Government and
rights of the States, ozalnst usurpsition and auses on.
the part of the United Stetes the finnl resort within
the purview of the Constitution, lies in an smendment
of the Constitution; according to & process goplicable
Uy the CtalcSsesesrs

In order to understand the true character of the Con-
gtibubion of the U, 8., the error, not uncomuon, must be
evoided, of vicwing it through the medium, either of a
consolidated Covernment, or of & conlederated Coverrment,
whilsht 1t is nelither the one nor the otheri Wit 2 nixture
of bothe Aind having, in no model, the sinilitudss and
analegliss applicable Lo other systaoms of Covernment,
it must, more than any othen, b its own interpreter,
according to ity text, and the facts ol the casc. 55

Toth eamps becane more bitter and comron ground ime
posalble as the four nmontli's dabate contimumed., The only
niddle~of-the~road approach uwas gttampted hy the eainent
Statesman and Jurist Bdward Livingstons

I think, that the Constitution Is the result of a

compact entered lnto by the szveral States, Ly which they

“surrendered a part of thelr sovereignbty %to the Unlony

and vested the part go surrendered in a Ceneral Goverrment.
~ That this Covermment 1s partly popular, acting directly

on the citizens of the several States; partly fleleratlve,

depending, for its exiztance and schlon, on the axlstence
and the action of the several Siates. -

55 sanmes Madlson, Lebter to the North Anorican Review,
August, 1830, Virglnls ollfleal Pamohlets, Virginia State
Librarye
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That, by the institution of this Goverrment, the States
have unequivocally surrendered every constitutional right
of impeding or resisting the execution of any decree or
Judgement of the Supreme Court, in any case of law or equity,
between persons, or on matters, of whom, or on which,
that court has Jjurdsdiction, even 1f such decree or
Judgement shouldy in the opinion of the Statess be uncon~
stitutionnle '

That, in cases in which law of the United States
may infringe the constitutionsl right of a State, tut
which 1In its operation cannot be brought before the Supreme
Court, under the terms of the Jurisdictlion expressly
glven to 1t over particulsr persons or matters, that
court is not ereated the umpire between a State that may
deenm itself aggrieved, and the CGeneral Govermment.

That, emong the attributes of sovereignby retalned
by the States, 1s that of watching over the operations
of the Ceneral Govermnment, and protecting its citizens
sgainst thelr unconstitutional abuse; and that this can
be legally done=-

First,; in the case of an act,y in the opinion of the
State palpably unconstitutional, but affirmed in the
Supreme Court in the legal exerclse of its functions,

By remonstrating asgainst it to Congress;

- By sn sddress to the peopley in their elective fun-
¢tions, to change or instruct {hei.r Representativess

By a similar address to the other States, in which
they will have & rlght to declare that they consider the
act ss unconstitutional, and therefore void;

By proposing smendments to the constitution, in the
manner pointed out by that instrumentj

And, finallys if the set be intolerably oppressive,
and they find the General Govermment persevere in enforceing
ity by & resort to the natural right which every people .
have to resist extreme oppression. ’

Secondly, if the act be one of those few which, in its
operation; cannot be sutmltted to the Supreme Court,y and
be one that will, in the opinion of the State, justify
the risk of a2 withdrawal from the Unlon, that this last
extreme yremedy may at once be resorted to.

Y
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That the right of resistance to the operation of an
act of Congress, in the extreme cases agbove nlluded to,
1s not a right derived from the constitution, but can be
Justified only on the supposition that the constitution :
has been brokeny and the State absolved from its obligation;
and that whenever resorted to, 1t must be at the risk
of all the penalties attached to en unsuccessful resistance
to established authority.

That the alleged rilght of a State to put a veto on the
executlon of & law 6f the United States, which such State
may declare to be uneonstitubionsl, attended with a copre
relative obligation on the part of the General Covermment,
to refrain from executing it, and the further alleged
obligation, on the part of that Government, to submit
the question to the States,; by proposing smendments, are
not given by the constitution, nor do they grow out of any
of the reserved povwers, ' : L ‘

That the exercise of the powers last mentioned would
introduce a feature in our Government not expressed in
the constitution; not implied from any right of soverelgnty
regserved to the States, not suspscted to exist by the
friends or enemies of the constitution, vhen it wag {ramed
or adopted, not warranted by practice, or contemporaneocus
exposition; nor implied by the true construction of the
Vipginia resolutions in 98,

That the intreduction of this feature in our Govern-
ment would totally change its nature, make 1t ineffifient,
invite to dissensiony and ends at no distant period, in
separation; and that, if 1t had been proposed in the form
of an explicit provision in the constitution, it would
have been unanimously rejected, both in the convention which
framed that instrument, and in those which zdopted 1t. 56

In 1832 & new and more permanent appearing bariff was
passed and Calhoun and his millifiers, thelr hand called,

accepted tﬁé challeﬁge.
on November 24, 1832 the South Carolina Legislature

gummoned a Convention and its result was the "Hullification

56 m* 3 PP& 71‘“’74; . nere sl Debat ¥ 1829&30
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Ordinance."” It was adopted by a vobe of 136 to 26, In it
the 1eg1 lature declared in the name of the soverelisgn people
of South Carolina that the tariff Act was tunauthorized by
the Gonstitutian' and not to te recognized in any way Yy the
State and threatenéd immeﬁiaté secession from the Wnion if
the central governmcnt attempted to earry it out by force,
The Conventioa further stated:
.+ It is true thet in retifying the federal Constitution
“the Stetes placed a large sand Inportant portion of the
rights of their eitizens under the joint protection of
all the States, with a view to thelr more effectual
security; but it is not less true that they reserved o
portion still largey and not less important under their
own immediate guardianship, and in relstion to which their
orlginal obligation to protect thelr citizens, from what-
ever quarter assailea, remaing unchanged and unaiminished»
Only two saut&arn States were in favor of the tariff
but not one would support South Carolina's Ordinance.
Mississippl termed it "a heresy fatal to the existence of the
Unioni® North Carolina called it "RBvolutionary in its
character; subversive of the Constitutlon of the United States
and & doctrine that leads to a dissolution of the Uniong®
Alsbams maintalined it was funsound theory and dangerous
practicessssss leading in 1ts consequence to anarchy ang .
civil discord;® Ceorgia sald, "We abhor the doctrine of mill-
ification as neither a peacefui nor a constitutionsl remedy

mt, on the contrary as tending to clvil commotion and dige

57 address to the People of South Carolina by thelp
Delegates in Convention, Columbiay 1832, Virginla State Library.
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unioni® and Kentucky, author of the Resolutions of '§8~' 00y
~ thoroughly denounced the setion of the South Cerolinians,
| All eyes were then turned tmiara Virg;inia, historically the
birthplace of Presidents, a leader in natlonal politics,
~_and an ardent defender of States - rights.
 Andrew Jackson, the populer hero of the Pattle of
New Orlemsns, defender of the common man, lauded by the South-
ern yeomen, praised by the Irish and yural graupg of the Northy
supported by the Yestern farmers and worklhg men throughout
~jt;he nation, was president of the United States. To hin fell
. .the task of bringing the proponeats of millification to heel
and deétiny could not have found a more apt overseer to crack
t*2 whips 014 Hickory, with characteristic forcefulness,
early wiélded the iron fist and in so doing fertilized the
embryonic volcano that & few years later would produce o
political emptimi"ﬁisastrcua to his party, and responsible
for the birth of snother. " N |

On March 2y 13?56 Jacksan signed the Force Bill guthopr-
“izing him to enlist the syrmy and the Ha'¥ behind an attempt
to collect duties 1f judicial prozfess were sbstmcted.

Virginia had a diffieult chotce to moke and sentiment
on both sides was wiriespread throughout the state; and clam~
orous outhursts both in opposition to South Carolinn's
Mallification Ordinance and in support of it were so vehemézrb;
that it was decided to submit it to the Caneral Assembly of
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Virginia for consideration. The eyes of the nation weré train-
- ed on this leglslative assembly, as it deliberated, as no
. objective mind, with capable perception, could fail to see

that the 1ife of the young Republic was held in the balsnce.

Careful thought and the realization of the serilousness

of a hesty declsion caused the Virginia leglslators to welgh

the demands and arguments of groups even as radical as on
Federalist faction claiming roots in the deepest recesses

of 6uf‘ﬁatian‘s paste« After a long series of hearings and
debates the Assembly vobed 73-52 to ask South Carolina to
suspend the ordinance and work toward reducing the tariff
which prompted its They simmltancously denied the Resolutions
t- 1798+9¢ (sanctloning the course of action) and meintained
the Ordinance was based on a false theory of the orizin, struce
ture and organization of the United States Government, However,
a motion to affirm undiminished confidence in Jackson (patr~
 lotism and firmness) and denying the right of Secession was
defeated 107-24, 58

| Dazed nnd bewildered by this maclstrom of fesling that
had disrupted the traditional solidarity of Virginia, its people
turned to the paternnl staté leaders a pleading forvguidance,
Foremost of these fathers was Littloton Waller Tazewll of Eastern
Virginia, revered by all and a pillar of state-rights strength,5?

,58 Henry Harrison Simms, It
RERE-L0, p.STy quoting from the
Delegates, Jon, 344 1833

59 111d,, pe 71

C bhe YWhies in Virsinia,
trzinie House of
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Tazewell rose %o the oceasion and sﬁatéd "the Commor-

wealth of Virginis has never transferred the aliegiance of
her citizens to the gaverﬁmenﬁ off the United States, elther
in the £irst instance or at any other time. She clelns 1t of
them all now as strongly as she did on the 29th of June, 1776y
when she first demanded 1t; and at any and cvery btime since,
nor can any man living point to the act or instrument Wy which
she has gver surrendered ibL." 60 In retuital Senator Rives of
- Virginia defendin;; the Force Bill in a specch February 14,
1833 sald, 5The constitubion of a State ié aiways the act of
8 State in hér highest soverelgn capacltys and if it can oppose
no obstaecle Lo the laws of the Union; as is here declared, it
follews that nelther the sovereign, nor tha leglslatlve inter-
R position of a State is sufflicient, under the ccnstitntion, to
defeat a law of the Unlted Stztes,® ®% He aid, however, go on
" to say that the Proclamation did contain doctrinal errors but it
was the duty of Virginia to adhere to the law. In this he re-
- eceived the hearty and vigarbas appreval of the people of'the
- western poart of the state.or |

| In retrospect we can See many sectional and divisive
forces ot work both within and without the state of Virginia,

&0 Ibides po T3

' 61 Willlam C. Rives; Speech on Force Bill, Delilvered
in Senate; February 14, 1833; Virginia State Library.

82 gimms, op. cit., p. 74
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but they were forces lacking immedlate lonsterm goals or
the coheslivensss necessary te make their ideas folt in more
than temporary actlons They arey nevertheless, many of those
same forces that appeared later as the initlal impetus that
plunged tha nation into civil war,

The Worthern and “estern Btates joinod in each issuing
resolutlions sgupporting the President and dencuncing Scuth
Carolino's setions Those of three New IZnglend States are
sufficient to show the trend of sentiment:

- Resplves of the L

. That the sentiments of the Presidentlal Proclameticn,
Docember 10, 1852 met with the approbation of its Leg-
islatures They leuded The "salutary exercise of his
Veto" as chisf executive and cne whose "devoted petriotism
and moral courage ave equal to any crisis, and undey the

guidance of whose wisdom the anciggt landrerics of the
Constitution will be pregerved.,® ©<

That we heartily approve the policy and measures of
Pregident Jacksonts administration, and in the present
difficult and threabening aspeet of public effalrg, we
1look with confidernce to the patriotism vigilance and
Tirmness of our chiel Magistrate, as sure pledges that
a1l his efforts will be directed to preserve uni%gaired
the union, happlness, and glory of our Republic,

Resolves of Masguchebts.

Aftey denouncing the action of 3South Carcolina,
Magsachusetts in its Report states: Were it even true,
that the legislature of this Comnonwealth had expressed
the intentisn of forcibly resisting the execution of an
uncoastitubionsl law, it wovld not therefore follow,

g
-

6% state Papers on Mallification, Wew Hompshire.

64 ctate Papers on Wullification, Maine,
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that they had countenanced the doctrine of Nullificotion.
The right of foreible resistance to the lews,; in cases
of extreme oppression, 1s undisputed. If such a case
should ever occur, Massachusetts will openly take hep
stand upen that rights MNullification undertakes to re-
concile resistance with submissicns to obey and break
the lawv at one and the some times It must be Justified
if at all, on principles entirely different from those
which Justifly the natursl right, of resistance, and on
principles which have never been professedy countenanced
or practiscd RRon by the Covernment cr people of this
Commorwealth,

& very interesting, sn illigtrative series of articles
reflecting the viewpoint of South Carolina was that termed
the “Saﬁereign Right of States" of a Reply to the Consolidatlion
anachrce Dogtrines of the Hhigs as sebt Forth Ly the Natlons
Intelligencer in Advocating the Norfolk Speech of Genator
Dovglas. Excerpts from the articies by Justinlan with four
pioposition established by the Fational Intelllgencer

Lollow:

Soubh Carolina views of the Federal Constitution ought
to be reogarded as the most orthodox, authentic, and corrcet
from the fact that she dld more towards framing the in-
strument then any otieor States, Both the Originel Drafts
pf that Constitublion vwere made by South Carolina members
of the Convention wihich framed that instrument, 1n May
17873 the £irst by that able civilian, Charles Pineckney,
and the second by that most cminent statesman John Rutleige,
who was chalman of the comeittee wiiech reported the
¢constitubtion, and vhon I have ever regarded as the ablest
member of that bodys "inter principles, fzclle princeps,®
These two distinguished mon vere, beyond a doublt, the

© brue YFathers of the Constitution,® not only from their
naving secon throughoub the debates which epsued by far
their ablest supporters; and 1 state thls fuet espec
for the purpose of correcting the strange errvor which has
got abroad that Madison did more than any otner member
in framine the Fedesral Constitutlon, whercas the direct

n Jullification, Massachusetts,
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reverse wag the ﬁasag'from the very fact uwpon which “he
hag so much prided himgelf, that he was constently occupied
in taking the nmosi careful notes and Journal of the pro=-
ceadings, which he hag published, and which labor precluded
the possibility of bis taking pueh ghare in the dzlates, or
the actlon of that Conventicns He was not even & nember
ol the franing committee, and in fact did little or nothing
towards the actusl freming of the Pedersl Constiltution,
although he has been one of lhs ablest expodnders in his
Legiciature, '

The Natlonsl Intelligencer Propositions

1. That this is a Covermuart of the people; ond not
along ol the Statess

2y  That however true it may be thiat every lauyery
every statesman, overy scholar novs that a soverelgn
Stete camot comit troeson ab all, much less against a
nere agent (Constitution) or atiorney sprointed to attend
to war and comameprce, and nothing eise whatever, it appears
Trom ths swards of history to be none the less trae that
in point of fact ocur Lathers did form a Govormment against
which 1t 13 possible for a soverelien State to commil
treasons

3¢ That in the formatlon of the Congtitutlon the
Goverment sstablished under it was understood as i-e
time to be incompatidle with the right of secesslon as in-
hering in or sccruing Lo any member of the Union.

- 44 That the Virginia and Fentucky Reselutlons of 1938-
19¢ are themselves misinterpreted Lo sustaln the false
interpretation of the Constitutlen, to which they lend
neither countensnce nor supports fhere 1s novhere found
unon the face of our great charter any clause intimating
it to be compact, or in anywlse proviaing for its inter-
pretation as suchj on the contrary, the preamble emphatic~
ally spedes of it as an ordinance, and establishment of
goverment in the name end by authority of the people of
the United Statess The langusge 1ss "Je the people of the
United States, do ordain and establish this Constitution
for the United States of Americe,! The people (not the
sovereign Stetes) do ordain ond establish (not contract
end stipulate) this Constitution (not this tagency') for
the United States of Ifmerlea. .

Justinian replled, "Does not Unlon mean the Joining to-
gether of %wo or more separate bodles of things? What is
fhe meaning of the word Federal? Its origin 1s based on
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what appertalns to a covennant, lsague or conirvact bice
tween parties? Does not United States inexorably slenily
an 'Alliance, lecgue or unloa?! nen the thirteen coloanies
sgparated themselves from Creat DPritoin, 4id they noi
tecome thirteen independent and sovereign States?u ©F

With the issuence of the Foree BLll the Larifl was
also decreased and both sides claimed the victorys South
Caroling repsaled her Nullification Ordinance accordingly
tut to seve face issued the “Ordinence Wullifylng the Force

We, the pevple of the State of South Carolina, in Con-
ventlion assembledy do deeclarc and ordain that the Act of
Congress of the Unlted SBtates, emtiile “An Act further to
provide for the collection of dubics on imports," approved
2nd March, 18633, is wauthorized by the Constltution of
the Unilted Statesy subversive of that instrument, destructe
ive of publlc lliberty, and thaet the same is and shall be
deened muil and vold within the linits of this State; and
that i1 shall be the duity of the Leglelature, at such time
s they may deen expedlent,; to adopt such neasures and
pass such acts &s nay hs necessary to prevent the enforce-
ment thereof, and to in{llct proper pennliies on ar, person
who shall do any act in executirgor enforcing the some withe-
in the Limlts of this Btate.

We do further ordsin and declare that the allegiance
of the citizens of this State, while they coatimme such,
1s due to sald State; and that obodience only, and not
alleglance, is Gue them to any cother pover or asuthority
to whom 8 conbrol over them hag been or may be delegeted
by the State; and the CGeneral Assembly of the said State
is herelby empowered from time to time when they deem it
proper, to provide for the administration to the citizens
and officers of the State, or such of the sald officers
es they mey think £it, of suitable vaths or affirmations,
binding them to the observance of such alleglance, and
adjuring all other allegiancez and also to define what
shall emount %o a viclatien oi their zlleglance, ag% to
provide the proper punishment for such violatloi.

A XN

Find ‘ | - R
66 Justinian, Sovereign Rishits of Stotes, pp.l-2

67 Journal of the South Carnlina Convention of 1833,
(Maych 18, 1835) e —
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Webster, dlsgusted with the unyielding Southerners,
summed up his arguments briefly in opposttion to Calhouns

Mry President; turn this gquestion over, and present

it as ve will argue upon it as we may - ezhaust upon it
all the fountalns of metaphysies~ stretch over it all the
meshes of logleal or political subtlety~ it still comes
to thiss Shall we have a General Government? Shall ve

- gontinue the union of the States under a Govermment in-
stead of 8 league? This 13 the upshot of the whole matter;
because, i1f we are to have & Govermnmenty by majcritieﬁé
1% mast have this power, like other Governments, of enforce
ing its own laws, and its own decisions; clothed with authw
ority by the people, and always responsible to the people;
it must be able to hold 1ts course, unchecked by external
interposition, According to this gentleman's view of ths
matter the constitutlon is a league; according to mine,
it is & regular popular Governments, This vital and all-
fmportant question the people will decide, and, in deciding
1t, they will dete ¢ whether ratifying the present
CONSTITUTION AND FRAM~OF GOVERNMIENT they meant to do not
more than to asmend the srticles of the old confederation, ©

014 Jemes Madison forecast in a letter to Edward Coles

written Avgust 29, 1834:

It is not probable that this offspring(mllification)
of the discontents of South Carolina will ever approach
success in a majority of the States. But a susceptibility
of the contaglon in the Southern States is visible and the
danger is not to be concealed that the sympathles arising
from known casuses and the incmlcated impression of a pepr-
manent incompatibility of interests between the South
and the North may put it in the power of popular leaders
aspiring to the highest stations; and despairing of success
on the Federal theater,; to unite the South on some critical
oceasion in a course that will end6én creating a new thester
of great; though inferior; extent.

66 Bancrofty %3«; geites PPal6a=5, citing Consressional
Debates; 1832+33; 77Ts

69 pantel W, Howe, Po: History of Secession, pe
16~17, citing Madison's Vr s D» :
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¥hile mllifiecstion had been virtually smiffed out in
South Carolina it was simultaneocusly granted a complete triumph
in Georgla. A certain section of Georgian territofy had been
granted the Creek and Cherokee Indians by treaty with the |
United Sta;tes; &n attempt was mede to wrest these lands
awey from the Indiangs hy our Covernment but thelr cause was
defended on :'a-ppeal by Presldent Adamss Governor Troups Aof
Georgia, upheld the validity of g fictiticué cesslon of the
" land by a minority of Creeks and threstened to use force in
removing the Indlans and enforcing the titles Much to his
dismay Presiderit Adams did use troops and the matter rested. |
In 1828 Jackson became President and the new regime, loyal to
its soverelgn politiecal backers upheld the Georgian elaim to
the territory as a sovereign pight. Vvhen Chief Justice Marshall
decided against the soverelgnty of Georgla in opposition to
that of the United States in a subsequent case Involving the
Indians the President stated,"John Marshall has made his
decision, now let him enforce 1t." Interposition was twice |
triumphant, but the triumphs were hollow, they were made with
the acquiesence of one of the national arms of goverment

not in opposition to them all,



CHAPTER VI
THE INTERIM PERIOD

An interin periocd in the struggle to secure‘an accegptable
doctrine of interposition had been reached., The erisis was
“temporarily overy but what had been solved? The Sectionalisn,
the differencesy all of the divergencies tﬁét had exlsted in
the colonies, and morey were obvious, An impartial observer
scannirga compogsite list of the numercus differences woulav
“have sald it was the impossible, union on such a basis could
nbt éndure¢ This feeling was in the hearts ol many a thought-
ful citizen‘too, as eﬁiﬁenced by an author writing under the
pseudonym "Locke® to Thomas Ritchle of Virginia in 1833:

Is there, or is there not, any principle in the Consti-

tution of the United States; by which the States may resist
the usurpation of the Federal Government; or are such usure

pations to be resisted only by revolutions?

Are the States bound to submit to laws which are uncone
stitutional and vold?

Is there any common umpire established by the constitution
0 whom may be referred questions touching a breach, thereof? 70

The period I have termed the interim or the years between'
- 1832 and 1858 are comparativeiy free of attempts at interposition
or millification. The natlonsl government continued its growth
in power and the Union became larger. Chief Justlce Taney and
Justice Story delivered famous and welghty opinions. Taney de-
cided in the Dred Scott case in favor of the Southern viewpoint,

70 Locke, "An Exposition on the Virginia Resolutions o
eg, V Political Bamphlet ginia State Library.
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A Constituticn was described as a compact; the rights of btates
took precedence over those of the central government; the tarr~
"itorles were the Joint possession of all the States and the Misse
ouri Compromise was unconstitutlonal. Interposition received
8 s0lld pillar beneath its doubtful platforms Story delivered,
a decision in 1842 in Swift v, Tyson, 16 Pets 1, and confined
the meaning of "laws" %o "enactments® promulgated by the leg-
islatlve authority of the state, "with the result that federal
courts were free to disrcgard ﬁee:isicm of state courts in
commoll law cases, “Arguments and differences vere prevalent and
the plow of govermmental progress was alweys inches above the
dreaded threats of mullifieation and secession but no moves
were made, .

In 1858 and 159 following the enactment of the FMugltive
Slave Lzaw and the Dred Scott decislon, &isccnsin, a2 strong
abolitionist State, entered the field of Interposition. In
attempting to prevent the arrest of cnea;? oshua Glover, fugitive
slave, by a United States Marshall, the citizens of Racine ran
afoul of the Tederal Courtss In defiances the Generalv Assenbly
and Supreme Court of Wisconsin held the ‘highest judiclary in
the land at bay claimine; the Caux‘l‘:'s "assumption of power and
~effort to become the £insl arbiber was in conflict with the
Constitution.” |

Thelr published resolution in part readt ‘

Resolved, that this assumption of jurisﬁ...ction by the

Federal judlciary in the sald case, and without process, is

.an act of undelegated authority, and therefore without
pover, void and of no farce. ,



79

_ Resolved, that the government formed by the Consti=-
tution of the United States was not made the exclusive or
final judge of the extent of the powers delegated to itself
but that, as in all other cases of compact among: parties

having no common Judge, each party has an squal right to

‘Judge for itself, as well of infractions as of the mode and
measure of redress. :

Resolvedy that the prineciples and construction contended
foresssthat the general poverrmment 1lgs the exclusive judge
of the extent of powers delegated to if, stops nothing
short of despotlsm, since the discretion of those who
administer the goverment, and not the Constitubtiony would
be the measure of thelr powers; that the several States
which formed that instrument have the unquestionable right
to Judge 1ts infraction, and that a positive defliance ly
those sovereigntied, of all unsuthorized acts done or attempt-
ed to be dcgi under color of that instrument is the right-
ful remedy. ’ -

Conscious of the position being taken up by the central
goverment and the disagrecments of the past, some statesmen
never rested in their quest for denial of the Unlon's hold, 4
Loulslana Senator gtated:

The Constitution of the United States 1s s contracte Mr.
VWebster says & contract broken at one end is broken all over,
The Constltution of tho Unlted States has been broken, Theree
fore, the contract is broken all to plecesy, and 1s at an end,
Therefore, each component part of the former Unlted Stntes
(Specifically Louilsiana) stands for itself, Thereofore, each
portion, thus floating for itself, can do what seems bhest
to itself« become & separate empire, Join & nevw confederncy,
or become again a French dependency, or ¢lse a startégg point
for a nev government throwing its selne over Mexico.

br, Francls Lieber answered forwardlys
This argument contains almost as many fallacles as it

contnins positions. Lets say the Constitution 1s & contract,
What sort of a contract, thore are many specles? All publicists

"L yysconsin Resolution, 1859, quoted from Richmond News
Leader, Nove &1y 1906 '

72 Francis Licber, ope ¢ite, D7
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have maintained that the govermment contract is made in
perpetultys Drs Lieber econtinued by adding that this the
exlistence of feeling not formmlation, however, and this
was arrived at through the inherent nature of scciety and
the ldea that goclety is & Yeonbinuum'asses Vire Webster was
too great s lawyer not to know that 'a contract bhroken at
one end' does not gpply to all contracts. Everything de-
pends upon what constitutes the breasking of a contract,
and upon ils naturece..« Louisiana was acquired from Trance,
incorporasted into the United States Constitutlon allows
no ex post facto laws, where did this Stete suddenly de-
velop soverelgn power? There 1s no valldity to this thesis
of the Senator's, @ - :

™ 1p1d., pe 8



CHAPTER VIX
SECTSSION

The year 1860:saw all of the trials, dlfferences and
arguments seeth to the top of the cauldron of war that wes fast
reaching its boiling paiﬁt‘ The ultimate form of a State's or
~ group of States! denial was about to present itself,

Puring Buchanen's administration a "Flatfom of State
Disunion® was adopted at a convention in Worcester, Massachusebts
that reflected some of the sentiment prevalent at the times

Resolved, That the meeting of » State Disunlon Convention
attended by men of varicus parties and allinitlies, gives
occasion for a new stetement of principles and & nevw plate«
form of action, ~ .

Resolved, That the cardinal fmerican principle 1s novw,
8s slways, libarty, while the prominent fact is now; as
slvays, slavery.

Resolved, That the conflict begween this principle of
1iberty and this fact of slavery “28 been the vwhole history
o the netion for {ifty years; while the only result of i
this conflict hes thus far been to strengthen both gartieég*
and prepare the way for & yet more desperate stiruggles

Resolved; Thet the fundamental difference bebween mere
political agitation and the action we propese, is this, that
the one requires the acquiescence of the slave power; and
the other only 1ts oppositions

Resolved; That the necesslty for disunion is written in
the whole exlsting character and condition of the two sec~
tions of the country; in thelr social organization; education,
habits and laws; in the dangers of our white cltizens in
Kansas; and of our colored ones in Boston; in the wounds
of Charles Sumner and the laurels of his assailiants, and
no govermment on earth was ever strong enough to hold
together such opposing forcess

Resolved, That this movement does not seck nmerely disunion
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but the more perfect unlon of the free states by the "expul=
sion' of the slave States from the confederation; In whith
they have ever been an element of discord, danger and dig-
grade.

Resolvedy That it 1s not probable that the ultinmate
severance of the Union will be an sact of deliberation ox
discussion, but that a long period of deliberation and
discussion must precede ity and this we meet to begin.

Resolved, That hencefomiard; instead of regarding it as
an objection to any system of policy that it will lead to
the separation of the Statesy we will proclalim that to be
the highest of all recommendations and the groateful proof
of statesmanship; and will support, politically and other~
wise, such men and measures as appcar to tend most to this
result. '

Resolved, That by the repeated confession of Northern and
Bouthern statesmen, "the existence of the Union is the chief
guarantee of slavery," and that the despois ol the old world
have everything to fear, and the slaves of the whole vorld
everythlng to hope Irom ils destruction and the risc of free
Northern Republic.

ResclVed} That the sooner the separation tekes place the
more peacsful 1% will be; btub that peace or war is a second=-
ary consideration, in view of our present perilss Slavery
must bg,conquered, peacefully; if we can, foreibiy; if we
mista

The ship of state seemdd destined to plunge over the

cataract of disunion. FEvery turn found violent disagreement.
Social; economic; political, territorial, slavery, all were
smashed back and forth from pillar to post with neither éiﬁe
‘even attempting objectivitys Every imaginsble construction ‘
was attempted on the document of 1787 and regardless of content
arguments read in and cut of, at will. Judah P: Benjamin; in

debating’the status of territories, sald, "if therefore; they

"4 Benjamin E. Green, Colhoun Mallifieation Explaincd,
citing, Platform of State Disunion Convention, “orccster, MasSa.,
1860
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‘be popular soverelgns, he does not get rid of his difficulty
by saying that when the Constitution talks a};gut States it
means Territorles, because that is not_ s0."

The Honorable John M. Botts spoke on "Union or Disunion®
in Lynchburg, Virginia, October 18, 1860: Quoting Henry Clay-
*In all parts of this Union it must become the unanimous con-
viction of the people of these United States that whether a o
State 1n this Union 1s or is not to regulate labor, in this cr'»' '
| ~ that manner, depends upon the will of the people of that State
and Ters#itory." He went on to quote Yancey, "The povers del=
egatedesee 10th Anendment.... and reserved té the peopleesss
because the power was not delegated to the Government to des=
~ troy itself, therefore the power was reserved to the States to
destroy it."® Bottt!s facetious reply compared the union to a
solenn marriage contract~ "I would advis$6all the secesslon
men to go over to the Free Love party.!

The Honorable Jefferson Davis spdke ageinst Douglas!

. territorial speech, "The call is on every men to come forward

now, after the Supreme Court has glven all it could render

75 Judsh P, Benjamin, Speech on "Defence of the National
Democracy Against the Attack of Judge Douglas, Delivered in U.S.

Senate, Mayr22, 1860, Virginia Political Pamphlets, Virginia

State Li’o:ary .

76 J ('M. tts, Speech on "Union or Disunion,*®
nin PoSiitaal Brust)oReeeh 00 nin onats DiEROLoms |
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upon & political subject, and state that his creed is adher=
ence to thevg;ule thus expounded in accordance with previous
agreement, .

Davis had previously spoken on May 75 on the "Relatlons
of States® and revealed that the 1ldes of é. State's position -
can be seen in reference to Rhode' Islend's resolution that,
"the powers of govermment may be resumed by the peoplgswhen-
soever it shall become necessary to their happiness.®

Seerecy and clandestine activity was paramount in many
circles as the ™rrepressible conflict® drew nearer but some
well-guarded secrets were joyfully revealed, Interposition be=
lief was. running at fever pitch, It was publicly announced
that "in October, 1856, a Convention of Southern Governors was
held at Raieigh, North Carolina, at the invitation of Governor
Wise, of Virginia, It was proclaimed that, had Fremont been
elected ha would have marched at the head of twenty thousand
men to Washington, and taken possession of the Capitol,qgre-’-
venting vy force Fremont's inauguration at that plece,®

" How similer that meeting was to that of October 25, 1860
held by the politicians of South Carolina in which they stated
unanimously thet if Lincoln was elected th_ey would immediately

77 Jefferson Davis. of Mississippiigﬁeply to Senator
Yirginia

Douglas* delivered in Senate May &6, 17, M
P i ca hlets, Virginia State’Library.

78 jefferson Davis, Speech on "Relatlons of States,"
delivered in Senate May 7, 1860, ¥ Political Psmphlet
Virginia State Library.

79 Hopace Greely., Great American Conflict, p. 320
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instigate South Carolina's withdrawal from the Unfon. Digs-
agreement and disaffection for'the courseof events{in évery
tiela of endeavour became to some minas intolerable and like

cabals were held by practically all of the Slave Statess
 Letters, communication, pamphlets,*ana essays were cirenlated

_ throughout the South and the right of Interposition, to any

~extent, was lauded to the skies. Alexander H. S'cephens pre-
senxed his views on.Secession\ana Uniont

Alleglance, as we understand that term, is due to no .
. Govermment, . it 15 due the power that can rightfully meke
or change Governments, - This is what is meant by the Para-
mount suthority, or Sovereignty. Allegiance and Paramount
authority do go togetherj we agree in that, BRut there is a
- great difference between the supreme law of the land and
the Paramount emthority, in our system of gdvermment, as
~well as in all others, Obedlence is due to the one, while
allegiance is due to the other. Obedience to law, while
it is the law, or the Constitution, which 1s an organic
~law for the time being, and alleglance to the Paramount
authority, which can set aside all existing laws, fun~
damental laws, Constitutions, as well as any others. are

very different things;ﬁo
Mrp. W; D. Pcrter. Charleston, President of the South ‘
Carolina Senate said on November S, 1860. in reference to South

o Carolina*s proposed stand, “In our unanimity will be our strength

‘both physical and moral, No human power can withstand or break
down a uhitea_ people,® k | |

Kentueky's Judge Bibb commented on South Carolina's
course in 1832 in & manner which seemed as applica’ble again

B as when uttered previously:

80 pqevander H, Stephens; A Constitutfonal View of the
gg Bethz_gn the Stategs pe 85 |
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The question of war sgainst South Caroligg i s presented
as the only alternstivei The issue was rdlses¢ The first
estion is between injustice and justice. Shall we do
ustice to the States who have united with Scuth Carolina
- in complaint and remonstrance against the injustice and
- oppression of the tariff? Shall we cancel the obligations
- of Justice to flve other States; because of the impet~
uosity and impatience of South Carolins under wrong and
‘ oppression? The question ought not to be whether we have
- the physical power to crush South Carolins, but whether
4% i3 not our duty to henl her contents; to conciliste a2
- member of the Union; to give peace aend happiness to the
~ adjoining States which have made common cause with South
Carolina so far as complaint and remonstrance goi Are we
to rush into a war with South Carolina to compel her to
remain in the Union? Shall we keep her in the Union by
. force of arms,; for the purpose of compelling her submisséon
. to the tariff laws of which she now complains? How shall we
" do this? By the naval and military force of the United
' Statesy combined with militia? Where will the militla - =
come from? Will Virginis, will North Carolina; will Georgla
Mississippl; or Alabama; assist in enforcing submission to
the tariff laws, the Justice and constitutionality of which
they have, by resolutionsg on your files; denied over and '
over again? W¥W1ll those States assist to forge chains by
which they themselves are to be bound? Is this to be
expected, in the ordinary course of chance and probability?

T My creed is that; by the Declaration of Independence,
“the States were declared to be free and independent States,
- thirteen in number; not one Nation~ that the old Articles
of Confederation united them as distinct Statés, not as A
one peoplei« that the treaty of peace; of 1783, acknowledged
- ~ their independence as States, not as a single Nationj that
. the Federal Constitution was framed by the States; submitted
- to the States, and adopted by the States; as dlstinet -
Nations or States; not as a single Nation or people.

By canvassing these conflicting opinions; vwe shell the
better understand how far South Carolina has transcended
her reserved powers as & Soverelgn State~ how far we can

" lawfully make war upon her- and whether we; or South
. Carolina are likely to transcend the bairiars provided in
 the Constitution of the United States8L ~

B This time; however, it was not one of the United States
' that needed coercing as in the 1860's it was a probtlem of many:

o1 Ibldsy Pe 42657
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~ And this time it was not Just a tariff that bothered the
oppressed but a combination of factors generating malice, hate
~ ille-feeling and distrﬁst thet knew no alleviatlion or solace
© to those involved but not in accord. |
~ Governor Gist of South Carolina said in his commin-
icetion to the two Houses of the Leglslaturs, November 5, 1860
Under ordinary elrcumstancas;'your duty coula'bé soon

:discharged by the election of Electors yepresenting the
cholice of the people of the State; btut, in view of the

threatening aspect of affairs, and the strong rpobability o

of the election to the Presidency of a sectional candidate;
by a party committed to the support of measures, which

if carried out, will lnevitably destroy our equality in

the Union, and ultimately reduce the Southern States, to
mere provinces of a consolidated despotism, to he governw
ed by 8 fixed majority in Congress hostile to our instite
utlons; and fatally bent upon our ruln, I would respects
fully suggest that the Legislsture remain in session, and
take such actlon as will prepare the State for any emepre
gency that moy arise,b2 o

B My, James Chestnut Jr., United States Senator from South
Carolina, addressed a secession gathering on November Sy t
"Befofe the setting of tomorrow's sun, in all human prabability
" the destiny of this confederated Republic would be decided
'(Lincoln's Election)....»» Peace, hope, independence, liberty,
~ power and the prosperity of 80vereign States, may be dréped

‘;' as chief mourners in the funersl cortege of the Constitution of

the cpuntry.“

'VHGnoréble‘%mo Ws Boyee, General M. E,. Martin's;CQIQnels
‘Cunningham, Simpson, Richardson, Mr, Trenholm, Mr. Rhett, Moses,
Ruffin of Virginia, all rallled to the "Fire Eaters® banner with

8z Ibld., D 428
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flery speeches and actuelly congratulated eéCh'other vhen
‘Lincoln was elected, "Southern Indeﬁendehce" wes at last at
"hand and the supremé attempt at Interpbsitioh.was launched.
,L | On,Décemﬁer 204 1sééythe South'CarolinafSecession Con-~
:5f§entian’met and issued the "Ordinance of Secessfon®s |

We, the People of the State of South Carolina, in
Convention assembled, do declars and ordasin, and it 1s
‘hereby declared and ordalned. '

That the Ordinance adopted by us in Convention, on the
twenty-third day of May, in the year of our Lord one thou~ .
- gand seven hundred and eighty-eight, whereby the Constie
tution of the United States &4f America was ratified, and
- also, all the Acts and parts of Acts of the CGeneral Assenbly
of this State, ratifying amendments of the sald Constitution
are hereby repealed; and that the Union now subsisting
between South Carolina and other Statesy; under the neme =
of "The ynite&'States of Armerica,” is hereby aissolved.®

~ The dle hed been cast and on December 24, 1860 South Carolina
. proclaimed the causes which induced her secession:

The people of the State of South Carolina, in Cone P
vention assembled, on the 26th dey of April, A, D, 1882,
declared that the frequent violation of the Constitution
of the United States, by the Federal Govermment, and its e
encroachments upon the reserved rights of the States, fully
Justified this State in then withdrawing from the Federal L
Uniong but in deference to the opinions and wishes of the
other slaveholding States, she forebore at that time to g
exercise this right. Since that time, these encroechments
have continued to increase, and further forpearance ceases
to be a virtue, ‘

And now the State of South Carolina haveing resumed her
‘geparate and equal place among nations, deems it due to
herself, to the remaining United States of America, and
to the nations of the world, that she should declare the
{mmediate causes which have led to this act.

In the year 1765, that portlon of the British Empire

83 Tgwnsend, 0D g;&é, Pe 213
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embracing Greaﬁ Britain, undertook to mske laws for the
- government of the rortion ¢omposed of the tirteen American
Coloniess A struggle for the right of self-gzovernment en=-

sued which resulted, on the 4th of July, 1776, in a Declap~ - . .

ation by the Colonies, "that they are and of right ought to
be, Free snd Independent States; and that, as free and in-
dependent States, they have full power to levy wer,; con=
clude peace, contract alliances, establish commerce, and
t0 do all the other acts and things which independent
States may of right dee o :

When any form of govermment becomes destructive of the
ends for which 1t was established, 1t i1s the tight of the
people to amlter or abolish it, and to institutta new ‘
govermmenty Deeming the government of Creat Britain to
have become destructive of these ends, they declared that
the Colonies tare absolved from all allegiance to the ﬁ
British Crown, and that all politlcal connection between
them and the State of Great Britain 1s, and ought to be
totally dissolved,!? ‘

In pursuance of this Decleration of Independence; each
of the thirteen States proceeded to exercise its separate

soverelgnty; adopted for itself a Constitutlon, and sppointe

ed officers for the administration of govermment in all of
its departments~ Legislative,; Executive; and Judicial,

By this Constitution certain duties were imposed upon
the several States; and the exercise of certain of their
powers wes restrained, which necessarily implied thelp
continued existence as sovereign States; But, to yremove
"Bll doubt; an amendment was sdded; which declared that the.
vovers not delegated to the United States by the Constitution

' nor prohibited by it to the States; are reserved to the

States respectively, or to the peoples On 23 May; 1787,
South Carolina; by a Convention of her people passed an
Ordinasnce assenting to this Constitution; and afterwards
~ altered her own Constitution, to conform herself to the
obligations she had undertaken.

: Thus was established; by compact between the States; a
Government ; with defined objects and powers| limited to

the express words of the grant. This limitation left the
whole remaining mass of power subject to the clause reserve~ -

4ng it to the States or to the people; and rendered une-

necessary any specification of reserved rights;

Wey therafore the people of South Carolinaj by our
delegates assembled; appealing to the Supreme Judge of
the world for the rectitude of our intentions; heve solemnly
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declared that the Union heretofore existing between
thils State and the other States of North America, is dis-
solved} and that the State of South Carolina has resumed =
her position among the natlons of the world, as a separate
and Independent State; with full power to levy wary Cohe
~‘clude peace; contract alliances, ectablish commerce, and
to do all other ggts end things which independent States
may of right do.~* o , ; .

Not Just rabid unionists and Northerners recolled from
‘the thought of secession, Alfred Iverson, noted statesman, sald
in 18603 R o
: I do not myself place the right of a State to secede
from the Union upon Constitutional grounds. I admit that
the Constitution has not granted that power to a Statee
It 1s exceedingly doubtful even whether the pight has been
reserved, Certainly it has not been reserved in express
termss I therefore do not place the expected action of
any of the Southern States in the prasent contingency,
upon the constitutional right of secesslon} and I am not

prepared to dispute therefore the position which the Presw
ident hes taken upon that point, .

I rather agree with the Fresident that the secession
of a State is an act of revolution} taken through thet
particuler means or that particular measure, It withdraws
from the Federal compact, disclaims any further allegilance
to it, and sets itself up as & separate government, an

independent State. Tnhe State does it at its peril, of course

- hecause it map, or may not, be cause of war by the remain-
ing States composing the Federal Government. If they think
it proper, to consider such an act of disbbedience, or if

they consider that it cannot sutmit to this dismembeyment, = "

why then they may or mgy not make war, as they choose; upon
the seceeding States,® :

| Georgla's Governor Joseph E, Brown affirmed the right
of secession and the "duty of other Southern States to sustain
| Scuth Carqlina'in the step she was then taking.® He added,

.- "He would like to see Federél troops dare attempt the coercion

el

84 1p1a., p. 214,
85 powell, ope Gites Do 399
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["of a seceding Southern State‘“ The Georgla Convention quiekly‘”ﬁ~° 
| vobed for secession by more than & two to one margin. A dlss
k(i {anion caaspiracy flourished in Texas and action'was precipitatedaifﬁ

“xiiin all of the Slave States same successfully an& some nat S0

S . 4CT OF SECESSION S e
CSTATES . ADOPTED BY LEGISLATURE . ¥ES MO

- Alsbama Jamary 11, 1861 . - 6L @
.. Arkensas - May 6, 1861 : T - L o
" Florida ' = damuary 10, 1861 . . 62 7
oo Geckgla ' January 19, 1861 ~ . . 208 -89
" Louisiana January 26, 1861 113 A7
© Misslssippi Jenuary 9, 1861 - - 84 15
North Carolins May £1, 1861 : unanimous
- South Carolins Deeemhex 204 1860 unanimous
- Tennesses dJune 8y 1861 ; | e
. Texes + February 1, 1861 166 7
. Virginia - April 17, 1861 . : 88 55

86
i - Missouri, Kentucky, Marylariand Delawars falled ta
' f;pa an Orainhnce of chessicn, s0 declared themselves neutral.

| ’ OniJanuary 21, 1861 Jefferson Davis presented his view.
'fQ9j?n.the "Right tg Secede® as he withdrew from the United Stafes L ¥

S ﬂullification.anﬂ secession so Gften confounded are
©.. ' agntagonistie principles, Nullificetion 1s a remedy which
~ 4t is sought to apply within the Union, and agasinst the

 egent of the States, If it is only to be justified when
 the sgent has viclated his constitutional obligation; amd .
. @ State assuming to Judge for itself; denles the right of

. ‘the egent thus to act; and appeals to the other States
" of the Union for a decision; but when the States thems

~ gelves, and when the people of the States have so acted
" pe o convince usg that they will not regard our Consti*
o tuticnal rights, then, and for the firsttime, arise ‘
e the doctrine of secession in its vractical anplication.

Bs;rdwnsend¢.QEC.QQE*"p? 220
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A great man who now reposes with his fathers, and who .
has been often arraigned for a want of fealty to the :
Union, advocated the doectrine of millification because it
preserved the Union. It was because his deep-seated

- attachment to the Union,; his determination to find some.
remedy for existing 1lls short of severance of the ties
which bound South Carolina to the other States, that Mr.
Calhoun advocated the doectrine of millification, which he
proclaimed to be peaceful, and to be within the limits
of State powerj not to disturb the Union, but only to be
a means of bringing the agent before the tribunal of the
States, for thelr Judgenment, ' ,

Secession belongs to a different class of remedles.
It 1s to be Justified upon the basis that the States are
sovereign. There was & time when none denied 1t. I hope:
the time may come agaein when a better comprehension of
the theory of our Government and the inalienable rights.
of the people of the States; will prevent anyone from
denying that each State 1s a soverelgni and thus may ree
elzim tgg grants which it has made to any agent whom=~
soevers ‘

Although the f£inal rush to secession scemed headlong
' this was not quite the faet. During the "interim period® cale
~ culating, expérimenting minds had becn at"work and the ffuita
of their labors were ripe in 1861} e i

On February 4, 1861 the 8outhern Confederécy ves

‘;_  formed at Montgomery, Alabama and'Jefferson:Davis wes 1naugé

‘urated President, Februery 18. On March 11 the Consgtitution
was adopted,

It clearly apnears that the seceding States were not
. only satisfled with, but deeply attached to, the plan and
prineiples of the Constltution of the United States. The
changes in ne respect snarchlal or revolutionary, vere
~ texplanatory of the well-knewn intent' of the instrument,
or remedial of evils, unanticipated by our forefathers,

h 87 Jefferson Davis, Speech of the "Right to Secede,"
- Jamiary 21, 1861, Deliverad in U, S. Senate, Virginia

o ‘Political Pamphlets, Virginia State Library,
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which had deveioped themselves in the practical sdminige
tration of the Government.....’he Confedsrate Constltution
was the embodiment of the State r%ghts and republican
construction of our organic lav.

Alexander Stephens saia about the new Confederate

?ffédacnment, "A1) the essentials of the o0ld Canstitution, which

7?§;have endeared it to the hearts of the fmerican people, have

‘IfVVbeen preserved and perpetuated; vuomp chanums have been made

ff‘;anﬁ some of these I should prpfer not to have been mades bgg
other important changes meet with my eordial approbatian.
- The Confederate Constitution's preoihible rqads

he, the People of the Confederate States, eath State
acting in its Sovereign and Independent character, in
order to form a Permanent Federal Government, establish
§ustice, insure domestic tranqullity, and secure the
blessings of libergy to ourselves and our prosperity -

involkting the favor and guldance of Almighty God ~ do ordain i

“and establish this Constitution for the Canederate
. States of America. .

The Confederate goverrment made an illustrative state-
ment when they asked recognition from France, July 2, 1862

Thelr (United States) flrst union was formed by & com=
pact of soverelgn snd lndependent states upon covenants
and conditions exprecssly stipulated in a written instra=-
ment called the Constitution,

In that Union'the States constltuted the units or Ine
tegers and were bound to it only because the people of each
accorded to it in their separste capacitles through the
acts of thelr representatives., That Confederacy was dege
1zned to unite under one Government two great and diverse
soclal systems, under the one or the other of which all
the States might be clessifieds As these two social sys-
tems were unequally represented in the common Gavernment,,

o 885 M. Curry, The Southern States of the Americ
Union, ppe 196-9. |
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it was sought to protect one against o warfare which might
“be urged by the othar through the forms of law by care-
full designed restrlections and limitations upon the pows
- ar of the majority in the common Government, Without such
-restrictions and limitations it 1s known hilstorically that
the Union could not have baen formed originally. But the
~dominant majoritys which at last proved to he sectionel
in its character, not only usged the machlnery of Covern-
ment which they wielded to plunder the minority through
unsqual appropriations made for thelr own benefit; but
proceedling from step to step, they waged through the forms
of law z war upon the goclal system of the slaveholding
States and threatened,; when fully armed with politicel
- pover,; to use the Government itselfl to disturb the dome
~estic peace of those Statess TFindlng that the covenants
and conditlons upon which the Unlon was formed were not
only persistently violated, tut that the common Govern-
ment ltgelf, then entirely 1in the hands of a sectional
majority, vas to be used for the purpose of warring upon
the domestic instlbtution which it was bound by express
stipulations to protect, thirteen of the slaveholding
States felt it to be due thenselves to withdraw from
A Unlon when the conditions upon vhich it was formpg
aither had been or vere certainly to be violated, ¥

The rebels had lauhched thelr ship of state and for
four years would battle that of the old Constitution. MNanned

‘., 'by a crew of none too unanimous sailors she would be tuffeted

by abuse both verbal and metallic till brought to an ine

- glorious sinking in 1865, That great captain Lincoln wilth
" his Federel crevw conned his frigate United States through the
waters of the Civil ¥er till she was again Queen of the American
‘/Segs and the right of mullification and secession had been o
pf&Veﬁ’false o N | |

The war came to & close in *65 and the Union was whole

.. once mores Warren wrote:

PR o o0 Samuel Bunford, Jecession and Constitutionsl Liberty
- Pe . : :



95

Yho would have thought~ streuge paradox~ in Webster's -
tine, thaot the combatants wha for four yeurs had fought
one another in deadly conflicty the very men who stood -
on the firing line, should be the first to be reconciled?

- Webster hoped that he might never live to see the sun in - -

heaven shining 'on the broken and dishonored fragments of

a once glorious Uniony on States dissevered, discordant,

and pelligerent; on a lond rent with civil feuds, drenched -~

it may be in fraternal blood.! Put there are men still

- living who have scen what Yebster 4dld not live to sce, they
have algo seen what Webster dreaded to see, the old Union,

- the Union of our fathers, now knit together by tles strong-

er then any giat have ever bound it since the days ol the

Revolutions ° ’ .

R Warren, ope glt., p. 612



CHAPTER VIII
THE SECOND INTERIM PERICD

L In the period immediately after the Civil War the

 State of Towa chanced to run afoul of the Nationsl Judiciary

in attempting to rule unlawful grants to railroadss The s{xp-'»

i-eme Court of Iowa disregarded the decisions of the Nat“ionai’

"‘,‘botirt and eventually forced it to backdown. Interposition

 again shuwing its head, |
 Jonas Mills Bundy wrote in 1870

If a fair construction of the Consitution which is
contrary to our notions of what ought to be, we should
still recognize its force 1n considering what 1is, the
fundasmental law of the land, We should, as & matter of
course, in endeavoring to ascertain the powers given by
the Constitution, throw aside all conslderstions as to
the inconveniences, or even as to the dangers, likely to
ensus from eny construction to which we may be led in an
honest and thorough study of its provisions.

- If dangerous powers are given by that instrumeny,it
i3 certainly matter for deep regret, and the consideration
~ - of them would have been proper for the Convention which
- made, and for the people vwho ratified it; and we find ,
that both the Convention and the people did consider nearly
8ll of the o’ojggticns which have since been made to the
Constitution. . S

In 1893 Caleb Loring injected new vitality into the
old argument, "The Superiority in men and wealth that gave

'i:he North the victory did not decidé the right or wrong of

 secessfon: it may have shown its impracticabllity: but &F the

:;‘righ't ever existed it remains today.

92 Jonas Mills Bundy; Are We & Nation?
93 caleb Wi Loring; ; ification and Secession, Prefaces.
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Time marched on and the doctrine of States Rights
came blandly to the forefront. The South was msking a new
stand and the 10th Amendment was the ralxying point.
Yet as James M. Beck wrote, "I the Constitution were “‘aub-

S mitted tomorrow as an entirety to a referendum, 1t would be res

' adopted by 2 majority 80 preponderating as to approach'unw
f‘, aninity,"
Weight was thrown into the balance on the side of the

 central government at every turn. Justice Field in the
 Tarble's Case (13 Wall. 397 (1872) sa:m, "There are within
'”‘ﬂ:the territorial limits of each State two governmants¢.....

' vThe Constitution.ana the laws passed in pursuance of it, are

' déélared by the Constitution itself to be the supreme law of
the landess« Whenever'therefore, an§ conflict arises bétween
the enactments of the two sovereignties, or in the enforcement
of thely asserted authorities, those of the NationalﬁGafernﬁ |
ment must have supremacy until the validity of the different
enactments and muthorities can be finally determined hy the
tribunals of the United States. This ultimate determination
of the conflict by such decision 1s éssential to the preserv-
-ation of order and peace, and the avoidance of forcible

98
collision between the two govermments,”

9 rames M. Beck, The Vanishing Rights of the Stat
Pe 13 ’

. gs'Francis H. Heller, Introduction to American Con-
titut 1 Law, PP 130-131,
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| In the Virginla v. West Virginia case, 264 U,S,
(565) 1918, West Virginis was ordered by the Supreme Court

”" to pay her Civil War dsmages tut stood on her sovereign

rights and refused, Later she thought better of her attempt
" at interposition and complied. | ~ |

| So the country pracéeded through the twenties and thirties

~ witnessing an ever-growing centralized government and e ver- |
weskening doctrine of States Rights euthority.

| Mr, Justice Reed said in the case United Public

Workers v, Mitchell, 330 U, S. 75(1947), “The powers granted

by the Constitution to the Federsl Government ere subtrected
from the totality of soveréignty originelly in the states and//!

the peoples Therefore, when objection is made that the exercise

~ of a federal pover infringes upon rights reserved by the

Ninﬁh and Tenth Amendments, the inguiry must be directed toward
the granted power under which the acticn of the Union was
taken. If granted power is found, necessarizy the objection
of invasion of those riggts, reserved by the Ninth and Tenth
Amendmentsy mst faile® | B

| In the New York vs, United States 326 U.S. 572 (1946)

~ case, Mr. Justice Douglas, with whom Mr, Justice Black cons

‘burs, dissents:

. 96 James Hert, An Introduction to Administrative Lew
Pe 201
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The notion that the sovereign position of the States
mst £ind its protection in the will of a transient
majority of Congress is foreign to and a negation of our
constitutional system, There will often be vital regionsl
interests represented by no majority in Congress. The
Congtitution was designed to keep the balance between
the States and the nation outgide the £leld of legislative
controversys ,

The imminity of the States from federal taxation is no
less clear because it is implied. The States on entering
the Union surrendered some of their sovereignty. It was

- further curtalled as various Amendments were adopted.

The 10th Amendmant provideSassesss»s The Constitution is

- a compact between sovereigns. If the power of the Federal
- government is granted the states are relegated to s more
servile gtatus. :



'CHAPTER IX
INTERPOSITION

On May 17, 1954 the Suprema Court of the United States
injected a revitalizing elixir into a "monster® that has
plagued this country for generations. - On that date the Court
'ruled against segregation in publie schools and simltaneously

B \ brought into prominence the racs prablem, this time with a

magnltude of effeert, and depth of penetration, not seen smee
Civil War days. This decision has unearthed such a complex

. of ambivalent feelings and relationships that no Americen can
 turn & deaf ear to their rumblings, |
It has been an intrinsic right in the United States sys-

tem to volce one's opinion on anything and everything pertain~ .

ing to government; This has been noticeably true in connection
with Supreme Court decisicns, but it has been decades since
" such vituperative and blasphemous eries, in a formal manner,
heve been hurled st the highest k,‘]u'dicial authority 1n the land.

.

Such formal conduct of States at this level of Republican

asvendancy on the shaky stalrcase of governmental evolution
gereams of a turpltude this nation can well do without. The
words "sovereign,""compacty" and "confederation” seém to be
meaningless, inappropriate and terminologically inapplicable
to this modern United States. The Union is indivisidle and
~consists of‘forty»eightv states, welded into one, each willing
to relegate individual differences and desires to the backe
 ground for the common good. By such an amction of unity they
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agreed to pledge alleglance to the nation and accept the
wlll of the majority in democyratic process. This prccess
provides, directly or indirectly for £illing the Variaus 6ffices
necessary to the gqvernment, as_stipulated’in the Ccnstitution.
Nine of these afficés, theugh not Specifically'designated,
reside at‘thé apex of the juaicial stricture of the country,
Entitled the Suprems Court, as provided fopr, they aré recagnized |
as the paramount, 1ntefpretative organ of Juﬁispﬁudentialv
authoﬁty in the country, To that sole Court is the right of
f£inal interpretation of the Constitution given, no other body
is inciuded in the delsgation Qf this abilityw:

But is the foregolng true? Certainly in 1898, 1832
and 1860 it would not have been ébncgded‘ Has the éenzfal*'
ization trend made it so? The Southern States are not réady
to accept it. | | | | N A "

Members of the Grey Cbmmiasioﬁvin.Virginia stated, in
‘régard to the Supreme Couxt decision.ﬂay 17, 1954, "It is a
matter of the gravest import, not 6nl? to those communitiés
where problems of race are serious, but to every comminity in
the land, becsuse this decislon transcends the matter of seg~
vregatioh in education, It means thét 1rrespective,of preceaent,
vlong acquiesced in, the Court can and will change its intere |
pretation of the Constitution at ité pleasure, dlsregarding
the orderly processes for its emendment set forth in Article
V thereof. It means that the mogé fundamental of the rights
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of the States and of thelr citizens exist by the Court's
sufferance and that the law of the land is whatever the Court

. may determine it to be by the process of judieial legislation.

b | The age~o1d problem that prompted this paper hasg
i cropped.up again with the Southern States once more for going

to front with a doctrine of "interposition,® James F. Byrnssn”
ex-Supreme Court Justice wrote, "The Supreme Court Must be B

. Curbed," “the trend of the Court is disturbing to millions

of Americans who reppect the Constitution and believe that in
order to preserve the repuhlég we must preserve what is left
of the power of the States.®

Many another American seconded this idea of Mr. Byrnes
and with the rendering of the decision on May l7lbegan forme
‘ u1ating new doctrine and calling up_bld; One of the leaders
,_1n.ﬁnis movement is Editor J. Kilpatrick of the Richmond News
Leader who early in the f£all of 1955 began beating the St&tes
" Rights bushes and screaming the validity of interposition,

' In the Neus Leader, November 22 he said,

From the very day of the Supreme Court's opinion in
the school segregation cases, the South, in searching for
a wise course of actlon, has been,hanﬁicanped by a fault
that in ordinary time is among our highest virtues: It
is our reverence for law and our ohedience to constituted

authority.

o7 %Report on the CGray Commisslon to the Governor of
Virginia on Public Education." Commonwealth of Virginia:
Division of furchases and Printing, 1955

°8 James F, Byrnes, "The Supreme Court Must be Curbed®

in U.S.Newsg and World Report, p.58, May 18, 1956
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Thus, when the Supreme Court handed down its decision,
there was everywhere an agonizing, but automatic sccept-
ance of the courts asuthority. The decision was wrong we

© . saldg it was violative of the Fourteenth Amendment as the
. amendment had been universall understood for more than
© 80 years: Yet the Suprcme Court had declared that the
right to operete racislly separate schools was, as of May

" the court; indeed, was “gupreme."

o 17y 1954, a right now “prohibited to the States." And a
- people too long accustomed to submissiveness agreed that

' What we must ask ourselves as Virginlans, as helrs to
. the philosophical inheritance of Jefferson and Madlson;

- 1s vhether any means exist by which this “process of o
~Judielnl legislation® may be brought to a-pause,: If the
"mogt fundamental of the rights of the States and of thelir

 citizens® are not to be swept away by judicial encroachment,

and the States reduced to the status of mere counties;

- mst we not exert every possible effort to halt the courts _‘.'

' in thelr usurpation of our sovereign powers?

Careful reasoning; we believe; would lead the Gray
Commission conducting the study to conclude the right
does indeed exists Ours 1s a Union formed of sovereign 5
~ States who voluntarily have surrendered certaln of thelr -
powers 6o a central govermment; and voluntarily have pro-
hibited the exercise of certain powers to themselves,
By solemn compact,; they have agreed ‘that the rights not
- delegated to the United States by the Constitution; nor
"prohibited by it to the States,; are reserved to the States

respectively; or to the people:. Thus each of the respecttve,tf,

States stands coequsl in the compact with every other
State; theirs is a Joint venture; an sgrecment among B
principals; it was only by the consent of the individual
States thet the Union came into being at alli “

If one of the principals has no right to assert an in-
‘fraction of this agreement who then has the pright? If
the centrsl government created by the States should usurp.
powers that might destroy the States, can 1t be contended
that the principals have no right of protest; no right of
appeal to their co~equals, to resolve an issue of contested
povers? Is it ressonable to believe that the States; like
Frankenstein, have created an agency superlor to them~
selves; and that they are utterly powerless to contest
their own destruction? ‘ : ,

The briefest statement of the hypothesis suggest its
absurdity. The right of interposition, as Jefferson
and Madison termed 1t, #xists because it has to exist,
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Without such a right, the Constitution is a hollow shell;
and the "perfect Union" 1t was intended to insure is
disclosed as no Unlon at all, no Jjoining of respective
parts, bat rather a single mass, %onolithic. a creature
more powerful than 1ts wreator, °°

Othar newspapers added thelr Vol oes but in the other

}ﬁg;;direction the Charlctte,(North Carolina)‘ﬂggg, said,
_' “interposition has 8 retching 1abe1 and o history full of
 ‘; b1uff and bluster. Bdt 1t represents a.rutlle,_inapprupxiata ,,

gesture. Moreover, it is inconsistent with the principles

2?:}_of constitutionsl goverrment as we knsw and practice them,*®

~ The Christiasn Sclence Vanitg; recorded interposition
Bs "Flimsiest weapon yet grasped ty Dixie's most ardent champlons

 of segregetion 1s the 'doctrine of lnterposition'.® It
further added "interposition has a seductive éppeal for many
& southerner tédays Tut as a 1egal proposition 1t has no
validity. It is an error which has led to trouble in the
- past and promises nothing better in the future,®

fin Indianian wrote of Interposition, “The patience. of
the people of the North with this cold wer against'ﬁhe Con~
stitution is exhausted. The acts of the men who the South
allow to lead them have made 1t necessary for both parties to
adopt a strong eivil rights program and a stern reprimand to
the subversive lesders in the Southe It will be stronger,t

99 Richmond News Leader, November 22, 1955,
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Let vs look for a moment at heeted comment and de-
nunciation as 1t was hurled at the action of the Suprene
| Court and prompted State legislators to take their over-
‘f"_ﬁghelming gtand in support of the interpnsition resolutlon,

“An enthusiastic backer claimed, "We have gone mach too - o

57f fFur too long we have packed our Federal Courts with mea taking

~ the cath to defend the Constitution but who, Instead, attack
o the very heigg of that great document and smend it by inter~
pretation.” '

An interposition advocate wrote the News leadep,

"] think extreme measures call for extreme and unnsuzl resct-
Jons and I would like to see the State Legilslature pass a

| resolution and send it to the Supreme Court of the United
States to the effect that the State of Virginis respectfully

declines to honor its segregation ruling end state 1ts reason.®

Another writer delivered an appeal, %I call upon those

~%in authority! (Virginia)'ta’start & movement to propose

e another smendment to the Constitution. If three~fourths of

the States would agrece that the powers should he prohibited
to the States the Supreme Court, on its own, is trying to
prohibit to the Statés, then so be 1t. But the pesople are

100 yp4a,,November 25, 1958

101 yp1d, November 24, 1955

"Fhﬂrvfar afteld under tho pressure of propaganda and smart phrases.

101
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supreme not the Court.® With reckless abandon of the fact he
continued, ¥The Supreme Court of the United States has nevepr

' ,had the right at'any time other than to rule as to whether

:'9f;1legislative actions are in accordance with the Conqtifutian.

»f f fAny action other than uhiﬁ is usurping pover they do hot

?7ﬁﬂ possess'

102

A noted Fast Virginia lawyer spoke, "I have nevwr

. thought it poseible for this Commorrenlth, or the other Southe

g ‘ern States, to avoid disaster 1f they Bhﬂuld,bé compelled to

' recognize the valldity of the Supreme Court’s decision of

Mey 17, 1954, From the day of the rendition of this infamous
decision, my thoﬁght'bas been eoncentrated upen devising sound
theéry upon which State sovereignty and sutonomy might be pre-
served and the power of the State invoked for the purposse of
maintaining segregation 16 the Schools end otherwise."m3
The Defenders of State Sovereignty and Individual Lib-
f “erties called on the CGeneral Assembly to adopt a resolution
- of internositicn on the school segregation 1ssne. The stand

in favor of a move for interposition was taken by the board

. of directors of the Defenders wich rapresents the staote-

wide, pro-segregation oiganization.with over 8,000 members,

 0ne of its members declared, “Pattern 1t after the resoiutioﬁs

adopted by the General Assembly 4in 1798 in opposition to the

1021144,, November 24, 1955
1031h34,, November 25, 19585
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Allen and Sedition Laws.“104 |
o Governor Stanley, of Virginia, sald in s speech
ftb a Jolnt session in the hall of the House of Dalegates on
:‘ the 30th of November, ®Action must be taken to safegusrd oup
8 1ghts anﬁ maintain an educational system."
= The cause of 1nterposition and state sovereignty was
i1fﬂpupheld staunchly by Editor Tom Waring in the Charlestgg ggg
 ?1} gnd Courier when he said, "The question before tur country
/13;;15 wider and deeper than whether white or colored children

,2;  shall attend the same or separate schools. The auestion 13
 'whéther the republic shall continue as it was fdunded, or
change to some Gther form of governmente.eese The trend is
~ toward centyral dictatorship ét weshington. The 60uthern
States today are sentinels to stop that trend. "
, Probably the lengthiest defense and advocation of intep-
\'lpOSition appeared 1In the Editorial section of the News Lender
~ on December 1, 1955, a segment folloss: "This usurpation of
o poweé by the Federal government hes boen going on for a long
" time and our Genmeral Assembly has done little to counteract the |

‘f5 ;evi1.. But the time has now come when such arrogance by the
' Pederal Goverrment should be stopped dead in its tracks.
Just as the General Assembly, in the days of our

104 1y44d., November £6, 1555
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" forefathers has held back and annuled, by interposition; the

_f’ - tyrannicel arrogated powers of the national govermment, so

|  'nnw agein it has become even more erifioally necessary to

|  ;protact our rights ly interposition or’by other means best
i’  ,suited to the occasions |

__w‘ ~ The 01d Dominion should again point out to the Federal
vi%ﬁ%fGovernmeni its legal sphere of action as limitea.by,the Con~
f?ti stitutian. Bet us 81l stand up together and for once and
???: ail,"tear out those tentacles of this national ocﬁopus vhich
,; a are strangling the pover of our State government gggtrary ta

= the Bill of Rights of our National Constitution.®

o , Although sympathy as displayed throvgh the newspapers
;iﬂ"and pampllets seamd to lend an atmosphere of unanimity to
_v_j the support rallied behind the interpositionists it cannot be
Ti ;fsaid this held true. Oppositian,faithough malnly individuzl
5?1.;§nd widely aivergent in geographical origin, was nevertheless

A€f _;present and took the form of‘aeniai of1interpos1tion both 4in
jf?mild and vehement terms. | ‘f' |

i In Yanunry of 1955 the Interpositionists got their
;ﬁhand wagon rolling in earnest anﬂ:with stately old Virginia
5isa&ing the way began to fcrmnlate concreue dactrinea

fbky; chief patron of the Virginis Interposit;on.nill. readied :
‘his work for passage. Senator Stuart said he realized the

?resolutlon would not suspend the enfbrcement of the Supreme

105 Ibld., December 1, 19553;

Senator Harry C, stuart of the Virginia Generel Assem.f‘ |
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lﬁ”ifcburt's decision but added "However, I hope the resolution
wail‘ set in motlon a chaln of mctions that will not onxy

jimpeua the enforcement of it (the declaion) in Virgtnia,
gbut will, entirely obllterste fihe decision ;n Vir@inim and
félsewheve. : | L | e
V | On the 25th, GQVernor qt&nely hal& a Icng confernrce ,vj'”:ﬂ%
"5ﬁf;and'revsewed the dlscussion of a Governor's conference hel d»,Q '7f 

. prior in which Mississirpl, Georgle, South Carollns and

' North Carnlina participateds A1) of the Covernors had agreed~
‘ff:’t¢ adopt some type of Interposition or protest except ? Yorth |
‘fflfﬁarolina*s, That State's ngi ture was not in sescion,’

In Mississlppl a House member on\%ha 24%h called on

'Statas to declare the Suprene Ccurt'" ruling ®*lllegel and In-

valid and of ns forco and effect® within their borders.
;Pepr~sentative John Bell Williams said, "Not enlj i= the
fauestion of segregation involved, but also the question.uhethar
Jthe court has the right to amend the CnnSuitution anu u surp
;the soverelgnties of the 48 States.® 108 In typically Laoﬂ
’Carolinian fashion Williams maintained on 1nterp0siticn.
; ;ii"The very purpose of intcrposition is to nullify,“ he declared.
-?tm;"lf that is tot to be the purpose, the act of Interposition
 fij be;cne3 merely an‘expression of disfavor and 1s meaningless.

ot | , 10? ,
- Interposition is the act by which a State attempis to Bullify,"

,106 Richmond Times Dispateh, Jamuary 25, 1955

107 Ibid,,
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Georzia noved swiftly into the fray and prﬁparo& an

' * ‘interpos1ticn resolutlion and Governor Ceorge RBell Timmerman,

e »l,Jr; annocunced on the £5th that he would soon e@viseAthe Ceneral,

V”~‘Aqsembly of South Carcling on iis part in cnmbattinr the

*}ijﬁacﬁs*on.

On the Zlst South Carolina was Introduced to 1ts tnt@rw' |
position resolutian and from the approval seen it ssenad cep- o

"tain to underzo ropld acceptance, Timmermen, in & personally.,v'i

 delivercd nessage, sald the resolutlon "represoents the studious

thought and dsliherate work of the men who have proevided sound
advice snd wise leadership in this crisis." He added, "I

»k”,'reccmmend 1ts adoption so that we may take our firm place with

'x' cur aister States in parfornming our duty to uphold and defend’
acnﬁtitutional govexnment.”loa

The Zlst saw the Vifginia General Assembly readying
Itselfl f&f the launching of'fall scale debate on the first

"resalut:on of its kind to come out of the legislative chambers

" of the 014 Dominfon State in:many docadess. At that time

' w,there were 35 Senate patrons and QS House backers, assuring

‘”fg'passagp of a resclution.

108

Unaninity scemd practically o realtty in the Virginia

'ffff‘Lpgi slature as the deadline for passage drev nears UWith thev

© 108 1yp45,, Jamuary 31, 1855 |
log‘Bichmgnﬁ News Leader, January 31, 1955
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'”’swaying of & fer hard-to-Influence skeptics notzably Dalegaté'

v:‘fRobert Yhitehead, Senator Ted Dalton, who sau ink*t tréces of
 dreaded mullification and one hundred per cent»hécking would
E have been assured. _

Fditor James Kilpatrick sald of the Assembly's worke

“This resolution i3 more than a mere protest, It ig more

" than a mere memarial to Congreas.®

"This is g solenn ststement of policy eon the part of the
 General fesembly as the supreme lavmalking body of this Commons .
" wealth, It 1s =n assertion of certain beliefs and convictions,

It enuneiates a broad course of actlion to te taken in theo

B future.®

"By this resolution, the State of Virginia mokes a charge

T - -egeinst the Suvreme Couvrt of the Unlted States that the court

fﬁf"has violanted the Constitution by 'deliberate, palpable‘and\

'“dangarous eneroachnont® upon the raserve%lpowsvs of the Stetese
0 ,

It 1s not a charge to be taken lightly.”

On,thésfirst of Februery both houses of the Vierginla
| General Assembly opened debate of the Interposition Resclution.

‘With 95 Fouse and 35 Senate patrens resly to vete approval

Q;fs,nf‘the bill secmed sssured, Representative Boatwright, chizf

patron of the administration backed bill, sald, "the Federal
'Cohstitution.plainxy reserves to the States all powers not

110 1v44, Raftorial.
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" specifically delegated to the central government- including
e power to regulabte thelr own schocls on a racial basise

He ssserted: "The judlcisl branch of the goveriment has undere

. tzken to smend the Constitution, something it has no right

%o dol"

In the Senate chambor cf'the Virginiavb0dy Ted Dalhon"~ ' "

a forward onponent of the resolutiaglaffﬂred a substitute

41l mat it was ruled out of ofder. .lFolluwing repeated
"ﬁsserticng, made during a debate which lasted two houps and

36 minutes that the step would be only & protest, not an
effort to millify, the Senate voted to interpuse thne soverelgnty

“»af the State between 1ts citlzens and the efiects L the Supreme -
- Court decision by & vole of 36 to 2. At 4315 p.m.'the Housev o

cf Delegates completed vhal several meambers descrlbsd 8s a

7 significant psge in State end nationel history- in passage of

" the interpositlon rescluticn by & vobe of $0~B.

112

Heuse Joint Tesplutlion Mo, 30 or Scnate Tesolution No.
. - 3 as ves finally adopted is in lts entlirety as followst

Re it resolved by the Senate of Virginia, the House of
Delegates concurring, (vice versa in other resolution)

That the CGeneral Assembly of Virginla expresses 1ts
firm resclution to maintain and to defend the Constitution,
of the United States, and the Constitution of this State,
ageinst every amttempt, whether foreign or domestiec, to y
undernine the dual structure of this Union, and to destroy

112 1p44,, February 1, 1956
112 Richmond Times Dggpatch,'February 2, 19586
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those fundanental nrincliples ezbodied in our basic lawy

by which the delegated powers of the Federal government
and the reservad povers of tho respective States have long
baen protected and assured}

That this Assembly expliecitly declares that the powers
of the Federal Coverament resvlt solely from the compact
to which the States are parties, and that the powers of
the Federal Oovernment, In all of its branches and sgenclesy
are limlted by the terms of the instrument creating the
compact, and by the plain sense and intention of its
provisionss

That the terms of this basic compact, and its plsin
sense and intention, apparent upon the face of the insiru=
ment, are that the ratifying States, parties thereto,
have agreed voluntarily to delegate certain of thelr
sovereign powers, tut only those sovereign powers speclfi-
cally emumerated, to a Pederal Government thus constituteds
and that all powers not delegated to the United States by
the Congtitution, nor prohibited by it to the States,
are ieserved to the States respectively, or to the
~ pecple;

That this basle coumpact moy be validly amended in one
way, and in one way only, and that is by ratification of
& proposed amendment by the legislatures of not fewer
than three~fourths of the States, pursuant to Article V
of the Constitutlon and that the Judlclal povwer extended
to the Supreme Court of the United States to "all cases
in lav and equity arising under this Constltution® vested
no enthority in the court in effect to amend the Con=
stitution;

That by its decision of May 17, 1954, in the school
cases, the Supreme Court of the Unlted States placed upon
the Constitution an interpretation, having the effect of
an amendment thereto, which interpretation Virginis

emphatically disepproves;

That the State of Virginia did not agree, in ratifying
the Fourteenth Amendment, nor did other States ratifylng
the Fourteenth Amendment agree, that the power to operate
recially separate schools was to be pronibited to them
thereby and as evidence of such understanding of the terms
of the amendment, and its plain sense and intention; the
Ceneral. Assembly of Virginla notes that the very Congress
which provosed the Fourteenth Amendment for ratification
esteblished separate schools in the District of Columbiag
further, the Assembly notes that ia many instances, the
same State Legislatures that ratified the Fourteenth
Amendment also provided for systems of separate public
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schiools; and stl1ll further, the fAssenbly notes thet both
State end Federal courts, without any cxeeption, recognized
gnd approved this clear understanding over o lerg perioed

of years ans held repeatedly thet the power to cperate

such schools wes, indeed, & power reserved to the States

to exercise "without intervention of the Pederal Courts
under the Federal Constitutlon;” the Assexbly =uhiibts that
1t relled upon this understanding in establicshing and de=-
veloping, at greast szeriflice on the part ol the citizens

of Virginia, a school gystem that would not have been este
ablished snd deveioped had the understanding beea otherwise;
end this Assembly submits that this leglslative history

and long Judielal construction erbitle 1t still 4o holieve
that the power to operate separate schools, provided only
that such schools ore substantially equel, 1s & pover re-
served to this State untll the power be prohibited to the
States by clear amendment of the Constiiution;

That with the Supreme Court’s declziocn aforesslid and
this resoltition by the General Assembly of Virglnia, &
qpesﬁion oi contested power has arisent The cour’ asseris,
for its part, that the States, did, in fact, in 1868,
prohibit unto themselves, by means oi the Fourteenth
Amendment, the power to maintain raclally separate publie
schools, which pover certain of the States have exercised
daily for more than 80 vearsi the State of Virginia, for
its part, acserts that 1t has never surrendered such power:

That this declaration upon the part of the Suprenme
Court of the United States congtlitules a deliherate,
palpable, and dangsrouvs attempt by the court itself to
usurp the smendatory power that lies solely wilth not
fewer than three~fourths of the States;

That the CGeneral Assembly of Vireginia, mindful of the
resolution it adopted on Dscember 21, 17938, and cognizant
of similar resolutions adopted on like occasions in other
States, both North and South, again asserts this fundamesntal
principlet That whenever the Federal Government attempts
the deliberate, palpable, and dangerous exercise of powers
not granted 1t, the States who are parties to the compact
have the right, and are ia duty bound, to interpose Lor
arresting the progress of the evll, and for preserving the
authorities, rights and liverties appertaining %o them;

That fallure on the part of this State thus to assert
i1ts5 clearly reserved powers would be construed as tacit

consant to the surrender thereof: and that such_ syb-
mfss ve acqﬁ escence to palpable, 3gliberate amdsgangeraus

encroachments upon one pover weuld in the end le2d to the
surrender of all powers, and inevitabxy to the obliteration
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of the sovereignty of the States, contrary to the sacred
coempact by uhich this Union of States was crecteds

- That in times past, Virglnia has remsined silent- we
have remained silent too longl~ sgainst Interpretations

and constructions plasced upon the Constitution which seemed
to many of the citlzens of Virginia palpable encroachments
upon the reserved povwers of the States and willful usurp-
&tion of povwers never delegnted to our Federal Covermments
we have watched with growing concern as the power delegated
to the Cougress to regulate commerce among the several
Gtates has Leen stretehed into & power to control local
enterprises remote from interstate commerce; we have
wiltnessed with disquietude the advancing tendency to read
into & power tec lay taxes for the general welfare a power
to confiscate the earnings of our people for purposes
unrolated to the general welfare ss we conceive it ve
have been disnsyed at judicinl decrees permitting private
property to be taken for uses that plainly are not public
uses) we sre disturbed at the effort now sfoot to distort
the power to provide for the common defense, by some
Fabian alcheny, into a power to build local schoolhouses;

© That Virginie, snxiously concerned et this massive
expansion of central suthorlty nevertheless has reserved
its right to interpose sgainst the progress of these
evils in the hope that time would ameliorate the transe
gressionsy now, howevery in & mattsr sc gravely affectw
ing this State's most vital public institutions, Virginia
can rexain silent ro longer; Reccgnislng, as this Assembly
doesy the prospect of dincalculable harm to the public
schools of thls State ari the dlsruption of the education
of her children, Virgirda is in duty bound to interpose
- against thess mwost serious consequences, and earnestly
to challenge the usurped authority that would inflict
then apon ner citizans.

THEREFORE, the General Assexbly of Virginia, invoking
that Divine Guidance impleaded by her people on July 4,
1778, when L£irst they declared tnemnselves a Free and Indepe
endent State, appeals now to her sister States for that
deeision whlen only they are qualified under our mutual
compact to mske, respectfully requests them to join hey
in meking prover application to the Congress, which
application is made on Virginia's part hereby, for the
carpose of calling a convention, pursuant to Article V
of *the Constitution, wnich convention would consider
ans propose an amendment desigred to settle the issue of
contested powWwer here asserted.

And ve it finadlly rescived, that until the onestion
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here asserted by the State of Virginla be settled by
clear Constitvtionnl amendnent, we pledge ouyr firm ine
tention to take 3ll appropriate memsurss honorably,
legally snd constitutlionally avallable to us, tou resist
this 1llegal encroachment upon our sovereign povers
and to urge upon our sister States, whose suthority over
thelr own most cherished povers may nert be imperiled,
thelir prompt and deliberate efforts to check this and
turther encroschment by the Supreme Court, through
Judicisl leglsiation, upon the reserved powers of the

L

States, 113
After passage Governor Stanley signed the resolutibn

and transmittcd copies to Fresident Eisenhower, Virginie's
Congreoomen and Senttors, the Governors ef the 47 other
states, the United States Supreme Court and to the clerks
of the House of Representatives and the Senste,

In g letter to the State Governosrs, Stanley said,
*“Your careful considerstion is invited to the resolution
which was adopted by the overwhelming wvoie of the two houses
- of the General ﬁssémbly; The Commonwealth of Virginia hopes
sincerely that her sister “tates will join in this effort
to safezuard the rights of the States and preserve our
cherished constitutionsl system. n

Here was a document that called up theory that
dated back to the Virginls-Kentucky Resclutions of 98 and
'09 giving tha Virzinia legislators an opportunity to
expound in the feeling and manner of thelr forefathers who

had framed the highly similar vorks nearly 158 years befores

113 virginia Ceneral Assembly Senate Regolution Nois

Commanyealtn of Virginiam: Division of Purchases and rint
16556,
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Alabama entered the 1ists with a resolution that
called the Supreme Courbtls Geeision “mull and vold.Y

Sepator lavey Byrd, Virginise's United Ststes Senator
and leader of the State Democratic Farty, termed the Ceneral
Assembly's adovption of the resciution ac "a very wise and
proper action" In which he hoped other States would Jloin,
Byrd wes veryvmnch gratifled at the large mejority and said
that he would imsert the reso?ntion in the proceedings of
the Senete end the Ceongress iarwl Ipcord‘ He also stated thaet
he expected Senator Cecrge of Georgia would eall a meeting
of the Southern Sesators soor to act jointly in support
of the plan of lnterpositions -4

On February 7th Covervor Adlai Stevensen, when asked
his views on Intervosition, eaid, "I don't understend intepr-
positions It scunds like mallification to me, I cannot exe
press an oplnien of whet the Suprema Court might do to test

1nteryocitioni..; n2ut I doubt whether intervnsition can
115
aver work,"

On Fevruary 1l0th South Caroline Jolned the ranks of
Alabamna, Georgla and Virginia in promulgating an interw
positicn resolution. It expressed the intention to use ”all

powers raoserved to it to protect its sovereigaty and the
116
rights of its people.”

Genrgin's Resolution of Interposition, passed 179-1 in

e Riehmond Yous Lesder, Febmary 2, 1885
115 1p44,, February 8, 1956
116 p4onmond Times Dispatch, February,10,1956
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the Bovge, a2 guote? in the Yoo Yorie Times, Fehruary 11, 1035

i3 prosented os an fnterssting comnsricon to Virginiats and
as an erwaple of the lazislation zronctine from that historile
strongneld of scoverelgnbty:

(1) The powerz of the Fedarzl Goverament flov from end
pre linited by "the compoet (tha Constitution of 1787 and
its zmendments) to which the gtates are parties®™; btub ere
glso limited by the "nlain sense ond intentlon®™ of that
Conatitution,. .

(2) Tedersl powers arc tonfined to those specifically
emmmerated, and nat prohibited to the states, in the
retionel charter and in gmendmonts “velidly adopted end
ratified?,

(%) The "masertlon by the Ounrema Conrt® of constitutional
svthorley to invelldate thls form of control of eduecation. .
by the states, "accompenlced by thrests of coercion and -
compulsion apalinst (then),y constitutes o Sellherate, pale
pable and dangerous attempt to prchiblt to the states

Ceertaln rights and povers never surrendered by them,®

(43 Therslore, the stntas, Mwho ars parting ¢o the come
vact {the Consiitutien ae amrnded) heveo the richt; and

sre in duty bound, to intarpcsa for orrosting the proge
ress of evil, nnd for maintalining In theoly seporpnie

iinits the svthoritles, rirhts and livertins appartaining
to them, "Toilure by Ceorgis te “interpose® would be cone
strucd az acguiescence, and tht svrrender of one state
right "would leud to the surrender of all,”

(5) Tho suestlon of contestad pover roised Iin the
Ceorgla resnlution *is not within the province of tha
Suprene Court to determine.® The judement of all the
states 4in the Yeompoet® mugt be thet determination(by

Cratificatlon or releetion of a constitutionnl amendment
forbidding separated state public schools), The Suprenmn
Coupt had no Jueisdietion 4o roview or even "$o heart tho
degegrenatlon casos. - .

(6) 1ts jurisdiction i3 limited to casses in law and
equity, whereas the suljects of thls controversy are
of a leglslative not a Judiciary, character.® Only
the people themsslves, spaokine threurh their state
legislatares, bave this Juplsdietinn. The dosegregetion
guits were, essentially, "rourht by individuals ggainst
states,” and the Conaltitution forbids the court io
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entertain such sults unless the sknte consenta, And even
1f the Supreme Conrt had jurlsdiction, control of education
is reserved among the apumerated powers of the Federal
Government nor prohibited Lo the states in the Congitution.

(7) I the Supreme Court were to be prantcd the pous
er to hold a state low unconstitutional on the %test of
“inexact and speculative theories of psychologlcal knowe
ledge, 5 and becsuse of the opinions of the judges as
to 1ts suitabilitys" the Union will have Ycensed to exist,"
and the Supreme Court will have ‘tonstituted itself, withe
sut jurisdiction or suthority from the peonle, one central
government of tolol powere.®

(&) Georgle 2lone has the responsibllity to "protect
1ife, propezrty eond the priceless possesslon of freedom®
wilthin its borderss Inerfore, in this iostence 1t is -
the duly of Gesrgla to Yinterposc.® Hence the legisla-
turs "declares" the desegregatlion decislon and decree
foull and veld®; sud urges other siates ¥ *Tirm and
deliberate efforts® toverd the same end, 137

Eirginia's Attorney Gereral J. Lindsay Almond Jr

predicted ln a speech that the North wonld join the Scouth
in the Interposition movenent. He {2lt that the Rerthern
States would realize thet the lssue *transcended Imriieations
of race” and at 1ts core wng the individunl soversiguty of
the States. He spid, "Vircinie will nesver yileld in 4ts
{ight to preserve its inteprity and its existence.® On his
oun position he said, *I have naver defled the Ccns?itutlon,
! ; X

bub I have defied the defiers of the Constitution.”

| wLtorney Ceneral ilmond issued what is probably the final
word on the present Interposition stend ln ansvwering the folloWw

ing questions of Virginie Delegate Fobert Whitehesd:

1 + R *- 4 .
17 Georgina Tuterpositinn Eesolution as muoted in the
Hew Yorlk Tineg,february 1L, L6«

118 Ndeimond Aises Lispatelly Fevruary 17, 1956

T
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"1, Until there i3 settled the tiaoue of cnntested
powert referred Lo in the poselution, is the decislon of
[

the Cupreme Couzrt ol the United Sintes in the Frince
Hivnrd County School cuse the law in Virpiniowe

Unfer ouy c¢-nstitutionally ordained syetem of
government, forming asg it deoes an “indissoluble union of
indestructible states,® I draw and adhere to 2 basle end
funtamental distinction belween thet which lssues frem
ahd under the suthority of the Copstitution end that
which is ercated throvgh usurped power under the pretended
color of but ultra vires of the Constituticn, Thet sathe
orized vy the constitution is de jure law and binding. ,
That not suthorized 1s de frcto law and binding only through
the gheer force of power. A4As to thie lutter, this is truve
sclely beezuse tners 1s no aetbod or procedure known to
our svstem ol govarnment vherety an apreal cap be taken
by She parties aggrieved which would stay the binding
eifect of holding bthe declsion in abeyance pending deote
ernfantion of bthe issues raiseds

Law, vhathar statubory or dacisional, &3 concelved
and lnstisuted under our Federsnl gysten of conferred and
limited povers must emannte Lroam, find lodguent in, and
be supporisd by & baslc eonscitutional gource, The
Tedaral governaent iIs a crealure or the ereating States
giadowed with no povers beyondi those voluntarily confeyred
by compact wmitual between its creators. 1t cannot create
additional powers save Shrough violation of the orgenic
lads

The Jdeeision Lo which you pefer is develd o constitu-~
thonsl derivation or suprort. As hereln above neinted out,
it is presently bluding by virbue of superior force shackled
upon & sovereign State threush vsurration of suthority
and arrogaticn of power Sranscending the Constitasion of
the united Stetes, and in abnegation of every spposite .
Legol precedent knowa to Americen Jurlsprudencc. It
vlolates the amendatory processes of the Constitution
preseribed by Articie V thereof in that it, in efiect,

anends the XIV Anendment and, pro tanto, repeals the Xth.

The elected legislative representatives of o sovereign
people bave ralscd an "issue of contested povert arising
ac the result of ®a deliberste, pelpable and dengeroust
usurpation of the anenfatory pouer explieitly embodled-in
the Constitution. Peunding determinction of the lgsue
in tre mancer presciibed by the Constitution the sovers
eignty of the State is internosed to the extent of a
plédae of “{irm inteniion to tzke 211 sppropriete measures
honerablys legally and constitutisnally avelledie® to
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resist an encroachnznt violative of the Constitution end
therefore illegal,

The resolution is not one of mllifiestions. Its plan
terms negate the concept of mallificetions The court
embraced that doetrine in its most far~reaching implice
atlons when 1t nullified bhasic provisions of thz Constithe
tilon of the United States. The regolution is one of intere
vositlion »rocessaes for relief.

"2, Does this resolution operate to lepally suspend,
in whole or in part, within Virginla the enforcement of
the sald declsion, and can 1t be used in the Federal
District Court of Virginla in which the Prince Edward
casae lgs now pending as a defense?"

The resolution does not purport to operates as a sus~
pension of or supersedeas to ths declslon as 1t relates
to the defendents in the Tederal District Court.

This resolution cnnnot be asserted as a defense in
the pending case. The District Court 1s bound by the
nmandate which issued on May 31, 1985. The decislon of
the Supreme Court and 1ss mandate is the law of the case
as far as the District Court is concernsd, However, the
regolution ia an unequivocal epltome of Virginia's un-
vielding devotion and loyalty to the perpetuation of
that constitutional system of govermment which, more
than any other State, she molded and launched in the
formation of the Union and the tullding of an enduring
foundation to support the suparstructure of the nation.
It is predicted on principles woven ineradicably into the
very fabrie of the nationfs I1ife, It roepresents the overs
whedmlng solidarity of a great people in thelr attach-
ment of heart, mind and consclence to desp rooted con~
victions which thaey cannot compromise. Tt is indlig-
putable evidence of the supreme gravity of the manifeld
problems created by thz Supreme Court far transcending
considerations of race,

While this resclutlion cannot be asserted as a defense,
its solenmnity, gravity, and patriotism of purpose should
give pouse and invoke deliberate consideration at the
hands of every branch of the Federal government dedlecated
to a Union indissoluble composed of indestructible states.

"3, What duty,y 1f any, does this resolutlion impose
upon the officials of Virginia and the local officlals,
espacially the local school boards and the division super-
intendents of schools?"
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The Maintenance of the public school system is a
Joint State and local responsibility, both under the Con~
stitution and by statutes. It 1s the primary responsibile
1ty and well within the province of the Gencral Assembly to
establish pollcy, consistent with the Constitution, relating
to same, and to change that policy when it deems the publie
~ Interest so0 requires.

The resolution is not a legislative enactment having
the force and effect of law, It is a solaemn and deliberste
declaration of right, impelled by the sacred obligation
of duty, asserting and Interposing the sovereignty of the
State to arrest lllezal encroachments and to preserve
#the guthorities, riechts and liberties¥ which Virginia
has never surrendered, and which she cannot in honor and
duty surrender save only in the manner prescribed by the
Federal Constitution. Deprivation or loss of these rights
can be brought about in no other menner cexeept through
usurpation of autherlty and arrogaticn of power by the
Federal geveramenty or by abject surrender or acqulescence
by this State or iis coheaiwe governmental units. The
resolution menifests a £irm determination to resort to
constltutionsl means, thereby rejlectling surrender or
acqulescences BRapresanting tleazll but unanimous resolve
of the elected representatives of the people, it imposes
upon all offlcialsy State and local, the duly to observe
a1l appropriate measures honorably, legally and constie
tutionally available to rzsist this illegal encroachment
upon the sovereign powers of this State.®

"4. Is Section 140 of the Virginla Constitution
(prohibiting the teaching togother of white and colored
children in the public schools of Virginia) still law in
Virginia?" .

On May 31, 1985, the Suprerxe Court renderzd 1ts so=
called implementation decision and remanded the cause of
the District Courte.

Thz opinion of iay 17, 1954, declared "that racial
diserimination 1n pudbllic education is unconstitutional.®
The ecourt further declared that saparatlon of the races

as alloged a3 per se discrimination.

The opinion of Maey 31 incorporated by reference the
opiaion of Hay 17 and declareds™All provisions of Federal
3tate or local law reguiring or rermitting such diserimine-
ation must jField ta this prineiple.” e '

The order entered by the Distrlct Court, in response
to the mandate, on July 18, 1955, sdiadged, ordered declared




and dscreeds

"That Insofar as they direet thelt white and enlored
persons,; soleoly on account of their rece or color, shall
not he taught 4n the some echesls, neither seld Saction
140, Constitution of Virglinia of 1202, as anended; nor
sald Section £2-381, Code of Vipginic of 1050, ns smended,
shall be enforced by the defendants, because the provisions
of said sections zre in vicleation of the cleuses of the
Fourteenth Amendment to the Constitution of the United
States forbldding any State to deny to ary persons within
its Jurisdiction the equel protection of the lavs,."

“hile by force of rower Saction 140 of the Constitution
is declared by the Pedersl Courts to be unenforcenble,
yet, without any constitutionsl provision relating to the
subject of nmixed schools, there is, of course, no requlire~
nent that integrated schools be operated by any political
subdivision of the State. '

W5, Aside fron oing a stern protest and o nonorlal
for the adoption of an amendment to the Federal Constitution
vhat elfecet in lsv, 1f any, does the snld resolution have on
the legnl situetion In Virglinis presented by sald declsion?®

The suhstance of this questlon iz ansverad under 1 and
2 ahoves ;

The lmplicaticons of this question tend to mininirze the
purport and gravity of the resolution. I do not subseribe
bo bhese implications. '

The resolution is fzr mwore than a "storn protest and
membrial.” It does not secls to accompliszh thet which 4sg
merely desirable, It does not invelgh agalnst an erron-
ecus action. It czlls for no redress for any Lmposition
lald under express or Iimplied constituliconal sanction, -
Thesa and kindred situations would comport with the office
and functlon of & resolution of protest (stern or not)
and a memorlal to the legilslative or exccutive bdranch of
the Federal Govermment to taks corrective action by establishe
ing or changing a gslicy or by enacting, repealing or

meAding Substantive laws. :

The resolution under consideration 1s a declaration of
right invoking ani interposing the sovereignty of the State
against the exercise of powers seized in deflance of the
creating impact: povers naver surrendered by the remotest
inplication tut expressly reserved and vitally essential
to the separate and independent autonomy of the States,



123

It 1s an agppeal of last resort asgainst a deliberate and
palpable encroachment transgressing the Constitution.

"6. Is 1t within the powers of (a) the General Assembly
pf Virginia by resolution, or (b) the people of Virginia
in conventions assembled by ordinance, to legally mllify,
in whole or in part, the sald decision, or to thereby .
suspend for any period of time its enforcement in Virginia?"

(a) No. {(b) Wo.

%7+ In the report of the Gray Commission there is no
reference to 'State interposition' or 'mllification'.
Was this doctrine presented to the Commission hy your
officeys or by any other source to your knowledgey as &
possible defense to the enforcement of sald decision in
Virginia ar as a possible solution of the problem created
by said decision?®

No. As far as my knowledge gcei ghis doctrine was
not considered by the cémmission. 11

_ Qetipn in the Senate and House of Representatives of
the United States was precipitated when Senator George of
Ceorgla appointed Senator Russell, Georgia, Senator Ervin,
North Carolina, and Senator Stennis, Mississippil to study
the entire problem of the Supreme Court's decision.

Senator Ervin sought immedlate remedy and salds |
The Constitution of the United States was written
to establish an indissoluble union of indestructible

States. We must ascertain whether it is possibvle to

keep the States from being destroyed.

As a former judgey I know that for many years the

Supreme Court has been mullifying the rules of procedure
and has made i1t very difficult for the States to enforce

their own laws,

119 Attorneg General J. Lindsay Almond, Letter to |
Delegate Robert Whitehead, Richmond News Leader,February 14,1956
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If the written Constitution can be changed every
time pressure brought, we have no sevurity.

Senator Stennis Sald:

It is highly important that we have a unified on
end I favor action as strong and firm as possible.

Various sources urged implementation of Interposition
by & conference of Governors, action in the United States
Congress and a host of other ways. | |

On the 24th of TFebruary Senator Byrd calied for masg-
ive resistance to the decision.

Byrd made it c¢lear in an interview he is not advocat=
ing or condoning violence in opposing enforcement of the -
order but said he wants Zouthern States to stand together
in declaring the court's opinion unconstitutional.

If we can organlze the Southern States for massive
resistance to this order I think that in time the rest of
the country will realize that racisl integration is not
going to be accepted in the South, he sald, A

In interposition, the South has a perfectly legal
means of appesl from the Supreme Court's order,

Interposition is a doctrine under which some students
of constitutional govermment have contended that the
States could refuse to implement within their own confines
a Suprems Court decision they felt did not comply with
the Constitution. Virginiats CGeneral Assembly and the
Leglslatures of some of the other uoutheiglstates have
already passed resolutions of this type.

On March 6, the Constitutional Convention of Virginia,
called to amend Section 141 of the 014 Dominions Constitution,
saw its powerful Privileges and Elections committee adopt the

120 4chmond Timeg Dispatch, February 8, 1956
121 1v4d,, February, 26, 1956
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Assembly Interposition Resolution by 2 vote of 7-3« From

there 1t was sent toltge Convention proper and was overvhelm=
2
ingly accepted 35-3.

On March 10, nineteen Senators and 77 Nepresentatlves
all from the South, pledged to exercigse every "lawful meansg®
to reverse'the Supreme Court ruling sgainst scﬁool segregation.
Their resistance came in the form of a Manlfestorepresenting
the feeling of the eleven States from whom the Congressmen
came, Its text is as follewst

The urmarranted decision of the Supreme Court in the
public school cases 1s row bearing fruit alvays pro-
ggced vhen men substitute naked power for established

We '

The founding fathers gave us a Constitution of checks
end balances becsuse they realized the inescapable lesson
of history that no man or group of men can be safely
‘entrusted with unlimited power. They framed this Cone
stitution with its provisions for change by amendment in
order to secure the fundamentals of government asgelinst the
dangers of temporary popular passion or the personal pre=-
dilections of public office holders,

¥e regard the decision of the Supreme Court in the
school cases as a c¢clear abuse of judiclal power, It climaxe
es a trend in the Federal Judiclary undertakirgto legislate,
in derogation of the suthority of Congress,; and to encroach
upon the reserved rights of the States and the people.

The original Constitution does not mention education.
Neither does the Fourteenth Apgendment nor any other smende
ments The debates preceding the submission of the Foup-
teenth Amendment c¢learly show that there was no intent
that it should affect the systems of education maintained
by the States,.

Richmond News lLesder, March 6, 1956

122
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The very Congress whilch proposed the amendment sube-
sequently provlded for segregated schools in the
District of Columbla.

When the amendment was adopted in 1868, there were 37
5tates of the Unions Ivery one of the 26 States that
had any substantinl rscial differences among its
people elther approved the operation of segregated schools
already in exlstence or subsequently estavlished such
schools by action of the same lawemaking body which con-
sidered the Tourteenth Amnendments

As gdmitted by the Suprame Court in the public gchool
cese (Broun v. Board of Education), the doctrine of
separate but equrl schools *apperently coriginated in
Roberts ve City of Bostones«(1849), upholding school
segregatlion agalnst attack as belng violative of a
State constitutionsl guarantee of equality.® This
constitutional doctrine began in the North- not in the
South, and 1t was folloved not only in Hassachesetts, tut
in Conneeticut, Wew York, Illinols, Indiana, Mlchigan,
Minnesota, New Jersy, Ohlo, Pennsylvania and other northern
States, until they; exercising their rights as States
tnroaugh the consitutionsl processes of local self-governw
ment, changed their school systems.

Inthe ceve of Plessy v. Ferguson in 18986, the Supreme
Court expressly declared that under the Fourteenth Amende-
nent no person was denled any of his rights if the States
provided separate but equal putlic facilities, This decision
has been followed in many other cases. It is notable
that the Supreme Court, speaking through Chlef Justice
Taft; a former President of the United States, unenimously
declared in 127 in Lum v. Rice that the"Separate but
equal® principle is%,..«.within the discretlon of the
State in regulating its public schools and does not con=
 flict with the fourteenth amendment.,”

This lnterpretation, restated time and again, became
a part of the 1life of the people of aany of the States and
confirmed their hablits, customs,; traditions end vay of
life., It is founded on elementzl humanity and common
sensey for parents should not be deprived by government
of the right to direct the lives and education of thelp
own children. |

Though there has been no constitutional asmendment
or act of Cpneress chenging this established legal
principle almost & century old, the Supremes Court of the
United States, with no legel basis for such action, under-
took to exercise thelr naked judieciasl power and substituted
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thelr personsl politicol and socizl ldeas for the est-
ablished l=v of the land,

This wwarranted exercise of ponr by the court, conte
rary to the Constitution; is crecatimgcheos and confusion,
in the States principally affocted., It is dostroying the
amicable relations dbatween the white and Nepgro races that
heve been created through 90 years of paticnt elfort
by the good people of both races., It has plonted hatred
and suspicion where there has been heretofora friend~
ship and understendingessvse isosebod
The Menifesto vas rend in Congreas and recelived videly
differing response. Some gald 14 ‘Yeneouranged meb rule ond
lawlessness others that 1t was 'ebsurd’.” Senator EKefouver
sald he Bidntt agree with it.* Senztor Morse dered the
Southerners to vresent an arendment end Senator Mellansra from
Michigan charged the signers with "subversilon® though not
outright sedlticn, Presldent Eisenhcwer drew & dlstinetion
betwesn "defiance of the court," as suggested by & reporter
frem the Americen Erosdecstling Compeny, and legal efforts
to overcome the court's segregation decree, 2s advocated by
the Southern members of Conugress, He declarad thet the Cone-
stitution, as interpreted by the Supreme Court, is cur basie
lawe Tbgn he contimed: "The one thing is, though, the basic
lav appears to chenge, as I pointed out last weelte It was

one thigg in 18¢8, and it is a very, greatly different thing
l .
now,"

183 Richmond News Leade s March 11, 1956
124 1y3d., March B4, 1956
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| Another forward step had been taken by this current
attempt at Interposition tut what will be the next?
Will nullification follow, non-compliance with Federal
wishes, compléte refusal. Southern leaders refuse to answer
or don'*t know, opponents claim they'll be forced to yleld,
but what will happen. Governor Stanley sald, "I thlnk the
~ chips wiil fall where they may," That seems to présenh the
general consenses opinion today. “ait and see. As the

Christian Science Monitqgustated: "The door 1s still open for

the gradual solution of the problem through the interplay of
political forces within the houndaries of law and order.
At least for the moment, all concerne& have pulled back from
resort to violence." e .

If a peaceful solution is reeched in an intelligent
way it #ill be another feather in the cap of the unilcd

States, John Perkins sald in The Saturdavy Peview: tthe

ley restraint upon government so conceived as our own vhen
1t disregards the conditlons of freedon ani freedon itself
i1s the self=-restraint of én understanding cltizenry.
Vigilance and service from each of us are essentia}ﬁif the
blessings of freedom and liberty are to survive.“lab

Whether this means Interposition is fLor each of us

125 Ghristisn Scieuce ionitor, March 14, 1$56

126 Jonn Perkins, "Washington, A Birthday Reminder" in
The Saturday Review, ps 32, February 26, 1956.
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to declde in his own mind, with the aid of God and a ¢alm

reflaction on what history, as here related, has shown us.
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