R YRR

RHMORD JE P S ON
@ School« Leadership Studies University of Richmond
UR Scholarship Repository

epson School of Leadership Studies articles, book ) )
Jc h}; pters and other publicatlijons Jepson School of Leadership Studies

12-3-2004

Judicial Nominees: Defining the Terms of Senate
Debates

Gary L. McDowell
University of Richmond, gmcdowel@richmond.edu

Follow this and additional works at: http://scholarship.richmond.edu/jepson-faculty-publications

b Part of the American Politics Commons, and the Other Public Affairs, Public Policy and Public
Administration Commons

Recommended Citation
McDowell, Gary L. "Judicial Nominees: Defining the Terms of Senate Debates." Richmond Times Dispatch, December 3, 2004, A19.

This Article is brought to you for free and open access by the Jepson School of Leadership Studies at UR Scholarship Repository. It has been accepted
for inclusion in Jepson School of Leadership Studies articles, book chapters and other publications by an authorized administrator of UR Scholarship

Repository. For more information, please contact scholarshiprepository@richmond.edu.


http://jepson.richmond.edu/?utm_source=scholarship.richmond.edu%2Fjepson-faculty-publications%2F120&utm_medium=PDF&utm_campaign=PDFCoverPages
http://jepson.richmond.edu/?utm_source=scholarship.richmond.edu%2Fjepson-faculty-publications%2F120&utm_medium=PDF&utm_campaign=PDFCoverPages
http://scholarship.richmond.edu?utm_source=scholarship.richmond.edu%2Fjepson-faculty-publications%2F120&utm_medium=PDF&utm_campaign=PDFCoverPages
http://scholarship.richmond.edu/jepson-faculty-publications?utm_source=scholarship.richmond.edu%2Fjepson-faculty-publications%2F120&utm_medium=PDF&utm_campaign=PDFCoverPages
http://scholarship.richmond.edu/jepson-faculty-publications?utm_source=scholarship.richmond.edu%2Fjepson-faculty-publications%2F120&utm_medium=PDF&utm_campaign=PDFCoverPages
http://scholarship.richmond.edu/jepson?utm_source=scholarship.richmond.edu%2Fjepson-faculty-publications%2F120&utm_medium=PDF&utm_campaign=PDFCoverPages
http://scholarship.richmond.edu/jepson-faculty-publications?utm_source=scholarship.richmond.edu%2Fjepson-faculty-publications%2F120&utm_medium=PDF&utm_campaign=PDFCoverPages
http://network.bepress.com/hgg/discipline/387?utm_source=scholarship.richmond.edu%2Fjepson-faculty-publications%2F120&utm_medium=PDF&utm_campaign=PDFCoverPages
http://network.bepress.com/hgg/discipline/403?utm_source=scholarship.richmond.edu%2Fjepson-faculty-publications%2F120&utm_medium=PDF&utm_campaign=PDFCoverPages
http://network.bepress.com/hgg/discipline/403?utm_source=scholarship.richmond.edu%2Fjepson-faculty-publications%2F120&utm_medium=PDF&utm_campaign=PDFCoverPages
mailto:scholarshiprepository@richmond.edu

Defining
The Terms

Of Senate
Debates

ince roughly the beginning of

the Reagan administration the

left wing of the Democratic sen-
atorial cohort has ejoved remarkabie
success in disparaging Republican
nomineds to the federal jodiciary as
mere “coqservatives.”
Its  =mrgument has
been that those nomr
inees would decide
cases on everything
from abortion 1o
BCOTHE repulation
on the basis of their
"conservative” policy
preferences. Sadly,
% a general rule, the
cofrervativien have al m
lowed  the Demo- o®
crals to get away with this ﬁr_atnmﬂn,

Now the Republicans are in imo-

nent danger of losing the coming bat-
tle over the pdicial nominations of
President Bush precisely becsuse
they have ceded that rhetorical high
ground to the liberals, allowing them
to define the terms of the debate.
Even though every Republican Presi
dent since Nixon has pledged that he
would gominate as judges only those
who would not substitute their
moral judgment for the text
tention of the Constitution, :mm%a?
tives in the feld geperally have
rising 1o the fberal bajt and defesd
ing the Président's right to nomimte
“conservative” or even “anti-a
judges. While it might not be theiwdn-
tention, the implication of
conservative spokesmen {a that
nearty 50 years of Hberal judicalec-
tiviam it is about time for a Httle 8-
servative activism in the courts. ..

e



THIS IS NOT the message {fev
should be sending. What has piven
moral weight o the judicial stancesbf
the Republicans up to this peint_has
been the clearly articulated bebief tast
judicial activism is against the Consti-
tution itsell. In thiz view the [beral
creation of sew rights out of whole
cloth — from privacy to abortion to
homosexual sodomy — is wrong be
cause the cowrts have exceeded their
legitimate powsers,

The conservatives need 1o reclzim
their original and compelling argu-
ment that what they seek in nominees
to the courts are nol mere “conserva
tives” who will vute their policy pref-
erefioes into law, but true "Congtite-
tionalists” committed o interprefing
the Constitution in Hght of its origh-
nal meaning.

The ever vexatious issue of ghor
tan i only the most glaring case in
point, The problem with the Supreme
Court’s decision in Roe p. Wade is
not that abottion is wrong or ime
motal (regardiess of how many peo
ple may think it 50, or how many of
them voted for President George W.
Bush in the recent election}, but that
it is one of those many morally com-
plicated areas thal was left by the
Constitution for legislative resolution
by the states. Thus, while President
Bush should seek to nominate some-
one to the Court who would be will-
ing to vole Lo overrule Roe, the nomi-
nee ahould be willing to do so not be
cause he thinks abortion morally
wrong of against his faith but only be-
ciuse the expansive pretensions of ju-
dicial power that gave the nation Noe
{and its subsequen! illegitimate prog-
ety ] are constitutionatly wrong.



THE MOST important thing to
look for in & nominee from the con
servative point of view should be-an
abiding commitment to the belief that
the Constitution is not a mere “thing
of wax” to be molded as each gen
eration might see ft, be it by libera]
of even conservative hands. Rather,
as fundamental aw. the Constitution
i% to be understood, as Justice Toseph
Story put it, as baving a “fixed, up-
orm, permatent copstruction,” and
that its meaning is “not dependent
upon the passions or parties of partic.
ulsr times, but the same vesterday,
today, and forever.”

This is what the great John Mar
shall mean! when he arpued that a
written Constitution was “the great-
est improvement on political instity-
tions” and that, when it came to its
interpretation, recourse to the “true
intention” of those who framed and
ratified it was deemed “the most sa-
cred rule of im tion.” That
understanding is VETY essence
of American constitutionalistn and
should be the only litmus test any
President ought to use in picking his
judges and Justices. -
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