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PREFACE

During the last fifty years, labor legislation and
pubtlic opinlon have fluctuated wldely. People showod little
interest in the unions and their fight for freo colloctive
bargaining, untll the thirties when the New Deal ushered in
e new era. Prosident Boosevelt and the fedoral government,
supported by public opinlon, undertook to aild substantially
}ﬁhe uniions in their organizationsl end collective bargalining
activitios. 3y this time the poople belisved that one way
to help recovery was to give every ald to unlons, who in
turn would fight for higher wages.

From 1933 to0 1946, unionsa grev from a weak bargaining
unit to e glant-like organization capable of orippling our
indgatries on & national basis. In 1947, Congress passed
‘lésielation to more effectively control labor organizations.
Public opinion, for the most part, belloved that unions were
too powerful and should be controlled for the safeguarding
of all concerned.

Public opinlon has élao chanzed concerning the protece

tion of workers. In thoe last fifty years, we have passed
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legislation restricting maximum hours and minimum wages, the
enploymsnt of women and children, working conditlons, and
social security.

Part one i1s a survey of the evolution of these "Pro-
tective" featuros in legislation concernling women and chlle
dren, maximun hours and minimum wages, and soclal security.
Part two i3 a hlstorical summary of the "Restrictlve" laws
concerning labor enacted during the last fifty yeara. The

concluding chaptor 1s o summary of aome baslce concluslons.
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TART X PROTECYTIVE LEGISLATION

CHAPTER X

INTRODUCTION

In the last few thousand years, tho accomplishments of
Nan in the field of human relationship have been possibly
no;hlng of which he can be inordinately proud. HoO one can
deny that over the course of years he has made a percoptlble
improvement, though at isolated times it appears that he 1s
‘doomed to ludlcrous foilure. Idens have changed; goals have
changed; and above all, governments have changed. At times
the problems seem insoluble but through it all he keeps on
trying to create something good, something lssting, so that
men oan live and work in the poace and dignity they should
Anhord e |

It was a common bolief hold by caplitalists in the 18th
century that the wage earner must be kept poor lest he should
lose the incentive to work. In modern times, many people
agree that a degraded worklng olass means a pooror soclety
and a rother precarious netional security; and vhere high

atandards are mainteined, weslth is the greatest and securlty



the most lesting.

For centuries, industry wae on a 8mall scale. There was
none but the crudest use of poworg the only machines vere
hand toolsy and the typlcal esteblishment of thé 18th cen~
tury conelsted of s few workmon and thelr omployer, all do=-
ing the seme work. The gap botweon worker and employor was
smell and easlly bridged. Today, with the large scale uee
of power, the craftamanship of the worker has boen tronefere
red to the machine, with thoe result that tho worker has beon
reduced from & skilled artisan to a machino tondor. Tho gap
has been greatly widenod.

Whenever the rglationahip betweon the amployer-and the
employse becomaes 1esé intinnte, the danger of explolitation
inoremces. The large, impersonal forms of buslness orgsnie
zation today have cortainly widensd the gap, increaped the
danger of exploltntion, end in some cames, threantened our
whole economye The gap is both physical end psychlc. Phys=
lcal in that the real boss of the factory 1s sonntines hune
dreds of milos eway. 2sychic in that tho worker cannot dlge
cuse hisg problems, complaints, or ldeas wilth his employsr.

Aithough fewer in numbepr, the corporation 1s by far
the mopt Important unit of modern industry ns éeasuraﬁ by
oroduction. As a result of thls, the corporation emnloys

about 40 per cent of all persons galnfully employed. Yet



the corporation is completely impersonsl. Ita owmers aro
its stockholders, who, bocause of thelr absentee rolation to
the property, have 11ttle concern in 1ts nanazenoent exocept
in so far as 1t declares the reguler dividend. Its managers
have to maintain the value of its stock upon the.atoak OX-
change to hold their jJobs. In such & situantion, it ip easy
to see how hunan rolatlions may be nggleoted and 1T nbusos
arise vhy they are remedied but slowly. For the stockholdors
leave 1t to tho management, and nanagement tells the workers
that 1t 1s tho stockholders' fault, and the workors sook ro-
lief elaewhara.l |

In the lattor part of tho 19th century, we began to
ronlizeo noroe and more tho need for leoglslation 40 ald thoso
proups of people who were unable to care for themselves. ilen
organized labor unions in an effort to gain by colleective
barzeining betier working conditlicns. Yomen end children
vora stlill left unprotected to the sometines morciless exe
ploitation of enployerse. | |

The employer group played an important part in early
protective legislatlione. A fow, realizing thet the women

and chlldren needed protoction, would reduce the hours of

ligtey, Jehe, Tho Labor Zroblem, #eGraw-Hill Book
Compony, Incs, tew York, 1928, De 3



work or instigate some othor proteotion. Other employers
would follow. The public would then demand leglalation to
forco the recalcltrants to fall in line with the rest. Thus
the employer group started more labor legislation than eny
other group. |

There are two main ways in which Congress can pags proe
tective logislation. One is the authority granted to 1t by
the Constitution to protect intorstate commerce from cone-
spiracios thot seek to restrain and monopollze it. DBy this
authority, Congress has set both minimun wase and maxlmun
hour standards for interstate commercoe. Theo other way 1in
which Congross can ppotect the workor is 1ts authority over
the government as purchaser to insist that contrectors pey
the provailing wage and guarantee tho worklng condltlons as
sot by the Socretary of Labor on all povernment contracts.

This was theo bssls of tho Walsh«Honleoy Acts



CHATTIR 2

CHILD LABOR

After the rige of industrialism and the development of
machines, only unslillsd operators werc necessary to keep
the mrchines running. 76 wost of the emsloyers, child labor
was the logical solutions Those who 4id not prefer to ex-
ploit the children, were exposed 4o almost ruinous compotie-
tion. A8 late s 1960, over one sixth of the children from
ten to flfteon years of apgo veros gainfully employed.l

Thore are many reasone why such & condition existed.
Young noonle wholly or vartlelly supported at home could be
hired et s much lowsr wapro than adults. In some cases the
poverty of the vparents forced the children to worky in others
the paronts belleved thet the children should work regardless

of the renl need. Tho normel trends of competition eventuale

ly forcad employers to hlre children vherever they could be

| 15cott, Uelley, ot als., Poersonnel Janoremont, MeGrove
Hill Book Co., New YO!"}I, 194 s Ds 481



used effectively. Iany industriasl districte gnve overy on=~
couragement to child labor. In many cases childron desired
to work to esompe an undesirable school life. So the needs
of the parents, the children, and the employers combined to
aid the spread of ohild labor,

There are cartaln lnherent ovils that accompany child
Jabor. One of the worst is that childron omployed in factor-
jes work in an unhealthy atmoephere. The childron ars often
subjocted to monotony, bad ventilation, noise, accidents,
tmproper lighting, and the risks of indusirial discasesj all
of thesp are dangerous to chlldren who have not beon accus-
tomed to theée conditions which evon adults may find deas-
truotive. Any community that allows chlld labor 18 likely to
inhorit & high percentage of 311itorncy, 111 healtih, and po-
verty. If the community uses up 1ts8 humnan resourcesgs bafore
they ars fit to be uszed, 1t will be deprived of the full
economic productivity it might otherwise have recoivede.

The child who enters a factory does so at the expense
of education, for it 1e rare indeed that he has any chance
of further formal training. In many cases factory work for
chlldren is of the "blind mlley" type, that 1s, 1t propares
for nothing, teaches nothing, and leads nowhere. They are
just jobs for young people, poying a low wage. When the

child worker becomes oldor, he may find hingelf in the une



fortunate class of unskllled labor, forever doomed to fnc-
tory worke. _

Restrioctions on child lebor are the oldest examples of
protoctive legislation. The Inplish "Health and jorals of
Apprentices Act of 1802" was the first of such movemnonts.
This Act forbasde night worl and limited the working day to
twelve hours for apnrentices in textile milla.2 Another act
in the early 1800's forbade binding out children under nine
years of are to employers. Child labor condltions in ing-
lasd at this time wore daplorable, It 19 true that the face
tory systen in America develoned several docades later than
in England, but it was not until forty yenrs later ﬁhat tage
sachusetts passed a‘correspanding stetutes It got o maximum
of ten working hours a day for children under twelve years
of apo.

Shortly after the Civil Yar, thers was enacted in Hpsw
sachusetts further restrictions on ohild labor. They prohl-
bited chlld lsbor under the apge of ten in manufacturing, ex-
tanding the ten~hour law to chlldren up to fifteen, and ose
tablished a systemn of factory ingpectlion whilch gave an accu=

rate check on actusl conditions.

’ zFalnsed, Me, and Cordon, L., Covernnont and the Anorie
can Loonony, W.¥. Horton & Cos Inc., low York, 1941, p. 137.




By 1900, almost every atate had similar laws, many of
which wore tied in with compulsory oducation. A groat nation=~
al iscue arose to forse those states which did not have child
labor lawa, most of which wore in the South, to adopt sone
such legislation. The issue becane so acute that in 1916
both parties had in thelr platform some idoa of national leg=
isletion to cover the subject, which resulted In the Owene
Xeating Act, passed in the same year. This Act prohibited
interstate trangportaticn of goods on which children under
fourteen had worked or on whlcoh childron fourtesen to slxteen
' had worked over elght hours a day. In 1918, after a few
months of successful operatlon, the Aot was invalidated by

3 Later, in 1541,
5

the Bupreme Court in a five to four declsion,
the Supreme Court unanimously overruled the decislon.
Congress tried to pass restrioctive leglslation baesd on
the taxing power, but this falleds In 1324, the Federal
Child Labor Amondment was submitted to the states by Congcress
glving it the power "to 1limit, reguleto, and prohiblit the
1abor of persons under olghteen years of aze.” "Duo to thev

ageressive opposition of the Southern Textile COperators, The

Bxammer'v. Dagenhart, 247 .S. 251 (1918).
4.5, ve Darby Lumber Cos, 61 Supe Cte 251, (1941),



Amerlican Farm Sureau Foderation, and tho Hatlonal Assoclation
of Henufacturers, the blll wes not ratificd."® As of June 1,
1946, n totel of 28 statos have ratified thls admondment.
Sinco this 1s not the three fourths majority noedod for rati-
fication, elpght more states muat approve to make 1% effec~
tive. Gubsequent leglslation may make this unnecesoary.

Although most statos continued to improve thelr child
labor laws, 1t was not until 1833, that there was any further
ettempt to oontrol child ladbor on a national basige. The Nae
tional Industrial Recovery Act codes egtablished by governe
ment, employers, and trade«-xmiéns offored, anong other things,
an opportunity to outlaw child labor. These codes, in most
capes, put strict limitations on child lebor partiocularly in
namifacturing.

Although the HIRA was outlawed 1ln 1635 in the famous
Schechtor Qeaision,s o fresh start wes made to attenpt foe-
deral reoguletion of labor condltionss The ¥alsh~Hoaley Act,
gomotimes called the Public Contracts Act, was passed in
1836« 7Thils logislation prohiblited the employment of boys

undsr sixteen and girls under eighteon years of apge on 8ll

Srainsod, H. and Gordon, Le, Ope Clt., Ds 13G.

ESQhechter Corpe Ve U.B4, 205 U.S. 495 (1935).
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government contracts over {$10,000.

Child labor conditions were further rostricted by the
passage in 1938, of the Falr Labor Standards Act. This Act
bans tho shipnent of goodes in interstate oommerco'that have
been produced in a plant in which "oppressive chlld labor”
hae been enployed. Under this Act, "oppressive child la-
bor" is defined as existing whon any employeo undor the age
of sixteen years is employed by an empleyer, other than a
parent or guardien, in an occunation other than menufacture
ing or mining} or whon any employeo botween the aces of 16
and 18 yeors is employed by an employer in an& occupation
which the Chief of the Children's Bureau in the Department
of Labor shall find and by order declare to be particularly
hazardous for the employment of children between puch ages
or detremental to their health or well—being.7

A rigid control of child labor cannot bo expected from
the Fair Labor Stendards Act, since 1t does not epply to
agriculture and sllied industries, nor to other lndustries
which do not produce goods for interstate comumerce,

It is quite likely that more than threoe fourths of

753iro, Jacob, and #¥1llton, John, Glist of the i r La-
bor Standards Act, Legal hoviows, llew York, 1041, 32
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vorking children are beyond the scope of the Act.8 The an-
swer secme to lle in the adoption and firm edministration by
2ll states of uniform laws foverning child labor.

tlany states require speciasl permits for workors under
18 yéars of aego} other statee have laws requiring school ate-
tondanes, when in soaglon, for all children under 14 of 16
years of ago. S0 4% is that althousgh the Pair Labor 3tan-
dards Act has no control over intrastato goods, it hes set

up a standard thot oany states have seeon riY to adopb.

8raushenbush, Carl, and Stein, Zmanuel, Labor Caeses snd
Mateorinls, F.S. Crofts and Go., ¥ew York, 1947, D« 407.



CHAPTER 3
LEGISLATION PERPAIGING TO ¥OIEN WONKENS

ror the last fow thousend years mony womeon have worked,
at times, zs hard or harder than nene There are g few poople
vho sponser the ldea that women are the weaker gex and have
to be protectod, but this fallacy has long sineo hoen sxplode-
ed ae far as lte genaral applicatlion 1s concorned. It 1s true
that womon ere not as phyaleally strong as men, however, they
are rarely used for worit requiring unugsual physlcal poverse
Yomen have earned & placo in industry by doing dellcate work
requiring great dexterity, speed, or accuracy.

The philosophy underlying aininunm wege and nexirum hours
laws for women ig one of sociel welfare rather than indivi-
dual Iustlee or equity. The long hours are detrimental to
the henlth of the future snd the presgent mothers of our race
ae well as 1o growing e¢hlildren. So %o protect the health and
walfare of thé ﬁation, practicnlly all of tho sintes haove

gonme type of legislation 1liniting the number of working hours

for womene.
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There has been an inereasing dessnd by women in recent

yoars for "equal pey for equal work." This sort of logisla~
tion would remove tho question of wages from ons of "neoed”
1o one of "righis", or in other words, substitute Job rates
for sex rotos. A Tew stotes now have such provisions,

Among reasons given for peying women less than men aro
the following:

1. Custom has hebituated manogezant to the employ-
ment of women in low~pald labor.

2, The concept thet the place for women 1lg in the
hom2 usually carries with 1t a moral injunctlion that
ghe should have a hone and bear children, whether or
not sghe wants them or can aiford them. :

3, !fen workers ueuclly recognize thot women worke
ors offor thenm otiff conpetition and nothing bullds
prejudice qulcker then what le felt to be unequal
compotlition.

4, The supply of women 1s nearly elwaye in exceas
of the denand,

%, The employment of women results in 2 higher
turnover of personnel. Yany women work only until
mapried § sothore is an lncroased turover of laor
with the sccompanying increased tralning expense.

6. Many £irls live ot home and sre not entirely
dependent upon oarninge.

7. Yomen have less chance of formal trade treining.

8+ Jany wonen have 1lttle desire to enter trades
rogquiring long periods of training, sc £pll in the
ungkilled class,

0, Women lack the physlecal strongth of men end in
cortain occupations cannot perform sll of the opero-
tions which can be assigned to nale workerss
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10. Government regulations conoerning women worke
ers are so numerous that sdditional employment costs
are encountored.

In 1840, tho normnl work weck in !ass. toxtile milis
wea 84 hourss two years later this was reduced to 78 for
women. The first leglslation limiting tho nunbor of worke
ing hours for women wané psssod in New Hampshire in 1847.
Soveral states followed sult but these early laws wero ine
‘éffective since employer and employee could '"contract out”
of thea by mutual agrecment. Iffectiveo limltation really
began in the 1870's, but some states doclared it unconstiw
tutional and the effectivoness was in doubt. In 1908, ul-
ler v. Orogon renoved the uncertalnty as to the constitution-
glity of such laws when the Supreno Court of the iUnited
States upheld an Crarcon law whioh prohiblted women from worke
ing In any kind of factory or leundry nore than ten houra a
day;g

This set a precedent which other states followed. Ture=
ing YWilson's adninistration, meny statos and the Distrioct of
Colunbla passed atatutes restricting the vorking hours for

womsn. It was not however, until tho Istlonal Industiriel

loatepeon, Florence, Survey of Lebor Zcononics, Harper
& Brothers, lew York, 1947, De 419,

2mller Ve oregon, 205 U.S. 412 (1908).
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Recovery Act of 1933 that Congress did anything ebout the
problen on o netionel basis. A maximum work weelt of 40
hours was osteblighed for moat branches of industry under
the ecdes of the HIRA. “hen this wee outlawed, there wes
a tendeney to leonpgthen tho work weeok but before the trend
became serious, the offect of the increased pover of the
unions and the Failyr Labor Standards Act changed the naturs
of the trend to a shorter work wecke.

Unless the exipency of snother war forces us into an
all-out production period, 1t ia safe to assune that we have
bocome suificlently educzated not to explolt by long hours

the Amorlcean woman to the detriment of future gencrations.



CHAPTER &
LEGISLATION PURTAINING TO HOURS OF %ORK

Since 1731, when the Philadelphis carpenters went on
strike for a ten hour day, ﬁorkers have souzht ways and
means 0 shorten the work day. During the pvast esntury the
non-agrlcultursel worker'e averapge work woek has been reduce
ed from about 75 to slightly over 40.1 This reduction has
been graduel and with marked variation among difforent oc-
Veupaﬁiens. In some ateel mills for oxsnmple, the twolve hour .
dag persisted until 1923.2 Long after somo trades had gaine
ed the ten hour day, other trades were working twelve and
thirteen hours per days Thirty years aftor many of the ore
ganizoed journeymen oraftsmen hed golned a 48-hour week, nany

other workers wore on a 60 or 65 hour or longer woek. So it

lﬁen worked &4 hours per weel up to 1850 in the !‘ngsa=
chusettis textilo nills.

QFainsod, e and Gordon, L., Governnent egnd the Aneprle
can Economy, ¥.W. Horton & Co. Inc., HNow York, 1841, pa 139.
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was that the strucgle Qont on trade by trado, vlent by plant,
wlth a concatenation of reductions from one step to anothor.
Labor organizetions 3id much to advence the cause of
shorter hours, elthough they met stiff opposition from emw
vloyers from the very first. Labor olsimed thnt tho worlters
did not hovs encugh lolgsure to develop the attributes of
pood cltizenshlp, that they d4id not hove tine for the consie
deration of publioc guestlons end thereforse they wore condeom=
ed to an inforior noalition 1n the stntes 'ho offact uvnon
health of long hours wes also stresacds statononts of medical
authoritles were introduced to show that faticue Increased
the susceptibllity to disomse, accldents, and nervous ox-
haustion. Employers countered these clalms by saylng thet
tho workers did not use thelr leisure time proflitably and |
thaet lalsure tinme for the laboring classes sndengered thelr
morale and the »ublic wellfare. The presldent of the Natlon-
el Assoclation of Panufacturers, less than twenty years ago,

made thls statement:

“rhey (the working masses) heve for the most nart beon
80 busy at their Jobs that they have not had tine to satue
rate thenmsolves with falso theorles of economies, soclal ro-
form, and of 1life. They have been protected in thelr natural
growth by the nbsence of oxcessive lelsure...... I do not,
therefore shure the view thet leisure as an end 1s e worthy

or desirable zopiratloneess”

3zzerton, John Z., "Rational Asaogiation of Vamufaoctur-
ors 34th Annual Conventlion Proceodings”, 1929, ps 23.



Labor claimed that such long hours were tiring. Employ«
ers countered this by offering "conclusive" evidence that
the then existing hours resulted in maximum officicncy. tany
years aftgr egome uniona had won the olpght-hour day, a survey
nmade of the shoe industry showed that undor tho given operate
ing condltlions, maxlmum efficlency was 1npogsible under less
than 2 52-hour weeck. Similarly, in the sllk industiry, the
survey showed that from 50 t0 54 hours were noedod to attain
meximun efTiclenaye 4lso in the cotton industry, roduction
of output accampeniod each reduction of houre. These Tacts
wore? fron a survey financed by manulacturers. |

Labor clained thet since machines hied been developnad,
there should be a shortening of the hours of human labor.
Lmployers sald that the proposed reduction of hours would
deprlve them of all nerglin of profit, lower the woges of
thelr exployses, rales the price of tholy comnodities and
nake itrimposaible for them to mest competition in this
gountry or Iron forelgn countrleef

ifter soze Industries had granted reductions 1in hours,
public opinisn forced the othora to fall in lino. A notable
exanple was the steel strike of 1019. Here ths churctes,
through the Interchurch Yorld !‘ovement (a committee sot up
to study such conditions), gave lmpetus to the movement by

saying that houvs in the industry were longer then bofore
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the war snd that over haif of the workers were on 1é~hour
shifts. The Federated American Engineering Socletles sure
voyed the three shift operationsg in a nunber of continuous
process industries end renorted that there wes no outstand-
ing obatacle in the way of putting the atoel industry on 8-
hour shifts. They said that it would rnlse the costs approx~
imetely three per conts The industry's reply to thls was
that such a reduction in hours wes not feaclblo at the timej
it would inoreoase the costs of production fifteen per cent,
1t would require 60,000 additionnl workers, and the l2-hour
day wes not of 1tself en injury to the employecs physicelly,
mentally, or morally; Howover thls was so blttorly attacke
ed by tho public that in & few months the industry reoversed
1ts dcoipion. A few changes were madej but relatively long
hours continued in the steol industry until the 1930'5.4
S0 it wes that unions, the workers themsolves, churches,
and public opinion, helped one way or enother in the fight
for shorter hours. In other countries such denands for the
nmost part, were taken care of deocades ago by government age

tion. In America hours legislation other than for children,

wonmon, end spoclal occupations, has Just recently beoen pagse-

&Paterson, Florence, Survey of Lebop Eéonomlca, Harpey
& Brothers, New York, 1947, Dppe 428aa9f
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ed.
Ag early ea 1868, few Hampshire pessed s general 1l0-hour
day law and in the next few years many atates pessced similar

lawsis

By the end of the century, mony sintos had 8=hour
laws. Put these laws had slmost no effact upon working hours,
for two reasons. In the first place, the laws included &
qualification, "unleas otherwisa stipulated by the contracte
ing parties”, which the courts slmoet always assumed thet
where more than the statutory hours wore boling workod, this
had beon agreed upon hy thoe omployer nand his enaployces. In
the geocond place, elther the laws coarried no provigion for
enforasment or, if penalties were provided, they could be ine
voked only if the employer "willfully” vicleted the law or,
according to some of the laws, 1f it could be proved that he
"oompolled” hip employeces to excesd the legal limit. In
1868, Congress passed an Sehour law for federal public works
but 1t was not enforced. In 1892, another law waa passéd
vhich 1inmited work on foderal public contracts to 8 hours a
Any except in camo of "emergency”, but since this was never
clearly dofined, the lawv was easlly cvolded.

In 1911, a rider to a lNaval Approoriations b1ll, which

5tne Twentlieth Century Fund, "Trends in Collective
Bargaining", Academy Press, New York, 1545, pe 235,



provided for construction of various ships, prescribed an 8«
hour day for all employees to be engaged on this work. This
was partially enforced but employers found many_IOOpholdn.
It wes not until 1613, that Congress passed an amendment
which provided that every controct to which the federal gove
ernmént is e party shall oontain & provision that no laborer
or mochanic in the emrloy of the contractor or subcontractor
shall be required or pormitted to work more than elght hours
in any cselender day, oxcept when the Presldent declares a
state of omergenoy.

In 1916, the rallway brotherhcods’ negotiations for an
S~hour day failed. A strike call was the next move. With
our oentry into the ¥World Var imainent, a threatened tle-up
of the nation's transportation systen was vastly moro serl.
ous oven then in normal times. Ghat the brothorhoods falled
to got writton into a collective bergaining agrsement, they
now sought by applying pressure upon government to wrlte ine
to lowe AL that tine President ¥Wileon, who was gqulte favor-
sblo toward lebor, was in office. The regult wns the Adamson
fot, the firast federal law which standerdized working hours
throughour an industry, and the first notable success of ore
zanized labor to gein its ends through notional leglslation
rather than through continued negotiation wlth employors,

Zeventoen years elapsed before the fedoral government
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again took a hend in setiing labor standards. This compara-
tively recent trend began with the National Industrial Recove
ery Act of 1933 which provided that industrisl codes be set
up to establish limits upon maximum hours. Where no agree-
mente wore reanched, the President could prescribe such stand-
ards. In 85 percent of the cases the 40-hour week wes set
ups of theo remaindsr, half established higher and helf leld
dovn lower standards. Although the NIRA was declarsd uncon=~
stitutional threo yoors later, and slthough HIRA codes were
frequently defled, ths Blue Eagle had nevertheless given
great impetus to the &Oﬂhbur waok. Thoe HIRA boenefited meny
awea tshop workars, parﬁicularly in the textile industry
where long hours were still in effects One of the nost no-
table contributions af the NIRA was that it sorved to pave
the way for pormanent legislatlon.

Aftor the NIRA was invalldated in 1935, thore was pasge
ed the Rltuminous Cosl Comservation Act of 1935, which ate
temptod to establish a "little NIRA" in the copl induatry.
This legislation was hold unconstitutional in 1936 but nany
of its provisions were reenacted in a simllar statute of
1937 vwhich was nppréved by the courte.

There wan passed in 1935, the ¥Walsh-Hernley Act or as
1t i3 sometimes called the Public Contracits Acts It requires

cortification that employees have not worked more than 40
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hours per week on goods purchased by contract in exdess of
$10,000 by the federsal governments This feature was support-
ed partioularly ss s work-spreading measure, The Act does
permlt overtime 1f compensated at time-and-one~half rates,
‘1f approved by the Secretary of Labor. The full effects of
thls leglelatlion were not felt until the nation starpeqlita
defehse progranj for, up till ﬁhat time, government vure
chases under the Aot affected only & small proportion of
producers. When industries began to produce war materiale,
the influence of the Act was much more widespread.}
 In 1937, the yeer hefore the Fair Labor Spandards Act
was passed and the Supreme Court upheld the Wermer Act,
hours of work were a major factor in 32 percent of indus-
trial disputes, an all tine high‘s |

The most widely known federal legislation, so far as
the regulation of hours is concerned, applied only to those
employed in 1n£érstate commerce or in productlon of goods
for interstate shipment. The I'ailr Labor Standards Act,
pagsed in June, 1938, eventually establlshed a 40-~hour week
in 211 industries ongaged in interstuote commerce. For the

first year after passage it called for a 44-hour work week,

5%11119 and Montgomery, The Economics of Labor, McGraw-




24

for the second year it was to be 42 hours, and in Qct. 1940
it wae to be 40 hours posy weok. ¥When this last stage was
renched one-pixth of the workers covered by the act wore
working more than 40 hours per wook. ‘'his law does not seot
n 1linit on hours but providee that hours worked in excesas
of ths standard must be peid for at timeeand-e~half rates.
Partisl exenption wos glven to employers who puarantecd
thelr employees an annual salary, in that the eaployees
could work as hirh as 56 houéa in one woeok wlthout overtime
pay, provided that thoy did not work over QCDO hourse in one
year or 1000 hours in 26 weekss This Act wes praossd and up=-
held by the Supreme Courd only z decade after people hesita=
ted to oven tolk sboud leglislation restricting hours of work,
knowing full well thot such an act woulé be unconstltutional.
when omployment laproved, as the Gefense mnd war effort
gained 1m§etus. ﬁhe~urg@ to enforce workespraadlng leglela-
tion abated, aﬁa the statutory limlits on hours became dofine
itely objectionable in flelds whore sorlous labor shorteges
appeared. Tho resull was that in the Hetionml Defense Act of
1940, thers was included a provision suspending the B-hour
day limitation on any work covered by the Aray, Navy, or
Coast Guard contracts. ©So hours could bo lengthened, but

extra compensation for overtime, in exceass of 340 hours, must

ba provided.



CHAPIER 5
GOVERNMENT NRECULATION OF WAOES

faw much is the pay?" Thieg is the mejor concern of
every man who takes a Job. Wages and rotes of pay were up=-
permost in the minds of men when thoy formed the early unions;
thoy hoped to bargaln more offectively by conicorted effort.
Unfortunstoly, workers have had to fight for most of thelr
wogze paing. The controversy over wages hae caused more strikes
than any other gingle factor. S0 it 1s that even today, the
first quostion s prospective employec will eek 18, “How mueh
is the pey?”

Tn smerice, general wage rogulation has been as foreien
to the ipredltions of our scononic order B geneval price rew-
guletion. Hnimunm wage lopislation was first enacted in Neow
7esland in 1894, eprosd 1o the Auatrallien stetes in 1802, to
Gpeat Britisn in 1009, France in 1915, and other industreli~
zod Turopeen countries after vorld Wer I, but was of little

consenquence in Amerlca until 1933, whon the Hew Deal gobt un=
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derway‘l

inlnun wage legislation in many coeses followed the
seme path, firgt o the ehildren, néxt to the women, to the
swentshop werkers, and thon to the unskilled. Thege areo the
groupg which are relatively unimportant to organized labor,
Until recently, labor leaders have hod 1ittle incentive to.
orgenize these groups, ©o thore has been little or no aglta=-
tion for governnent protections. The employers recognized
the Teot that the supply of theso olasses of labor was near-
ly always 1ln excogs of the demand and that in tho abseonce of
any orgenization, 1% wes virtually impossible for the worke .
ers themselves to raise th2 uwages paid by colleactive bar-
malining.

Amorica's slowness to adopt nminimum wage regulation was
not due to the gbsence of deplorable working conditions and
low wagoess ¥Wages pald hore in certaln occupations to unore
gainlzed and unprotected workers, particularly women and chile-
dren, heve been proved to be inadequate to malnipin a decent
end healtﬁful standard of living, no matter how barely define
e¢d. In Europe, the wnge regﬁlation was apparently & success}

in America, the sweatshop working condltlons were being reo-

lyetereon, Florsnoe, Survey of Labor Icononles, Harper
& DGrothers, New York, 1847, D. 385“



vealeds S0 public opinion, whipped by these two facts,
started a labor movement for laws to force employers to pay
a living wapes These laws wore confined to women and children
bacause there was doubt at the time vhether it would be cone
stitutional, also because of the oft-expressed fear of the
labor unicns thot o minimum wege for men would tend to bocone
& maxismum wage and hinder collective bargalnings

Yhen govermments step in to rogulate wages in private
industry, they ere prompted by one or mors of tho following
reagons: (1) To protect a particular group, ¢lther workers
or employers, who hapgened at the time to be in an extreomely
weak bergeining position becsuse of elther scarcity or obun-
dance in the labor market. In protecting eaployers, the le-
gislation would set o maximua rate for wagoes aos woas done 1n‘
1620 by both the Xlysouth Colony and the lassachusetts Day
calenyve ‘in protecting employees, the legislation would sot
minlaun rateé of pay, such as set by the Falr Labor Stande-
ards Act. (2) To protect ths health of particulsr werkers
by enabling them to secure subsistence living. This was done
in the early attempts at regulatlion. (3) To protect the

penoral econony by elther lncreasling or stabllizing purchap-

2a1111ed tradesmon were brought over from Ingland but
inastead of plying thelir trade, many of them bocame farmers.
This resultod in excessive rates of pay for certain trades.
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ing pover, according to the need at the time. The best exan-
plea of this type are the WIRA and the regulationekimpoeed
during the last war to curb inflation.

Leglslation setting a minimun wage was introduced in
this courtry during the psriod of vreform preceding the Flrst
vorld War. The unlons 41d very 1ittle. The pressure for lo=-
gislation wns exertsd for the nost part by public spirited
pocinl workers vho were aroused to the evll of underpald wo-
mon workers. Yassachusetts passed the flrst minlmum wepe
law in the Unlted States in 1012, Sixteon ptotes passed
plmilar laws by 1723, et vhich time the 7.5, Supreme Court
held the law of the District of ﬁolumbia'uncanstitutiona1,3"
on the ground that 1t improperly interforred with the freo-
-dom of contract, and asgéclaiiy eriticized the stated basis
for dstornining the ninimun wage,iwhich'was dezeribed in the
Aet as the cost of 1iving and the emount necossary 4o pro-
tect health and morals.&

his decision of the U.5. Supreme Court paused the pro=-
gran for nationsgl regulation %o be ghalveﬁ tomporarily. Af-

teor the stock crash in 1929, which wes the beglning of the

3pdking ve Children's Hospital, 261 U.5. 525.

*Yoder Pele, Dorsonnel Hanassment and Industrinl o=
iations, ?réntlce Hrll, Incs, hew York, 1947, De *
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depresslon of the 1930's, wages grow progressively woree.
The federsl governuent as an employer of labor had alwaeys
paid the "golng"” wayp for similar work pald by private en-
ployere in the community in which the work was done. Up to
this ima it purchased goods and services on a competitive
bld basla recerdless of the wages or working conditions of
thogs enployed by the menufacturer or contractor. The ques-
tion wang relsed, “Should not the government set the stanw-
dard in wage paymonite?” In 1931, Congress passed the Bacone
Tavis Act whioch provided that every government contract
over 55000 wes to contaln a provislon requiring the payaent
of provailing commmnity wage rotes for simllar work as dow
termined by the Secretary of Lebors In 1935, the law was
amended to apnly to controets in oxcees of {2000.

In 1836, The ¥Walsh=Hoaly 2Act, sometimes ezllaed the
?ub&ic'cehtracta»Ac;, was passed giving the Federal Governe
ment the right to regulete conditions of employment whenvit
is the purchaser of goods produceds The Act stioulates that
eny agency of the United States contracting to furnish nmaterw
ials, supplies, or equipment sbove {10,000 ahould conform to

the followingt

(1) All persons employed by the contractor will
' be paid not less than the prevalling wage of such
work in the comunity, ae determlned by the Cecre-
tary of Labor.
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(2) Ho employoe shall work over eight hours in
any one day or forty hours in one woek unless psid
overtinos

{3) Ysles under 16 or females under 18 must not
e omployed.

(4) Convict labor must not be uaed.
The Act covers all workers, except offlice and custodial
workers who are employed in or connected with the menuface
ture, fabrication, assemdbling, handling, supervieion, ar
shipment of materiels, supplles, arilcléa. or aquipment undspr
the controctsd | -

As far as the principle of prevelling wages is concerns
ed, the Walsheliealoy and ﬁhe’%acan*ﬁavia Acts ere similars
The Yalsh-Hesley Aot furtherrﬁravidea for hours and overtinme
rates, workling conditions, and child labor roestrictions. To
contrast the two laws: £ worker is covered by the Bacone
Pavls Aot only if he 1s actuslly euployed at the site of
construction; a worker is covered by the Waleh-Healoy Act if
he is employad by the contractor, 1L ho is enployed by a
monufscturor supnlyling matorials dlrectly to the government
under e contract awarded to a dealer, or if ho is oemployed
by aaa manﬁfactarar who is doing work required under a cone

treet awarded to enother menufacturer which in the noraal

‘ 5;:31-,9?3011,‘?10:"6!306; Ops Ci‘b;, pe 405,
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course of business the contracting menufscturer would have
done in his own plant.

The Natlonal Indﬁstrial Recovery Act, passed in June,
1933, was by far the most extensive program put forth by the
federal government for the regulation of wages in private
industry. The Act, part of the cversll leglslative progran
deaignad'to reduce unenployment and hasten recovery, sought
to inorease wage rates and provide more Jobs, whioh in turn
would increasse the purchasing power for indusirial asnd egrie
cultural products. The priaary goal of tho HIRA was the
aseurance of a reasonable profit to industry and a living
wage for lebors To do thils, ocodes of falr competitlion were
establishod for each industirys tﬁaae godes set forth a ninle
mum wege rate for the industry concerned. Less than 10 per
cent of the codes included nminimum reates for labor ahove the
uaskilled olags, and mors than hélf of theee covered various
breanches of tha clothing industrys

Some of the codes provided for dlfferant rates aocord-
ing to sox, geographical looation, and slze of the looallty.
The codea of the North differed from those of the South,
cousinz hardships in tha bodering states. The ninlmun ratos
established umder the codes fcé unskilled mon renged from 30

to 40 cents an hour. All places of business, which conforme
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ed to the rules of the NIRA, proninently displayed the plo=
ture of a blue eagle. It is true that the NIRA lacked ade-
quate enforcenent provisions, but tho gheer force of public
opinion alone had a tremendous effect on those industries
vhich falled to live up to the specifications of the codes,

| Although the NIRA was declared unconstitutionsl by the
UsZe fupreme Court in May, 1935,6 it paved the way for fure
ther federal control by legislationi The Dituminous Coal Adt_
of 1937 was enacted to glve the "faly trade prneotice” Aidea
to s single industrys The Veleh~fesley Act of 1936 had the
minlmun wege end mexisum hours csoncept of tho HIRA.

Another Act which has its roots in the old LIRA, 1s the
Falir Labor Stondards Act, ar\as it 18 ffequently ealled, the
wose and hour law, pseged in June, 1638. This sct establishe
2d a minimum wage end s &aximum work wook for employces one
gnged in interstate commerce ar the production of goods for
intoprstate commorce. Minlmun wage rates of 25 conts yar'ﬁour
wore provided for the year beginning Octe 24, 1932, The 30
eent rate nrevailed untll 1945, after which a ninimum of 40
conts wes establisheds. Tho law providéa, hovwever, for the
erestion of. industry connlttees which are to investigate

conditions in cnch majJor industry end reccommend rminimum

Gsonechter v. United S,ates, 255 U.S. 295 (1935).
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wagen thnt may Lo above those apsélfieﬁ by the law. ADDIOX~
iantely 300,000 employoes rocelved wape inoreases when the
law weni into effect in 1938, end some 690,000 woreo simllar-
1y affected in 1939« %When this measure waos enacted, it cove
ered betwoen 12 and 13 nmillion workers, moro than two=-thirds
of wvhom wers engaged in manuractuving.7 .

The next nationsl control of Wages wog during Yorld Ver
1i,ywhan the Presidont ereoated tho Nstlonsl ¥Wer Labor Board
to counteract ¢ trond.of rising prices and rising wages. For
811 practical purpoges this Board funotioned en‘tha theory
of conmpulgory arbitration. In the case of nonwcompllance with
the Poard's decision, the government could selze g plant and
forece 1ts emplcyeﬁ to aacepﬁ the terms of the awards The
Prepident falled to develop & method to enforco the Roard's
daclaion on labor.

¥hen strikes increased duping the early part of the war,
Gangraeg passed the Var Labor ﬁlap@tea Act in 1643« The Aot
called for a 30-day cooling off perlod and the taking of a
strike vote supervised by the government before s strike
could be called. It prohibited the incitement or the encour-

ecenont to strike on governmeni=operated plants or mines.

TFainadd, . and Gordon, L., Govornmnont and the Ame
can Economy, W.W. Horton & Co., Hew York, 154l, p« 186.
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Employers could recover damagos from unions for lossea suf=-
fored through strikes called in violation of this Act. In
roality, the Act merely lsgalizaa strikes by providing B
legal procedure before the-walkout.g

The WL3 had.no control over wege raises granted volun-
tardly by employers. This soon gave riss to an inflatlon
trend, since nmany enployers would pay preniun wages to gét
- workers. On Octe 2, 1942, Congress passed the Stabilization
'Aut, which gave the President the right to stabili.e prices,
wares and salarien that affooctod the cost of 1living. This
atablillizdtion war to bg bagoed on the leﬁéla which existod on
;Eagtambar 15, 1642+« Thie moasure was tho first to prohiblt
‘the voluntary wagé 1ncreaseé. The Preaident issued such an
, agﬁar»whieh statsd that no incrogses cf decrcoses in wage
rates zhould theroafter be made without the approvael of the
tatlionnl War Labor Boards Tho Bbard was to n£llow only such
ineroases as were "necossary $0 corract maladjustnents or
1naqua21tiea or to aid in the effective prosccution of the
wer."?

Those apots perfornsd a valusbles service in ths penoral

aﬁetz, H.W., Jocobstelin, M., A Hational Labor Qo%iag,
The Brookingse Institute, ¥oshinglton, D.C., 1947, D« 18.

?Exeeutive order #9250,



35

stebilization progran, in so far as they kept wages within
boundse TFricos would hove gotten furthur out of control
without the control of wagee, Shortly efter V-J Day, the
¥ar Labor Board was abolished and the wage Stabilization
Board was created to tale its place. This Board was gross—
1y inefficient and ineffective. A1l wage controls ware

completoly 1ifted on Novembor 9, 1946.



CHAPTER 6
SOCIAL SECURITY

For many dacadas.it has beon recognized that whlle
nociety has beneflted from industrieliem, 1t has been in-
clined to disregard the securlity of workers‘and tholir fame
1lies. At common law, an employor dlscarded an injursd en=
ployee as an econsmlic liability, not beling required to ae=~ '
sume any financial responaibilizy for the conseguences of
industrial accidents. To some extent, however, 1t has at
. lagt boen docided to have socliety accept responsibillity for
such cesualties, instead of leaving the injured workers and
their famlllses to bear these logscs unaided.

In 1935, the federal government pagsed thaVSoeial Se=
curity Act which 1naugufated 2 system of workmen'e compenw~
gation acts, dosigned to place tho burden of these unavolds
able hezards on industry &s an overhead operating cost.
This falls indirectly on the public in the shape of "Bidden
taxes" reflected in slipghtly increased prices of commoditlies.
This 1ns§rance idea of soclelizing risks which individusl
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workers and tholir famllles were not in a financiel position
%o adminiater has been greatly oxtended under modern sgocial
security laws to include unemployment compensstion and pen~
siong apgainet improvidencs in old age.

Hunerous bills were introduced in stato legislatures
for ths purpose of providing public unemnloynont insurance
in the years precaeding the enactment of the federal Zoclel
Security Act. Mogt state leplslatures apparently agresd
thet the necessary costs of such insurance would prove an
unreasonable burden on employers who wers forced to Compete
with those whose statos had no such leglslation, causing ine
dustries to leave or refuse to locate in cortain taxed
‘atatos.

The solution proposed for the probleaz of old age in
the recommendations of the Commlitee on Teonomle Soeclety,
and embodisd in the Soclal Security Act includes both insur-
ance and asslstance. As the long~torm solution, the Act
ocreates o program of federal old-age insurence for those
workere who are aotuslly employed. fg a short-term solution
for current problems, the Act sete up e progran of federsl
grante to states to help them give finsncial seslistence to
neody perscna already 65 years of age. Bach typa of program
complinents the other; nelther ocan be Judged by iteclf slone,
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NHevertheless the system 1s not a unified, intograted attack
on 0l4d age problems. Because of s pecullar structure of the
U. B« Governmont, and booause msapistance in the form of pen=~
sions was already a state fucntion in 1935, a rather shafp
differentintion betweon the two was mgﬁe. The program oone
colves of old age insurnnce as the first line of defence and
of 0ld age asaistance as tho second line of defonca.l
Insurance benefits are to bo sllowod ag a matter of
right, based on past contributionsy assistance is to be -
granted only on proof of need, after passing the so-called
"means test", Insursnce ig adninigtored by the federal gove
ernment. But the federal'govgrnment has no meané of diatri-'
buting ths funds collected for unemploymont bonefits; the
only wéy of providing such beneflts is by means of state
systems of unemployment insurance. In thoge states provide
ing a system of unemployment insurance financed by a pay~
roll tax on employers snd meeting standards spaoifled by the
Act, employers nay deduct payments into the gtate funds from
the fedoral payroll taxe In other words, the only way In
whlch & state can socure the henefits to bs derived from
the funds eolloetible under the federal tax is by enactment

loarkor, J.8., Social Security Regorves, American
Councll on Public Affairs, Vashington, D.C., 1242, pe B
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of a atate unemployment insurance system neeting the require-
ments established by the Soolal Security Act. ¥hen such proe-
vision ie made, .90 per cent of the foderal tax may be saved
to the stato direotly, and, in sddition, the federasl govérn»
ment will provide funde for administration of tho state un=~
enployment coxnpenantion programe. |

The effectiveness of the Aot 1n encouraging state unems
ployment insuéance logislation may bo gathered from the fact
that by August, 1937, all the astates, the District of Colume
bla, Puerto Rico, and Hawall héﬁ enacted laws and secured
approvel of thelr nrogrems from the Social Security Board.
The coverace thus afforded extends to eome 21,000,000 en~ “-
ployeaa;2 )

Taxes bagan with the calender year of 1937, at the rate
of 1% each for employces and employers, on inconss and paye
rolls resvectively. To oase the ﬁuréen of this new tax, the
schedule waze gradusted by three-year perlods, and was plane
ned to resch the maximum sontribution of 37 casch for employ=-
sos and omployers in 1549, twolve yosrs after the first paye
monts The increage was fixed at § of 1% 2t the close of each

3 year period. The permzanent contribution rate wase wltinetoe

22663?; Tale, Zersonnel i rement. and Industrisl Bola-
tions, Prentice-Hall, inc., New York, De 607 o



1y to be a totsl of 67 of payrolls in tho covered industries.
Beneflie were payable under the original Act to persons ‘
repgohing 65 yeers of age and rotiring from resular~employ~
ments Tho maximun monthly annuity payable was {85, the minie
mum was 210. The benefit formula ndopted called for a pay~'
ment of & of 17 of the first 53060 of total wage earned;
1/12 of 1% of the wages sbove £3000 end bolow £45,000§ and
1/24 of 1% of the wogos above £45,000, This formula welghte
ed tho-actual benefits heavily in favor of low-pnid workers,
and those with only a few years of service to tholr crodit.”

BEarkar, Je%e, Soclel Securliy Reeerve?, Amorican Coune
cil on Fublic Affairs, washingion, D.Ce, 1942, pe 1lle




PART II  RESTRICIIVE LEGISLATION

CHAPTER 1

INTRODUCTION

The bolisf that overy person had a2 natural right to .
diapoee of his property and labor as he pleesed, free from
the dictates of othera, had been chemploned by managenent
for yesrs. Thle meant that emplcyers had the ripght to buy
their labor in the chaapest markets and that esch indivie
dual was entitled to sell his labor on vhotever terms he saw
fit, Tut in the latter part of the nineteenth century big
business bagan to grow; people began to fear the gigentic
commeroial entorprises with whom 1t was getilng inoreasingly
hard to bargein individually. So it was that labor unions
vegan to spring up end grow, for workers realized that they
must band together to bargain collectively. The attltude of
the nation begsn to change from outright disapproval to du-

blous acceptantco.
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Even the courts bocome more tolerant. Here in Amerilca,
the eourts followsd the English notion that unions were orlia-
inal and tried to discard them during the flrat half of tho
ninetgonth century. The uniona hed little fresdomi thelir
lecders were constantly subjected to clvil action for daife
pges. In the latter part of the century, the courts began
to acoept unionism as an ostablished soclial lnstitution and
practically stopped regarding its barzelning activities as
restraints of trade.

The period between 1890 and 1532 wae characterized by
the growth of the modern labor union and 2lso the last struge-
gles of the maneagement groups 4o suppress unilon activitles |
through 1itigation 1n cur courts. Tﬁey tried to sgbolish the
labor injunction but felled until 1933 when the Norris-La=-
Guardia anti-injunction bill was passed.

Durling the next few years, leglslation, undreaned of a
doende or two esrlier, was passed. The KIRA, with lts work
spresding policles; the KLRA, which pided employess 1ln mew
surinz indevendent orgsnizations, free fron employsr intere
ference, for collective bargainingi the FLOA, which estab-
1ished a minimum wage and a maximum hour week; are good ox«
amples. The NLRA end the FLIA wors noth uphold by the Su-
preme Court in the teeth of long ostablished constitutionsl
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doctrine to the contrary. Soclal Scourity loglsletion was
adopted by Congress to insure workers egainst unemployment
and old ego« The cxo.sprang into belng with o pragraﬁ for
the unionization of nmillione of workers previcusly conaié@ré
ed not gractiaably crganizable.

Blg business, maes productlén. and the aesembly iline
have brought to the fore some of our most able leaderevln.
the flold of labor an& spurred the expansion of labor un=
ions. Clashes between unions and management and betwé@n |
unions themselves make eantrcll;ng legislotion both deazrf
able and necessarys

¥ith ¥orld Yay II came gmerganey leginlation for proe
moting labor relations and colledtive bargaining. Ve then
witnesssd the most astounding feats of préduction ever stag-
ad, made poselble by the extraordinary eo-ogerﬁtlon of man=
agenent, and labor during these yearé and by their determine
ation to see the job through to the end. The War Labor
Board conducted a program of collective bargsining ln such
a way that thé wheels of industry kept at an exceptionally
high level of produstion with relatively 1little inflatlon
ensuing. Thenh came peace, followed by a new and bliter
atruggle between management and labor, fanned by the stored

up grievances of the wars



Restrictions, imposed during the war to control labor
troubles, have been taken off. Too much water has gone une
dor the bridge for us to go back to the prowar deays and plok
up where wo left off. The break that the war has made 1n the
normel development of our laws,’haa afforded sn occaslon for
us to recapitulate cur achievements in the labor legislatlion
of the paat and to ponder mistekes with an eye to ﬁrnfiting
from them in the futuée;

The noed for on integretod national labor polley, ofe
ficleontly administered and anfarcéa, nas boon emphasized by
the digorder of exlstlng lebor laws and the resulting disaf-
fection in Americen publle opinibn. Hisinformed v1ewpcintair
or, more generally, hostile attitudes toward aéme act of
1abor unions, have sometimes lsd to the enactment of hasty
labor leglalations A wise consideration of the papt will
give us o better uﬁderstanﬁing of the futurs, for we realige
that the ensulng years will bring new things, new problems,

'anﬁ ney lewe in this £ield,



CHAPTER II
THE BHERMAH ANTI-TRUST ACT

The gist of the Sherman Act aprears in ite first two
gections: Section 1. "Every contract, combindtion in the
fora of truet or otherwise, or conaspiracy, in the reatraint
of trade or commerce mmon: the several states, or with fore ,
eigh nations, is hereby declarsd to be illegal. Ivery per-
son who £hall meke any such contrectd or engage in any such |
conmbination or conaplirecy, shall be deemed gullty of a nlge
AemoBnOPess+"  Section 2. "Every person who shall monopow
lize, or sttompt to monopolize, or conbine with any other perw
son or porsons, to monopolize any part of the trade or oone
aeraee among the several astates, or with forsaign nations,
shall be deemed guilty of 2 ni5domMOANOT.ses”

| The federal courts are glven 3uriadlctian to anforage
this act, and the attorney general is empowered to inltlate
nri&inal prosecutions or %o secure injunctive rellef agalnest

violatidnsc All persons injured by violations of others are



allowed to maintain oivil suits for troble dameges against
those who violated tho terms of the act.

In the latter zart of tho nineteenth century, business
men began to merge, foralng hugh corporations and holding
companies. The public ectuslly became afraid that big buge
iness would soon have too much control over the manufactur-
ing end marketing of consumer goods of all kinds. In re-
sponse to popular demand, thé Sherman Antli-trust Aclt was
passed in 1890 to ocurb the expanalon of blg buaineaa into
monopolies. The people thought that competltion was the an=
gwer to all of the queetiona of salety.

Although the Shorman Aat\ie simply stated, 1t hzs given'
rise to one of the most heate& controversles of modermn tlmes.
pid Congress intend to include the actlivities of organized
isbor in the scope of the Sherman Act? Unfortunctely the
phrase, "...in restraint of trade or commerce. s’y 18 not
too clenr and gives much latitude to the desoretlion of the
courts. If the purpose of the Act werse £§ bring baeck the
old prineiples of classleal oconomics, that is, & spirit of
free onterprice bétwaen nanagenent and labar, then it might
conceivably be used against the activities of unicns ss
restraints of trade. Yot maﬁy'peoplé‘reascned“that Congress

marel?“wantea to put a ourt on the expansion of big buslness
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into monopolies. Even today, years after the Supreme Court
sottled the issue, the questlon still ls debated.

For the first elghteen yeara.af the Act, the Suprene
Court considered only business conbinetions as possible of-
fenders under its termas Then in 1908,'1t dscidod that Cone
greas did intend to have the Aot apply to organize labor.
This was 1n the famoue declsion of the celebrated Danbury
ﬁattgga case. the first case to involve the Sherman Act and
labor.l |

4 natlonal unlon organizaticn wes tryihg to unionize
all of the hat workers in the 80 or go large hat plants in
the country. fost of the manufacturers had allowed the une
lons to organize their plants. The few that remnined unune
lonized offersd the others and the unlon serlous embarass=-
ment, through compatition besged on lowver labor stsndards and
lower wages. Loowe, a manufacturer'ffom'baﬁbury,Ccnn.,'haa
succensfully resisted the local unlen's atteupis to unionize
his plants The natlional unlon thoen laposed a natlon-wide
gsecondary boycoti on Loeme’s‘hats{ requiring thelr menbers
t0 refuse to buy his hats or deal wlih merchants who scold

them. Immedintely, most of Loowe's out-ol-siato trade ceased

l10eve v. Lawlor, 208 U.S. 274 (1908)e



wvhioh resulted in large logeas to hia companys He brought
suit apgainst the membership of tho union for triple damages
and sacured a Judrezent of over s halfexillion dollars.

Loewe showed that the offect of tho union's boyoott
was to directly Interfere with two kinds of interstate trade,
the Influx of orders 1§to the stato and the shipment of new
hats out of the stats. !r Justice Holmos, who delivered the
m$jor1ty opinion, sald that slthough the union may not have
intended to influsnce prices, the clreulation of such a ban
wag not legal undor the Sherman Acte This deciéion wes a
cloar showing thet the federal courts hed jurisdiction over
the sult and that the arplleatlon of the Shernen Act was
proper since Congress was enp&wermd to ennct such a messure
under the commorce clause of the federsel constltutlone

Three years later, the Supreme Court held that & na-
tion~wide boycott conducted throuch the American rFederation
of leboy against the Buck St¢ove and Renge Company was in
violation of the Sherman Act, snd forbasde the cfficers of
the A.F.L. %o spesk or write anything in furtherance of the
boyosott.®

These two daclisions neant that even pesceful pursuase

géompers ve Duck Stove & Range C0a, 221 UdSe 418 (1911).
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sion and peaceful assenbly were 11legal if they reeulted in
curtailment of trade and danege to the business standing.
Orgenlzed labor took these declsions to mean that any union
activity might be interpreted as 1llegal restraint of intere
state trade and undertook a vigorous campalgn to have the
Sherman Act modified to the exclusion of labor unions. 3am
Gompers, who led the fight, and othor labor leaders thaught
that the Clayton Act, pasged in 1914, was Congress' answor
t6 their petitions.

In gctual practice, thé Clayton Act 414 not‘exempt
labor from the provisions of the Sherman Act and the most
important provisions of the Act were construed by the Oourte‘
as having =made no change in tﬁa low as previcusly interorote
ede 7This was revealed in a2 number of Supreme Court decisions
in the 1920's.” |

In 1922, wilde publielity wss plven to the Corconado caso.t
The United ine Vorkers of Amerlca were belng prossed by un-
ionized operators to go out and orgenize competing non-union

mina#; Disbtrict 21 of the MMA atrack and closed a Coronado

3fetersan, Florence, Surver of Labor ‘iconomies, Harper
& Brothers, ilew York, 1947, P. S De 502,

4Un1ted :iine Workers of Amorice v. Coronsdo Coal Co.,
259 U.S. 344, (1922).



Coal Co« mines in doing so they burned tipples and coal cars,
dynanited tho mine, and behgved ouiragaously in general, to
the great losa of the companys The aine owners night have
brought sult for damagos in the state couris, as the strikers
had behaved in a highly 3llogel feshion. However they pre-
forred to sue for triple damapes under the Sherman Act
Bgalnst Diotrict 21 of the UMWA snd egainst the natlonal
ﬁnian 1tself, aesigning as the viclation of the Act the stope-
pag® of thome shipmente of cosl which would have boen made

to other states had the uine not been prevented by the strike
fron contlinuing operations.

The court wes askod to construe an interferonce with
the movemont of goode in interstate commerce as a *rostralnt
of trade of commeorce" within tho meanling of the Act. Now the
court was on tho apot. If it recognized the company's theory
to be valld, then it was established oneo and for all the
fedoral governament's power and willingneas to cancel out
most of the iaportant gains organized labor hed nsde during
the preceding centurye. By 1522, most of the sipnigloant unite
of industry in this country wore producing for natlonsl nerke
ots, Bo 1T the court hold thle stovpage of commerce to be a
violation of the Shorman Act, then in the name of that Act 1t

would be declaring elmost ell strikes and other union eelfe
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help bargnining devices unlawful. If a atrike of any kind,
for ﬁny purpbse, wore held %o be in restraint of trado, sim~
ply bocause 1t ohut dowm A unit of industry and thus kept
its prodﬁcta from énterlngvinterstate narkets, then in tﬁa
nane of that Act the unions established tﬁroughout American
industry were finlished as far as afféctiva barzalning act-
ivitlen were concerned.

Chief Justice Taft remlized that the Supreme Court
gould not do a thiﬁg~cf thie sort. In his opinion he sald
that the union had shown only sn indirect restraint of trade,
not the kind éiract raatraint whilch would constltute & vio-
latlon of the Act. He éaasaqed that the mining of coal wes
of purely locnl congern and wag not interstate commerce,
ghowing tha* the unlon's interforence was confined to pro-
_ﬁucticn and 4did not touch on marketing or dishrlbutlon. He
fmpiled thet the court did not oven hove Jurisdlction to
pass on the nmerits of the case rorardless of what 1t night
believe Congress had meent to prevent by the Acts He said
thet thip case differed from the Danbury Hotters Case in
thnt the notion apainst Loews was a dirasct attack on Intere
state ebmmarce, wherens the nining of coal wes not 1ntep~
state comzerce. This dscision made 1t clear that the Sherman

Act could not be used to sitop gstrikos, even when they intere
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ferred with or "indirectly" restrained interstate commerce.
In recent cames the Supreme Court has ruled that labor
unione are subject to the Sherman Act but has drastically
rastrictea the apvlication of tho Act so far as union acii-
vities are concerned. In the courts declslon in the Apex
eaes,B it recognized that all combinations of workers nocese
sarily reatralin competition since thoy curtain competition
among employoes and tend to elinminate wece dlfferences. Bub
they are not thereby unlawfule. HNelther are atrikes vwhich
obstruct the shipment of goods roross state lines in viola-
tion a% the Sherman Aot, even though they result in violonce
and destruction of proverty. This 1o punichable under the
e@&t&déhd locnl crinminal lawé but not under the Sherman Act.
The court ruled-further thet the only type of interferonce
with interstate commerce which 1s unlawful under the Sherman
Aot io the suppression of compotlitlon by monopolizing a sup=-
ply of goods, contreiling its price, or diacriminating ol 28
tween purchasers, or in other words, interference with trade
in a commerclal senge whers there 1s an mctual or intended

or direct offect upon prices and price compatitian.“

3Apax Hoslery Coe. Ve Loador, 310 U.S. 469 (1940).
QPStaraon, Florence, Qps Clts P 139
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Also 1in the Hutcheson case.s the Supreme Court held
thet activities vhioh are not enjoinable under the Glayton
Act and the Norria.LaCuardle Act are not subjoct to the Sheore
man Aet. The court held in tho recent Brewery fight, that
peaceful pleckotling and boyootting cammot be enjoined or prow
aecuted, oven though the lmmediste issue is a jurlsdlcetional
dispute in which the ewployer is not directly involved, the
court stated: "ess.hother trade union conduct constitutes a
violation of the Cheorman Act 1s to be diterained only by
roading the Sherman Act and Section 20 of the Clayton Act,
and the ﬁerriewLaGuaraia Act ms 2 hermonizing text of outlawe
ry of lebor conduct....So long as a union acts in 1ts sgolf
interest and does not comb&né with non=labor croups, the lie
elit end the_iliioit {under Sectlon 20 of iho Clayton Aect)
are not to be dletinguished by any Judgsmont regarding the
wisdom or unwladom, the rlghtnesa or wWrongness, tho solfishe
ness or unsaifiahnass of the end of which the particuiar

union activlities are the means.”

5

6Internatiuaa1 Eroth&rh&a& of ?é&mstere vs Internoe
tional Union of United Yorkers, 312 U.8. 219 (1041).

tnited States v. lutchoson, 311 UsS.wew, (1941)



CHAPTER 3
THE CLAYTON ACT

About 1880, a ralilrond ran into finangiel difficulties
and went into recelvership. The court appointed a receiver
whoge duty it was to manage the piopefty in & prudent and
profitable way in order to protect the interests of the in-
veostors. Tﬁa=ra11road amployees.thraataned to strike for a
vage increase. The receiver complalned to the court, for
vhon he was acting, that the gropoaéd strike endangered the
property entrusted to him. He asked for an injunction
againet the strikers pending tho necessary litlgntion. The
court promptly issued the order against tho strikers, who
1gnored 1t. Uhen this happened, the court immediatoly jail-
8d the leaders and ss many moro of the sirikers as wers now
ceapary 4o break the strike, and held them for contenptla.
The strike was ended in a matter of hours 1natead/af wooks
and months required in sotlons of law., This proved to be g
control of Iabof'disputeq that really worked. The courts
rapidly took it over, and by 1890, made it a welleeatablish~
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ed American institution.

Puring the five yeara after the Danbury Hattors' Deocle
slon, the federal courts wera exercising sweeping controls
over unlons under the Sherman Antitrust Act and socmed to be
ualing the injJunciion too freely againat organized labor. -
Heavy pressure was brought by the lesders of labor to cupre
tall the powers of courts over union sctivitiss. In 1514,
this wns culminated in the Clayton Act, passed by Congross
to increase the effectiveness of antitrust pollicy and to
liharata labor from some of th» reastrictlions of the injunce.
tion and antitruat lesgislatlon. ,

Although Congress had no idea of wholly exempting labor
union ectivities from tho ambit of antitruct laws, 1t dia
gerve up sone grandiose wagﬁe‘which helpad to amellorate the
unions. Tho most important sections of tho act are Sections
"6 ohd 20. Section 6, which atates the position of organigzed
labor under the Sherman Act, rzads as followa:

That the labor of a human 18 not a commodlity or article
of commerce. Hothing contained in the antitrust laws shall
be construed to ferbdld the exlsgtence and operation of labor,
agriculturel, or horticultural organlzations, instltuted for
the purposes of mutusl help, and not having canital stock or
conducted for profit, or to forbid or restrain individunl
members of such organizaticns from lewfully cerrving cut the
logitimnte objects thereof} nor shall such organizations, or
the members thereof, bde held eor construed to bo illepgal come

binatlions or conspiraclos in restraint of trade under theo
antitrust laws.



This provision may appear on a cnsual rending to relleve
the nﬁlona of the restriotions of the Sherman Act. Aotually
it changed nothing for them and 1t might o8 well not have
baen passed. Desplte what the labor leaders optimistically
tried to read into the Act, tho Supreme Court sald that Sege-
tlon 6 stated nothing that wes not already concedod to bo
true. Such words as "lawfully” and "1egitlmata“ of fectively
emasculated the Aot of any real maaiaing. In thoe Duplex éaae.l
the Supreme Court readlly sdmitted ﬁﬁat the lsbor of a humnen
being was not an article of commerce, and implied, "So whatl®
The court recognized tﬁat uni&ns were not an offenae undor
the Sherman Act any more than were countless manufacturing
concearns, as long as thoy operated lawiully unéer the Act and
carried out theoir legltimate oblecta. But the nachinists
union's efforts to got printing oconpanies not to buy Duplox
rresses was illegal bocause threpts had been used and the
gim was to injure the camyanj;

Section 20, rostriocted in application through 1ite nare
row definitiona of both parties and the substance of dipe
putes, sufrﬁundad labor 1ﬁ5unctiona with the following ro-

gtrictionas

lnuplex Printing Pross COs v. Deoring, 254 U.S. 349
(1921)s - .
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That no restrsining order or injunction shall be grant-
ed by any court of the United States, or a judge or the jude
gos thereof, in any case betwoen an enmployor and employeos,
s »+0r botwoen persons employed snd porgons seeklng employ-
ment, involving, or growing out of a dlespute concerning terme
or conditlons of employment, unless necessery to provent ire
~ reoparable injury to property, or to a property right, of the

party naking the applicationee.. _

Thia SGQtioﬁ, which was to regulate tho granting of ine
junetions, was poorly wordedj even & cursory study will
prove thise Congress tells the federal courts that they
ghall not issue restraining orders and injunctions "in any
cage botwesn an employer and employees, or between eaployers
and euployees, or betweon employeos, or between perasons eme-
ployed and persons seeking employmente.es” Fron a 1ayman‘é
point of view, what 1s "any cnso botwoen an eaployer and enws
ployeas”? It does not say ”hia"kemplayeea. Does it momn an
employer and people who aro eémployed, regardless of where
they are eaployed or by whom? Are people on strike or plce
keting to bo considered as employees? Yhy did Congress ine
clude the phrage "betwesn enployers and employoes” after it
hod montloned the vpreceding phrase? And what 1s the slgnifi~
cance of the phrase "batween porsone employed and peraons
meeking employment"? It is eaeslly seon that this section of
the Clayton Aot is not soc clear, in fact 1t has boen clted

as the most ambliguous act ever‘written.a

2Gragory, Charles 0., Labor and the Law, W.W. Norton &
Coe Incs, Now York, 1946, pe 250



There is little doubt in many minds that Congreoss dee
11befﬁtsly made this esctlion ambiguous, with the surface
appoarance of gning quite far, Mt nevertheless using ro-
striotive words llke "employee™ i close Juxtaposition with
the word "employer" and oraftily inserting words like "lawe
ful” and “"peacoful™, eo that labor would think that they -
haed acchieved something substantial. Evidonce supporting
this bellef was found in some of the Congressicnal commite
teé reports on thils sactian.3 |

The Aclt daeclares thet no injunotion shall prohibit
the union in their "legitinste objects" and that peaceful
plcketing whothor done "singly or in concort" is logal. Yet
in the Truax case, the gourt held that mase pickoting was
unlawful because it constituted intimidetion end violated
the constitutional guarantees of libsriy and prcperty.4

Other sections concarnzng labor limited the duration
of temporary restraining orders, forbade prelininary injunce
tions without notice to the opposite party, gave private
parties the ripght to seek injunctions, required the posting
of sdequate bonds by applicants for injunctions, outlawed

SZbida; P»s 221«
&Truax Ve Corrigen, 257 UsSe 312 (1921).
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"hlanket"” injunoctions and provided for a trial by jury for
porsong accussd of violating injunctions b& acts indictable
a8 criminal offenced. |

_ Union leaders wero gulck 4o claim a sweedping victory.
As F. 0f L, prosident, Sam Gompors, hatled this law as the
"Yagna Carta' of labor. Yot ths court decisions have negate
ed the supposed significance and have done no more than to -
offirm what the law had veon for a long time, that labor une
ione are not in themselves unlavwfuls? The Act morely set
forth the best practice to be followed. In consequence the
antitrust laws retained thelr effectlivenessz cs ohstacles to
unionization. The United Mine VWorkers attompted to protect
union standards spainst competition from Southern non-union
mines by having them organized but in the Second Coromado
Coal Case, the Supreme Court slated:

"The mere veduction in the supply of an article to be
ghipped In interstnte commerce by the 1llotrl or tortious
provention of its amnufacture op production ia ordlnarily
an Indirect and romots ohstruastlon to that commerce. But
when the intent of those unlawlully preventing the manufece
turs oy production is shown to be to restrain or control the
supply entering and moving in interstate commerce, or the

price of 1t in interstate marvketg, thelr gotion is a diract
violation of the Antitrust Act.lt

Satephens v. Ohlo State Telephone Co., 240 Feds 759

5Gnranaéa Corl Coe v« Unlted ilne Ebrkérs of Anoriaa,
268 U.S. 295 (1925)e. ;



Two years later, this decision wes reinforced by a so-
ven to two decision of the Suprome Court enjoining the
Journeynen Stone Cuttors' Ascoclation from refusing to hene
dle stone out by the leading non-union Indlana limestone come
paniea.7 The conclusion reached hore was that the Clayton
Act was not intended to leogalize the socondary boycott, ale
though lebor fought vainly %o prove otherwiso,

Cage after case the courts reolterated tholir interpro-
tation of the Clayton Act as a more reostotement of prowoxs
isting law. Labor leaders increnssd the pressure for fure
ther and more effeotive attacks on ihe labor injunciicn. In
1928, both ?artiaa included aﬁtikinjnnction plenks in thelr
nlatforms, but the Republleans were 1853 wholehearted in
their condemnation. S0 At was that no gains wepre made untll
the imzinence of anothey presidentiael campalimm paved the way
for Senator Horris agd Represontative LaCusrdle of Hew York

to effect passage of an anti-injunction bill in 1932.

Thedford Cut Stone Co. Ve Journsyman Stons Cutters'
Assoclatlion, 274 U.8. 373 47 Supe Ct. 522 (1927).



CHAPTER &
THE NORRISeLA CUARDIA ACT
(FEDERAL ANTI-INJUNCTION LAW)

From about 1820 to 1932, the injunction wrzcked havoe
¥ith the union's golf-help progran. It wna usged altagepher
too froquently end in some ossoa, unequitably. Issues in
litigntion arising out of trzde dlsputos are relsted for the
wost part on facts 3But in the equity courts, issues of fact
are tried by o single judge, sitting without a jJury. Cherges
of violatlng ean 1n3unctién ware often heard on affidavite
only, without the oprortunity of confronting or erosg~oxam=
ining witnesses. Ien found gulilty of conlompt were commite
ted in the Judge's discretlon, without either a statutory
11mlt upon the lengih of the imprisonment, or tho opportun-
ity of effective roview on appenl, or the rizht to relecase
on ball pending posalble revisory vroceedings. The affeot
of the procesding upon the individual was substanidlally the
same as 1f he had been successfully prosecuted for a crime;

but he was denied, in tho course of tho equity procea&inga.



thosge rights which by the Constitution are commonly zuarane
tesd to persons charged with a orime.

A single judge often usurped the function not only of
the Jury but of the police departmenty also in prescrlb;ng
the conditions under which strikes were permissible and how
they might be carried out, hé usurped the powers of the lo-
glslature; he often abridged‘the sonstitutional rights of
individunls to free gpeecch, to & freo press and to penceful
aaaemhly;l Temporary injunctions often granted without hoar-
ing labor'sa side of ths case froquently had tho effectlcf
parnlyzing the efforts of the organizers nttenpting to une
ionize & nlant or conduct a succeseful stride. Hesireining
ordaers were esnaclally effentive in restricting the use of
pleketing. \

- The totnl memborship of unlions had deelined to lesgs
than 3,500,000 in 1929, and was reduced another helf mile
lion during the ensuing d@pr@asion.a In the midst of these
reversals, Congress opened the way for substantinl protece

tion and sctusl ensouragenent of union organlization with

loruex v Corrigan, 257 U.S. 312 (1921 )+ Justicc Sran=
dels set forth these nrincliples in the dlssenting opinions

g?etarson, florence, Amerlcan Lsbor lnlons, Harper &
Brotherg, liew York, 1945, p. 224



its vassage of the Norris-LaCusrdia Act in 1932. Section
2 of the Act states the public policy toward the workers'
right to self-organization snd ocollective bergaining:

"Whersas under prevalling economic conditions, devole
oped with the ald of governnentasl suthority for owners of
property to organige in the corporate and other forms of
ownorahlp amasoclation, tho individusl unorganized worker
is helploes to exercisge actusl liberty of contract and to
_protoct his froedom of labor, and thereby to obtaln accop=

table tarms end conditlons of employment, wherefore, though
ho should bo froe to decline to agsoclate with hils fellows,
it is necessary that he have full freedom of essoclatlion,
gelf~organization, and designation of representatives of
hils own chosing, %0 negotinte the terms and conditions of
his exmployment, and that he shnll be free fron the intorw
farence, restraint, or coerclion of employers of lobor, or
thelr agents, In the deelgnetlon of such representatives
or in self-organization or in other concerted cctlivities
for the purpose of collective barpgeining, or other mutusl
aid or protectionsses”

Congress states here 1lte coneeption of the situation, that
labor 1s the underdog and 1§ unable through self-help alone
40 achieve concerted action suocessfully and to wrest from
the employers proper wages or falr labor conditionse. Under
this declared policy, the federel courts have explicitly
exempted labor unions from the overation of anti-truat laws.
In Section & of the FRorrls-LnCuardla Act, cohgrass Bays?
"Ho court of the United Stetes shall have jurisdiction to
issue any restraining order or tewporary or permanent ine
junction in any case involving or growlng out of any labor

- disputBeees” Thereafter the Act set forth many activitiss
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ageinst vhich temporary or permanent restraining orders
could not be issued. Congress did not, as it hnd done in
1914, nake the conduct listed lawful for all purposes, bub
made 1t only non~enjolnable. iany think thot this wos dew
1liverats, since the real evil to be 1laild by the act was the
abuge of Jjudiecial equity power relating to injunctions.

There were other specific provisions of the Aect. It
made unenforceabls in the foederal courts what wes commonly
referred to by labor as the "yollow dog voniresot”. This was
& contract by whieh an applicant for & Job was required to
withdyew hig monbership in an outside unian and to apree
not to Aoin puch union during the ternm of the employment
contract, The use of such contracts wes violently opposed
by labor as being sn infringement of a constitutional right,
but the courts generally upheld the contrsocts until they
woro outlawed by the Acbs

The NHorris-Laluardia Act speciflos thot no union ofe
ficer ehall be hold reeponsible for acts committed during
a lebor dispute unless there is olear proof he authorlzed
such act. Sectlon 8 says that no injunctive relief shall
be granted to any complelnant who has falled to comply with
any obligntion inposed by law or who hag feiled to nake

every reasonanble effort to settle the dlspute. The Act |
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provides for trial by jJury of any person charged with cone
tempt of court in a case arlising under the act except con~
tempts committed in ond noegar the presonce of the court.

The net effect of the Act woa to establish the coercive
tochniques of labor unions on & nar with those of business
assoclations ot common lawe. It croated a lsisssezefalre con-
dition for organized lsbor's economlc self-holp activities,
on both collective bargnining and organizational angles, by
requiring the courts in thelr injunctivewlasulng capacity
to keop hands off such activitles undér preseribed clrcqw«
stances. It 1s not what the Aet does for labor but what‘it
pormits labor to do for itself without Judicial interfere
ences The unions were free‘to promote their own economioc
interests without fear of the injunction as long as they
kept within the restrictions of the Act.

As far as the federal courts wors concerned, this Act
gave a green light to labor organizations in natlonewide
ecampalsns for the closed shop in individusl units whers &
unlon was already estsblished and for unionizing all units
throughout &n entire industiry, the so-called "univeraal
elosed shop”. in 1933, union membarship totaled aboub
3,000,000 Due to this Act and subsequent legislation,
unlon membership multiplied in the next flfteen years to
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reach an estimated total of 15,000,000.

Carofully drefted as it wes, the new statute still
noedad sympathotlic judieclal interpretation 4f its yurposaa‘
were to be fulfilleds In a few eerly decisions, the cQﬁrte
tried to limit ite soope through an unwarranted narrow doe-
finition of the term "labor dlapute” but on the whole the
courts hove recognized the purvose of Cangross and havelunﬁ
dergone a complete change of atiitude end practioe.3 The
Suprene Court udheld the'constitutionaiity of the Aot 1n'a
3«2 declsglion of g Hllwaukee nent nmarket diapute.4 Also in
other coges, the court hss affiraed s bread interpretation
of the scope of the actis

This was not done until after the Suprene Court haa»
taken cormizanes of theo change in public opinion which had
cecurred under the New Deal. Aleo thesq declisions nmay hﬁ#ﬂ
been influenced & bit by Praesident Noosevelt's thread to

inoresse the rersonnel of the court or es it was commonly

3Fa1naod, 4o 8nd Gordon, L., Jovernnent snd the Snoprle
gon Leonony, W.W. Norton &4 Coe., Hew York, 1941, Ds 162,

SLauf v. D.0s Shirmsp & Co., 303 U.Se 323 (1938),

~ 5§aw Yegro Alllance v. Sanitary Grocery (oe., 303 U.S.
552 (1938).
Fur Yorkers Yaolon, Local # 72 ve Fur Vorkers Union
# 21238, U.S. Court of Apneals for the District of Columw
bia (1939). 105 ¥ed.(24) l.
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ealled, "Pack the court policy"s Dospite the rosson, there
wag a decided changs in the attituﬁsvof the court in 1936
and 1537.°

The Norrle-LaGuardia Aot hes, for the most part, sate
isfied the major poition of lhbor grievances ageplinst the
injunction. It was the initial act by Conpgress in a series
of such acts designed to glve labor & New Deal. "

5In 1936, the Supreme Court declared unconstitutional
the lgbor nrovision of the Natlonnl Coal Conseorvatiicn Act,
and the Hew York Stute minimum woge law. In 1937, the court
declaroed constitutional the N.L.R.A., the Sooial Security
Acet and the ¥ashington State mininum wame law for womon,
vhich was similer Ho the Hew York law.



CHAPTRR §
THE NATIONAL INTUSTRIAL RECOVERY ACT

The economy shattering depression which begnn in 1929 .
gave the American public a realization of the nesd for new
and nodern laws applicablé to industriel relations. The
.fight to sell merchandise in a highly coapetitive end dew-
clining market 19& to & ravid reduction in priaea.’followad
byva cutting of wnros. In 1931,‘thls gonerel broakdown of
wage rates, tagether with an 1hnfeaéing emount gf induge
trial houework and swestshop evils, stimulated offorts to
remedy the situatlon. Organiged labor eppenled to Congress
to enact a law restricting work to thirty hours a week.
Thelr idea was besleally & sinple one,-t0o sprond the avalle
able work without & reduction in paye Thie was the first
time in the history of theo Amerlean Fedoratlon of Labor that
1t had colled on the federsl governuent for leglslation cone
cerning wnges and hourss

Ceongresg failed to enact such a law but the roal need

for a "{loor" under wapges stimulated renewed efforte in this
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directicne. / Tho Roosevelt Administration was developing en
entirely new progrem for general rocoverys The Nntlonal Ine-
dustrial Recovery Act, vpassged in June, 1933, contelined the
banic provislons of thls programe The NIRA wae only one
rhage in éhe New Deal propran vhich affected banking, the
monsy standard, stock markets, ald to distressed businssses,
agriculture, public works, eocirl mocurity, otce.e The Act
was described by Proslident Roosevelt, when he signed 1i, as
"the mosti laporisnt and farereschine leglslation over enacted
by the Anmericen Congrees.”

The HIRA wae an eneygency mepcure. UYnenploymont reachad
stagsering flpurese In the face of overwhelning deflatione
ary forcee, organlzed labor wag power 2ss. In the near-pan=
ic condition of the Spring of 1933, considerable prossure
was being brought on the governaent to slleviste the altuse
tione Congress pacgasd this Act ap o chorteterm nenguro,
ainee 1t wes 1isited to two years duraticn. Congress said
that itz constitutional Justification rested In the state
of emergencys The hoste and confusion of energency, and the
need for immediate action contributed grectly to the admine
1atrative nistekeos which linmited the renl pgood accommlished
by the Acte

with the FIRA, Congress appropriated huge sums for pue



blic works. This, with a relee in wages and worlk spreading
policlen, was supposed to 1ncrease purchasing nower thereby
inorsasing consumer's denand auong the masses of populatlion.
¥ith comnetition relaxed by trade asssociatlons and price
fixing, the preasurs applled bj organized labor would force
8 groater psrt of the national incowe onto the hands of worke
ingmen. Once thls proocess began opsrating, it"wouldibe cone
tinuous. The huge sums for public works and large subsidlies
for agriculture wers to tnke up the lmmedlate sloack 1n our
econony and start the ball rolling or, as it was c¢alled then,
"nrime the pump.”

The HI%A was rendared palatadble to industry by permlie
ting firas to organizedtrads assoclations wlth powers whieh,
undor normal eonditions, would be prosacuted by the Justice
Tepartuent as violations of the Antl-trust sct. The labor
unlons were won over by thoe inocluslon into the sct of séetioﬁ
7 {a), which established a federal labor pollcy for interw
state businoas. Decause of iis imvortance to thls Act and
to futurs labor lerisletion, Seotion 7 (a) 1s quoted here in
fulls

Lvery code of falr compatitlon, agreement, and license,
aanroved, prescribed, or issusd under this title shall cone
tain the following conditions: (1) That enployces chall have
the right to organize and bargaln collectively through ree-

pregsentatives of thelir own choosing, and shsll be free from
the interference, resirain%, or cooroclon of employers of



labor, or thelr agonts, in the designation of such repro-
sentativeg or in self-organization or in other concerted
activities for the purpose of collestive bargaining or other
mutual aid or protectiony (2) that no employee and no one
secking emnloyment ghall be required as a condition of eme
ployment to join any company union or to refrain from Joine
ing, orzenizing, or asaleting a labor organization of his
own choosings and (3) that employera shall comply with the
maximum hours of labor, minimum rates of pay, and other cone
diﬁioni of omployment, approved or prescribed by the Prese
ident. .
| The Act provides that each industry ectablish codes bf
fair comnotition which wore to include minimum working stane
dards, prohibition of child labor, maximim houra,a increased
vages, and Section 7 (a)s The codes were writter, for the
most part, by trade assoclations hut laboyr won glven an ade
vigory position and ghe extent of 1ts influence voried with
the industry. Each trade assoolation had the rosponsibllity
of writing the code whioh set the prices, rates of production,
ninimun wegos, 60tcs, of 1ts industrys when written, the code
become the low of the entire iIndustry. It wee easentislly an
experiment in industriel self government subjlected to n small
gnount of gcvernmentai supervision.

The President had to apnrove each code. He eoxanlned

1 43 sint. 198d

2 «ho meximum wae ususlly 40 hours, though in some
ecages 1t was below 40, 2.8+ the men's clothing and bltue-
ninous coal Industries,



each one to ese that it followed the true policy of tho Act,
was not deslgned to promote monopolies or to suppross small
busiﬁasa. He had the richt to modify cods provisions in ar;
der to protect consuuers, competitors, employess, or public -
1nteraét. All codes, liocensing requlrements, and agreemania
were? to be exeapted from the antitrunt laws for the two year
duration of the sAct. Tach code was to prescribs wapes,
houra; and vorking conditions as aporovad by the Frealdent.
Codas were to he fixed by collechive harcalning wherever
possible, but otherwlse presecribad by the prasldeont at his-
ovn dlsecretion; he had the power to cancel or modify the
codes ot any-time. If en industry falled to subnlt a code,
the president had the power to inposo one after due notlce
and & hesring. ?héra weg no court procedure sot-up to force
the commliance to tho ternms of the code bul thoss induatries
which dld adhere to the Tair coupetition codes wer: nllowed
to display the algn of a "Blue Esgle”. Therever the publice
gaw this sim, 1t Imow the indusiry was conforming to the
MINA volicies. Thua public opinion was the chlef whip to
keep the industries in line,

These mininum requirements of the Godas,3 woreo not what

B“be point at which wsges, hours, and conditlons bocame
Tewoating 1nbor" was undefined, but it was understood that
ozoh code wes $o contnin a nminimunm degree of vrotection or a
"ricor', z polint beiow which they could not felle



labor had hoped for, however it reasoned that with Section
7 (&) gueranteeing the right to organize, it could secure
organization and by collective vargaining attain further
gaiﬁag

Aftor the passage of the NIRA, union activity grew
tremendously. The urge to prganize was fostered by the
workers themselves rather than by unlon leadére; Yorkers,
realizing the advantages in collective bergaining and the
true meaning of the guarantse in Section 7 (a) hastened to
"foin up". “any employers diverted this intorest ln unlone
1em inspired by law by cresting company dominated unioﬁs,
vhose menberghip ﬁaé limited to‘peraans émployaa by tﬁa one
enployere

Rather than oreating industrial peace ag was tho intent
of the lew, the first year of the ﬁIRA produced & startling
effect,—tho number of strikes in 1933 were double those of
1932, For the first time in ten yeéra, thers wore more than
200 new strikes esch month, snd for the flrst time since
1922 thero vers mors than a million workers 1nvolved in
" strikes throughout ihe yesr.® Tho majority of the strikes

were for union recognition and for inoreased wages.

&ﬁetereon, Florence, Americen Labor Unions, Harper &
Brothers Co,, ilew York, 1945, p.216.
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Various labbr boards were ereated by the exeeutive
ordor of the Presidont for the purpose of trying to solve
the labor troubles. The Automobile Labor Board,,the Hatione
al Stesl Labor Board, and the Textlle Labor Board were threo
of the best kmown of thoss boards., Latsr the Presldont creo-
ated o temporary National Labor Poard of seven moanbers with
Senator Yagner as the chairman. Congress then paased Joint
Resolution 44 for the purpose of moking the provisions of
Sectlon 7 (&) work more smoothlys On July 9, 1934, thie
Act organized a three-man board whiech continued 1ts work
until ‘ay 27, 1935, when the IINA was declsred unconstitus
tlonals” This board appointed reglonel boards and developed
prinecliples and policies. It was abeited by a {foure, and la=-
ter a ssven-man, Jatlonal Industrlial Tecoveory Board, wlth
two meunbers identiflied with labor, two wlith businees, one
with consumers, and two without speciml interests.

These boards hed the unplessant task of foraulating ell
administrative'pelieies to confora to tho nature of the Acb.
Also they had to settle disputes between indusiries not fully
cartelized which could not agree on the provisiona of a code.
Thore were interaminsble amounts of psper work, red tape, ade

nministrative duties that hopelescly entangled the beoard, wlth

S500tt, Wede ot 8ls, ODs Cite, De406e
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the rosult that during the crucial early days of code making,
the code puthorities were left almost wholly to their own dow
vices. _ _
In 211, thore were 579 codesn, with 187 supplements, and
249 pmendments approved under the Act befors the Supreme
Court doclarad it 1llepale Added to thsso codos were 72
general administrative orders and 16,172 individusl ordsrs
emending, interpreting and modifyling the codes and affoct-
ing thelr administration.®

woes adainistrative difficulties.

It 1s ennll wonder that there

¥hen the Seventy-fourth Congreas sssembled aarly_inlj
1535, 1t had to doclde whother to let the UINA dlo 2 natural
death or to revive it for tvo more yearsa. Tresident Roosow-
volt sdvocnted a two yeanr extensioni he sald, "...the fundge
mental purposes and principles of the Act are sound. To abane
don them is unthinkable....It would spell the roturn of in-
dustrial and labor chaose." Soversl bills wore introduced to
modify, extend, or kill the HIRA but thege wero cut short on
uay 25, 1935, by a sweeping deoislion of the Supreme Court in

the Schechter Ca&e»7 In & uneminous égaiaion, it declared

6Andr®ws, John A., Administredive Laber Leglislation,
Harpor & Brothers Co., Hew York, 19356, Pe 150.

Tschechter vs Unitoed States, 295 U.S. 495 (1935)e



76

ths NIRA unconstitutlonal on threoe seoparate pointas: (1) It
involved an unconsotitutional delegation by Congress of ite
leglelative power, in thet it falled to establish definite
standards to govern industries in drawing up thelir codes end
the President in anproving theom; (2) it dapriveé persons of
their llberty snd proparty without duo process of lew, thus
viclating tho Fifth Anendument to the constitutlon, end (3)
At regulatod transactions which lay bsyond Congress' power
ovor Interstabe commerce.8

Chief Justice Hughos, wrltlng the unanminous opinlon,
stated thet tho stziue could not bz Justlfledas an emergency
measure, --"Extrascrdinary conditions do not creante or ene
large constitutional pPowsr..ssthe recuperative efforts of ihe
federal govornsont must bo mdde in a manner conaistéﬁﬁ with
the authority granted by the Constitutione %o are of the
opinlion that the attemnt throﬁgh the provislons of tho code
to fix the hours and wages oi eaployees of defondanta in‘
thelr intrastete business was not a valid exorcise of federe
al poworss.” |

There woro peveral dofeots quite apparent st the tlne

the Aét was invallidated. First, the code provisions were

8§aushanbuah, Carl ond Stein, Zmanuel, Lnbor Csees snd
tatoriala, F.l. Crofin & Co., Hew York, 1947, D .



@afoctive in feiling to confor rights upon eggrieved pri-
vate partios. The courts had held that private porsons o
grieved through violation of cede provisions were romedi-
1éas because the act falled to contein provisiéns for en=
forecement by any but public agoncies. Second; the labor
relations policy hed no proper place in buslnoss code pro-
eodures it should be fitted instead into an independent
sotting. Third, the practice of permitting anpsal fron
prolininary orders and deterainations delayed finol doter-
mlnatidns unduly, 8.8+, the holdlng of electioneg could be
held up by 1itigatlon.

The NITA dl4 achleve a merked roductiorn in child laber,
a'diminption'of swoatshop labor condltlons, encoursgement to
indspendent labor orgenizetion, snd some olimination of
c;eariy undeslrable commcréial practices. ﬁow&v&r these
yesults could have been achiévaﬁ with far less offort and
far less olaborate sdainistrative machlnery. Yot 1t must be
romembered that this wns a teuporary measure, born of nearw
penic condlitions, ralsed on adminlastrative redtape, and dlod
of unconstitutionelity.

Although the Blue Eagle was dead, in dylng it gave

a -
“Teller, Ludwig, A Labor Policy for Ansrica, Daker,
Voorhle & Co., Hew York, 1945, pe 35



5

birth to an act which embodied moet of the gaine made by
organized labor,. Tho National Labor Rela.tioné Act wns on=
acted only six weeks after tho Schechtor decision. This
law not only contained s modifiocatiocn of Section 7 (a) of
the NIRA but also new features designed to strengthen the
labor provislon of that law.



CHAPTER 6
THE NATIONAL LABOR RELATIONS ACT

The NIRA caused an important change to take place in
tho sttitude of tho union leaders. For a helf century they
had relied on thelr own melf~hely but aftoer such a douone
stration, thoy were oconvinced that fedoral intervention
could be bonefliclal to organized labor. ¥Yhon the NIRA wae
declerod unconstitutional, orgenized labor immsdiatoly
gought the enactment of a law which not only embodled Sec~
tion 7 {a) but which also contained new feptures 4ecsigned
to strengthen tho labor provislon of that law. This was
: aeh&évad in the enanctment on July 5, 1935, of the HNational
Lebor Relations Act, commonly referred to as the UWagner Act.

The National Labor Rolations Act, viowed in the perspece
tive of U.S. history, is merely the culmination of a long
sorios of laws designed to improve the ststus of lavor. From
the 1868 lew Hampshire statute to 1limit the hours of work to
ten a day, up through the "brick and teer gas” ctages of la-

bor relations of the Clayton Act, the NorrigeLaGusrdia Aat,
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to Sectlion 7 (a) of tho HIRA, the antecedents of the Wagner
Agt represzent a2 continuing attenpt on the part of the hovern~
ment to rectify by political means the imbalanco and inequity
in the eccnomic system. VYVhon the HIRA was found to be uncone
stitutional, public onpinion was strong to insure the rightas
of collective bargaining to the workers. So it was that only
8ix woeoke after the end of the NIRA, the VLRA was passed.

The KLTA plodged the govarnnent to help enmvloyees te
gecure independent organization. The Norrls~LaCuardia Act
had only removed the judieisl restricticns on unions self-
help programe Until the HLRA, the government regarded union
organizational campoigns as economic strugsles beiwesn unlons
and smployers, with practically no holds bYarred, except for
the rules of the anti-trust laws. Under the ILRA, Congross
virtually orderad eaployers #o stop resisting the spread of |
unioniesm, t1lling them that the rights of free organizatlon

must be preoserved. Thie vas an epochemaking step, especlally
| sinee the WLRA plaoced no restrictions on the freedom of une
iona to axerﬂiaa econonlc pressurs egainet thelr own nenbers,
if they saw fit to do so. Some employers thought 1t was
quite dad undor the Torris-lLaGuerdia Aot} at lepat they were
1eft free to fight it out with the unlons, exchanging blow

for blow in tho oconomic struggle and often winning. Now
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howeyer, they had no dofenco against what many of them still
regard as a menace to our natlonal economy.

Congress found this strife over organizationsl activie
‘ties of unlons caused so much harm to the national oconomy
that tho best way to secure relief was to lot empiéyees or-
ganize as thoy saw £1t, espoclally since the fruits of ore
'ganization, collective bargaining by strong unions, was goce
fally desirable for the common good. Forvthia raaadn Con=
. gress incorporated tho importent Section 7 (a) of the NIRA
with but little chenge. Section 7 of the FLRA declaréd:l

‘Employees shall ﬁave tho right to salf-organization,
to form, join, or aseist labor organizaticne, to bargain
collectively through representatives of thelr owm choosing,
and to engage in concertoed activitles, for the purpose of
collective bargaining or othor mutual ald or protootion.

' This provision tonded to summarize guite olearlj what
Congress had been driving at in 1ts statement of public
policye. iHext in Seotion 8, comes tho backbone of tﬁe Act,
in so far as it is desipgned tc prevent employors from ine
terfering with the desire of employees to organlze. Thlse
Section says that it shell be an unfalr labor practive for
an employor:

. {1) to interfore with, restraln, or coercevémployaea

lone firat six sections of the Aot sets forth the
pollicy snd definlitlons.
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in the exercise of the rights guaranteed in Section T.

(2) To dominato or interfere with the formation or
adninistration of any labor organization or contribute
financlal or other support to 1it.

This provision was to prevent the formation of company un=-
lons, and to insure absolute indeponce of exployes ropro=-.
sentation in real collective bargaining. Subdivision 3 of
this Section makes 1t an unfelr labor practice for an om= .
pléyer "pby disorimination in regerd to hire or tenue of
'emplcyment or any term or condition of employnent to ene
éou&age or discournce membershivp in any lebor orpenization.”
This subgectlon was deéignad to nrevent enployers from ro=-
fusing to rotaein in employment if already hired, any appli-
cant for a job or prosently employsd worker bocause of hia
existing =embership in any uhicn or his deslre to Joln one,
or boczuse of his refussl to joln eny perileudar union ap=-
proved by the employor. It wos slso almel squarely at the
antiunlon or "yellow dog® éontract. Put it d4id contain one
akcegtion ﬁo this, very necessary for union epvroval of the
measure as a whole, pormitting an exployer, uno had entered
into a closed shop agreezent with a union duly ropresenting
his enployecs, to require membership in such unlons of eny
applicants for jobs, or of elrveady hirsd euployocoes, wWho 1w
fused to joln the unlon when the agreeucnt was nade. Employ-

ers who entered into the so-called "union shop" contract
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with a unlon had more latitude than before.<

Subdivision (4) makes 1t an unfalr lsbor practice for
an employeé, "To discharge or otherwise discriminate against
an employee because he had flled charpges or given testimony
- uhder thie Act." This insured immunity from disorimlnatory
troatnent %o employees who invoked the proviasions of the Aot
against employers or who assosted fellow employres of o une
lon in doing tho same thing. It was broad enouzh not only
to prevent the discharge of an employee for such conduet but
also to provent the imposition on him of petiy revenge such
as domotions, layoifs, assignuents to undecsirable work and
donial of pronotion.

The lest subdivision, (5), of Sectlon 8, mskes it an
unfeir laboy prectice for an eaployer “to refuse to bargein
collectlvely with the representatives of his enployeecs, éulyt
gelected with regord to other divisions of the Act.” The
lenruagze here seoang clear bubt this important neasurs has
glven rise to much controversy. It was not mosnt L0 coupel
en eaployer to enter into an agresnent with a union but in-
tended {o compel an smployor mersly to meet and negotiante

with the renressentatives of hls exployoos. Congross asparente

25 "union ghop'' contract is one which pernits the hire
ing of non=union men but compels the employer to fire thenm
aftor a stated time unless thoy Join the unlon.



1y bolloved that when tho partlos got thet far, thoy usually
come out with en understanding ané resume rclatlions on a
more or loss raticnal baslo.-

7he HLRA was provided with very oelaborate machinery for
1ts edminlistratlive and enforcement activities. This consist-
ed of the Hational Labor Relations Board which was composed
of threa men at firet but was later raised to Tive men. This
bonrd had el1 of the assistants such an agency misht need,
including counsel, field examiners, investigators, hearing
counsel officers, review ofilcers, attorneys, and regionel
offices with simiiar types of cosistants in thom. This led
to sherp cttacks {rom the anti-bursaucrats bui actually such
adninistrative boards were not much different in their operw
ation frox agenclec like the Interstate Commerce Comalasion
‘and tho Fedoeral irade cgmmisgion~ | |

‘The loglslation is supposed to establlish standerds of
a general nature in & statute oreating and empovering an ad-
ninistrative board, leaving dilscretion to tae bozard in apply-
ing these standards to actual cnses arleing under the Act.
The board axecules the legislature's genersl will in & multi-

tudae of narticular instences, far too nussrous for the courts

37he vost of the Aot is daken up by explanations snd
edninistrative progedure.



to handle directly.

The one big job of the board is to seo ithat omployers
rofrein from the unfair labor practioces dzscribted 1n'the
Aats Tho intervention machinery is usurlly put in motlon
by one or more employees in a plant, who ¢lein to be the
viotims of unfalr labor practices, or by a union eithor eeoke
ing or elready having bargeining rights in a plant end come
plaining of the offences on itas own bohalf or for individusl
or collective employees in the plant.

The firsd tﬁing the board doos in coéplaint TAB08 arlge
ing under Seotlon 8 of the Act, 1s to doterminoe whethor or
not the employer charzed with vioclation is conccrned with
intergtate commerae.4 If the egonts think that it 1s not
sufficlontly concerned to sustain the board's jurisdiction
before a court, then no complaint issues. However when tha'
board belioves it has jJjurisdiction, end 1its preolininary ine
veatigation indicates a violation of thls Goction by the eme
ployer, the board presses charges agalnst him in complaint

'4TheAat govers only intevstate conmerce since Congress
gan enzct only measures pursusnt to ths vowers accorded 1t
by the Conatitution. ¥hon 1t passed the ULFA, 1t acted under
the conmerce clzuce of the fonstituilon in an attemnpt to roe-
gulate commerce and free it from the troublesome elfects of
organizational sirikes. The Supreme Court concluded that ene
ployern come undsr the Aot only when they are "substantially”
concerned wiih intoratsts commorce lsaving the definltlon
gonowhat hanginge.



proceedings. The. trial examiners have a hearing and rocord
aXl of the fnots ascertalnable for the board's edification.
The eomployer has a chance to confront witnegses testifylng
ozalnst hinm gnd to offer evidence of his owme. AL these hear-
ings,the strict rules of evidence provailing in ordinary law
courts do nobt apply, although the Supreme Court requires the
board to rest its findings and orders on substantial ovi-
dence. Yot the court allowe thoe board conslderable loowny

in drawing inforences from heresy, eelf-serving testimony
and gather circumstantiszl evidence, the test boinz whether or
not there is any evidence whith could reasonsbly be construs~
ed to support the board's conclusion.

. A staff of roview agents goes carefully over the trial
exiziners' reports and presents tho edlted reaords, with
proposed rulings to the board for finsl sotlone If the em- |
ployer requesis 1%, the buaré'allows arcuments before 1tself.
To 81d in this decislon, the present practice is to supply
the employer with e copy of the proposed rulinzs before the
board's final order is entered. |

The bosrd cannot enforce the orders. IIL the emnloyers
vafuse to obey them,; the federal Circult Court of Lppesls
nhae to do the actual enforoing. At firat the board claimed
complete diacrationary‘autharity to effectuate the policles
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of the Act, sublect to no judicial check as long as 1t
granted only those remedles contemplated by Conrress. 3Sut
the Supreme Court held otherwise in the famous Fansteel
case,s when 1t refused to enforce the board's order to re=
inatate certalin striking employecos,

However the board has rathor extensive powers in ig-
suing ordors against employers who have violated Section £
of the HLRA. Its most obvlous recourse is the "cease and
desist® order, requiring the employer to abandon practices
in violation of Section 8 of the sect. Sectlion 10 {e),
which sots forth the complete powers o£ the woard, roads as
follows: "...sthen the board shall stateo its Tindings of
fact and shell issue end cause to be asorved on guch person
{(the employar) an order requiring such person to cease and
desgist from such unfalr lebor practice, end to t@ke such
affiraative action, 1ncluﬁiné reinstetonent of enployeos
with back pay, aé’wlll effectuato the policies of this Act.”

Aﬁf group of five mén on guch a toard is inovitably
bound to do gquestlonable thingse 7This 1§ especially true
vhen governed by such an act as the HL:A, which 1s so broad

in its general policy dlrectives and &0 meazer iIn its spe=

5Fan5teel voatellurglesl Corps ve No.LJR.B. 306 U.S.
250 (1939)w
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0lfic directives. If the bhoard interprets the Act too
broadly and pregses chapres too strietly, 1t must be re=-
callod that thoy are trying to do vhet Consress hns ordered
then %o Jdo, as thoy see it. Thoy ore trying to make praotl-
cal sense of gemeral lnstructione ordering them to guarantee
to employees autonomous organimatlon, ropreosentntives of
thelr own choosing, and good falth collective hargaining;
They are under constant fire and prescure from both groupse.

The KLRA was for tho exclusive benefit of labors The
Aot imposss no restrictions or obligations on labors There
18 no such thing ea en unfelr practice by labor within the
megning of the Act. Fo restriction ig imposed on the right
of l1shor to strike, picket, or boycoti. It lmposes no re-
sponeibility on unlons with respect to violations of con=-
tracts which havse besn entersd into as a result of the inter-
vention of the NLRB. The Ac£ sots up no raestrictions whatso=
ever on the internal organization of unions. Although the Act
18 4o encourcge and promote collsotlve bargalining the oblie -
gatlon to bergain collsctively ls not inpoced on labore

To get some conceptlon of the recson for the irmposition
of there restrictions and oblipratlons on the eaployer, one
must recall the pefind‘when the euzployer had the uprer hand

and labor was the underdoge. For years employers had used
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the law %0 thelr own advantage, often in an unfalyr mannere.
Their own prectices led the lecbor lspders to influence Cone
gress to write.into the law protection zageinst the Speclflé
practicos used by employers against uniona. This may account
for the pondulum of labor reletlions which swinss so far in
favor of management, yeobt, obeyinsg the lawe of nature and
pushed by public opinlon, swings back in faovor of the unions.
Hany of the good points of the RITA wers incorporated in
the FLRA, and many of the bad festures were corrected. Where-
as the NIRA locked adequats enforcement provisions, the NLRA
correctod this wealkness. The ITLTA can issue cerse snd de-
siegt orders ageinst enployerna charged with violatlon of Lts
erders and subject them to contempt proce~dings. Although
the labor provisions of the XIRA wore somellimes volumlnous,
they wer» not specific in difining actlons which were for- |
bildden. The Yagner Aot spelia cut in considerable detnll
and gives wide discreticnary powers to the board In inters
preting the unfalr laborkpraotices on the nart of an employer.
The NIRA apnlled Dﬁly to thoas industries vhich volune
tarily ndopted codes of.falr sonpetition or industries which
wors lioensed by tho Fresidont. 'ntil the KIRA the labor
soctions wore lsosoly adninistereds nmany Industries hed thelr

own labor boards. Until the Act was changed in 1534, there



was no co-ordination among the meny industry boarde. The
Wagnor Act has one central agenoy, the NLRE, which has ex-
clusive jurisdiction in the adalnistration of the Act snd
covers all industries substantislly engaged in interstate
cOmMarco.

The expreesod polley of the NLRA i1s based on two proe-
positionsy first, that tha uninterrupted operation of intere
state commerce would be furthersd by strongthening the bar-
gainingnpower of lsbori and second, that our natlional eco~
nomic welfare would be advanced snd enhanced by the in-
croased abllity of 1ab6r to gsecure & larger share of the
nationel income. The Act accoumplished both of those objec~
tives: it has successfully promoted unlonization and greetly
encouraged collective bargaining.

Immediately after V-J Day, union leaders began to con-
solidate thelr wartinme gains; they began to consider Job
socurity and the possibility of rising unemployment. The
unprecedented wave of strikes in 1546, snd the resulting
disruption of production eonvinced & large part of the popue~
lation that the secd the New Ponl had planted with ite
Seoctisn 7 {a) of the NIRA, and cultivated with the KLREA,
had grown into a tree of oversized proportlons. COngreaé,

representing an uninformed and divided public, sought to
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cut off and prune this tree to glve it a well balanoed con=
tour pleasing to all, by enaoting in 1947, the Labor lManagoe=
ment Relatlions Act, '"the most dotailed, the most comélex,
and the most comprebensive national labor legislation in ﬁho
history of the United States."d

Tha Act, probably better known as the Talt-Hartley Act,
was passed over the president's veto on June 23, 1947. 1t
ie ossontisl an amendment to the NLRA, 1.0., 1t keeps theA
goneral form end franework of the oripginel HLR4, but the
resultant law is z conplote revision of the HLLTA,

The stated policy of the Aot obeerves that 1ndustr1ai
peace can best be promoted if employers, employeea,vahd la~-
bor unions respect oach others' legitimato rights and Af
they recognize that the public intorest is paramount. The
Aot defines the regpoctive rights of thﬁ various partles and
sots up yrccedures for prevehtins, postponing, or settling
strikes which may endanger tho public interest, It will take
soae Line oy 211 concerned to realizoe the possibilities of
the Act. Tnployers have a reduction of liabilitles; they
ean racover damagss from unions. Unlons have no closed shop

possibilitliss and other geins have been deleted. The governe

6nche New Lebor Lav - Labor “anagenent Relations Act,
1947", Commerce Clsaring House, Inc., Washington, 1547, D= 1.
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ment will®* have the biggest enforcement job overtried, for
1% wlll have to prossecute not only eaployer unfalir labor
- practices dbut for the first time union unfalr labor prac-
tlcesn.

Neither nanagement nor unions will ¥mow completely
their rights until the law is tested in court. Organiged
labor, with 1ts 15 million nmembers exerting hesvy pressures,
may hopoe to repeal the law, 1in part or in tcto.'Unlons have
nade 1t quite plain that they willl fight the new law at
aveéy turn. This pfeeagéa a tunultous existence during the

firat fow years of the lawe.



S TIARY

vorld Var II had a treasndous lapect on ideas concerne
ing laboremsnagement relations. 4 chanpe that would have
taken many years in peacetlnme, was brought about in less
than fcur’yeara by the noecessity of wartlme production. Fuch
of this forced change has been held over for poacellme use.
Concerning our labor pollcy of today, there ls much discus-
sion and no little dissention. | |

Confronting our aocieiy are many basic concepls or goals
which have o direct bearing on the developnent of our nations
2l labor poliecy. uch of our industrial strife 13 not over
the desiradblllty of these goals but over the means of attaine
Ing them. Eonme of these concepts or gozls, 28 sect forth by
e etz snd Mre Jacobsteln in thelr bool, A lNational Labor
Polley, are:d

1. A progressively wider distribution of incomno.

12 vz, He and Jacobsteln, ., A Hatlonnl Labor Dolicy,
The Brookings Instltute, Yashington, D.C., 1947, DDe 50=5i,



A widor dilstribution of income is essentisl for the
continued economic growth of soclety ns a whole, bo=
cause tho ultimate ond, increased buyling power, 1s
entirely dependent on the expansiocn of production and
the corresponding expanslon of markets.

2. Keduced effort in productions 48 technologleal
Amprovenments are made, soclety should take the bene~
fits in a groater volume of goods and & greater timo
for leisurc.

3. Neward based on effort. Thils strictly against
union principles but novertholess, 1t 1s baslcally
gound. %hers each workor is naid for the work that
he really does, greater efflclency will rosult. FHor
ghonld wares be bzsed nrimarily on the worker's need
but his ability.

4. FuUll development of individual capacities. The
npnlication of the intelligonce of esch individuel
nmeans advancemeni both for the worker and for the en-
tire economy. Through the full developuent of the
tndividuals capacitles, socloty as a whole progresces
and the individual'e happiness and noterlal well
being are proanoted.

5. Right of assocletion. Each individual ghould
be guarantoed the right to forma asscclations to accon=
plieh common objectives, provided such associations
do not intsrfere with the anqual righte of others.

6. Avoldsnce of violence. There are 4wo reasons
why violence should be elimlnated: {a) Justlice, not
brute force, should be the rullng force in adjusting
differences. {b) ¥hen people use viclence to enforce
thoir desires, the safety of innocent third parties
may be endangereds

T» Free apeoch. Free expression and discussion isa
the only way in whlch error can be exposad, truth de-
veloped, and progreass furtherad. ‘

Thege beliefs and alinms aro fundazental princlploes which

should ever be considered 1in 1sborensnagenant relatlons. To
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attain thess, concesslons will have to be made on sll sldes,
the governmment, unions, and managenonte

From 1933 to 1940, the government sought to enadble em=~
ployses to socure a larger income from shorter hours of worke.
Since 1940, the prinary objective of the governtmental labor
policy hoe been the peaceful settlement of labor dlsputes.
In attainins both of theso objectivos, the govornuent has
tried o 1ngrease the bargalining power of the unlons by pro-
tecting tholr rights to free organizaticn. It is true that
the governtent sot a nlnimua wage and meximun hour level but
this was mostly to aid the unekilled vorkers, women snd chlle
dren. Jubt in aiding lsbor as a whole, the governzent be-
lleved its objectives could be best attoeined by stirengthen~-
ing labor's position and lotiing labor fight ite own batnlea
if collective bargaining falled.

By mucﬁ logielation and a multitude of sdmlnlstrative
activities and decisions, the government has taken the lead
in sghaping the course of Industrial relations. It has actu-
glly encoursged workers to organize aince a strong union
menmbershiy addes to the bargaining power of enployees. To
abet tnis policy, the NLESB has ruled that enything the em=
ployer does to dlscourage or influeonce workers in organle

zinz 1s 1llemal. Under this ruling 2 ninority union may



strike for recognition although another unicn has been reo-
cognlzed. If the employer bargainas with the minority union,
he 1a bresking the lawi he has no recourss.

In the opinion of tho wrlter, the following should be
carefully consldered:
(1) v¥here strikes aroc conducted sccording to the law and
no contraects are breached, they are a logal foram of concert-
od action. But when their ebject is to force omployers to
brenk the low, they should bs outlawed.
£)  Sympathy strikes {vhere one group, thoush it has no
grisvance with 1ts cwn employer, strikes to ald another
group) increase the pressure of the orlginal strlkers at
the expense of injuring an innocent third partye Slnce
this kind of action affects the pudblic as well as ilnnocent
third parties, 1t ahould,b? deelared unlowfules |
3} Jurisdictional atrikeé (where one of two unlons ia
striking in proiest of the distributlon of work) offer a
dilenme in which the employer in many cases 18 siynmled. It
ie an argumont strictly between the unlions end tho employer
con do 1ittle to 21d his position. This sort of sirlke should
be declarad illegels Unlons should be forced to settle thelr
differences without demaging the eaployere. An inter-union

committoe could be formed to decide on guch matiorse.



(4) Boycotts only spread the warfare to othor groups of
workers vho have nothing to galn for themselvesa and are
likely to lose many deys wagese Thoe resultant disruption
of production may injure the entirs nation. Since this
agction injures th;rd partios, 1t should be forbidden.

{5) .Plckoting, a;lan oxpreasion of oplinicn, is legal under
the FPirst Anendment of the Constitution. hore the objactiveq
sought and the means used are legal, plck:ting should bo pore
mitted; where innocent third partles are injured, »icketing
éhould be doclared unlawiful. Under present Federal lew, &
man’s business may be plcketed hy pérsons who do not work
for him, even though thers nay be no dlspule between himself
and his emnloyess. This action cannot be enjolned even
t@ough the employer euflfors great loss.

.(6) inione hove alwsys foared unenployment resuliing from
overproduction. Ae a rasult, unicns have tried to halt
technologlical changes, insisted on make=-work practices, and
1inmitod the ocutpul of workers. In reality, thare alvays
has been a gréat nead for zoods and services; 1T they were
availsble at low prices, the demand would increasge accord-
inglye. If unicns would etop such practices and reduce the

cost per unit, more would be sold theroby creating a demand
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for additionsl workers. Since this ils halting tho progress
of thg nation by kéeplng down tﬁe staﬁdarﬁ bf living, such
inerease-the~work methods should bﬁ»icrhiiénn'

{7) Collective bargaining should not be conducted on an
industry-wide basis. Ythen a collectlive agrooment arplies
to two or more omployers & breach of it by one of themxpro~’
vokes the workers to tske concerted petlon aceinst all of
thoms In such an Intograted economy as ours, 2z national
stoppage of production of one product nry tls un the pro-
dﬁction of many other producte czusing a grove rapercussion
on soclety. Thus it givos a nonopolistic positlion to labor
organizations.

{8} The government shouls continue to gusrentce the workors'
right to organize; since this ollminates the nec2ssity of
fighting to gain recognition. It should set ud laproved
medietion, conciliation, and arbvltratlon bvoerds, and other
facilitiesn 1nﬂan nll-out offort to sottle all aisputes
pascefullya. It might be advantegeous to abolish the present
Doard machinery and creote a new set-up incorporating ine
pravad.methodé. Tt is eortaln that if ths ~overnment 8UP~
talls the union’s activities, 1t must offer Incraesed ald |
in the sottlewent of lebor dlsputes.

{3) It should be tho duty of lsbor leaders, congreesnen,



and others to puhiiah the true facts, causes, s=nd reasons
of every law, case, sottlemﬁnt,.aﬁd agrecuent so that each
end every vorlkor con know the reason behind the ensulng
action. Today, ignorance on one slde or the othérnis a big
foctor in the breeéing of discontent-

(10) Education snd training are sbsolutely essential if
there 1s to be any great progreas in any flold. The govorne
mant should promote an sctive training program in the fleld
of labor leglslation: a nrogram to toeach men all sides of
the problems wilithout blas and to thoroushly lnvestigate all
noasible éoluticne. Many leadesrs in labor and nsnagemont
have come up'through the ranks of their oparticulsr Industry
and in some cases have falled to kesp an open nind concern=-
ing all sides to the oroblens.

The movernmend ahbuld_éo everytiing in 1its pover to
stop this vaclilation of power from one side to the others The
vendulun of labor relations is alweys ewinging. At tlnes 1t
travels quite slowly, then loosed by publlic opinion, 1t may
swing too quickly and too far. At times 1%t 1s sublected to
such tremendnﬁs forcon, that its swinging is erratioc, fol-

lowing no set course.
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