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GLOBAL CORPORATE REORGANIZATION/GLOBAL
CORPORATE GOVERNANCE: IMPERFECT
INFORMATION AND CREDIBLE COMMITMENT!

Bernhard Grossfeld?

“Can the island of Tobago pass a law to bind the rights of
the whole world?™

I. THE ISSUE

Global corporate reorganizations are no longer the subject of
overly zealous comparatists in corporate law and bankruptcy but an
issue of increasing practical importance.* The Swiss Air collapse and
the recent Enron debacle are examples of bankruptcy proceedings with
thousands of creditors “in locations around the globe.” They have
caused global ripple effects far beyond their “home states.”

A. Corporate Reorganizations

Reorganization proceedings under Chapter 11 of the United
States Bankruptcy Code are reserved for corporations trying to resur-
rect their business instead of auctioning off (liquidating) their assets to
the highest bidder under Chapter 7. Chapter 11 keeps the future

! 1 borrowed the latter part of the title from Paul E. Fischer & Philip C. Stocken,
Imperfect Communication and Credible Commitment, 39 J. oF Acct. Res. 119
(2001).

2 Professor of Law at the University of Muenster; Germany; LL.M. Yale 1963; Vis-
iting International Professor T. C. Williams School of Law, University of Rich-
mond, Fall 2001 & 2003.

® Lord Ellenborough, C. J., in: Buchanan v. Rucker. (1808) 9 East 192, 103 Eng.
Rep. 546, 547 ; Hannah L. Busbaum, Conflict of Economic Laws: From Sovereignty
to Substance, 42 Va. J. INT'L L. 931 (Summer 2002).

* See also VaneEssa FincH, CORPORATE INSOLVENCY Law (Cambridge Univ. Press
2001); Hannah L. Busbaum, Rethinking International Insolvency: The Neglected
Role of Choice-of-Law, Rules and Theory, 36 Stax. J. INT'L L. 23 (2000); Vanessa
Finch, Security, Insolvency and Risk: Who Pays the Price?, 62 Mob. L. Rev. 633
{1999); Richard Hynes, Optimal Bankruptcy in a Non-Optimal World, 44 B.C. L.
Rev. 1(2002); Lynn M. LoPucki, Cooperation in International Bankruptcy: A Post-
Universalist Approach, 84 CorNELL L. REv. 696 (1999) [hereinafter A Post-Univer-
salist Approach]; John Purcell, International Insolvency Law at the Crossroads, 13
AvstL. L. REv. 304 (2002); Ulrik Rammeskow Bang-Pedersen, Asset Distribution
in Transnational Insolvencies: Combining Predictability and Protection of Local
Interests, 73 Am. Bankr. L. J. 385 (1999).

5 See also Lykes Bros. S.S. Co. v. Hanseatic (In re Lykes Bros. $.S. Co.), 207 B.R.
282 (Bankr. M.D. Fla. 1997).

89
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open. Chapter 7 is the traditional — and now even more frequent —
route for dead-end corporations. This article will first focus on the
stellar rise of Delaware as a prominent place for these procedures.
Second, the tendency to defend discharges on a global level, as ex-
pressed by Hong Kong & Shanghai Banking Corp. v. Simon (In re Si-
mon).® We might find by putting the names “Delaware” and
“Discharge” together that we will turn a new page in the “book” on
“global corporate actors and global corporate governance.””

B. Corporate Governance

The term “corporate governance” is often used to define the
ongoing social control over corporations from their incorporation
through their life. As long as “bankruptcy” referred mainly to the lig-
uidation of firms it was not seen as a corporate governance issue. This
changed with the rise of reorganizations. Indeed, the correlation be-
tween corporate law and bankruptcy is no accident. Reorganization
law is an extension of corporate law, as it is a kind of “revitalizing” of
the otherwise moribund entity, it is similar to a “re-incorporation:” a
re-structuring for a new future.® This affects creditors, shareholders
and other stakeholders — a process distinctively corporate in nature®:
“[flor large firms, corporate bankruptcy looks a great deal like corpo-
rate law.”1°

Indeed, reorganization law is corporate law; it is federal corpo-
rate law and listing it under the name “bankruptcy” does not change
its character (consider Shakespeare’s “what’s in a name”). This is a full
circle back to the historical beginnings: corporate law can be under-
stood as a frontrunner of and a buffer for bankruptcy law. This
presents bankruptcy courts with conflict of law questions. The same
interest groups that influence choice of law in corporate law in general
(state of incorporation) will try to “color” reorganization proceedings
under chapter 11 of the United States Bankruptcy Code (venue state
for bankruptcy proceedings). Thus, it is a small wonder that the inter-
ests making Delaware the “queen” of U.S. corporate law also try to

6 153 F.3d 991 (9th Cir. 1998).

7 Cf. Bernhard Grossfeld, Loss of Distance: Global Corporate Actors and Global
Corporate Governance — Internet v. Geography, 34 INT'L Law. 963 (2000).

8 Lynn M. LoPucki & William C. Whitford, Corporate Governance in the Bank-
ruptcy Reorganizations of Large Publicly Held Companies, 141 U. Pa. L. REv. 669
(1993).

® David A. Skeel, Jr., An Evolutionary Theory of Corporate Law and Corporate
Bankruptcy, 51 Vanp. L. Rev. 1325 (1998).

10 David A. Skeel, Jr., Lockups and Delaware Venue in Corporate Law and Bank-
ruptcy, 68 U. Cin. L. REv. 1243, 1244 (2000).
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catch the more or less subtle Delaware “influence” upon
reorganizations!!.

II. DELAWARE
A. The Old Story'2

The position of Delaware in corporate law needs little discussion.
Delaware derives nearly twenty percent (20 %) of her state’s income
from franchise taxes and other corporate law fees. In addition, the cor-
porate harbor policy generates strong impulses for her economy as a
whole. Therefore, Delaware cannot afford to lose its corporate busi-
ness. Since Brandeis’ seminal dissent in Louis K. Ligget Co. v. Lee'3
and Cary’s famous Reflections upon Delaware,'* it has been discussed
whether Delaware stands for a “race to the bottom” or for a “race to the
top.”*®> Even today, both views are held with equal fervor. Lucian
Ayre Bebchuk and Allen Ferrell are rather skeptical,’® whereas Wil-
liam T. Allen hails The Pride and the Hope of Delaware Corporate

1 David A. Skeel, Jr.. Bankruptcy Judges and Bankruptcy Venue: Some Thoughts
on Delaware, 1 DEL. L. Rev. 1, 2-3 (1998) [hereinafter Bankruptcy Judges).

12 The idea of the race-to-the-bottom represents the “the old story.” See generally
Louis K. Ligget Co. v. Lee, 288 U.S. 517, 541-80 (1932) (Brandeis, J., dissenting)
(discussing the states’ need to protect public welfare from the practices of big
corporations through corporate taxation); Christopher Grandy, New Jersey
Corporate Chartermongering, 1875-1929, 49 J. Ecox. Hist. 677 (1989) (discussing
the rise and fall of New Jersey as chief “chartermonger” meaning the active
solicitation of corporate charters for the purpose of bolstering state revenue and its
replacement by Delaware).

13 988 U.S. at 541-80.

14 William L. Cary, Federalism and Corporate Law: Reflections Upon Delaware,
83 YaLE L. J. 663 (1974) (discussing how Delaware courts in effect perpetuated the
state’s management friendly corporations statutes, thus illustrating the “race-to-
the-bottom” theory). Contra Ehud Kamar, A Regulatory Competition Theory of In-
determinacy in Corporate Lauw, 98 CoLuy. L. REv. 1908 (1998) (proposing that the
“race” led by Delaware is based not on friendliness either management or share-
holders but on indeterminacy, thus skewing the market for corporate law); Ralph
K. Winter, Jr., State Law, Shareholder Protection, and the Theory of the Corpora-
tion, 6 J. LEcaL Stub. 251 (1977) (concluding that state corporate laws are indeed
shareholder friendly and that state regulation is, for the most part, preferable to
federal regulation, thus illustrating the “race-to-the-top” theory).

15 See RoBERTA RoMaNO, THE GENTUS OF AMERICAN CORPORATE Law (1993) (com-
paring and contrasting the different theories of William L. Cary and Ralph K.
Winter, Jr. on whether corporation law is a “race-to-the-bottom” or a “race-to-the-
top”).

16 [,ucian Ayre Bebchuk & Allen Ferrell, Federalism and Corporate Lau: The
Race to Protect Managers from Takeover, 99 Coruty. L. REv. 1168 (1999).
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Law.!” Robert Daines tells us that Delaware law increases stock mar-
ket prices'® - though, unfortunately, we do not know exactly whether
the market prices for securities reflect the intrinsic value of firms.
While the law and economics experts see the answer in market per-
formances, others criticize their reliance on the underlying concept of
efficiency® and question whether it is possible for markets to evaluate
corporate laws.2° There is no end to the debate in sight.?!

B. The New Story
1. Rise to the Top

Delaware’s position as a venue for reorganizations stems from
Bankruptcy Code § 1408, which allows debtors seeking debt relief to
file bankruptcy in the district of their domicile. “Domicile” has been
construed to mean the corporation’s “state of incorporation.”®? The
rule is highly controversial, as it provides management with an oppor-
tunity for forum shopping and may thus be unfair to creditors.?® As
many large firms are incorporated in Delaware, the state has suc-
ceeded New York as corporate America’s jurisdiction of choice for cor-
porate reorganizations.?*

17 William T. Allen, The Pride and the Hope of Delaware Corporate Law, 25 DEL.
J. Corp. L. 70, 71 (2000) (“It is certainly the nation’s and indeed the world’s lead-
ing organization law for large scale business enterprises.”).

18 Robert Daines, Does Delaware Law Improve Firm Value?, 62 J. Fin. Econ. 525
(2001).

19 E g. Chris William Sanchirico, Deconstructing the New Efficiency Rationale, 86
CornELL L. Rev. 1003 (2001) (criticizing the old concept of efficiency, supported by
the law-and-economics approach, explaining a “new efficiency rationale™).

20 E.g. Lucian Arye Bebchuk, Federalism and the Corporation: The Desirable Lim-
its on State Competition in Corporate Law, 105 Harv. L. REv. 1435 (1992);
Bebchuk & Ferrell, supra note 16, Lynn M. LoPucki, Can the Market Evaluate
Legal Regimes? A Response to Professor Rasmussen, Thomas and Skeel, 54 VAND.
L. Rev. 331 (2001) [hereinafter A Response].

2} See Marcel Kahan & Ehud Kamar, Price Discrimination in the Market for Cor-
porate Law, 86 CorneLL L. REv. 1105 (2001). Contra Leo E. Strine, Jr., Delaware’s
Corporation-Law System: Is Corporate America Buying an Exquisite Jewel or a
Diamond in the Rough? A Response to Kahan & Kamar’s “Price Discrimination in
the Market for Corporate Law,” 86 CorNELL L. REv. 1257 (2001).

22 David A. Skeel, Jr., Lockups and Delaware Venue in Corporate Law and Bank-
ruptcy, 68 U. CIn. L. Rev. 1243 (2000) thereinafter Lockups]; Robert K. Rasmussen
& Randall S. Thomas, Timing Matters: Promoting Forum Shopping by Insolvent
Corporations, 94 Nw. U. L. Rev. 1357 (2000).

2 In re Abacus Broad. Corp., 154 B.R 682, 686 (1993); MicHAEL J. CRAMES ET AL.,
THE FUNDAMENTALS OF BANKRUPTCY AND CORPORATE REORGANIZATION 88 (1998).
24 Theodore Eisenberg & Lynn M. LoPucki, Shopping for Judges: An Empirical
Analysis of Venue Choice in Large Chapter 11 Reorganizations, 84 CorNELL L.
Rev. 967, 983 (1999).
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The run to Delaware started in the early 1990s and today Dela-
ware can boast that it is now by far the most popular venue for reorga-
nizations. It is important to note, however, that corporations rarely
have their headquarters or assets there. So called “brass plate” head-
quarters make Delaware the "home country.” The “*home” and thereby
the venue can be easily achieved at any time by a "domestication” pro-
cedure under the auspices of the Revised Model Business Corporation
Act.?> Therefore, “large corporate debtors engage in rampant forum
shopping among bankruptcy courts in the United States.”?® Over 60%
of reorganizations of large public corporations are filed in Delaware
bankruptey court.’” Reorganization law has been largely “De-
lawarized,” not just as a matter of venue but also as a matter of
substance 28

2. Controversial Views

The two concepts of incorporation and reorganization thus op-
erate within an interrelated Delaware network. When incorporating
in Delaware the various shareholders join webs of interests that see
their advantage in Delaware and when seeking bankruptcy they join
webs that favor reorganization there. The connecting link over time is
the fact that in most cases the managers of the corporation, who re-
main in office as trustees, are rarely appointed.2® It is no surprise that
the old race to the bottom versus race to the top debate continues, this
time in regards to reorganizations. Robert K. Rasmussen, Randall S.
Thomas,?° and David A. Skeel, Jr.3! emphasize the speed, sophistica-
tion, and efficiency of Delaware. On the other side of the debate, Lynn
M. LoPucki and Sara D. Kalin condemn the “forum shopping” and crit-
icize the high re-filing rate (a practice that is not in line with Bank-
ruptcy Code § 1129(a)(11)),32 thus showing Delaware’s inefficiency in
bankruptcy reorganization.3® The authors complain that Delaware

%5 See Lyman P.Q. Johnson, Corporate and Business Lau, 35 U. Rich. L. REv. 499,
500 (2001).

26 See LoPucki, A Post-Universalist Approach, supra note 4, at 720.

2" Lynn M. LoPucki & Sara D. Kalin, The Failure of Public Company Bankrupt-
cies in Delaware and New York: Empirical Evidence of a “Race to the Bottom, 54
Vaxp. L. Rev. 231, 235 (2001).

28 Robert K. Rasmussen & Randall S. Thomas, Wither the Race? A Comment on
the Effects of the Delewarization of Corporate Reorganizations, 54 Vaxp. L. REv.
283 (2001).

2 LoPucki & Kalin, supra note 27, at 233.

30 Rasmussen & Thomas, supra note 28.

31 David A. Skeel, Jr., What's So Bad about Delaware?, 54 Vaxp. L. Rev. 309
(2001).

32 1,0Pucki & Kalin, supra note 27, at 244.

3 Id. at 347.
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courts are not making informed decisions, but rather conforming to
what the parties present.3* Some commentators grumble that the run
is not for bankruptcy courts, but for judges that might have “cultivated
too cozy a relationship with debtors” (“judge shopping”).?® Others indi-
cate their “displeasure with judges who might not be resistant to local
legal culture.”® Creditors worry that corporate insiders are position-
ing themselves for a final windfall. But even creditors are not beyond
suspicion, as their most powerful supporters are expected to maneuver
aggressively for control of the official creditor’s committee. But who is
most powerful before a Delaware court: foreign creditors or creditors
from abroad?

In the meantime, the choice of law discussion has gone beyond
Delaware. Some authors argue that a corporation should be able to
choose its preferred bankruptcy system in its corporate charter.3” The
charter choice would then bind creditors. Others prefer to include the
choice of bankruptcy venue in the lending agreement.?® David A.
Skeel, Jr. goes so far as to question whether firms should be forced to
bring any reorganization petition in their state of incorporation.3®

C. Qualifications

The parallels between incorporation and reorganization should
not be overstated as crucial differences remain. Bankruptcy is regu-
lated by federal law, rather than by state law, because the bankruptcy
courts are a part of the federal district courts.*® The judges therefore,
are not appointed by Delaware constituencies. It is, however, contro-
versial to the extent Delaware’s influence is diminished by federal in-
volvement. Bankruptcy courts often defer to the law of the state of
incorporation on such issues as fiduciary duties of management or big
shareholders and on matters concerning the internal affairs of the cor-
poration. It is even an open question whether federal intervention in
corporate affairs can avoid favoring Delaware.*! Skeel argues, “Corpo-
rate charter competition and Delaware’s corporate culture exert bene-

34 1d. at 259. But see In re Abacus Broad. Corp., 154 B.R 682, 686 (1993).

38 Skeel, Lockups, supra note 22 at 1274; cf. Eisenberg & LoPucki, supra note 24,
at 972.

36 1.oPucki, A Response, supra note 20, at 354.

37 Robert K. Rasmussen, A New Approach to Transnational Insolvencies, 19 MicH.
J. INT'L L. 1, 32 (1997).

38 Alan Schwartz, A Contract Theory Approach to Business Bankruptcy, 107 YALE
L. J. 1807 (1998).

39 Skeel, Lockups, supra note 22, at 1275.

40 28 U.S.C. § 651, 1334.

41 Lucian Arye Bebchuk & Allen Ferrel, Federal Intervention to Enhance Share-
holder Choice, 87 Va. L. Rev. 993 (2001); Stephen J. Choi & Andrew T. Guzman,
Choice and Federal Intervention in Corporate Law, 87 Va. L. REv. 961 (2001).



2004] GLOBAL CORPORATE REORGANIZATION 95

ficial influence on Delaware bankruptcey practice.”? Certainly, larger
corporations tend to choose courts that they believe to be favorable to
reorganizations.*®* But favorable to whom? If Delaware law was not
advantageous to managers, many suspect that they would not flock to
the state.

D. Proposal for Reform

Section 1408 of the Bankruptcy Code has come under fire as a
result of the turn to Delaware.** Opponents wish to amend the section
in order to eliminate the place of incorporation as a venue option.** In
1997, the National Bankruptcy Review Commission adopted such a
proposal,*® but so far that proposal has met with limited success.

III. UNDERLYING PREMISES
A. Procedure

The controversy over Delaware goes right into the heart of the
public policy reasons for reorganization under Chapter 11 of the Bank-
ruptcy Code. The fundamental philosophy underlying Chapter 11 is
highly favored by U.S. legal culture and tradition. That legal culture
and tradition is devoted to preserving the status quo and saving the
corporation, even at the cost of creditor interests.

Following a long practice in reorganization proceedings, the
debtor’s management stays in control of the going concern. This gives
leverage to the established management and to some extent to share-
holder and worker interests. Though the reorganization plan should
aim “to maximize value for the general benefit of all creditors,”*" the
debtor normally develops the plan for the reorganization. The debtor
has a period of exclusivity (roughly six months) that is often extended
by the court to give the debtor additional time to arrive at an agree-
ment. Typically, the plan provides for a reduction or elimination of
equity (often giving part or all of it to creditors or new investors), for
reduced debt (discharge) and delayed repayment. The bankruptcy
court will only confirm the plan for reorganization if there is a reason-
able likelihood that the plan’s promise will be fulfilled. There must be
a sound expectation that the payments will be made as provided and

42 Gkeel, Lockups, supra note 22, at 1270 n.96.

43 Lynn LoPucki & William Whiford, Venue Choice and Forum Shopping in the
Bankruptcy Reorganization of Large, Publicly Held Companies, 1991 Wis. L. Rev.
11 (1991).

* 28 U.S.C. § 1408.

% Crames. supra note 23.

16 Skeel, Bankruptcy Judges, supra note 11.

4T Lvkes Bros. S.S. Co. v. Hanseatic (In re Lykes Bros. S.S. Co.), 207 B.R. 282, 284
(Bankr. M.D. Fla. 1997).
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that the reorganized business will survive as an economically viable
entity (feasibility). Majority creditors can outvote dissenting minority
creditors.*® The court can force a class of creditors to accept a plan to
which they object if in the eyes of the court the plan is “fair and equita-
ble” and consistent with legal priorities.*®

B. Discharges

The confirmation of the debtor’s plan by the bankruptcy court
produces a complete discharge of all pre-confirmation debt except as
provided in the plan.?® This is the central feature in any reorganiza-
tion proceeding. The estate property vested in the debtor corporation
is free of all preexisting claims. It does not matter whether the credi-
tor filed a proof of the claim, accepted the plan or the plan listed the
debt.5' Any right to payment, which arises prior to bankruptcy, is a
pre-petition debt and is discharged, unless specifically excepted. The
discharge constitutes a bar to any action against the debtor; it works
like an injunction operating permanently to stay any attempt to hold
the debtor personally liable for discharged debts.’? The corporation
gets a true “fresh start.”

C. Feasibility

As a general rule, Bankruptcy Code § 1129(a)(11) requires a
“feasibility” study by the court to find out that the “[c]lonfirmation of
the plan is not likely to be followed by the liquidation or the need for
further financial reorganization, of the debtor.” The purpose of this
language is to prevent “visionary schemes.”® The corporation has to
show that “it has a fighting chance of surviving, even prospering, in
the economic community in which it operates.”>* Therefore, “valuation
is the most hotly contested and debated topic in the realm of corporate
bankruptcy proceedings.”® This brings us into general questions of

48 INT'L STAaTEMENT OF U.S. Bankr. L. 59 (1997).
49 11 U.S.C. § 1129(b) (2003) (dictating how a court may accomplish such an act).
% 11 U.S.C. § 524 (2003).

51 In re Chiles Power Supply Co., 264 B.R. 533, 542 (Bankr. D.W. Miss. 2001);
Hobson v. Travelstead (In re Travelstead), 227 B.R. 638, 654 (Bankr. D. Md. 1998).

52 River Place E. Hous. Corp. v. Rosenfeld (In re Rosenfeld), 23 F.3d 833 (4th Cir.
1994).

53 In re Travelstead, 227 B.R. at 651.
54 In re Abacus Broad. Corp., 154 B.R 682, 686 (1993).

% Barry E. Adler & lan Ayres, A Dilution Mechanism for Valuing Corporations in
Bankruptcy, 111 Yare L. J. 83 (2001). Cf. Bank of Am. Natl Trust & Sav. Ass’n. v.
203 North LaSalle St. P’ship, 526 U.S. 434 (1999).
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accounting cosmetics®® and corporate valuation and thus into a field
that lawyers have shied away from far too long.>’ It leaves wide room
for interested participants and their agents to maneuver.?® In an in-
ternational context, this gray zone (including foreign activities and for-
eign subsidiaries) is even larger, due to the widespread absence of
experience with global accounting and global valuations. The implica-
tions of “accounting mathematics™® in different cultural contexts
(“mathematics in context”) are rarely discussed.®®

This becomes even more apparent when looking into the chal-
lenges of reorganization.®* It is an “educated guess” (call it “specula-
tion”) into a future that is dark by any definition. Determinations of
whether the reorganized debtor will have future net earnings and suf-
ficient cash flows to meet the restructured interests and to amortize
the restructured debts, and whether it can pay the projected dividends
must be made. The new capital structure, particularly the equity to
debt relationship should be sound and newly issued securities should
not be misleading in nature. Likewise, the general economic outlook,
the abilities of management and other intangibles that might be “in
the air” are of importance. A thorough valuation is a common neces-
sity, specifically when members of a corporate group seek to reorgan-
ize. If the assets of the various corporations had been commingled,
questions of fairness to the creditors of the individual members easily
arise.%?

The focus is on “expectation of income” because the reorganiza-
tion value is the present worth of future anticipated earnings.®® Since
there is no single standard method to determine reorganization value,
the particular valuation approach for defining and capitalizing earn-

5 Claire A. Hill, Why Financial Appearances Might Matter: An Explanation for
“Dirty Pooling” and Some Other Types of Financial Cosmetics, 22 DeL. J. Corp. L.
141 (1997)

57 Bernhard Grossfeld, Lauvers and Accountants: A Semiotic Competition, 36
WakEe ForesT L. REV. 167 (2001); see also John B. Attanasio, The Brave new World
of Multidisciplinary Practice, 50 J. LEcaL Epuc. 469 (2000).

58 Jay W. Eisenhofer & John L. Reed, Valuation Litigation, 22 DEL. J. Corp. L 37,
95 (1997)

5 Bernhard Grossfeld, Global Accounting: Where Internet Meets Geography, 48
AwMm. J. Comp. L. 261 (2000) [hereinafter Global Accounting].

60 Barnhard Grossfeld, Global Valuation: Geography and Semiotics, 56 SMU L.
Rev. 197 (2002), forthcoming; Samuel C. Thompson, Jr., A Lawyers Guide to Mod-
ern Valuation Techniques in Mergers and Acquisitions, 21 Iowa J. Corporate L.
1457 (1996).

61 EFisenhofer & Reed, supra note 58, at 95.

62 Consol. Rock Prod. Co. v. Du Bois, 312 U.S. 510 (1941).

63 pProtective Comm. for Indep. Stockholders of TMT Trailer Ferry. Inc. v. Ander-
son, 390 U.S. 414, 442 n.20 (1968).
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ings has not yet been definitely defined. The most common methods
are the Comparable Company Analysis and the Discounted Cash Flow
Analysis.®* These methods may support each other, as every analysis
needs additional information about comparables, to determine the cost
of debt, for instance, the beta coefficient.> We also include data on
acquisition prices of comparable corporations. But what is compara-
ble? It goes without saying that “trustworthiness” of the experts and
of the courts are at the core of this business. This poses particular
problems for foreign participants, making the unevenness of informa-
tion is then obvious: “lemons” are difficult to discover from abroad.

D. Lockups

Another problem involves how the bankruptcy courts will han-
dle corporate lockups and which corporate law defines management’s
fiduciary duty or defines the contractual analysis.®® Delaware seems to
be lockup “friendly”®” as it often upholds even large lockups affecting
20% of the target’s stock.® Accordingly, lockups have become increas-
ingly important in this context. The term “lockups” includes any termi-
nation fee, stock options or options to purchase assets granted by a
target corporation to a particular bidder. They “float” somewhere be-
tween “bribe” and “deterrence.” Target companies use lockups to en-
tice or to deter a bidder, friendly or hostile — but always according to
management’s preference. It can either chill the bidding or favor a
“white knight” (protecting management’s policies and jobs).

A corporation undergoing reorganization is a kind of natural
target. Therefore, lockups play a prominent role in many cases as they
define, to a significant extent, the market value of the firm. Lockups
are difficult to evaluate; the burgeoning literature criticizes and
praises them in similar terms. Much depends on the circumstances,
on the time perspective, and on the prospective bidders.®® Their im-
pact on reorganization is even more difficult to evaluate;’° conse-
quently, there exists a remarkable degree of confusion. Sometimes

64 Peter V. Pantaleo & Barry W. Ridings, Reorganization Value, 51 Bus. Law 419,
421 (1996); see Eisenhofer & Reed, supra note 58, at 112 (providing an overview of
the valuation methods).

5 See U.S. Inspect Inc. v. McGreevy, No. 160966, 2000 WL 33232337 (Va. Cir. Ct.
Nov. 27, 2000).

66 Skeel, Lockups, supra note 22, at 1264.

67 See Brazen v. Bell Atl. Corp., 695 A.2d 43 (Del. 1997),

68 Skeel, Lockups, supra note 22, at 1263.

89 See Marcel Kahan & Michel Klausner, Lockups and the Market for Corporate
Control, 48 Stan. L. Rev. 1539 (1996); Paul L. Regan, Great Expectation? A Con-
tract Law Analysis for Preclusive Corporate Lockups, 21 Carpozo L. Rev. 1 (1999).
"0 Kermit Roosevelt, Understanding Lockups: Effects in Bankruptcy and the Mar-
ket for Corporate Control, 17 YaLE J. oN Rec. 93 (2000).
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they are quite negatively classified. In Calpine Corp. v. O’Brien Enuvi-
ronmental Energy, Inc.,”* the plaintiff argued that the lockup “did not
chill the bidding.” The court answered:

This is a logical fallacy. While it is true that bid-
ding remained competitive in face of the uncertainty
whether such fees would be awarded, the bidding might
have been even more heated had the court definitively
ruled that Calpine was not entitled to a break-up fee or
expense earlier in the process.”?

IV. GLOBAL REACH
A. Bankruptcy Universalism

The foregoing considerations are so important because of the
core concept of universalism in U.S. bankruptcy theory and practice: a
single court should have global control over the assets of a bankrupt
multinational corporation.

The aim of bankruptey universalism “is to prevent the debtor's
estate from being picked to pieces by creditors,” and to avoid “a chaotic
and uncontrollable scramble for the debtor’s assets in a variety of un-
coordinated proceedings” in different countries.”®

This tends to give domestic courts ultimate power over totally
foreign relations and transactions and enable them to export their so-
cial and economic policies through bankruptcy proceedings. This
might even happen even when all or most of the assets, like real estate
or shares in subsidiaries, are located abroad. As national laws vary
widely as to the appropriateness of bankruptcy actions, a severe clash
is often inevitable.

B. Location of Assets

The clash between national laws is programmed by § 101(23)
which asserts jurisdiction over a debtor’s property “wherever located,”
thus claiming a worldwide jurisdiction over a debtor’s assets.” In ad-
dition, § 541(a)(1) defines the bankruptcy estate as comprising all of
the debtor’s eligible property, “wherever located and by whoever held.”

"1 Calpine Corp. v. O'Brien Envtl. Energy, Inc., 181 F.3d 527 (3d Cir. 1999).

2 Id. at 537.

™3 Holtkamp v. Littlefield (In re Holtkamp), 669 F.2d 505, 508 (7th Cir. 1982); see
also Underwood v. Hilliard, 98 F.3d 956, 961 ( 7th Cir. 1996); Andrew T. Guzman,
International Bankruptcy: In Defense of Universalism, 98 Micu. L. Rev. 2177
(2000).

7 In re Chiles Power Supply Co., 264 B.R. 533, 542 (Bankr. D.W. Miss. 2001); see
also InTL STATEMENT oF U.S. Bankr. L. § ITI(C) (Tentative Draft 1997) [hereinaf-
ter INT'L STATEMENT].
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Section 1334(e) adds that in a bankruptey case the district court “shall
have exclusive jurisdiction of all the property, wherever located.” In
the courts’ eyes Bankruptcy Code § 524(a) crea