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Making Identity: Law, Memory, and Race in
Comparative Perspective

Jan Hoffman French, D, PhD, Rockefeller Foundation Fellow,
Northwestern University, 2004-2005

[When I learned I was an Indian] I suffered a very powerful emotional
impact, very powerful because I was born and raised on that land.
Being a day laborer without education, a manual laborer working the
land and suddenly I came to know that I was a person belonging to a
community that had a past and that now we had a history. History that

I never knew. I had no idea.

These were the words spoken to me during an interview in 1998 in the north-
eastern state of Sergipe, Brazil, with the former chief (cacique) of the Xocéd
Indians, a man in his late thirties who insisted upon the war name (nome de
guerra) Apolonio Xoké.! At the end of a two-hour interview, Apolénio pointed
to the typewriter on the otherwise empty desk between us. He explained that it
had taken one year of typing on this machine in the offices of the State Secre-
tary of Culture to complete his book on the story of the Xoc6 Indians, which
he believed would soon be published.? This self-taught man had taken on the
task of writing the history of his people’s struggle for land and identity on the
Island of Sdo Pedro in the Sdo Francisco River.

The Xoc6 tribe was legally recognized in 1979 by the Brazilian government
through FUNAI, the National Indian Foundation, shortly after a group of 22
families of rural workers, including Apolonio, his grandfather and mother, il-
legally occupied the Island of Sdo Pedro. The island is easily accessible from a
section of the mainland known as Caigara, added to the tribe’s reservation in
1991 after a four-month sit-in by a group of Xoc6 families at the FUNATI re-
gional headquarters in a neighboring state under the leadership of Apolénio.
In both cases, the government had expropriated property owned by a family of
landowners whose alleged violence against the sharecroppers and rural work-
ers of the area was legendary.

During that same preliminary field trip, T also met Maripaulo, a 37-year-old
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agricultural laborer and childhood companion of Apolénio from the neigh-
boring village of Mocambo. People from Mocambo are afraid of talking to
whites, to people from the outside, said Maripaulo. “It’s a legacy of slavery,”
he explained to me, referring to the silencing of so many voices. As a leader of
his community, this son of an indio (Indian man) and a negra (black woman)
had been instrumental in the struggle to win legal recognition of Mocambo
as a community of descendants of fugitive slaves (remanescente de quilombo),
a rural black community that is recognized as dating to the days before the
abolition of slavery in 1888.> The results were striking both for the community
and for individuals like Maripaulo: “Before the struggle, I used to be [silent]
like that too. Now I can talk to anyone—even the Pope.”

In the backlands (serti@o) of northeastern Brazil, where cyclical drought and
intense poverty continue unabated, discourses about collective identities as
Indians and descendants of African slaves have begun to take on new mean-
ing since the late 1970s when the military regime which came to power in 1964
began to open up political life under the pressure of massive protests, With the
consolidation of political democracy, reinstituted in 1985, peasants and rural
workers have begun to struggle for land through newly available legal means,
and in the process are reconfiguring community life on different terms. Along
the banks of the Sdo Francisco River, former day laborers like Apolénio and
Maripaulo, with the support of local activists and the Catholic church, have
used laws and new constitutional provisions to discover, and in many cases,
to construct ethnic identities that give them the opportunity to overcome the
physical and symbolic violence perpetrated by powerful landowners and the
state those landowners have traditionally controlled.

This transition is marked, however, by dynamics and complications that
require a close examination of the relationship among law, memory, and eth-
nic identity. Maripaulo’s life story embodies the multifaceted nature of such
an inquiry. Maripaulo’s father was a key figure in the Xoc6 struggle, in which
Maripaulo himself participated as a young man. In 1995, when Maripaulo’s
father died, there was a legal battle between his negra mother and his father’s
other wife, a Xocé woman (Apolénio’s aunt), for the right to his father’s pen-
sion. Although both weddings had been celebrated in the Catholic Church,
Maripaulo’s mother was granted a larger percentage of the pension, because
she and his father had also been wed in a civil ceremony. Maripaulo’s self-rep-
resentation today as a descendant of fugitive slaves, and Apolénio’s as a Xocé
Indian, must be read in light of the complexities surrounding both personal
and ethnic identities.

In this essay, I would like to focus on identity formation with respect to one
of these groups—the Xocé community—especially the relationship between
law, identity, and race. I hope to bring to light, if only in a tentative and sug-
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gestive way, the broader significance of such an inquiry by narrating the story
of the Xoc6 in dialogue with some discussions of similar issues in the United
States. In particular, I will compare the successful struggle for recognition of
the Xoc6 with similar struggles for recognition in the U.S. by the Lumbee and
Mashpee Indians, who have not achieved full legal status as tribes. I am par-
ticularly interested in the question of who is an Indian when such an identity
is legally defined and when the population in question is made up of people
descended from both blacks and Indians. In the broader project, I am also
concerned with the interpretation of narratives and representations of his-
tory when they are recounted and remembered in light of the knowledge that
production of collective memory may lead to access to land.*

In the early 1970s, a Franciscan priest, with the support and encouragement
of the local bishop known for his pro-worker activities, arrived in the area of
Caicara and began to talk to workers about their indigenous heritage. He based
this on research in Church archives and local records regarding the mission that
had been founded on S3o Pedro Island in the early 1800s and was abandoned
by the end of that century. As recounted by anthropologist Beatriz Goiz Dan-
tas, the federal Land Law of 1850 had mandated that lands of Indians who “do
not live in villages, but have been mixed in with the civilized population” be
incorporated into the national territory.® By the end of the nineteenth century,
official registries no longer made reference to Indians in Sergipe, but instead
referred to mestigos and caboclos {mixed race categories that carried no rights
to land or services).® When the priest arrived in Caicara in 1972, people living
in the area were referred to, and referred to themselves as, caboclos, a term often
signifying an Indian-descended person of mixed ancestry.

In fact, for many years, the organization and protection of the residents of
the area had been the focus of the rural workers’ union, which also attended
to legal needs of the people, providing assistance when they went to the La-
bor Court to claim pay or pension rights. What began as workers” complaints
in the labor court would become, over the next decade, struggles for ethnic
identity and land. Church activists and anthropologists interviewed members
of the Xocé community to develop a historical record that would hold up in
court and administrative proceedings. Within a few years of the arrival of the
priest, the rural workers living in the Caigara area began to identify themselves
as Xoc6 Indians.

The struggle for legal recognition by the people who had come to identify
themselves as Xoc6é came at a time when the existence of remnants (rermanescen-
tes) of other Indian tribes were beginning to be discovered in greater numbers in
the Northeast.” Significantly, the work of the priest (and others conducting re-
search on Indians in the Northeast) coincided with the enactment of the Indian
Statute of 1973, defining “Indian” for the first time in Brazilian law.® Prior to the
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enactment of this provision, Brazilian Constitutions and statutory law referred
only to forest dwellers and neither used the term Indian nor provided a defini-
tion. A statutory definition had not been necessary because lawmakers and an-
thropologists alike assumed that the only indigenous groups in Brazil were the
isolated Amazonian tribes each with its own language and culture. However, in
the early 1970s, while the military government’s indigenous policy was undergo-
ing revision,” anthropology was beginning to reconsider the meaning of ethnic-
ity. Most significant to the Xoc6 struggle was the portion of the new definition
(Article 3) that identified an Indian as an “individual of pre-Columbian origin
and ancestry who identifies himself and is identified as belonging to an ethnic
group whose cultural characteristics distinguish him from the national society.”
Drawing on the then-recent work of anthropologist Fredrik Barth, boundary
drawing and self-identification became a key test for indigenous identity.'

I view law as an expandable and prismatic phenomenon.!! Therefore, I
consider the statutory definition as presenting an opportunity that was used,
acted upon, and whose meaning has remained elastic, even though there are
aspects of the statute that retained certain indigenist concepts, such as “assimi-
lation” and “civilized.”'? Significantly, the 1973 Indian Statute, as it was writ-
ten, assumed that Indians had cultural distinctiveness, but did not explicitly
mention race or racial characteristics as conditions of Indian categorization.
Although Article 3 uses the language of “pre-Columbian origin and ancestry,”
the “origin and ancestry” clause has been largely ignored, at least in part be-
cause of the universal Brazilian belief that almost all rural people (and maybe
all Brazilians) have some Indian ancestry along with African and Portuguese.
The Indian Statute, therefore, introduced an expanded concept of Indian into
the legal lexicon, and FUNALI, the government agency charged with protect-
ing indigenous people, had recognized the Xocd, expropriated land on their
behalf, and supported their tribal existence. In spite of all this, Apolonio none-
theless expressed his abiding distrust of FUNAI, founded on years of cajoling
and negotiating with FUNAI bureaucrats over issues of recognition and land
expropriation. Under FUNAT’s rules of tutelage,'* Apoldnio asserted,

the indigenous community would have been absorbed, we would no longer exist.
Because the project of the Brazilian government in relation to the indigenous com-
munity is to make the Indians disappear slowly ... its principal project is to eliminate
once and for all this word Indian in Brazil. This is the big project of the constituted
authority, only that they have not yet achieved it and I am absolutely certain that they
will not. Know why? Because in spite of the Indian suffering all type of persecution
within and outside of his community, he never quieted his voice, he never crossed

his arms, would never allowed anyone to silence his yell.

A single positive action by the government (recognizing the Xoc6) did not alter
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the image of the law Apolonio carried with him. For Apolénio, the importance
of self-determination by his people far outweighed any legal pronouncement.
He further expressed his distrust of FUNAI, focusing on the words “law” and
“justice” and asserting that their meanings should be re-keyed in light of the
Xoc6 struggle:

If it depended on FUNAI to defend, orient, organize our community, [you], lawyer
and researcher, at this moment would not here in the Secretary of Culture inter-
viewing a representative of the Xoc6. Do you know why? Apol6nio Xoké would not
exist, no one would know the Xocé community much less Apolénio, because FUNAI
would not permit this. Now, all that was achieved, all that was conquered by the Xocé
people, they had first to be blind to, to ignore that the word Law, the word Justice
exists in this country, in this state, in this region. It did not function, it did not exist,
why? The only justice that I saw function was the union of our community, was the
force and determination of the brave warrior Xoc6, because if justice exists here in
Sergipe [ don’t know . . . the only law the only justice that I know that I saw that I
participated in that [ suffered was the law of the white collar. As for money, whoever
has it, the law favors him and whoever doesn’t have it, you suffer.

These two statements by Apoldnio, taken together with his insistence on the
name Apolonio Xokd, his writing of a book about the Xocd, and his pride in
being self-taught, all illustrate the importance of language, words, and nam-
ing to Apolénio. By appropriating the written form of those who write the
laws or the priest who brought information about the history of Indians in
the region to the community, Apolénio obtained some of their power. He was
able to convert himself from an impoverished rural laborer, working as a day
laborer—waking at four in the morning—for those who owned the land that
later was recognized as “sacred Xocé territory” not only into cacique of the
Xoc6 Indians, but also into a writer with the ability to transform memory into
history.'* The power Apol6nio attributes to “the word” is an indication of his
recognition of what Bourdieu has called “symbolic power” whether exercised by
the state or by the Xoc6 Indians in a struggle over naming, the “power of creat-
ing things with words.”!* Apolénio’s expressions of distrust and lack of belief
in the efficacy of the Brazilian legal system even in light of the Indian Statute’s
new definition of “Indian” are also reflections of this linguistic contest.

The new definition of Indian was used by anthropologists and lawyers in
arguing the case of the Xocé with FUNAI and in the courts. In the Northeast,
generations of miscegenation have left few phenotypical traces of “Indianness”
and generations of legal and practical restrictions (including Indian slavery)
have left no trace of indigenous language and very little identifiably indigenous
material culture. The Land Law of 1850, mentioned earlier, precipitated the legal
dissolution of the few groups of people who were still identified as Indians in
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early nineteenth-century Sergipe.!'® The changes that had come about over the
previous three centuries had created a population whose physical appearance
and cultural world view reflected the reality of racial mixture often considered
the hallmark of Brazil. As noted by U.S. anthropologist W.D. Hohenthal Jr.,
speaking of the people living along the banks of the Sdo Francisco River when
he did his fieldwork in the early 1950s:

All these surviving have been subject to the acculturated influences of so many gen-
erations that, superficially at least, they are culturally indistinct from non-Indian
villages of the area. Physically, they show traces of a long and continuous racial
mixture with individuals of the primary Negroid and Caucasoid races. No group
conserved more than a few words of its original language, and even those words
being of doubtful linguistic value.'” ... Except for scanty and linguistically suspect
native words, by and large, the aboriginal languages have been irretrievably lost.!®

The category of “Indian” had become broad enough to encompass people
like those who became the Xoc6 of Sergipe. An anthropological report filed
with FUNAI in support of Xoc6 recognition, written after the 22 families had
declared themselves Xoc6 and taken possession of the island, explains, “Those
that survived [having to hide their indigenous identity from landowners for
whom they worked] remained indigenes, without their habits and customs
but in their self-identification as people distinct from whites and victims of
their denomination as caboclos, i.e. people of Indian descent.”'? Another such
report contains a listing of each person on the Island with their ethnic self-
designations: “The caboclos are highly miscegenated, due to interethnic and
intertribal marriages. It is difficult to make a full report of racial purity of the
group because many are in doubt as to their indigenous group identification
and others know only that they are Indians.”*°

The use of the discursive category of caboclo before the spate of northeast-
ern Indian tribal recognitions began in the early 1980s?' and the use of other
such categories that describe physical features (color, hair, nose, cheekbones)
are ever shifting in Brazilian usage.?? In fact, the instability of “racial” catego-
ries in Brazil provides one clue as to how the transformation from caboclo to
Indian could take place within ten short years. Apolonio himself felt the need
to address this question and to explain the reasons for his own appearance,
described by anthropologist Clarice da Mota as follows: “In folk Brazilian racial
classification, he is more of a mulato, whose parents had been white and black,
as he definitely had black features.”** Apolénio said,

[The Church] would have to pay in double for the misery and destruction they
caused in this territory and in the culture of the Indians. Why does Apolénio not
speak his language today? Why do I not have the characteristics of a pure Indian?
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Why? Why are you not conversing with Apoldnio today all painted with straight
hair and a perforated nose and ear . . . An authentic Indian, a truly pure Indian?
Why? Is it that T am to blame for arriving in this society in the way I arrived? Is it
that my parents were to blame for this? I have said that it would be much easier
for Brazil to pay its foreign debt to the International Monetary Fund than for the
Catholic Church and the Brazilian authorities to pay the cultural debt that they owe
the Indians . . . the Catholic Church is to blame for this because the state invaded
the territory and the Church invaded the human being, it extracted my pure blood
and brought in other blood that mixed with it. Now this [Indian] blood will never
be separated, the blood that my ancestors mixed with blacks, mixed with whites
themselves. In the same way that I will never stop being Indian just because I do

not have those characteristics.

His explanation conveys the force of the emotional power of his self-experience,
while at the same time summing up his attitude toward the Catholic Church
(the representatives of which had initiated the rediscovery of Xocé identity),
perhaps in an effort to assert Xocd agency and emphasize the importance and
difficulty of their struggle.

This statement might also reflect certain aspects of indigenist ideology. As
oral historian and anthropologist Elizabeth Tonkin has noted, “the voiceless
very often can voice an opposition, but they are not immune to the structur-
ing plausibilities which the genres of modern media can offer, and . . . to all the
processes of self-construction in particular social circumstances”** At the same
time, one cannot help but imagine what Apol6nio’s experience of self might
have been like at indigenous meetings where the vast majority of people present
were Amazonian Indians, dressed accordingly and with the “correct” physical
features and skin color. This may in part account for Apolonio’s twist on Brazil -
ian racial ideology, which celebrates the mixing of the “three races” to form a
uniquely “Brazilian” type, and generally refers to skin color, facial features, and
hair in colloquial speech to simply identify individuals.?> Similarly, Apolénio
taps into another strand of Brazilian attitudes toward race and color by referring
to descent. Here, he explains the failure of his features to conform to indigenist
stereotypes because the Church stole his “pure”blood, leaving behind a mixture.
This, he claims, does not alter his identity as an Indian, an identity which for
Apolénio embodies every battle he has ever fought. And as far as Brazilian law is
concerned, he is right, as shown by the Sergipe state school teachers’ guide to the
Xoc6 Indians. In her introduction to the guide, anthropologist Beatriz Dantas
expresses the theory behind the Brazilian law’s flexibility:

These questions continue being repeated even today when the Xoc6 are discussed.
They result from ideas and images that are part of common sense. Images of Indians
that inhabited the area in the time when the first Europeans arrived: live in the for-
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est, are nomads, hunt, gather and fish, walk around naked, paint their bodies and
always carry bows and arrows. Associated with these cultural traces there is always
the characterization of “indigenous race” with “straight and dark hair, slanting eyes
and copper skin.” This simplified vision, transmitted by school and reinforced by
other media, does not correspond to the reality of many indigenous communities
of the present time. It impedes us from seeing the variety of lived situations by
Indians and the diversity of their ways of life. Putting aside this crystallized image
of the Indian, it is better to think of Brazil as a space where ethnic and cultural
plurality is a reality that brings to the fore the question of diversity that also exists

among the Indians.®

Similar Struggles/Different Qutcomes: Xocd, Lumbee, Mashpee

There are at least two well-known cases of Indian groups in the United States
who have struggled for federal recognition without success—the Lumbee In-
dians of North Carolina and the Mashpee Indians of Massachusetts. In both
cases, as with the Xocé, the people who constitute these groups are mixed-race
and have had to piece together histories based on scant documentation. In the
case of the more numerous Lumbees, there is a history of struggle for federal
Indian status dating back to the nineteenth century. Like the Lumbee and the
Mashpee, the Xoc6 lacked an ancestral language, typically Indian features,*”
material cultural manifestations, and genetic continuity. Yet the Xocé have
been recognized and Indian status has been refused the Lumbee and Mashpee
groups. Although these two North American groups are analogous in many
ways to the Xoco, their trajectories differ, largely because of legal and cultural
differences in the way Indians are defined and perceived in the two societies
in the late twentieth century.

In the United States, as in Brazil, black, white, and Indian miscegenation
has occurred for over three hundred years. However, in the U.S. the discourse
that predominates discussion of this issue (including among those who ad-
vocate change) is characterized by such expressions as “mixed-blood,” “blood
quantum,” “only one-eighth Cherokee by blood,”*® and characterizations of
late-nineteenth century great-grandparents as “full-blood” for the purpose of
enrollment.?” Although not without its critics, the standard of blood quan-
tum remains a major consideration in determining tribal status in most cases,
and is a source of dispute and discussion among those who are members of
indigenous communities throughout North America.*® The focus on blood
quantum is particularly noteworthy in the United States where a vast major-
ity of those who self-identify as Indians are of mixed-race heritage. In the
1980 census, for example, 84% of the 7.4 million people who reported their
race and/or ethnicity as Indian considered themselves “Americans of Indian
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descent” which meant that they listed their race as non-Indian but cite Indian
ancestry as part of their ethnic backgrounds.?!

To a large extent, this focus on blood quantum can be traced to the par-
ticular history of slavery and black-white relations in the United States. In the
19508, prompted by the ambitious UNESCO project which studied race in
Brazil, anthropologist Charles Wagley introduced the notion of “social race”
to emphasize the constructed nature of “race” and then its variabilities across
cultures and nations. He summarized the North American case by pointing
out that in the U.S., unlike Latin America, ancestry is used almost exclusively
in defining who is a Negro and who is a white. By the late nineteenth century
“[t]he dominant whites were able to establish a rule of descent based upon an-
cestry which states that anyone who has a known Negro ancestor is a Negro.”*
This is still the predominant view in the United States.

As of the mid-1990s, the Lumbee petition for full federal government rec-
ognition already took up two shelves in the room of the Bureau of Acknowl-
edgment and Research (established in 1978) in the Department of the Interior,
where it is one of 150 petitions for recognition.>* Since 1978, ten have been
recognized and 13 have been denied, including the Lumbee. In their petition,
the Lumbees assert that their native ancestors were mainly descendants of the
Cheraw tribe, a hazy grouping that may have been the “Xuala” encountered by
De Soto in 1540.>* Around the 1730s, the Cheraws disappeared from history, not
unlike the Indians in Sergipe. The remnants of decimated Indian groups from
around the area (Enos, Waccamaws) escaped into the swampy southeastern
part of the state, adopted English as their lingua franca, Christianity as their
religion, mingled with frontiersman, surveyors, and outlaws of all colors “in
an era before color consciousness became a national obsession.”>®

Like Apolénio and the Xoc6, Claude Lowry, a leader of the Lumbee Indians,
interviewed when he was in his 9os, remembered history as the Lumbees wish
it to be, a story of white predation on Indians leading to Indians who look
like whites or blacks.>® By the time the question of Indians in North Carolina
emerged in the nineteenth century, the people who later called themselves
Lumbees were a demographic anomaly, dark-skinned but free, clearly not colo-
nists yet farming, dressing, and praying like Europeans. Seeing no feathers or
beads, the white authorities saw no Indians at all. In 1836, North Carolina’s
new constitution denied every “free negro, free mulattoe [sic], or free person
of mixed blood” of the right to vote, serve on juries, to bear arms, and to at-
tend white schools.>” During the Civil War, the Confederacy drafted Indians
to perform manual labor along with slaves and free blacks. Many deserted
and were suspected of giving aid to Union troops. In 1864, a detachment of
the Confederate army captured three Lowry brothers, charged them with de-
sertion, made them dig their own graves, and shot them down. Henry Berry
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Lowry, the youngest member of the family witnessed it, vowed revenge, and
organized a band of men, including Indians, deserters from the Union forces,
a white man, and several blacks, which became wanted criminals. To the Lum-
bees, Lowry is a martyr and a hero; he focused attention on Indians’ problems
in North Carolina. “He let the white man know that they would never accept
classification as Negroes.”*

After reconstruction, with the advent of legally required segregation, the In-
dians were faced with a dilemma: if they proclaimed themselves to be Indians,
they risked expulsion to West; while acquiescence to the new laws would require
them to identify themselves as “colored.” An influential white man took their
cause to the state legislature, which in 1885 designated the self-proclaimed In-
dians “Croatans” and declared that they were to have separate schools with the
right to select their own teachers. Over the years, because the name “Croatan”
became associated with “colored,” the name was changed first to Cherokee, then
to Siouan. In the process of distancing themselves from being considered black,
they began to vehemently deny their black ancestry and developed a discourse
of distinction from blacks that sometimes took on a virulent form. “[T]hey
became slaves to the terrible tyranny of genes and blood, the spread of a lip,
the accidental angle of a nose, the tint of flesh that sealed one’s fate.”>® Within
Claude Lowry’s memory even white-skinned Lumbees were barred from buy-
ing coke in the “whites only” drugstore, were required to sit with blacks in the
movie theaters, and newborns were barred from hospital nurseries having to
sleep in the bottom drawer of their mother’s dresser. At the same time, Lumbees
who married blacks were said to have “crossed the border.”

The Census Bureau reported them as Indians for a while, but in 1950 they
were classified as “Other Non-whites.” Ten years later, however, they were classi-
fied as Indians.* In 1953, the state legislature formally designated them Lumbee
Indians, which they say is an old Indian name for the river.*' Lumbee “blood
committees” investigated to the fourth generation the race of every child and
teacher who applied to the Indian schools.*? In fact, notions of blood taint are
still prominent among Lumbee Indians. As reported by Fergus Bordewich in
1996, a young paralegal with the Lumbee River Legal Services said,

People get scared when you mention the word “black.” I have this thing with blood
quantum, I went a long time, I wouldn't enroll. You hear all your life you're not
all Indian, that you’re mixed with black. You keep thinking, reckoning, if I've got
any black blood there, I think I don’t want to know about it. Finally, it became real
important to me to know whether I really am an Indian. When [ enrolled, I was
really surprised to see that I had a good blood quantum! It was quite high; I was

so relieved!*?

Contrast this Lumbee woman’s sentiments with those expressed by Apolénio,
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who spoke with outrage at having his physical Indian features and blood “taken
from him” through mixture with whites and blacks. However, he never ex-
pressed dislike for, or negative feelings about, negros.** In fact, while on Sio
Pedro Island, I spoke with the current cacique of the Xocé who talked quite
openly about the lessons to be learned by the neighboring blacks of Mocambo
(negros do Mocambo) from the struggle of their kin, the Xoc6.*>

Established Indian tribes have refused to support the Lumbees’ claims, citing
the potential weakening of the government-to-government structure of Indian-
U.S. relations, with such statements as “It just don’t seem right that the feds
should make someone Indian by legislation.” The most vigorous opposition has
come from the only federally recognized tribe in North Carolina, the Eastern
Band of Cherokees. Citing “extensive inter-marriage with various races,” their
Chief told Congress, “How then can the Indian people of this country (or the
non-Indian community for that matter) seriously be expected to accept these
people as full-blooded Lumbees?”*¢

Although their neighbors have tacitly recognized the Lumbee Indians, they
have not historically had a central government, unlike another group of North
American Indians, the Mashpee, whose goal of legal recognition has also proven
elusive. Historian James Clifford published an account of the federal court case
in which the Mashpee Indians were denied recognition, even though a majority
of the people living in the town of Mashpee had been known for generations as
Indians.*” Like the Lumbee, the image of the Mashpee Indians was complicated
by the issues of race, and like the Lumbee, the Mashpee had been referred to,
including by the government during the case, as “really blacks rather than Na-
tive Americans.”*® Like the Xoco, the Mashpee owned no tribal lands, had no
surviving language, no clearly distinct religion, and their kinship was much
diluted. Unlike the Xoc6, however, the Mashpee did have a place recognized
by its neighbors as an Indian town, whose boundaries had not changed since
1665.1? Moreover, unlike the Xocé, who according to Apolonio, did not know
they were Indians before the priest appeared in their lives and the struggle
for identity and land began in the 1970s, the Mashpee Indians had identified
themselves as such for generations. Clifford’s essay focusing on the disjuncture
between law and Mashpee identity helps us remember that legal classifications
are not the last, or only, word on collective perceptions. Mashpee identity, once
thought nonexistent by state bureaucrats, has resurfaced in surprising ways;
certainly, in Mashpee eyes, their sense of self and “Indianness” did not (and
does not) concur with the legal definitions of the U.S. government. When we
look at law and identity in this comparative way, it can help us gauge the sig-
nificance of processes as well as point to domains and tangles of relationships
that might otherwise be hidden. We can begin to mine the complexity and
dialogic nature of the process of identity formation and change: “the intricate
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dynamics of social hierarchy, power relations, formal categories, and implicit
(even appositional) cultural understandings.”>*

The legal case against the Mashpee could have been made against the Xocé:
The community was a creation of the colonial encounter, a collection of dispa-
rate Indians and other minorities, decimated by disease, converted to Christian-
ity, people of mixed descent who had been assimilated into American [Brazil-
ian] society. The Island of Sdo Pedro had been an Indian mission in centuries
past just as the land on which the Mashpee lived was a center for the first Indian
church on the Cape.! However, when the issue came before the law, the Xocé
were recognized and the Mashpee were not. Even prior to full government
recognition and acquisition of land for the Xocé, in a state lawsuit brought
by the largest landowner, FUNALI attorneys successfully moved to dismiss the
individuals who had occupied the island on the ground that they were Indians
under FUNALI tutelage and thus were immune from suit.

The key to the Brazilian outcome may lie in the fact that the concept of
“race” and the biological mechanism of “blood quantum” are not the defining
characteristics of being Indian in Brazil. A fundamental difference between
Brazil and the United States, for reasons which historians and culture crit-
ics have conjectured for years, is that “racial” identity has not, and does not,
pass through the law, as it has historically done in the United States, with le-
gal segregation and identification primarily through descent. Although many
people of color in Brazil, particularly those who are poor, experience mistreat-
ment and discrimination, especially if darker, the differences from the U.S. are
nonetheless striking, and a deeper investigation into them will advance our
understanding of how law influences the process of ethnic identity formation.
A conclusion that can be drawn from this brief comparison is that law and its
effects are not universal, but must be observed through the particular cultural
and historical prism in each society. The comparison in this case was intended
to provide the opening of an investigation into the differences between the
way law is experienced, perceived, imagined, denied, incorporated, and used
in Brazil and in the United States. A comparison of these cases sheds light on
the multiple natures of law and denaturalizes or breaks the grip of the taken-
for-granted categories of “law” and “Indian.”

As this paper has shown, law is not only a means of ordering society and
resolving disputes, but must also be understood as a form of representation and
a maker of meaning. The value of law’s discourse can be seen when a change
in definition provides new opportunities to rural day laborers like Apolénio
and Maripaulo. On the banks of the Sao Francisco River there are two com-
munities of related people—on the Island of Sdo Pedro and in the village of
Mocambo—whose racial categorization, if they were in the United States,
would be black. There are people in each community who appear as though
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they belong in the other. Yet, today when we visit we dance the samba de coco
with the descendants of fugitive slaves in Mocambo and the toré¢ with the Xoco
Indians on the Island—cousins all—with rights derived from different laws.

Notes

1. Writing, naming, and the spelling of Xocé (Xoké) were very important to Apoldnio, whose
ability to transform oral sources of knowledge into writing is an assertion of his authority to
tell the story of “his people.” As we ended the interview, Apolonio had me wait while he typed
a note to accompany his gift to me of a CD of Xoc6 singing. By insisting upon typing his note
in my presence, Apolénio was, among other things, demonstrating his ability to reinforce his
spoken words with the power of a written text. In Brazil, perhaps even more than in the United
States, inscriptions and textuality often form the basis for validating identity claims and serve
as material evidence of social existence. When I examined his note, I noted that he spelled Xocé
with a “k” (Xoké). In a society such as Brazil where spelling is not taken very seriously this is a
form of symbolic politics. Perhaps he prefers the “k” because it makes Xoc6 look more like the
names of Amazonian Indians. He may prefer “k” as well to make the tribe seem more foreign
since “k” is not found in the Portuguese alphabet, with an intention of returning the spelling
as well as the people to their original identity. One page of the liner notes for the CD Apolonio
gave me, dated April 1996, signed by the Secretary of Culture of the state reads: “Of all the in-
digenous nations that inhabited Sergipe’s territory . . . the Xocds (also written with K, as the
chief Apolonio prefers) is the only surviving one.” The other page of the liner notes contains a
statement by Apolonio beginning with the phrase, “The Xoké people have lived fora long time
on Sno Pedro Island . . ” Under these circumstances, spelling has become a site of symbolic
politics over which Apoldnio was attempting to exert his influence.

2. According to Alcida Ramos, “In Brazil [the term] Indian has gone through phases of deni-
gration and of regeneration. The indigenous movement of the 1970s and 1980s reappropriated
the term and infused it with a substantial dose of political agency” (Indigenism: Ethnic Politics
in Brazil. Madison: University of Wisconsin Press, 1998:5-6). Janet Chernela (Conversation
with author, May 5, 2004) explains that the term Indian is imposed by the state and when it is
accepted and used by indigenous people, it is a means of articulation with the state.

3. This is being done with support from a federal agency that promotes Afro-Brazilian iden-
tity and pride, founded on a 1988 constitutional provision known as the quilombo clause. The
1988 Constitution was promulgated as part of the transition to democracy after 21 years of
military rule (1964-1985). Transitory article 68 recognizes “survivals of quilombo communi-
ties,” and calls for the granting of title to the land they occupy. Article 68, which aims to grant
symbolic reparation for slavery, inspired by Benedita da Silva, the only black woman delegate
to the Constituent Assembly, was passed without opposition or debate. The Ministry of Culture
then formed the Palmares Cultural Foundation to implement the clause. The Foundation was
named for the famous seventeenth-century guilombo in Alagoas, with an estimated popula-
tion of 10,000 and a century of existence that ended through violent government intervention.
In 1988, the centenary of the abolition of slavery, which also coincided with the promulgation
of the new Constitution, Palmares and its most famous leader, Zumbi, were ubiquitous in the
Brazilian media and a subject of intense discussion among black movement activists. A similar
constitutional provision was enacted in Colombia in 1991, providing land to rural black com-
munities without reference, however, to former slave status (Wade, Peter. “The Cultural Politics
of Blackness in Colombia.” American Ethnologist 22, no. 2 (1995): 341-57, reprinted in Whitten
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Jr., Norman E., and Arlene Torres, eds. Blackness in Latin America and the Caribbean. Vol. 1.
Bloomington: Indiana University Press, 1998).

4. Land rights, when granted, are different in each case. Recognized indigenous groups in
Brazil do not own their land, but it is instead owned by the federal government and admin-
istered through FUNAT; while legally recognized descendants of fugitive slave communities
hold their land collectively in the name of a nonprofit association, registered with the local
court. While it is an important step to understand how the production of collective memory is
required by legal process, we should not be content with examining such discursive formations
at that level. We must also attend to the problematic relationship between collective memory
and historical consciousness. Where reinvented traditions are based on interpretations of legal
evidence, we cannot simply point to a tradition that is “invented” but must remain conscious
of who invented it,how it has been used since its invention, who is using it now, and why. Inter-
views I conducted reveal that the collective memory of the Indian and black groups concerning
their recent history is recounted as though they have always been separate.

5. Dantas, Beatriz Gois. Xoko: Grupo Indigena de Sergipe. Aracaju: Governo do Estado de
Sergipe,1997.
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